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CASES 

ARGUED  AND  DETERMINED 

IN    THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 
FROM   TUB 

Isf  JTAnriJARY  to  19th  JUNE,  1849. 


PRESENT: 

Hon.  Georg^e  Eustis,  Chief  Justice. 

Hon.  Pierre  Adolphb  Rost,    ^ 

Hon.  George  Rogers  Kino,    >  Associate  Justices* 

Hon.  Thomas  Slidell^  ) 


City  op  Lafayette  v.  Male  Orphan  Asylum. 

A  atatate  exempting  the  property  of  an  inBtitation  "  from  all  taxation,  eid^er  by  the  Stater 
parish,  or  city,"  will  not  exempt  it  from  liability  to  contribute  to  the  expenW  of  paving  side 
Iralhi  in  firont  of  pi*operty  belonging  to  it,  ordered  to  be  paved  by  an  ordinance  of  a  city 
oorporation,  made  in  the  legal  exercise  of  its  aathoriQr.  The  charge  imposed  by  the  ordi- 
nuoe  is  not  a  tax. 

A  itatote  exempting  an  institution  from  liability  to  taxation,  being  in  derogation  of  common 
right,  most  be  oonstmed  strictly.    It  cannot  be  extended  beyond  its  clear  iiQporL 

APPEAL  from  the  District  Court  of  JeflTersoD,  C^rke,  J.  ^.  B.  Conrad 
and  Micheli  for  Uie  plaintiffs.  G.  B.  Duncan,  for  the  apj|»eIIaota.  The 
jodgment  of  the  court  (King,  J.  absent,)  was  pronounced  by     ^' 

Slidell,  J.  By  an  act  of  the  legislature,  of  12  March,  1^6,  it  was  de-* 
clared  that,  from  and  after  its  passage,  ail  the  property,  real  an(i  personal,  be- 
longing to  the  asylum  shonld  be  exempt  from  all  taxation,  eithfi^  by  the  State, 
parish,  or  city  in  which  it  is  situated. 

The  municipal  corporation  of  Lafayette,  in  the  legal  exercise  of  its  author- 
ity, passed  an  ordinance  in  1844,  requiring  the  owners  of  town  lots,  under  cer- 
tain circumstances,  to  cause  the  side  walks  fronting  their  lots  to  be  paved  with 
brick  or  flag-stones  within  a  certain  time ;  and,  in  case  of  default  by  the  own- 
ers, that  the  work  should  be  done  by  the  corporation,  and  the  owners  should 
be  liable  for  tWo-thirds  of  the  cost  of  such  work  in  front  of  their  property.  It 
^as  also  ordained  tliat  owaera  of  lots  who  chose  to  have  the  work  done  by 
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Lafatkttb    themselves,  would  be  reimbursed  one-third  of  the  cost  by  the  corporation. 
Orphan  Asyl-      "^^^  municipal  authority  of  Lafayette  had  the  side  walks  fronting  the  lots  of 
^^*  the  asylum  paved  by  a  contractor  employed  l)y  it;  and  instituted  this  suit,  for 

the  benefit  of  the  contractor,  against  the  defendants,  for  two-thirds  of  the  cost 
of  the  work.  Tlmt  the  work  has  been  done,  and  that  the  price  is  reasonable, 
is  conceded  by  the  defendants.  It  is  proved  that  the  paving  has  given  an  en- 
hanced value  to  the  property  equivalent  to,  and  even  greater  than,  the  amount 
sued  for.  The  defendants  rest  their  defence  upon^  the  assumption  that  th& 
charge  imposed  by  the  ordinance  is  a  tax ;  and  is  illegal,  because,  by  the  statute, 
the  asylum  is  exempt  from  taxation. 

It  may  be  assumed  as  a  rule  of  common  right  that  no  one  should  be  exempt- 
ed from  taxes  who  possesses  property,  and  is  protected  by  the  State  in  the 
enjoyment  of  that  property.  Absolute  freedom  from  taxes  in  any  individual 
80  situated  is,  in  the  absence  of  some  countervailing  motive  of  public  policy,  an 
injustice  towards  the  rest  of  community,  who  are  burdened  with  them. 
Hence,  therefore,  it  follows  that,  in  case  of  legislative  exemption  from  taxation, 
as  in  any  other  legislation  in^  derogation  of  common  right,  the  statute  must  be- 
strictly  construed.  It  must  not  be  extended  beyond  its  express  words  or  clear 
im|)ort.  See  Coolidge  v.  Williams^  4  Mass.  144.  Gibson  v.  Jenny,  15  Mass.^ 
20G.  Sjrrague  v.  Bridsail^  2  Cowen,  420.  **  Si  la  disposition  est  eontraire  au 
droit  commun,  elle  ne  doitrecevoir  d'extension  ni  d*un  cas  ^un  autre,  ni  d'une 
persoone  k  une  autre,  ni  d'une  chose  k  un  autre.*'  Merlin,  Rep.  verba 
Interp. 

A  number  of  individuals  thought  proper  to  associate  tliemselves  for  a  most 
praiseworthy  object,  and  obtained  a  charter  of  incorporation  from  the  State. 
The  object  of  the  association  tended  to  advance  the  public  welfare,  by  rescuing 
an  unprotected  class  of  human  beings  from  destitution  and  vice,  and  preparing 
them  to  be  worthy  members  of  society.  In  consideration  of  its  expected  use- 
Alness  the  legislature  thought  proper,  in  derogation  of  the  general  law,  to 
exempt  it  from  the  burden  of  taxation.  The  plaintiffs  concede  the  power  of 
the  legislature  to  grant  this  immunity ;  but  in  onr  opinion  reasonably  arguff 
that,  the  imitiunity  must  be  restricted  to  taxes  in  the  usual  and  proper  sense  of 
that  term ;  and  that  the  liberality  which  they  now  desire  to  enforce  does  not 
fall  within  the  terms  or  fair  import  of  the  statutory  exemption. 

Taxe^have  been  by  some  defined  to  be  that  portion  of  the  property  of  in- 
dividuals which  each  has  to  contribute  to  the  public  treasury  to  defray  the  pub- 
lic expenses.  In  the  Matter  of  the  Mayor  of  New  York,  11  John.  80,  the 
court  said  :  **7'&x6s"  mean  burdens,  charges,  or  impositions,  put  or  set  upon 
persons  or  property  for  public  uses.  Thus  if^terpreting  the  term,  they  held 
that  a  statute  6f  New  York,  which  declared  *•  that  no  church  or  place  of  pub- 
lic worship,  nor  any  school  house  should  be  taxed  by  any  law  of  this  State''  did 
not  exempt  a  di^rch  from  the  liability  to  pay  for  the  opening  of  a  street  in  a 
ratio  to  the  benefit  pr  advantage  derived  from  it.  The  language  was  considered 
as  referring  to  the  general  and  public  taxes  for  the  benefit  of  the  town,  county, 
or  State  at  large. 

In  the  present  case  the  same  language  substantially  was  used  by  the  legisla- 
ture, and  with  the  like  import.  There  would  be  no  propriety  in  applying  the 
exemption  to  a  liability  for  a  share  of  an  expenditure  which,  though  it  contrib- 
uted to  promote  the  public  comfort  and  convenience,  contributed  also  to  the 
comfort  and  convenience  of  the  inmates  of  the  asylum,  and  directly  enhanced 
the  value  of  its  property.     If  the  defendants  should  think  proper  to-morrow  to 
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sen  the  land  and  choose  a  sight  elsewhere,  would  they  not  derive  a  direct  benefit    Lafatettk 
from  this  improvement?     And  why  should  they  not  pay  for  it?     Qui  sentit  orphan  Asjl- 
eommodum,  sentire  debet «t  onufi«  ^^* 

Judgment  affirmed. 


4       8 

Byrne  r.  Riddell   et  al.  ^—^ 


The  surety  in  a  bond  given  for  an  appeal  taken  after  the  lapse  of  ten  days  from  tlie  uotiHoa- 
tioQ  of  jadgment,  will  be  bound,  in  case  the  appellant  be  cast,  only  for  costs,  tlioagb  the 
bond  was  for  an  amonnt  large  enongh  for  a  suspensive  appeal,  and  the  surety  bound  him- 
self, in  case  the  appellant  should  be  cast  and  fail  to  satisfy  the  judgment,  "  to  satisfy 
'whatever  jadgment  may  be  rendered  against  him."  C.  P.  578.  Per  Curiam :  The  bond 
mast  be  construed  with  reference  to  the  articles  of  the  Code  of  Practice  applicable  to  the 
subject  matter. 

The  "  costs"  for  which  the  surety  on  a  bond  given  for  a  devolutive  appeal  is  bound,  are  the 
costs  both  of  the  lower  court  and  those  of  the  appeal. 

APPEAL  from  the  Third  District  Court  of  New  Oceans,  Kennedy,  J- 
CoUenSy  for  the  plaintiff.  Bartlette^  for  the  appellant.  The  judgment  of 
the  court  {Kingt  J.  absent,)  was  pronounced  by 

Slidell,  J.  A  judgment  was  rendered  in  favor  of  the  plaintiff  against 
£ankj  by  default,  for  the  sum  of  $362  50  and  coats.  This  judgment  was  duly 
notified  to  Banks,  in  December,  184d.  In  May,  1846,  Banks  presented  a 
petition,  in  which  he  prayed  for  a  suspensive  appeal  from  the  judgment*  Upon 
this  p^etition  the  court  granted  the  following  order:  **Let  an  appeal  be  allowed 
in  this  case,  returnable  in  the  Supreme  Court  on  the  third  monday  of  June^ 
1846,  on  the  appellant*s  giving  bond  in  the  sum  of  $600,  with  J.  L,  Riddell  as 
•ecQrity,  conditioned  as  the  law  direots.^'  On  the  same  day  an  appeal  bond 
was  filed,  drawn  in  the  usual  form,  for  the  sum  of  $600.  The  Supreme  Court 
having  rendered  a  judgment  dismissing  the  appeal,  n  fieri  facUls  was  issued 
and  returned  *^*  ntdla  bona.^*  A  rule  was  then  taken  by  the  plaintiff  upon  Rid- 
dell, as  surety  in  the  appeal  bond,  to  show  cause  why  he  should  not  be  adjudged 
to  pay  the  amount  of  the  judgment  and  costs.  To  this  rule  Ridddl  answered 
that,  the  appeal  of  Banks  was  devolutive,  and  that  his  liability  wa^  only  for  the 
costs  of  the  appeal.  The  court  condemned  ihe  surety  to  pay  Ae  amount  of 
<he  judgment  and  costs;  and  he  has  appealed. 

Our  first  inquiry  is,  was  the  appeal  suspensive  or  devolutive/  If  an  appeal 
be  taken  within  ten  days  after  notification  of  judgment  it  shalJtstay  execution, 
says  the  Code  of  Practice,  provided  the  appellant  give  his  bond,  ^  with  a  proper 
surety,  for  a  sum  exceeding  by  one-half  the  amount  of  the  jadgment,  &c. 
Bat  if  the  appeal  have  been  taken  after  the  ten  days  have  expii'ed,  **  the  appeal 
shall  not  slay  Uie  execution  of  the  judgment.'^  Such  is  the  i/nperative  language 
of  art.  578.  It  will  be  observed  that  the  order  granted  by  the  judge  does  not, 
in  terms,  say,  a  suspensive  appeal  was  allowed.  But  suppose  it  had  said  so  : 
It  would  have  been  in  direct  violation  of  the  law,  and  being  rendered  ex  parte, 
could  not  affect  the  plaintiff's  right  to  execution,  which  was  acquired  by  the 
<^xpiration  of  the  legal  delay.  It  is  therefore  clear,  that,  the  plaintiff  could  have 
executed  the  judgment  after  the  appeal  was  granted.  The  appeal  was  merely 
^evohitive.  But  the  plaintiff  contends,  that  she  silently  submitted  to  the  order, 
as  one  gcantiBg  a  suspensive  appealj  that  she  did  not  attempt  to  execute  the 
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judgment  pending  the  appeal;  and  that  Banks  thus  had  the  benefit  of  a  ans- 
pensive  appeal.  But  her  construction  could  not  change  the  legal  eifact  of  the 
order;  and  this  too  as  against  a  surety,  whose  obligation  is  not  to  be  extended. 
The  question  is,  not  what  she  supposed  her  rights  to  be,  but  what  they  really 
were.  If  she  had  issued  a  fieri  facias,  after  this  order  of  appeal  was  granted, 
could  Banks  have  been  permitted  to  enjoin  updnthe  ground*  that  execution  had 
been  suspended  ?     We  think  not. 

Considering  the  appeal  devolutive,  our  next  inquiry  is,  what  is  the  extent  of 
the  surety's  liability  ?  It  is  true  that  the  amount  of  the  bond  waa  3600,  an 
amount  which  more  than  covers  the  judgment  and  probably  costs.  It  is  also 
true,  the  condition  of  the  bond  was,  **  that  the  above  bound  B^nks  shall  prose- 
cute his  appeal,  and  shall  satisfy  whatever  judgment  may  be  rendered  against 
him,  or  that  the  same  shall  be  satisfied  by  the  proceeds  of  the  sale  of  his  estate, 
real  or  personali  if  he  be  cast  in  the  appeal ;  otherwise  that  the  said  RiddtU^ 
aurety,  ahall  be  liable  in  his  place.*'  But  the  language  and  intention  of  the 
bond,  must  be  construed  with  reference  to  the  articles  of  the  Code  of  Practice 
applicable  to  the  subject  matter.  When  the  appeal  is  devolutive,  the  extent  to 
which  security  is  to  be  required  is  such  a  sum  as  the  court  may  deem  sufficient 
for  the  payment  of  costs.  Co^ts  are  the  measure  of  the  indemnity  to  be  pro- 
vided for  the  appellee,  and  consequently  of  the  surety's  liability.     C.  P.  578. 

The  appellant  contends  that  by  **  costs,"  is  meant  costs  of  the  appeal.  The 
'unguage  of  the  english  text  is  ambiguous ;  but  this  ambiguity  may  be  aided  by 
reference  to  the  french  text,  which  is  clear — "  pour  8uret;6  du  paiement  dea 
frais,  taot  en  premiere  instance  qu'en  cas  d'appei." 

Judgment  reversed ;  and  judgment  is  rendered  in  favor  of  plaintiff  against  /• 
£.  Riddell,  for  the  amount  of  the  costs  incurred  in  the  prosecution  of  the  soit 
of  the  plaintiff  again9t  Banks,  in  the  District  and  in  the  Supreme  Court,  an() 
the  costs  of  the  motion  against  the  surety  in  the  court  below ;  for  the  ascer- 
tainment of  which  costs  the  cause  ip  remanded.  The  plaintiff  to  pay  the 
costs  of  this  appeal. 


\        Matter  of  Exchange  Alley. 

I 

A  report  made  by  commiMioneni  appointed,  op  an  application  to  open  a  street,  nnder  tbe 
provisioDB  of  fl^e  atat  of  3  April,  1832,  waa  recommitted  with  directions  to  make  a  new 
report  within  a^'certain  delay,  but  no  report  was  made  within  the  time.  Sabseqnently, 
after  a  rule  havbeen  taken  by  a  party  interested  to  show  caose  why  the  proceedings  should 
not  be  dismissed,  bat  before  its  trial,  an  amended  report  was  filed,  which,  on  a  compromise 
between  the  piaintiff  in  the  mle  and  the  petitioners  for  opening  the  street,  was  confirmed 
and  homologated*  There  was  no  evidence  that  the  appellant,  who  was  a  party,  had  ap- 
peared, or  had  any  knowledge  of  the  proceedings  after  the  recommitment  of  the  report. 
Hdd^  that  no  order  ot  extension  having  been  made  when  the  period  within  which  the  report 
was  to  be  retamed  was  aboat  to  expire,  the  appellant  cannot  be  boand  by  the  ex  porta  . 
homologation. 

The  Stat  of  3  April,  1832,  aothorizing  a  mnnicipal  corporation  to  take  the  property  of  a  citi. 
zen  for  pablic  asc,  to  be  paid  for  by  others  supposed  to  be  benefitted  thereby,  being  in 
derogation  of  tlie  rights  of  property,  must  be  strictly  construed. 

APPEAL  from  tlie  Third  District  Court  of  New  Orleans,  Kennedy,  J* 
Preaux^  for  the  Municipality.    Micou,  for  the  appellant.    The  judgment 
of  the  court  (King,  J.  absent,)  was  pronounced  by 
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Sltbell,  J.    This  proceeding  baa  been  conducted  in  an  extremely  dilatory    Matter  op 
and  noBatisfactory  manner;  and  tbe  reanlt  bas  been  a  judgment  affecting  the  ^^^"^nge  Al- 
rights  of  tbe  appellant  Dusstuiu  without  bis  presence,  and,  so  far  as  we  can 
jadge  by  tbe  record^  without  a  proper  opportunity  afforded  to  him  of  being 
heard. 

A  report  had  been  filed  by  the  commissioners,  which  was  opposed  ;  and,  on 
the  24th  April,  1846,  a  judgment  was  signed  referring  back  the  report  to  the 
commissioners,  twenty  days  being  allowed  to  them  to  make  a  new  report.  No 
report  was  filed  within  the  delay.  On  the  22d  June,  1846,  two  of  the  parties 
interested,  Blanckard  and  Kain  Sf  Str<md,  moved  to  dismiss  the  proceedings, 
for  want  of  compliance  with  this  order.  This  motion  was  granted,  with  a 
qualification.  The  pnnseedings  were  dismissed  with  leave  to  the  municipality 
to  move  to  set  aside  tha  judgment  within  five  days  from  the  service  thereof  on 
the  mayor,  upon  cause  shown.  A  motion  to  reinstate  was  made  within  the 
delay  fixed,  and  the  cause  was  reinstated.  Ten  days  was  allowed  the  commis- 
sioners to  file  a  new  report.  Within  the  ten  days,  on  motion  of  the  municipali- 
ty, the  delay  &r  reporting  was  extended  to  two  months.  The  commissioners 
again  neglected  to  report  within  the  delay,  and  no  application  was  made  to 
extend  the  time.  In  December,  1846,  Duncan  and  Blanckard^  as  parties  in- 
terested, obtained  a  rule  on  the  municipality  to  show  cause  why  the  proceedings 
should  not  be  dismissed.  Before  it  was  heard,  the  commissioners  filed  an 
amended  report;  Duncan  and  Blanchard  opposed;  the  case  was  continued 
from  time  to  time,  and  at  length  the  opponents  having  made  a  compromise  with 
the  municipality,  the  report  amended  in  pursuance  of  the  compromise  was  con- 
firmed and  homologated. 

There  is  oo  evidence  in  the  record  that  Dussuau  either  appeared,  or  had 
aoy  knowledge  of  these  proceedings,  after  the  order,  in  April,  1846,  to  send 
tha  case  back  to  the  commissioners.  We  are  not  prepared  to  say  that  a  new 
notice  by  publication  is  necessary  upon  the  filing  of  a  new  report.  The  case  in 
19  Wendell,  682,  upon  the  similar  statute  of  New  York  deci^s  the  reverse. 
If,  from  time  to  time,  as  the  delay  granted  was  about  to  expire,  orders  of  exten- 
sion had  been  made,  it  might  perhaps  be  just  to  say  that  the  appellant,  having 
faaen  onee  properly  brought  into  court,  should  be  held  to  implied  notice  of 
such  extension.  But  where  there  were  such  repeated  defaults  on  the  part  of 
the  commisdoners,  unexcused  by  timely  orders  of  continuance  qlr  extension,  to 
hold  the  appellant  to  the  ex  parte  judgment  which  has  been  rendered  against 
him,  would  be  to  say,  that  he  was  bound  to  perpetual  vigilance/ in  watching  day 
by  day  the  minutes  of  the  court,  while  the  municipality  remMbed  inactive,  and 
the  eommissiouers  disregarded  and  disobeyed  the  orders  of  tlto  court. 

The  power  to  expropriate  the  citizen  against  his  will  for  purposes  of  public 
Dtili^,  is  a  power  the  exercise  of  which  should  be  strictly  coustrued ;  and  in 
oor  opinion  we  should  open  the  door  to  dangerous  abuse,  if  we  were  to  hold 
the  appellant  under  proceedings  so  irregular  as  are  preseiited  by  this  record. 
See  the  case  of  the  Application  of  the  Mayor y  4^.,  4  Rob.  358. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below  be  reversed, 
and  that  this  cause  be  remanded  for  further  proceedings  according  to  law ;  tha 
a^ipellee  paying  the  costs  of  this  appeal. 


SUPREME  COURT  OF  LOUISIANA, 


Cochrane  v.  Murphy. 

Where  ft  verdict  allows  no  intereat.  tbe  court,  in  rendering  jadgment  on  the  verdict,  can 
allow  none.  If  the  intereat  be  omitted  through  inadvertence,  the  error  may  be  corrected 
before  the  verdict  is  cloaed  ;  if  the  jury  refuae  to  allow  intereat  when  due,  the  remedy  is 
by  an  application  to  set  aside  the  verdict  and  for  a  new  trial. 

Where  the  verdict  of  a  jury  allowa  no  interest  in  a  case  in  which  it  was  due,  and  the  plain- 
tiff praya  for  a  new  trial  on  tbe  general  ground  of  the  verdict  being  contraiy  to  law  and 
evidence,  and  on  certain  special  grounds,  but  no  relief  is  asked  against  the  error  in  the 
omission  to  allow  interest,  the  judgment  will  not  be  altered  so  as  to  subject  the  appellee  to 
the  coats  of  die  appeid,  where  tbe  amount  of  interest  is  but  small. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.  Du- 
Tell  and  Greiner,  for  the  appellant.  W.  E.  Murphy ,  for  the  defendant. 
The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

KusTis,  C.  J.  This  suit  is  brought  to  recover  the  sum  of  $2,158  50,  the 
alleged  balance  due  on  the  price  of  a  cargo  of  coals.  The  substance  of  the 
defence  is,  tliat  the  defendant  sold  the  coals  on  commission.  He  admits  that 
the  balance  due  the  plaintiff  on  the  sale  of  the  coals  is  $628  50,  accordidg  to  an 
account  which  he  has  exhibited.  The  plaintiff  prayed  for  a  trial  by  a  special 
jury  of  merchants,  which  was  had,  and  the  juiy  found  a  verdict  for  the  sum 
admitted  to  be  due  by  the  defendant.  After  an  unsuccessful  attempt  to  obtain 
a  new  trial,  the  plaintiff  has  appealed  from  the  judgment  rendered  in  accordance 
with  the  verdict. 

There  are  several  bills  of  exceptions  taken  by  the  counsel  for  the  plaintiff, 
but  we  think  none  of  them  tenable.  The  decision  of  the  district  judge  on  the 
points  raised  is  so  obviously  correct,  that  no  further  notice  of  them  is  deemed 
necessary. 

In  relation  to' the  facts  of  the  case  we  have  to  observe  that,  the  evidence,  as 
it  appears  nakedly  on  paper,  does  not  satisfactorily  account  for  the  quantity  of 
coals  which  it  would  appear  tUe  defendant  received.  As  the  testimony  is  at 
variance  as  to  the  quality  of  the  coals,  that  is,  as  to  the  proportion  of  dust  coal 
in  the  lot,  and  as  it  remained  for  more  than  a  month,  during  the  sales,  on  the 
lev6e,  we  presume  the  jury  were  satisfied  that  the  defendant  accounted  for  all 
for  which  he  m^s  responsible,  and  that  the  quantities  of  dust  coal  for  which  the 
defendant  charged  himself  in  the  account  was  all  that  remained  undisposed  of. 
A  special  jury  hqfving  passed  upon  a  fact  of  this  kind,  we  do  not  feel  ourselves 
called  upon  to  ioferfere  with  their  verdict. 

The  verdict  gave  the  plaintiff  no  interest,  and  the  judgment  followed  the 
verdict.  The  plaintiff  asks  that  the  judgment  be  changed  in  that  respect. 
This  change,  if  allowed,  would  throw  the  costs  of  the  appeal  on  the  ap- 
pellee. 

The  Code  of  Practice,  art.  522,  makes  it  the  province  of  the  jury  to  decide 
claims  for  interest  on  sums  of  money  in  litigation  ;  and  where  the  verdict  al- 
lows no  interest,  we  believe  tlie  rule  is  settled,  that  the  court  in  rendering 
judgment  on  the  verdict  can  allow  none.  If  the  interest  is  omitted  by  inadver- 
tence on  the  part  of  the  jury,  the  error  can  be  easily  corrected  before  the  ver- 
dict is  closed ;  and  if  the  jury  refuse  to  allow  interest  before  it  is  due,  the  re- 
medy of  tho  party  is  by  an  opplicatioa  for  setting  aside  the  verdict  and  a  new 
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trial.    Bedford  v.  Jacobs,  6  Martin  N.  S.  448.     Commandeur  v.  RussdU  Ibid.      Cochrane 
461.    Dale  v.  Downs,  7  Martin  N.  S.  226.     Chain  v.  Kelso,  Ibid.  263.  Mur 'hy 

The  plaintiff  made  his  application  on  the  general  grounds  of  the  verdict  be- 
ing contrary  to  law  and  evidence,  and  on  the  special  ground  of  error  on  the  part 
of  the  judge  in  his  charge  to  the  jofty,  ancf  in  his  admitting  evidence  which  was 
excepted  to,  hut  no  relief  was  asked  against  this  error  in  the  allowance  of  in- 
terest Had  the  application  been  made,  nan  constat  that  it  would  not  have  been 
granted,  or  the  application  acquiesced  in  by  the  defendant.  In  such  a  case  we 
are  not  at  liberty  to  subject  the  appellee  to  the  costs  of  the  appeal  by  altering 
the  judgment  appealed  from.     Qrailht  v.  Hovm^  1  An.  R.  440. 

Judgment  affirmed. 


MatteA  of  Claiborne  Street, 

Under  the  statute  of  3  April,  1832.  regolatiog  the  opening  and*  improving  of  stretits  and  pub: 
lieplacaa  in  tbe  city  of  New  Orleans  and  its  sabarbs,  the  ooart  before  wbich  the  procered* 
ings  have  been  institated  can.  in  no  case,  amend  an  assessment  made  by  the  commission, 
era.  The  report  most  be  approved,  or  rejected,  in  toto ;  and  in  the  latter  case,  tbe  eoilrt 
is  boand  either  to  appoint  new  commissioners,  or  to  refer  the  whole  matter  back  to  the 


APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Du/aur  and  Bodin,  for  the  appellants.  Beauregard,  contr^.  The  judg- 
ment of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  This  case  has  been  presented  to  us  by  agreement  of  the  par- 
ties upon  a  very  imperfect  record.  Whether  the  appellants  have  a  right  to  treat 
tbe  proceediogs  as  void  for  alleged  informalities  in  their  inceptions,  we  refrain 
from  now  deciding.  The  question  is  important,  and  one  which  oOght  not  to  be 
decided  without  the  knowledge  by  this  court  of  the  pleadings  and  proceedings 
in  the  court  befow. 

Bat  whatever  the  previous  pleadings  and  proceedings  may  have  been,  it  is  ob- 
vious that  the  final  judgment  of  the  court  below  eannot  be  maintained.  An 
opposition  to  the  report  of  the  commissioners  was  sustained  by  the  court,  an 
amendment  decreed,  and  the  report  so  amended  homologated,  fn  the  case  of 
the  Application  of  the  Mayor,  &c.,  4  Rob.  357,  it  was  held  that,  t)ie  court  cannot 
amend  an  assessment;  that  the  report  must  either  be  approved,  or  referred  to 
the  same  (or  new)  commissioners.  That  opinion  is  in  accq^dance  with  the 
terras  of  the  statute,  and  with  the  opinion  of  the  Suprem^  Court  of  New 
York.    20  Wendell,  620. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed, 
and  that  this  cause  be  remanded  for  further  proceedings  according  to  law ;  the 
appellee  paying  the  costs  of  this  appeal.* 

*A  similaT  decision  was  rendoredi  at  the  same  time,  on  anothor  opposition,  made  by 
IHiiorf,  to  the  same  report. 


SUPRKME  COURT  OF  LOUISIANA, 


Jones  ct  al.  v.  CrocHea. 

Hie  pendency  of  an  action  in  which  one  of  the  joint  proprieton  of  a  bt  of  groand  claims  from 
his  co-proprietor  a  sum  for  improvements,  with  a  privilege  npon  the  lot,  cannot  prevent  the 
latter  from  obtaining  a  partitioo  of  the  property  until  the  claim  is  settled.  Per  Curiam: 
Buck  a  claim  is  to  be  taken  into  aoooimt  in  making  the  partition,  bat  cannot  prevent  it. 
C.  C.  1272. 

It  is  no  objection  to  a  judicial  partition  that  the  tUfettt  selected  to  form  the  bts  under  artido 
1289  of  the  Code,  bad  acted  as  appraisers  when  the  property  was  inventoried. 

A  notary  is  not  bonnd,  nnder  art.  1290  of  the  Civil  Code,  when  contestations  arise  in  the 
course  of  a  partition,  to  prepare,  in  all  cases,  a  procii-vtrbal  of  the  objections  and  declara- 
tions of  the  parties,  and  to  suspend  his  proceedings  and  refer  the  pfoties  to  the  jadge 
having  cognizance  of  the  partition  for  his  decision  thereon.  He  most  exercise  a  soond 
discretion  in  asceitaining  when  they  are  serioos,  and,  when  satisfied  that  they  are  not, 
fhoold  disregard  them. 

Where  a  partition,  made  by  a  notary,  provides  that  a  party  trho  ha^  drawn  one  of  the  lots 
into  which  the  property  was  divided,  shoold  pay  a  certain  sam  to  his  co-proprietor  on  ac- 
ooont  of  the  greater  valae  of  the  lot  drawn  by  the  former,  judgment  should  be  rendered  in 
favor  of  the  latter  for  the  amount,  at  the  time  of  homologating  the  report.  The  party 
■hunid  not  be  compelled  to  institute,  a  separate  action  for  the  amount 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J- 
Micou.  for  the  plainttfTs.    A.  Hennen^  for  the  appelhint.    The  judgment 
of  the  eourt  (King^  J.  absent,)  was  pronounced  by 

RosT,  J.  By  the  decree  of  this  court,  reported  in  1  As.  p.  442,  the  piain- 
tifls  were  decreed  owners,  and  recovered  of  the  defendant,  an  undivided  half 
of  a  town  lot  in  thfs  city.  The  object  of  this  suit  is  the  judicial  partition  of  the 
property,  and  the  defendant  has  appealed  from  the  judgment  homologating  the 
partition  which  has  been  made. 

The  defendant  first  excepted  to  the  action,  on  the  ground  that  there  was 
already  a  suit  pending,  in  which  he  claimed  of  the  {MntiiTs  sums  of  money  for 
improvement,  etc.,  with  privilege  upon  the  lot,  and  that  no  partition  could  take 
place  until  that  account  was  settled.  The  District  Court  properly  overruled 
this  exception.  Claims  of  that  description  are  to  be  taken  into  account  in 
making  the  partition,  but  cannot  prevent  it.     C.  C.  1272. 

After  the  exception  had  been  overruled,  two  partitions  were  successively  made, 
and,  on  the  opposition  of  the  defendant,  ifet  aside,  en  account  of  informalities. 
The  parties  wer^  a  third  time  referred  to  the  notary,  who  proceeded  to  appoint 
and  swear  experts  to  form  the  lots,  under  art.  1829  of  the  Civil  Code.  The 
defendant  then  Claimed  the  right  to  choose  and  nominate  one  of  the  experts. 
He  nominated  Mark  Walton^  and  requested  an  adjournment  of  one  hour, 
for  the  purpose  of  producing  him.  This  request  having  been  acceded  to  by 
the  plaintiffs  and  A^e  notary,  after  the  expiration  of  an  hour  and  a  half  the 
defendant  did  not  return,  and  his  oounsel  stated  that  he  could  not  find  Mark 
T^aUon ;  whereupon  the  notary  having  directed  the  experts  originally  appoint- 
ed to  proceed,  the  said  counsel  of  the  defendant  objected  that  the  experts 
named  were  the  same  persons  who  had  previously  acted  as  appraisers  in  the 
inventory  of  the  property,  and  that  they  were  incompotent  on  that  ground. 
He  asked  that  the  competency  of  the  experts  might  be  referred  to  the  judge  of 
the  partition,  and  the  proceedings  therein  suspended,  until  his  opinion  was  had. 
But  the  notary  being  of  opinion  that  this  objection  was  unfounced  in  law.  and 
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being  moreover  required  by  the  plaiDtifl's  to  proceed,  refused  to  suspend  the 
proceedings,  and  went  on  to  complete  the  partition. 

The  defendant's  counsel  assigns  this  refusal  of  the  notary  as  an  error  which 
Titiates  the  partition.  He  contends  that,  under  art.  1290  of  the  Civil  Code, 
when  contestations  arise  in  the  course  of  a  partition,  it  is  the  duty  of  a  notary 
io  all  cases  to  make  a  fyroces-verbal  of  the  objections  and  declarations  of  the 
parties,  to  suspend  his  proceedings,  and  to  refer  the  said  parties  to  the  judge  of 
the  partition  for  his  decision  on  them. 

This  interpretation  would  put  it  in  the  power  of  a  tenant  in  common  to  de^ 
feat  at  pleasure  the  action  of  partition.  Whene?er  contestations  arise,  it  is  the 
duty  of  the  notary  to  exercise  a  sound  discretion  io  ascertaining  whether  they 
are  serious,  and  when  he  is  satisfied  they  are  not,  he  is  to  disregard  them. 
That  discretion  was  correctly  exercised  in  this  case.  The  circumstance  that 
the  experts  selected  had  on  a  former  occasion  appraised  the  property,  could  not 
disqualify  them. 

The  grounds  of  the  opposition  made  by  the  defendant  to  the  homologation  of 
the  partition,  and  the  bills  of  exception  taken  by  him  in  the  course  of  the  pro- 
ceedings, are  of  too  frivolous  a  nature  to  require  special  notice. 

The  plaintiffs,  in  taking  the  rule  for  the  homologation  of  the  partition,  ask  a 
judgment  against  the  defendant  for  $500,  this  being  the  sum  which,  under  the 
partition,  he  is  to  return  to  them,  on  account  of  the  greater  value  of  the  lot 
drawn  by  him. 

The  District  Court  refused  to  give  the  judgment.  It  simply  homologated 
the  partition,  and  decreed  to  each  of  the  parties  to  it  the  lots  respectively 
assigned  to  them  therein,  leaving  the  plaintiflfs  to  institute  a  separate  action  for 
that  sum.  We  think  the  judgment  should  be  amended  so  as  to  insure  to  the 
plainti/Ts  the  possession  of  the  return  in  money,  as  well  as  that  of  the  town  lot 
assigned  to  them. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  amended,  so  that 
the  defendant  be  decreed  the  separate  owner  of  the  town  lot  assigned  to  him 
in  the  partition,  and  that  he  pay  the  said  plaintiffs  the  sum  of  $500,  with  inter- 
est from  this  date  and  costs.  It  is  further  ordered  that  the  judgment  as  amen- 
ded be  affirmed,  with  costs. 


JoNxa 

V, 

Cbockeb. 


Hyde  et  al.  ».  Culver  et  al. 


Advances  made  to  the  captain  and  owners  of  a  steamer  in  the  borne  port,  Io  enable  him  to 
pay  for  stores  and  proviaions  for  the  boat,  arrears  of  wages  doe  the  crew,  and  for  expen- 
ses dae  to  third  persons  upon  merchandize  ebipped  on  the  steamer,  confer  no  privilege; 
the  paity  by  whom  the  advances  are  made  is  not  legally  sabrogated  to  the  privileges  of  the 
famishera  of  provisions  and  crew.  The  word  sttpplies  in  the  8th  paragraph  of  art.  3204 
C.  G.  applies  to  materials  sold  or  famished  to  the  vessel,  and  not  to  advances  of  money. 

Tbe  7th  paragraph  of  art  3204  applies  to  sums  lent  the  captain,  at  a  port  not  the  home  port.  In 
the  absence  of  the  owner,  and  for  the  necessities  of  the  vessel,  that  she  may  be  enabled  to 
complete  her  voyage. 

Aarances  made  to  the  captain  and  owner  of  a  steamer  in  a  home  port,  to  enable  him  to  pay 
cliirges  dae  to  other  parties  on  merchandize,  in  order  to  procare  it  as  freight  for  his  steam- 
er, are  not  each  advances  as  aro  contemplated  by  paragraph  8  of  art.  3S04  of  the  Civil 
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Htdb  1  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J- 

Cu^R.      •^  Reynolds,  for  the  plaintiffs.     Van  DaUon  and  Micovt^  for  the  appelkmts. 
The  judgment  of  the  court  (Kxng^  J.  absent,)  was  pronounced  by 

Slidell,  J.  The  question  presented  in  this  cause  is  whether  the  plaintiflfs 
are  entitled  to  a  privilege  upon  the  steamer  Yazoo.  The  claim  is  resisted  by 
Hunt  SfMcDonogh,  subsequent  purchasers. 

The  material  facts  are  as  follows :  Morrison  Sf  Co.,  of  whom  John  Eaton  was 
a  partner,  sold  the  steamer  at  New  Orleans,  m  May,  1847,  to  Culver,  then  a 
resident  of  New  Orleans,  where  the  boat  was  enrolled  in  his  name.  On  the  2d 
August,  1847,  the  plaintiffs  advanced  at  New  Orleans,  to  Culver,  then  the  cap- 
tain and  owner  of  the  boat,  the  sum  of  $12,000 ;  and  took  Culver's  draft  upou 
himself  at  St.  Louis,  at  three  days  sight,  for  that  amount,  which  Culver  accept- 
ed at  St.  Louis,  on  the  14th  August.  The  petition  alleges,  and  the  evidence 
shows,  that  this  sum  was  advanced  by  plaintiffs  to  Culver,  for  the  purpose  of  en>- 
abling  him  to  pay  for  stoFes  and  provisions  for  the  boat,  arrears  to  the  crew  lor 
wages,  and  freight  and  charges  due  other  parties  upon  goods  shipped  by  the 
Yazoo  at  New  Orleans,  fer  St.  Louis.  We  understand  by  the  latter  item,  that 
the  Yazoo  had  obtained  the  carriage  of  these  goods  to  St.  Louis,  upoo  condi' 
tion  of  advancing  to  the  New  Orleans  consignees  the  freight  and  charges  previ- 
ously  incurred  in  bringing  them  to  New  Orleans  from*  other  ports.  On  the  17th 
August,  1847,  Culver  8o\d  the  steamer  to  Eaton,  an  J,  on  the  14th  September, 
1847,  Eaton  sold  her  X^Hunt  &f  McDonogh  of  St.  Louis,  who  upon  the  levy 
of  the  sequestration  issued  in  this- cause  claimed  the  boat.  The  Tossel  was 
dully  enrolled  in  St.  Louis  in  the  names  of  Eaton  and  Hunt  ^  McDonogk 
respeetively.  She  arrived  here,  in  October,  1847,  and  was  seized  on  the  15thr 
of  that  month. 

As  there  is  no  sufficient  ground  to  dispute  the  ownership  of  Hunt  S^  McDon- 
ogk, the  case  rests  upon  a  question  of  privilege. 

The  advance  was  made  to  the  owner,  at  the  TessePs  home  port;  and  under 
the  authority  of  repeated  decisions  of  our  predecessors,  conferred  no  privilege. 
Ii>  the  case  of  Grant  v.  Fiol,  17  La.  158,  the  interveners,  Sloo  S^  Byrne,  claim- 
ed a  privilege  for  a  sum  of  money  which,  they  aHeged,  was  loaned  by  them  to^ 
the  owner  ^f  the  vessel,  and  was  applied  to  the  payment  of  the  ship-carpenter, 
sail-maker,  and  crew  of  the  vessel,  in  order  to  enable  her,  by  the  payment  of 
those  claims,  to  prosecute  her  intended  voyage.  It  was  then  held  that  the  ex- 
pression supplies,  (fownitures),  used  in  the  8th  paragraph  of  art.  3204  of  the 
Civil  Code,  applied  to  materials  sold  or  furnished  to  the  vessel,  not  to  money 
or  funds  advanced.  It  was  also  held  that  the  subsequent  application  of  the 
money  by  the  ship-owner  to  the  payment  of  carpenters,  sail-maker,  and  crew, 
privileged  creditors,  did  not  operate  to  the  lender's  benefit;  that  there  was  no 
legal  subrogation,  and  no  conventional  subrogation  was  pretended ;  Ihat  privi-. 
leges  were  slricti  juris,  and  not  to  be  extended  by  implication  or  analogy.  The 
doctrine  laid  down  in  Chant  v.  Fiol,  was  reiterated  in  the  cases  of  the  Agricul- 
tural Bank  r.  The  Mar  que  Jane,  19  La.  p.  1,  and  Hill  v.  The  Phanix  Tow  Boat 
Co.,  2  Rob.  36. 

The  case  of  Chrant  v.  Fiol  is  in  accordance  with  the  french  authorities.  The 
8th  paragraph  of  the  article  3204  is  taken  almost  verbatim  from  the  french 
Code  de  Commerce.  The  same  meaning  is  attributed  there  to  the  expression 
**fournitures."  See  Boulay  Paty,  vol.  1,  p.  599.  It  is  also  the  doctriue  there, 
that  those  who  have  lent  the  owner  money  to  pay  workmen,  6cc.,  have  no  priv- 
ilege, unless  they  have  .taken  a  subrogation.     **  On  ne  peat,  par  aucune  raison 
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d^tofllegia,  etendre  ce  privilege  i  ceux  qui  auraieot  fourni  des  somnes  d^argent,        Htds 
quoique  pour  les  radmes  objets.     Cos  pr^teors  out  dCk,  suivant  ce  que  nous       culyxk. 
BV0118  die  DO.  219,  86  faire  sabroger  aux  droits  de  ceux  que  leur  argent  servait  k 
payer,  s'ils  Toulaient  6tre  substitute  k  leur  privilege :  ou  bieo,  iJs  devaient  prater 
i  la  grosse.'*    Pardessus,  Droit  Commercial,  part.  4,  tit.  8,  ch.  1,  no.  954.  See 
also  Deville  &  Mass^,  verbo  Navire,  §  5,  no.  74. 

Bat  the  district  judge  considered  this  case  as  &]ling  under  the  7th  paragraph 
of  article  3204.  W«  do  noC  concur  in  this  opinion,  and  a  brief  notice  of  the 
paragraph  is  proper.  Its  language  is :  -**Sum8  lent  to  the  captain,  for  the  ne- 
ceasitJesof  the  ship  during  the  last  voyage,  and  the  reimbursement  of  the  price 
of  merchaodize  sold  by  him  for  the  san>e  purpose."  It  is  taken  without  change 
from  the  french  Code  of  Commerce,  art.  191,  no.  7. 

The  paEBgraph  undoubtedly  applies  to  sums  of  money  lent  to  the  captain  at 
a  port  not  a  home  port,  in  the  absence  of  the  owner,  and  ibr  the  necessities  of 
the  vessel,  that  she  may  be  enabled  to  complete  her  voyage.  This  is  obvious 
from  the  expression  *  Muring^' the  last  voyage:  *' pendant  le  dernier  voyage." 
The  intention  of  the  law-giver  may  also  be  ascertained  by  looking  at  the  ad- 
joiDiog  words,  according  to  the  familiar  rule,  noscitur  a  sociis.  The  para- 
graph associates  with  ^*sums  lent  to  the  <captain  for  the  necessities  of  the  ship 
during  the  last  voyage^**  **  the  reimbursement  of  the  price  of  merchandize  sold 
by  him  for  the  same  purpose.'*  The  only  case  in  which  the  extraordinary 
power  can  be  exercised  by  the  captain,  of  selling  a  part  of  the  merchandize 
laden  on  board  his  vessel,  is  where  he  is  compelled  by  imperious  necessity  to  do 
so,  in  order  to  enable  him  to  carry  on  the  residue.  The  two  classes  of  claims 
are  therefore  properly  associated,  and  they  take  rank  over  the  claims  enumer- 
ated in  the  following  paragraphs  (oos.  6  &c.)  although  the  latter  are  prece- 
dent in  point  of  time,  upon  the  reasonable  and  just  principle  that  it  is  to  be 
presumed,  if  the  necessary  expenditures,  to  meet  which  the  loans  were  ob- 
tained or  the  cargo  was  sold,  had  not  been  made,  the  vessel  would  not  have 
been  able  to  return ;  sine  quibus  navis  salva  provenire  non  poterat  The  french 
commentators  are  concurrent  in  this  interpretation,  and  its  correctness  seems 
to  us  unquestionable.  See  Rogron,  Code  de  Commerce,  iiotes  to  art.  191. 
Delvinconrt,  vol.  li,  notes  to  page  185.  Pardessus,  Droit  Com.  no.  954.  Le 
Nouveau  ValiD*  tit.  1,  p.  7,  et  seq.    Ord.  of  Wiflbuy,  no.  45. 

We  have  not  deemed  it  necessary  to  enlarge  upon  the  peculiar  character  of 
the  objeeC  for  which  the  advance  was  in  part  obtained,  to  wit :  to  pay  charges 
toother  parties  for  anterior  freight,  and  thus  to  get  freight  for  the  steamer.  We 
do  not  wish  however  to  be  considered  as  recognizing  such  aa  object  as  falling 
vithin  the  purview  of  the  8th  paragraph  of  art.  3204. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  coart  l>elow  appealed 
from,  be  reversed,  and  that  there  be  judgment  in  favor  of  the  claimants,  Dan- 
id  B.  Huntnnd  J^ilham  McDonogk,  with  costs  in  both  courta. 


Devron  v.  Fiest  Mu;jicipality. 

Ab  iiqoiietien  will  net  Ue  to  restrain  a  manicipal  corporation  from  inatitatiag  laits  before 
a  jvUce  of  the  peace,  against  a  party  for  infractions  of  aa  ordinance  of  the  momcipality, 


F. 


4        11 
118     233 


12  SUPREME  COURT  OF  LOUISIANA, 

DetRok  where  an  appeal  will  lie  from  the  dccisioos  of  tbe  jastice  to  the  Supreme  Court.    The 

«.         ?:  Jarisdiction  of  the  jastice  cannot  be  thoa  interfered  with. 

FlKST  MOMICI- 

PALiir.  .  PPEAL   from  the  First  District  Court  of  New  Orleans,  McHcnry,   J. 

A  Redmond^  for  the  appellant.  Preaux  and  MordU  for  the  defendants. 
The  judgment  of  the  court  (^m^,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  the  plaintiff  from  a  decree  of  the 
First  District  Court  of  Now  Orleans,  dissolving  an  injunction  which  had  been 
granted  by  the  judge  against  the  municipality^  prohibiting  the  institution  of  suits 
against  the  plaintiff  for  contraventions  of  a  certain  ordinance  of  tbe  municipali- 
ty prohibiting  the  sale  of  groceries  in  the  vegetable  market,  &c.  This  injunc- 
tion had  been  granted  in  a  suit  instituted  by  the  plaintiff  against  the  municipality 
for  the  purpose  of  testing  the  validity  of  said  ordinance,  and  to  recover  the  sum 
of  $500  damages,  by  reason  of  the  interference  of  said  municipality  with  the 
business  of  the  plaintiff  as  a  grocer  in  said  market. 

The  plaintiff  can  test  the  legality  of  the  ordinance  by  a  direct  appeal  from 
the  decision  of  the  justices  of  the  peace  to  this  court,  and  the  jurisdiction  of 
the  justices  of  the  peace,  we  think,  ought  not  have  been  interfered  with  by 
))rohibiting  the  institution  of  suits,  on  the  showing  of  the  plaintiff  made  out  in 
his  petition.  As  we  think  the  injunction  ought  not  to  have  issued,  we  do  not 
find  the  court  erred  in  dissolving  it.  Judgment  affirmed. 


Walker  r.  Caldwell. 

Where,  after  a  third  person  had  been  made  a  party  to  an  action  in  place  of  the  original  plain- 
tiff*  and  recognized  as  luch,  defendant  excepts  to  his  right  to  sue  as  plaintifl',  praying  that 
the  action  may  be  dismissed,  and  the  exception  is  sustained  and  the  motion  to  make  him  a 
party  to  tbe  proceeding  is  refused,  no  appeal  will  lie  from  the  judgment  of  refusal.  }*er 
Curiam:  The  judgment  ought  to  have  been  in  conformity  with  the  conclusion  of  the  ex- 
ception that  the  suit  be  dismissed ;  and  from  such  a  judgment  an  appeal  might  have 
been  sustained. 

APP£  AL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawbridge,  J. 
Reynolds,  appellant,  pro  se.  Larue,  for  the  defendant.  The  judgment 
of  the  court  (King,  J.  absent,)  was  pronounced  by 

£usTis,  C.  J.  This  suit  was  instituted  by  Alexander  Walker,  as  liquidator 
of  the  Atchafaltya  Banking  Company,  against  the  defendant,  as  a  stockholder, 
for  the  recovery  of  a  certain  sum  alleged  to  be  due  the  bank  by  way  of  contri- 
bution on  his  stock.  Before  issue  joined,  M,  A/.  Reynolds,  the  appellant,  on 
suggesting  his  appointment  as  the  successor  of  Walker,  was  made  a  party  to  the 
suit,  and  recognised  as  such.  The  defendant,  among  other  exceptions  to  the 
right  of  the  appellant  to  sue  as  plaintiff,  objected  to  the  validity  of  the  act  of 
the  legislature,  under  which  he  was  appointed,  as  being  in  conflict  with  the 
119th  article  of  the  constitution,  and  of  this  opinion  was  the  district  judge* 
who  decreed  that  the  exception  above  recited  **be  sustained,  and  the  motion  to 
make  M.  jV.  Reynolds  a  party  to  this  proceeding  be  refused,  with  costs.*' 
From  this  decree  the  a|)penl  is  taken. 

The  appellant  had  been  for  months  previously  the  party  plaintiff  in  the  suit* 
and  the  exceptioDs  were  made  to  his  right  to  stand  in  judgment  as  such. 
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The  eflfect  of  the  decision  of  the  district  judge  undoabtedly  was  to  put  the 
appeliaotout  of  court;  and  such  would  have  been  the  decree  had  it  been  asked 
for  at  the  trial.  There  was  no  motion  pending  to  be  decided.  The  decision 
was  made  on  the  issue  tendered  by  the  exception,  and  it  ought  to  have  been  in 
conformity  with  the  conclusions  of  the  defendant,  viz.  that  the  suit  be  dismiss- 
ed. From  such  a  decree  the  appeal  could  have  been  sustained.  But  our  Im- 
pression is  that  the  decree  of  the  district  judge  is  not  of  that  character  irom 
which  an  appeal  can  be  taken,  and  that  the  present  appeal  is  premature.  The 
matter  appears  to  have  been  an  oversight,  which  can  be  easily  remedied  by  the 
district  jadge  decreeing  that  the  exception  of  the  defendant  be  sustained,  and 
that  the  said  Reynolds^  as  plaintiff,  be  hence  dismissed. 

Appeal  dismissed* 


13 

Walker 

f. 
Caldwell. 


Penn  V,  The  First  Municipality. 

An  appeal  taken  fipom  a  decision  of  a  justice  of  the  peace  will  be  dismissed,  where  it  is  im- 
possible to  examine  the  question  as  to  the  legality  of  a  city  ordinance  imposing  a  penalty, 
withoQt  exceeding  the  jurisdiction  of  the  ooart  by  deciding  other  matters  presented  in  the 
case,  of  which  it  has  do  jurisdiction.  The  jurisdiction  oi  the  Supreme  Court  on  appeals, 
involving  the  constitutionality  or  legality  of  fines,  forfeitures  and  penalties,  under  $300  in 
amount,  imposed  by  municipal  corporations,  is  confined  to  the  questions  of  the  constitution- 
ality or  legality  of  such  fines,  forfeitures  and  penalties.    Const  art.  63. 

APPEALi  from  a  decision  of  a  Justice  of  the  Peace  in  New  Orleans.  Beau- 
regard^ for  the  plaintiff.  Preaux  and  Morel,  for  the  appellants.  The 
judgment  of  the  court  {King^  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  judgment  rendered  by  the  Fifth 
Justice  of  the  Peace  for  the  parish  of  Orleans,  in  a  suit  in  which  the  plaintiff 
seeks  to  recover  the  sum  of  SIO,  the  amount  of  a  fine  imposed  on  her  by  a 
judgment  of  tlie  recorder  of  the  first  municipality  for  a  violation  of  a  certain 
ordinance  of  said  municipality,  which  fine  was  paid  by  her  in  order  to  avoid 
imprisonment  in  the  work-house,  according  to  the  judgment  of  the  said  re- 
corder. 

The  justice  of  the  peace  gave  judgment  against  the  mnnicipality  for  the 
amount  of  the  fine  and  costs,  on  the  ground  that  the  proceedings  before  the  re- 
corder were  coram  non  judice,  he  being  entirely  without  jurisdiction  of  the  suit 
which  forma  the  basis  of  the  plaintiff's  demand ;  and  decided  that  the  money, 
beiog  illegally  obtained,  must  be  restored  to  the  plaintifiT,  with  costs.  The  muni- 
cipality has  appealed,  nnd  the  argument  addressed  by  counsel  to  the  court 
relates  to  the  legality  of  the  ordinance  under  which  the  fine  was  imposed.  The 
justice  who  decided  the  case  did  not  decide  this  point,  but  confined  himself 
exclusively  to  the  jurisdiction  of  the  recorder;  and  it  is  obvious  that  there  are 
other  matters  of  a  grave  character  involved  in  this  suit,  some  of  which  have 
been  noticed  by  counsel,  besides  that  which  involves  the  legality  of  the  ordi- 
naoce.  It  follows,  therefore,  that  there  are  other  points  which  this  court  are 
caHed  upon  to  decide,  over  which  it  has  no  jurisdiction,  in  order  to  reach  the 
matter  of  which  it  has  jurisdiction. 

This  case  presents  the  same  difficulties  as  that  of  The  Third  Municipality 
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Prnn        v.  Blane,  1  Annual  Rep.  385.    We  there  held,  that  the  63d  article  of  the  eon- 

First  Munici-  ^^i^tition  gave  this  court  jurisdiction  in  all  cases  where  the  constitutionality  or 

PALiTr.       legality  of  any  fine,  forfeiture,  or  penalty  imposed  by  a  municipal  corporation 

was  invoked ;  but  that  our  power  was  confined  to   an  examination    of  those 

questions,  and  that  tliis  clause  gave  us  no  jurisdiction  over  matters  to  which  it 

did  not  extend  by  virtue  of  the  said  63d  article. 

The  legality  of  municipal  ordinances  can 'be  brought  before  this  court  by 
direct  appeal,  and  the  court  having  no  jurisdiction  over  the  amount  in  dispute 
between  those  parties,  and  it  not  being  possible  to  examine  the  question  of  the 
legality  of  this  ordinance  without  exceeding  our  jurisdiction  in  passing  on  other 
matters  presented  in  this  case,  we  consider  that  no  appeal  lies  to  this  court  from 
the  judgment  against  the  defendants.  Appeal  dismissed. 


Gibson  v.  White  et  al. 

Where  a  plaintiff  claimf  a  foarth-interest  in  ailave,  and  certain  penoni  intervene  in  the  ac. 
tion  claiming  the  other  three- foorths,  Bhe  may  appeal  from  a  judgment  dismissing  the  actioa 
withoQt  making  the  interveners  parties  to  the  appeal.  They  might  choose  to  submit  to  the 
decree,  and  she  had  a  right  to  have  her  claim  considered. 

Where  a  plaintiff,  who  had  bonded  a  slave  seized  ander  a  sequestration,  was  ordered  to 
prodoce  him  at  the  trial  for  the  purpose  of  identifying  him,  but,  on  failing  to  produce  him, 
"  offered  to  admit  any  fact  which  the  defendant  will  state  that  he  coald  prove  by  the  pre- 
■enee  of  the  slave,  and  which  coald  not  be  proved  in  his  absence/'  the  defendant  cannot; 
under  such  ciroumstances,  be  injured  by  bringing  the  cause  to  a  hearing  on  the  merits. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Fraser,  for  the  appellant.  LocketU  Goold  and  Na\iLr6^  for  the  defendants. 
The  judgment  of  the  court  (/Ttng*,  J.  absent,)  was  pronounced  by 

Slidell,  J.  This  suit  was  originally  instituted  by  Frances  Gibson,  who 
claimed  in  her  own  right  to  be  sole  owner  of  a  slave  which  forms  the  subject  of 
the  present  controversy.  Afterwai*ds  Rebecca  and  Rachel  Cribson,  and  Frances 
Gibson,  as  tutrix  of  the  minor  James  Gibson,  intervened,  and  claimed  the  slave 
as  the  property  of  Rebecca,  Rachel,  James  and  Frances  Gibson,  From  a  judg- 
raent  dismissing  the  suit,  Frances  Gibson  alone  appealed.  Several  months  af- 
ter the  defendant  had  filed  a  brief  sustaining  the  correctness  of  the  judgment 
rendered  by  the  court  below,  and  urging  its  affirmance,  one  of  the  persona 
called  in  warranty  asked  the  dismissal  of  the  appeal  upon  the  ground  that  Re^ 
becca,  Rachel,  and  other  intervenors  had  not  joined  Frances  CHbson  in  the  ap- 
peal, and  had  not  been  made  parties  to  the  appeal. 

Upon  the  pleadings  we  consider  Frances  CHbson  as  asserting  title  to  an  un. 
divided  interest  of  one-fourth  in  the  slave;  and  if  she  chose  to  appeal  alone,  we 
do  not  think  she  was  bound  to  bring  her  co-claimants  before  us.  They  had  a 
right,  if  they  chose,  to  submit  to  the  decree ;  and  she  has  a  right  to  have  her 
claim  to  the  undivided  fourth  considered.  Our  decree  of  course  only  affects 
her  interest  in  the  controversy.  We  may  further  remark  that  it  is  doubtful* 
whether  the  motion  to  dismiss  was  made  in  time. 

The  only  point  which  remains  to  be  considered  is,  whether  the  judgment  of 
the  court  below  dismissing  the  suit  so  far  as  concerns  the  appellant  Frances 
Gibson^  ia  correct.    'The  plaintiffi  Frances  Gibsonj  had  bonded  the  slare  after 
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wqaestntbD ;  and  had  been  ordered,  on  motion  of  a  defendant,  to  produce  Gibson 
the  siave  in  court  at  the  trial  of  the  cause,  '*  for  the  purpose  of  identifying  him."  White. 
The  slave  was  not  produced;  and  upon  suggeation  by  the  plaintifl  that  there 
had  act  been  sufficient  time  to  produce  him,  the  cause  was  continued,  with  an 
order  to  plaintiff  to  produce  him  on  the  next  trial  day.  When  the  day  of  trial 
urrived,  the  slave  was  not  produced;  whereupon  the  plaintiff  '*  offered  to  admit 
uiy  thing  the  defendants  would  state  they  could  prove  by  the  presence  of  the 
slave,  which  could  not  be  proved  in  his  absence ;  which  offer  to  admit  being  re- 
jected by  defendant's  counsel,"  the  court  dismissed  the  suit. 

We  think  the  court  erred.  The  appellant,  under  the  circumstances,  is  pro- 
hibited by  the  139th  article  of  the  Code  of  Practice,  which  says :  *^  Courts  may 
likewise,  at  the  request  of  either  of  the  parties,  order  that  the  other  shall  bring 
ioto  court  the  object  in  dispute  of  which  he  i»  m  possession,  if  it  be  a  slave  or 
iDch  moveable  property  as  can  be  produced,  in  order  that  it  may  be  shown  by 
testimony  that  it  is  in  reality  the  object  claimed ;  and  if  the  party  refuse  to 
comply  with  the  order,  the  refusal  shall  be  considered  as  full  proof  of  the  identi- 
ty of  the  object."  It  is  also  to  be  observed,  that  the  pktintiff 's  offer  to  ad  mit  was 
very  comprehensive ;  and  we  have  been  unable  to  see  how  the  defendants  could 
have  been  injured  by  bringing  the  cause  to  a  hearing  on  the  merits,  under  such 
eircumstaneea. 

Any  consideration  of  the  legal  consequences  of  the  alleged  violation  of  the 
load  by  taking  the  slave  out  of  the  State,  seems  to  us  premature. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below  dismissing  the 
rait,  so  far  only  as  it  affects  Frances  CHbson  individually,  be  reversed,  and  that 
this  cause  be  remanded  for  further  proceedings  according  to  law;  the  defendant 
CkarUs  WkiUf  paying  the  costs  of  this  appeal. 


MiLLAtTPON  V.  New  Orleans   Insurance  Company. 

Where  sagar  and  molasses  cootained  in  a  sogar-hoiiue,  and  covered  by  an  ordinary  fire  policy* 
■re  destroyed  by  an  explosion  of  the  ateam  boilers  lued  in  manafactoring  sagaf,  the  dam- 
age  having  been  prodnced  by  the  explosion,  and  not  by  fire,  the  insurers  wiO  not  be  re- 
■pOBsible.  Per  Curiam:  The  chances  of  loss  from  explosion,  are  not  the  same  as  those 
from  fire. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Carter  and  Chymes,  for  the  appellant.  Benjamin  and  Micou,  for  the 
defeodants.    The  judgment  of  the  court  (King,  J.  abseut,)  was  pronounced  by 

£o8Tl8,  C.  J.  This  is  an  action  to  recorer  fron>  the  defendants  the  value  of 
t  qoaotity  of  sugar  and  molasses,  destroyed  in  the  sugar  house  of  the  plain- 
tiff, by  the  explosion  of  the  steam  boiler  which  was  used  in  the  manufacturing 
of  sngar,  the  loss  being  alleged  to  have  been  caused  by  fire.  The  sugar  and 
molaises  waa  covered  by  an  ordinary  fire  policy,  and  the  value  of  the  articles 
destroyed  is  proved  to  be  $6,500.  The  district  judge  being  of  opinion  that 
the  loss  was  not  within  the  poKcy,  gave  judgnsfent  for  the  defendaiHs,  and  the 
phiotiff  has  appealed. 

The  damage  done  by  the  accident  is  confined  exchisively  to  that  produced  by 
llie  explosion,  none  having  been  done  by  fire.     The  district  judge  was  of  opin^ 
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MiLLAUDoN  ioD  that  there  is  a  material  difference  between  the  risk  of  explosion  of  a  steam 
0rl£ak8  Insu-  boiler  and  that  of  fire,  and  that  this  difference  is  established  by  the  popular  and 
BANCfi  Co.  ordinary  meaning  attached  to  each ;  and,  if  in  a  policy  on  articles  in  a  manu- 
factory worked  by  steam  power  it  was  intended  to  cover  a  loss  by  explosion, 
when  there  was  no  conflagration,  an  additional  premium  would  be  asked  by  the 
insurers.  We  concur  in  this  opinion,  and  it  is  supported  by  the  obrious  fact  that 
the  chances  of  loss  by  explosion  are  not  the  same  as  those  from  fire,  the  former 
being  dependant  on  the  condition  of  the  machinery,  the  mode  in  which  it  oper- 
ates, and  the  care  and  attention  with  which  its  operation  is  overlooked. 

Steam  has  been  for  years  the  motive  power  in  manufactories  in  England  and 
parts  of  the  United  States,  and  accidents  by  explosion  have  often  occurred.  As 
has  been  observed  by  the  district  judge,  it  is  remarkable  that  no  case  has  beea 
found  in  which  a  recovery  has  been  had  on  a  fire  policy  for  a  loss  by  explosion. 
It  is  but  fair  to  infer  that  the  risks  are  considered  as  dififerent. 

The  counsel  for  the  plaintiff  has  referred  to  the  case  of  the  steamer  Lioness, 
reported  in  11  Peters,  213.  The  insurance  was  on  the  Lioness,  which  was 
destroyed  in  Red  river,  by  the  explosion  of  gunpowder,  with  which  she  was 
partly  loaded,  which  explosion  was  charged  to  have  been  occasioned  by  the 
carlessness  and  neglect  of  her  officers  and  crew,  in  carrying  a  lighted  candle  or 
lamp  in  the  hold.  The  steamer  was  insured  against  fire,  and  the 
court  was  opinion  that,  as  the  explosion,  as  stated  in  the  pleas,  was  caused  by 
fire,  the  latter  was  the  proximate  cause  of  the  loss.  We  do  not  think  that 
there  was  any  thing  decided  in  that  case  which  is  applicable  to  the  facts  of  this. 
So  far  as  relates  to  the  insurance,  we  are  unable  to  distinguish  a  loss  occasioned 
by  the  explosion  of  the  boiler,  from  that  caused  by  the  breaking  or  derange- 
ment of  any  other  pait  of  the  machinery. 

Jtidgment  affirmed* 


Taylor  etal.  v.  Burke  et  al. 

Decision  in  Hctoitt  v.  Waiermanj  3  An.  716,  affinned. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridgc,  J, 
T.  R.  Wolfe,  for  the  plain tiflfs.    Grymes,  Kendall  and  Howard^  for  the  ap- 
pellants.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 
Slid  ELL,  J.     I'his  case  involves  the  same  question  of  law  and  fact  as  that  of 
HewiU  et  al.  v.  Waterman  et  aL,  recently  decided,  3  An.  716.    The  vei'dict  of 
the  jury  is  fully  sustained  by  the  evidence. 

Judgment  affirmed. 


TiLLMAM,  Trustee,  &c.  r.  Drakb. 

The  only  eflect  of  a  deed  of  tnut  or  common  law  mortgage  in  the  coontrief  where  they  aro 
used,  is  to  eitablish  a  lien  npon  property.  A  deed  of  trast  haa  none  of  the  euential  reqai* 
sibcs  of  a  sale ;  it  conveys  no  property,  is  not  mado  in  consideration  of  a  price,  or  of  a 
merely  nomiual  price  only,  is  uotucccsaariiy  aceompaniud  by  a  change  of  possessiou,  and 
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11  intended  only  is  a  seciirity  for  the  payment  of  A  debt  Under  onr  lawi  it  cannot  be  held 
to  amfer  any  higher  right  than  that  of  a  mortgage. 
Where  slavefl  conveyed  to  a  tmstee  by  a  deed  of  trast  executed  in  ahother  State,  are  Bubse- 
qaently  brought  into  this  State,  the  deed  must  be  recorded  here  to  give  it  effect  as  a  mort- 
gage against  third  persons ;  and  where,  in  sach  a  case,  the  deed  has  not  been  recorded 
here,  and  the  grantor  sells  the  slaves  to  a  third  person  ignorant  of  the  deed,  the  lien  will  be 
lest;  nor  can  it  be  revived  against  the  property  in  the  hands  of  a  vendee  of  such  third 
penon,  though  he  purchased  with  knowledge  of  the  deed.  The  last  puAshaser  is  protect^ 
ed  by  the  good  faith  of  his  vendor. 

APPEAL  from  the  Parish  Court  of  New  Orleans,  Maurian,  J.    /.  W. 
Smith,  for  the  plaintiff.     Carter,  for  Cowand,  appellant.     The  judgment  of 
the  court  was  pronounced  by 

Kino,  J .  In  order  to  secure  the  estate  of  Samuel  Escue,  against  the  conse- 
qaences  of  his  suretyship  upon  an  administrator's  bond,  Leonard  C.  Temple 
executed  a  deed  of  trust,  in  the  State  of  Tennessee,  in  1838,  in  favor  of  the 
plaintiff,  to  operate  upon  several  slaves  who  were  then  in  the  State  of  Missis- 
sippi. The  deed  was  recorded  in  the  State  of  Mississippi,  where  the  slaved 
remained  in  the  possession  of  Temple  until  1840,  when  he  brought  them  to  thid 
city,  and  sold  two  of  them  U)  Cowand,  who,  in  March,  1843,  conveyed  one  of 
them,  to  wit,  the  slave  Hannah,  to  the  defendant*  This  slave,  and  her  child 
since  born,  are  claimed  by  the  plaintiff,  in  the  present  action.  A  judgment  wad 
rendered  in  his  favor  in  the  court  below,  and  the  defendant  has  appealed. 

It  is  shown  by  the  evidence  that  a  deed  of  trust,  by  the  laws  of  the  State  of 
Mississippi,  conveys  the  legal  title  to  the  trustee,  and  that  no  alienation  of  the 
property  by  any  other  person  than  the  trustee  would  convey  title  to  the  pur- 
chaser. Also,  that  a  deed  of  trust  is  a  mode  of  securing  debts  in  that  State« 
and  more  usually  resorted  to  than  a  mortgage,  as  it  confers  upon  the  trustee  the 
right  of  seUing  without  a  previous  decree  of  court.  The  testimony  in  relation 
to  the  character  and  operation  of  instruments  of  this  kind  is  substantially  the 
same  as  that  given  in  the  case  of  Hopkins  v.  Lacouture,  4  La.  p.  64.  In  that 
case  IE  was  said,  that  the  only  effect  of  either  a  deed  of  trust  or  a  common  law 
mortgage,  in  the  countries  where  they  are  used,  is  to  give  a  lien  upon  property. 
A  deed  of  trust  wants  the  essential  requisites  of  a  sale.  It  conveys  no  prop- 
erty, is  made  in  consideration  of  no  price,  or  at  most  of  a  price  merely  nomi- 
nal,  is  not  accompanied  necessarily  by  a  change  of  possession,  and  is  intended 
ooly  as  a  security  for  the  payment  of  a  debt.  Although  differing  in  form  from  a 
mortgage  it  is  designed  to  accomplish  the  same  end,  and  under  our  laws  can  be 
held  to  confer  no  higher  rights.  In  order  to  produce  effect  as  a  mortgage 
against  third  persons,  notice  is  indispensable.  The  deed  under  which  the 
plaintiff  claims  was  never  recorded  in  this  State.  To  supply  the  absence  of 
notice  by  registry,  the  plaintiff  had  endavored  to  establish,  by  parol,  a  knowl- 
edge of  the  encumbrance  by  both  the  defendant  and  her  vendor,  Cowand,  at  the 
dates  of  their  respective  purchases.  The  testimony  on  this  point  has  been 
carefully  considered.  It  is  unsatisfactory ;  and,  in  our  opinion,  does  not  es- 
tablish that  Cowand  was  informed  of  the  existence  of  the  lien  at  the  time  he 
purchased.  It  is  not  material  to  the  result  to  enquire  whether  the  defendant, 
Drake^  was  notified  of  the  encumbrance  prior  to  the  sale  of  the  slave  to  her. 
For,  conceding  that  she  was  notified,  her  title  would  be  unaffected  by  the 
knowledge.  The  lien  was  lost  by  the  sale  to  Cowand,  in  ignorance  of  the  right, 
and  could  not  revive  against  the  property  in  the  hands  of  his  vendee.  The  de- 
fendant is  protected  by  the  good  faith  of  her  vendor,  Cowand^  who  was  a  pur- 
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TiLLMAs      chaser  withoot  notice,  and  who,  being  caUed  io  wamntv,  is  the  real  defendant 
DBiUCg.       "^  ^^  <^*^'     Story*8  £q.  Jor.  §  1503,  381,  434. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  reversed, 

and  that  there  be  jadgment  for  the  defendant ;  the  plaintiff  paying  the  costs  of 

bothcomts. 


4      IS 
4»  ISfiS 


Castaing  V.  Stone  et  al. 

A  party  iotendiog  to  appeal,  in  a  case  in  which  the  teatimony  waa  not  taken  in  writin;^,  nrast 
reqoire  the  advene  party,  or  his  counsel,  to  draw  jointly  with  him  a  statement  of  the  facta 
pfDTod  in  the  ease;  and  it  is  only  after  the  refusal  of  the  adversary  to  join  in  making  the 
statement,  or  on  the  failure  of  the  parties  to  agree  as  to  the  manner  of  drawing  it  up,  that 
the  judge  can  be  called  on  for  a  statement,  and  this,  though  the  party  desiring  to  appeal 
was  not  present  at  the  trial,  either  in  person  or  by  counsel.    C.  P.  602,  603. 

APPEAL  from  the  Foarth  District  Court  of  New  Orleans,  Slrawhridge^  J. 
I>ttran/,  for  the  plaintiff.     J9ure/^  and  Gr^ner,  for  the  appellants.     The 
judgment  of  the  court  was  pronounced  bj 

Kino,  J.  In  this  case  a  judgment  by  default  was  taken,  which  was  made 
final  against  the  defendants  for  the  amount  claimed  in  the  plaintiff's  petition. 
A  part  of  the  testimony  adduced  before  the  district  judge  appears  not  to  have 
been  reduced  to-  writing.  After  the  rendition  of  the  final  judgment,  the  de- 
fendants, suggesting  an  intention  to  appeal,  took  a  rule  on  the  plaintiff  to  show 
cause  why  the  district  judge  shoahd  not  make  a  statement  of  the  facts  proved 
on  the  trial,  to  be  used  in  the  appellate  court.  The  role  was  dismissed,  on  the 
ground  that  the  defendants  had  not  previously  caHed  on  the  plaintiff.or  his  coun- 
sel, to  prepare  the  statement  jointly  with  him.  The  record  has  therefore  been 
brought  up  with  only  that  part  of  the  testimony  which  was  taken  in  writing  un- 
der commistions,  and  the  clerk  so  certifies  the  transcript.  On  this  certificate 
the  plaintiff  has  moved  to  dismiss  the  appeal. 

The  judge  did  not,  in  our  opinion,  err  in  dismissing  the  rule.  When  the 
depositions  of  witnesses  have  not  been  taken  in  writing  in  the  inferior  court, 
art.  602  of  the  Code  of  Practice  directs,  that  the  party  intending  to  appeal 
shall  require  the  adverse  party,  or  his  counsel,  to  draw  jointly  with  him  a 
statement  of  the  facts  proved  in  the  cause.  It  is  only  upon  the  refusal  of  his 
adversary  to  join  in  making  the  statement,  or  upon  the  fiiilure  of  the  parties  to 
agree  as  to  the  manner  of  drawing  it  up,  that  the  judge  can  be  caUed  on  for  a 
statement.    C.  P.  603. 

The  defendant  contends  that  this  rule  can  have  no  application  to  cases  in 
which  the  party  desiring  to  appeal  was  not  present  at  the  trial,  either  in  person 
or  by  counsel,  and  could  not  consequently  join  in  making  the  statement.  That 
R  call  upon  his  adversary,  under  such  circumstances,  would  have  been  a  vain 
and  empty  form,  in  this  view  we  can  not  concur.  It  is  not  to  be  presumed 
that  an  application  to  his  adversary  would  have  been  unsuccessful,  nor  that  a 
Btateraenc  made  by  his  counsel  wouM  have  been  unfaithful  or  unsatisfactory. 
An  attorney  is  the  sworn  officer  of  the  court,  and  his  statements  made  under 
such  circumstances  must  be  considered  as  having  been  made  under  the  obliga- 
tions of  his  professional  honor.    Every  presumption  would  be  in  fuvor  of  ils 
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trathfQlDeBs  and  accuracy,  as  far  as  his  recollection  of  the  facts  would  enable      Castaing 
him  to  render  it  so.    Although  the  party  desiring  to  appeail  may  not  have  been        Stoke. 
present  at  the  trial,  and  may  consequently  be  ignorant  of  the  testimony  of  the 
witnesses,  it  does  not  follow  that  he  wotfld  be  dissatisfied  with  the  statement 
furnished  by  his  adversary.     That  statement  might  disclose  all  the  facts  upon 
which  he  wishes  to  rely  on  the  appeal. 

But,  in  addition  to  these  considerations,  the  judge  himself  may  well  desire 
the  previous  statement  of  counsel  before  undertaking  to  prepare  one.  The 
attorney  whose  attention  has  been  specially  directed  to  the  testimony  in  the 
preparation  of  the  cause,  who  was  present  at  the  trial,  and  examined  the  wit. 
nesses,  is  generally  better  prepared  to  present  an  accurate  statement  of  the 
facts  proved  than  the  judge,  who  may  have  heard  the  testimony  for  the  first 
lime  on  the  trial,  and  must  rely  upon  his  memory,  and  upon  imperfect  notes,  to 
retain  the  facts  of  that,  and  .probably  of  a  number  of  other  causes  heard  on  the 
same  day.  Althoi|gh  the  statement  of  the  adverse  counsel  may  not  be  strictly 
correct,  and  may  be  rejected  by  the  party  requiring  it,  the  judge  would,  in  most 
instances,  derive  important  aid  from  it  in  preparing  his  own  statement,  when 
that  duty  devolved  upon  him.  We  think  that  both  the  judge  and  the  appellee 
have  the  right  to  insist  on  the  strict  observance  of  the  rule  prescribed  by  the 
Code  of  Practice. 

In  consequence  of  the  neglect  of  the  appellant  to  comply  with  this  rule,  an 
imperfect  record  has  been  brought  up,  containing  only  a  part  of  the  evidence 
adduced  on  the  trial.  The  record  contains  no  bill  of  exceptions,  and  the  as. 
stgnment  of  errors  was  fried  after  the  expiration  of  the  delay  allowed  by  Iaw« 
The  motion  to  dismiss  must  consequently  prevail. 

t  Appeal  dismissed- 


Walker  v.  Cassaway. 

Where  liie  master  of  a  steamer,  by  feJse  representations,  induces  an  agent  of  a -third  person 
to  ship  merchandize  on  his  boat  at  a  certain  freight,  and  the  bill  of  lading  states  that  the 
merchaudixe  is  taken  "  with  the  privilege  of  re  shipping,"  and  the  freight  is  re-shipped  on 
another  boat  and  brooght  to  the  port  of  destination,  the  owner  of  the  merchandize  cannot 
require  its  delivery  before  paying  the  freight  dae  to  the  boat  on  which  it  was  so  re-shipped, 
the  contract  by  the  master  of  the  second  boat  having  been  made  in  good  faith,  at  a  reason- 
able rate,  with  a  party  who  held  a  possession  apparently  fair,  ander  a  bill  of  lading  aathor- 
mag  a  re-shipment.  The  bad  faith  of  the  master  cf  the  first  boat  should  not  deprive  the 
owners  of  the  second  boat  of  the  remaneration  dae  for  their  laboar. 

Whore  an  agent  with  whom  merchandize  had  been  deposited,  disobeys  the  private  instnac* 
tioos  of  his  principal,  t»y  lAiipping  it  contrary  to  the  orders  of  the  latter,  a  third  person  who 
acted  in  good  faith  and  in  confidence  in  a  contract  made  as  to  the  merchandize,  and  possession 
transferred  by  the  agent,  will  not  be  permitted  to  sniFer.  Where  one  of  two  innocent  per- 
sona most  raifer,  be  oaght  to  do  so  who  has  placed  his  property  in  the  hands  of  a  careless  • 
agent,  rather  than  one  who  acts  in  good  faith  and  on  his  confidence  in  what  the  agent  has 
done. 

Where  a  bill  oi  lading  stipalates  for  the  privilege  of  re-shipment,  a  second  carrier  to  whom 
the  merchandize  is  transferred  will  have  a  lien  on  the  property  for  his  freight.  He  is  not 
the  mere  agent  of  the  first  carrier. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge,  J. 
Elttiorc  and  IV»   W^  King^  for  the  appellant,  contended  that  the  second 
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Walkek      carrier  was  the  mere  agent  of  the  first,  citing  19  Wend.  329, 634.    25  Wend. 
CassIwat.     ^^0.     C.  M.  Randall,  for  the  defendant.     The  judgment  of  the  court  wa« 
pronounced  by 

Slidell,  J.     The  evidence  in  this  case  shows  that  the  plaintiff  had  a  quan- 
tity of  oats  at  Brandenburg,  a  town  on  the  Ohio  below  Louisville.  They  were 
in  charge  of  Gallagher,  a  merchant  of  that  place,  who  was  authorized  to  ship 
the  oats  to  New  Orleans,  when  a  written  order  to  that  effect  from  Davenport, 
the  plaintiff's  agent  at  Louisville,  should  be  presented  to  him.    The  river  was 
low  at  the  time,  and  freights  were  unusually  high.     The  captain  of  the  steam- 
er Western  was  at  Louisville,  and  heard  of  a  sudden  rise  in  the  river  through 
travellers  who  had   come  down  the   river.     He  knew  this  would  reduce 
the  price  of  freights.     He  arrived  at  Brandenburg  before  the  inteUigence  of 
the  rise  in  the  river  had  been  received ;  and  induced  Gallagher  to  ship  the  oats 
on  his  vessel,  by  untruly  representing  that  the  plaintiff's  agent  at  Louisville  had 
verbally  authorized  him  to  get  the  oats  at  the  freight  of  fifty  cents  per  sack  to 
New  Orleans.    A  bill  of  lading  was  given  by  the  Western,  contracting  to  carry    ' 
and  deliver  the  oats  at  New  Orleans  to  the  plaintiff.     In  the  body  of  the  bill  of 
lading  was  inserted  the  clause,  **  with  the  privilege  of  re-shipping."     The 
Western  not  making  the  trip  to  New  Orleans,  but  proceeding  to  St.  Louis,  re- 
shipped  the  oats  at  the  mouth  of  the  Ohio,  on  board  the  steamer  New  World,  of 
which  the  defendant  was  master.     This  second  bill  of  lading  was  to  deliver  the 
oats  at  New  Orleans,  at  a  freight  of  twenty- two  cents  per  sack,  to  one  Fleming, 
then  the  clerk  of  the  Western,  and  who  came  to  New  Orleans  in  the  New 
World.     The  only  reason  for  this  arragement  was  that  the  captain  of  the  New 
World  was  unable  to  advance  the  Western's  share  of  the  freight. 

When  the  oats  arrived  at  New  Orleans,  the  plaintiff  demanded  them  of  the 
master  of  the  New  World,  who  refused  to  deliver  them  without  the  payment 
of  freight.  The  plaintiff  then  brought  the  present  action  to  recover  them. 
The  defendant  reconvened  and  demanded  the  amount  of  his  freight.  The 
judgment  of  the  lower  court  was  against  the  plaintiff,  and  in  favor  of  the  de- 
fendant for  $382  86,  the  amount  of  his  freight  at  twenty-two  cents  per  sack. 
The  plaintiff  appealed. 

As  the  contract  for  the  transportation  of  the  oats  from  Cairo  to  New  Orleans 
was  made  by  the  defendant  in  good  faith,  at  a  reasonable  rate,  within  the  limit 
of  the  total  freight  originally  stipulated,  and  with  a  party  who  held  a  posses- 
sion apparently  fair,  under  a  bill  of  lading  authorizing  a  re-shipment,  we  tliink 
the  defendant  should  not  be  deprived  of  a  remuneration  for  his  labor,  by  reason 
of  the  bad  faith  of  the  Western's  captain. 

Gallagher  had  been  entrusted  with  the  possession  of  the  oats  by  Walker. 
He  was  the  agent  to  ship  them  to  New  Orleans ;  and  although  he  disobeyed  in* 
structions,  a  third  person  who  has  acted  in  good  faith  upon  the  confidence  of  a 
contract  made  and  a  possession  transferred  by  him,  must  not  be  permitted  to 
sufler.  We  see  no  reason  for  distinguishing  this  case  in  principle  from  the 
case  where  a  factor  sells  goods  for  a  less  price  than  his  commission  directs,  la 
such  cases  the  factor  acts  without  authority,  yet  the  sale  nevertheless  binds  bis 
principal.  The  buyer  is  not  affected  by  the  private  order  or  c[irection  with 
which  he  is  unacquainted.  The  owner  must  take  care  whom  he  employs. 
Where  one  of  two  innocent  persons  is  to  suffer,  he  ought  to  suffer  who  has 
placed  his  property  in  the  hands  of  a  careless  agent,  rather  than  those  who  act 
in  good  faith  upon  the  confidence  of  what  the  agent  has  done.  If  the  public 
are  to  be  affected  by  undisclosed  breaches  of  duty  of  this  sort,  or  secret  equi- 
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ties  existing  againsC  a  party  holdiDg  a  possession  apparently  fair,  and  in  the      Walkxr 
uBoaJ  course  of  bosiness,  commerce  would  be  seriously  injured.  Ca8Sa\va7. 

It  may  be  conceded  for  the  purposes  of  our  present  inquiry,  that  the  West- 
ern's owner  would  be  entided  to  no  freight  at  all.  But  the  shipper  ga^e  up  the 
possession  under  a  contract  which  contemplated  the  employment  of  a  new 
carrier,  and  thus  the  captain  of  the  Western  was  clothed,  as  regards  third  per-  v 

BOOS,  with  authority,  to  do  what  he  has  done. 

It  is  said  that  the  second  carrier  was  the  mere  agent  of  the  first.  The  au- 
thorities relied  on  are  cases  where  the  owner  sought  to  make  the  first  carrier 
liable  for  goods  which,  uuder  his  contract,  he  undertook  to  deliver  at  a  certain 
point,  though  in  reality  only  performing  a  part  of  the  transportation  himself. 
See  19  Wendell,  329,  534.  25  Wendell.  660.  But  we  find  nothing  in  those 
cases  establishing  the  principles  that  in  case  of  a  contract,  made  as  this  was, 
with  privilege  of  re-shipment,  the  second  carrier  would  not  have  a  lien  for  his 
remoneratioD. 

It  DHist  be  observed  that  the  freight  from  Cairo  claimed  by  the  defendant  fell 
within  the  amount  stipulated  for  the  whole  route.  See  the  authorities  quoted 
in  RusseU  od  Factors,  p.  78.     8tory  on  Agency,  443,  388. 

The  plaintlif  complains  that  the  judgment  did  not  in  terms  give  him  a  judg- 
ment  for  the  oats.  The  judgment  may  be  properly  interpreted  with  refer- 
ence to  the  pleadings  and  proceedings  in  the  cause.  The  plaintiff  had  the  oats 
seqaestered,  and  his  prayer  was  that  they  be  delivered  to  him.  The  defend- 
ant in  his  aoBver  pleaded  that  he  had  a  privilege  upon  the  oats  for  his  freight 
at  twenty-two  cents  a  «eek,  and  that  the  plaintiff  was  bound  to  pay  him  the 
amount  before  he  could  recover  them.  Upon  the  filing  of  this  answer,  the 
plaintifi;  «*  on  suggesting  to  the  court  that  the  defendant  claims  but  $382  26,  as  a 
Uen  upon  the  oats  sequestered  in  this  caae,  and  upon  it  appearing  that  the  de- 
fendant has  not  applied  to  bond  the  same."  had  an  order  to  bond  the  oats,  upon 
giving  security  in  the  sum  of  $500.  In  obedience  to  this  order,  the  sheriff  de- 
livered the  oatB  to  the  plaintiff,  taking  from  him  a  bond  for  $500,  conditioned 
that  the  plaintiff  should  not  send  the  property  out  of  the  jurisdiction  of  the 
court,  aad  that  he  would  faithfully  present  the  same  in  case  he  should  be  de- 
creed to  restore  the  same  to  the  aheriff  or  defendant,  and  would  satisfy  such 
jadgment  as  should  be  rendered  in  the  suit. 

A  judgmenc  ought,  if  possible,  to  put  at  rest  the  issues  between  the  parties, 
and  ck>se  the  door  to  further  litigation.  Althoagh  the  judgment  might  have 
been  expressed  ia  more  formal  terms,  we  consider  it,  viewed  as  a  whole  and 
with  reference  to  the  pleadings  and  proceedings  in  the  cause,  as  substantially 
ckwing  the  contest  between  the  prrties ;  leaving  the  plaintiff  in  possession  of 
the  oats,  bat  decreeing  him  to  pay  the  defendant  his  freight,  for  which  pay- 
ment the  bond  stands  as  security.  Upon  making  that  payment  the  rights  of 
the  defendant  will  be  satisfied^  and  the  plaintiff  exposed  to  no  further  responsi- 
bility or  litigation.  Judgment  affirmed. 


O'Reilly  v.  Oakby. 


uo 


LO   780l 


BeeiiiMi  in  CyReiRy  v.  MeLeod,  9  An.  146,  affirmed. 

One  who  laes  the  owners  of  a  tract  of  land  for  compensation  for  work  dono  on  a  leveo,  which 
K»'es  to  have  been  of  no  nse  whatever  to  the  proprietor,  mnsteitablijifa  that  the  work  was 
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Oaket. 


O'REit.LY  done  by  virttie  of  and  in  accordance  with  the  law,  and  tbe  regrdations  of  the  police  jary. 

The  word  Icvie  has  a  technical  meaaiag  fixed  by  tho  Btat.  of  7  February,  18S9,  and  one 
claiming  remuneration  for  -constracting  a  lev^e,  where  there  has  been  no  a^jadication  to 
him,  nor  acceptance  of  the  work  by  the  inspector,  and  it  is  shown  that  the  proprietor  has 
not  benefited  by  it,  most  show  that  the  work  was  a  lev^  within  the  meaning  of  that 
statute* 

APP£AL   from  the  Fifth  District  Court  of  N«w  Orleans,  Bucltanan^  J. 
Preston^  for  the  plaintiflf.     Clarke^  Micou  and  Van  Dalson^  for  the  appel- 
lant.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  claims  $1,685  for  work  done  and  materials  furnished 
in  making  a  levee,  a  road,  ditches  and  bridges,  on  a  tract  of  land  belonging  to 
the  defendant.  The  defence  is  a  general  denial.  The  District  Court  sustain- 
ed the  claim,  and  the  defendant  appealed. 

On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  a  paper  purporting 
to  be  an  account  of  day's  work  laid  out  upon  the  defendant's  lev6e.  He  also 
offered  in  evidence  various  written  depositions  to  show  the  value  of  the  work  done, 
and  of  the  materials  furnished  by  him;  to  the  admission  of  all  of  which  the  defend- 
ant objected,  becadse  the  plaintiff  had  declared  upon  an  adjudication  by  the  in- 
spector of  roads  and  levees,  and  could  not  give  evidence  of  the  value  of  the  work 
and  materials.  The  court  admitted  the  evidence,  and  the  defendant  took  a  bill 
of  exceptions.  The  allegations  of  the  petition  are  in  the  alternative,  and  the 
judge  did  not  err  in  admitting  the  evidence.  It  comes  properly  under,  the' 
allegation  that  the  work  was  required  by  the  police  regulations  and  indispen- 
aable  to  the  preservation  of  the  land  of  the  defendant. 

In  the  case  against  McLtod^  2  An.  147,  we  reaffirmed  the  doctrine  estab- 
lished in  the  case  of  Police  Jury  v.  Hampton,  5  Mart.  N.  S.  392.  We  held 
that  a  party  who  has  made  a  lev6e  on  another  man's  land  may  recover,  even 
without  a  contract,  if  his  work  was  necessary,  and  has  been  beneficial  to  the 
owner  of  the  land. 

We  adhere  to  these  decisions ;  but  this  case  presents  a  different  state  of 
facts.  Here  the  inspector  refused  to  accept  the  levee  made  by  the  plaintiff. 
As  soon  as  the  water  rose  after  its  comffletion,  it  passed  over  it;  it  broke  in 
many  places,  and  was  of  no  use  or  benefit  whatever  to  the  defendant.  Under 
these  circumstances,  before  the  plaintiff  can  recover,  he  must  make  good  the 
allegation  of  his  petition,  that  the  work  was  done  in  pursuance  and  by  virtue  of, 
and  in  accordance  with,  the  Jaw,  and  the  rules  and  regulations  of  the  police  ju- 
ry. It  is  proved  that  he  had  to  make  a  new  lev6e  on  all  the  front  of  the  land 
but  eight  arpents.  He  must  show  affirmatively  either  that  the  dimensions  and 
'  direction  of  the  levSe  he  made,  were  given  to  him  by  the  inspector,  or  that  he 
complied  in  making  it  with  the  act  of  1829  concerning  roads  and  levies.  He 
mu&t  make  the  same  proof  in  relation  to  the  roads,  ditches  and  bridges.  The 
record  contains  no  evidence  in  relation  to  these  facts ;  but,  on  the  contrary,  the 
inspector  declares  that  the  work  was  done  contrary  to  his  orders,  and  not  in 
conformity  with  law.  It  is  evident  that  if  the  requsitions  of  the  act  of  1829 
had  been  followed,  the  levee,  when  finished,  would  have  been  one  foot  higher 
than  the  highest  water  previously  known,  and  that  the  rise  which  destroyed  it 
could  not  have  gone  over  it,  it  having  been  only  a  few  inches  higher  than  the 
water  of  the  previous  years.  It  is  also  in  evidence  that  logs  were  left  in  the 
foundation  of  the  levee,  and  this  is  assigned  as  one  of  the  reasons  why  it  did 
not  stand. 
The  District  Court  considers  it  proved  that  the  defendant  promised  to  pay 
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the  plaintiff  his  bill  for  the  work,  if  he  would  make  soiae  dedactloD,  and  views  O'RstLLT 
this  as  a  recogaitioD  of  an  obligation  to  pay  somethuig*  The  evidence  of  this  OAKEr. 
fact  was  taken  under  eommissien,  and  is  not  satisfiictory  to  us.  The  witness 
Bays,  in  his  direet  examination^  that  he  heard  the  defendant  say  fin  't'hibodeaux- 
Tille,  that  he  would  settle  with  the  plaintiff  and"  pay  hint  for  making  the  levee,  if 
he  would  make  some  deduction^  On  the  eross-examination  he  states  that  he 
was  alone  with  the  defendant  when  that  deekratien  was  made  ;  that  the  plain-* 
tiff  was  not  there ;  that  no  account  was  exhibited,  and  that  he  did  not  know  the 
amoant  claimed  ;  he  assigns  no  motive  for  that  declaration  to  him,  but  repeats 
that  the  defendant  said  he  would  pay,  if  the  pfakitifF  made  a  liberal  deduction^ 
This  witness  has  no  knowledge  of  the  account  of  which  he  speaks,  and  his 
testimony  on  other  facts  satisfies  us  that  he  is  not  worthy  of  credits  The  plain-^ 
tiflf  bad  originally  claimed  in  this  suit  $5,000  damages,  alleged  to  have  been 
sustained  by  him^  in  consequence  of  the  breaking  of  the  plaintiff 's  levies.  On 
this  part  of  the  case,  which  has  since  been  abandoned,  the  same  witness  swore 
that  the  damages  sustained  by  the  plaintiff  exceeded  $5,000.  But  when  made 
to  state  those  damages  in  detail  he  said  that,  but  for  the  crevasse,  the  plaintiff 
woald  havd  nnade  2,000  barrels  of  corn,  worth  $1,500,  and  specified  other  dam- 
agAs  amounting  to  a  few  hundred  dollars  mere ;  tfave  reducing  the  loss  te  one- 
third  of  the  amount  originally  sworn  to.  But  this  is  not  all.  It  is  proved  that 
the  plaintiff  bad  but  a  small  quantity  of  cleared  Inndf  that  the  onlj  portion  he 
coltivated  was  his  garden,  and  that  he  could  not  have  made  a  crop  of  corn  that 
year,  because  he  had  no  enclosure  in  the  month  of  April,  when  his  kind  was 
overflowed. 

There  is  no  doubt  that  the  defendant  was  guilty  of  negligence  in  net  repair- 
wg  his  levees ;  this  omission  may  have  subjected  hin  to  damages ;  but  it  cannot 
dispense  the  plaintiff  from  making  out  a  clear  case  before  he  can  recover.  .  The 
word  lev6e  has  a  technical  meaning  fixed  by  the  act  of  1829,  and  the  party 
claiming  remuneration  for  constructing  a  lev6e,  where  there  is  no  adjudication, 
where  the  acceptance  of  the  inspector  is  not  produced,  and  where  it  is  ahown 
that  the  work  has  not  benefitted  the  owner  of  the  land,  must  show  that  this 
work  was  a  lev6e,  within  the  intent  and  meaning  of  that  act.  The  pbiintiff 
having  fiuled  to  do  so,  must  be  non-suited. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  against  the  plaintiff  as  in  eases  of  non-suit,  with  costs  in 
bothcoufts.' 


Henderson  et  al.  v.  Blanchard. 

WhereAetermof  payment  of  the  price  of  land  is  nncertain  and  dependent  npoa  the  will 
and  acta  of  the  Tendor,  the  debtor  is  not  in  default  until  notice  ia  given  him  of  the  czpira- 
tkn  of  the  term ;  and  interest  ex  mora  can  only  be  recovered  from  the  date  o^  snch  notice. 

APP£AIj  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Henderson^  one  of  the  plaintiffs,  pro  $e>     Cohcn^  on  the  same  side.    Z>tf- 
/o»r,  for  the  appellant.    The  judgment  of  the  court  was  pronounced  by 

Slideli*,  J.  This  suit  was  brought  in  June,  1847,  upon  the  defendant')^ 
written  promise  to  pay  the  sum  of  $400,  being  a  part  of  the  price  of  a  tract  of 
land  at  Pass  ChristiaU)  sold  by  HcirnCy  acting  as  the  agent  of  Edtcard  Living- 
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HKNDERioit     ston.    By  the  written  agreement  the  defendant  declared  that  he  had  paid  otily 

Blanchasd.    '^  portion  of  the  purchase  Inoney,  to  wit,  $200  ;  and  that  he  was  ready  and 

willing  to  pay  the  remainder,  to  wit,  $400,  **  as  soon  as  the  aaid  sale  will  be 

approved  by  said  Livingston^  and  the  title  to  said  property,  which  is  now  called 

in  question,  shall  be  found  good  and  valid." 

Livingston,  who  then  lived  in  New  York,  upon  being  informed  by  Hehme  of 
the  sale,  vrrote  a  letter  to  him  approviLg  it,  in  1836.  The  title  to  the  land  was 
affirmed  by  act  of  Congress  in  1842,  in  favor  of  the  grantee  PeUerinf  under 
whom  Livingston  held ;  and  a  patent  was  issued  in  1843  in  favor  of  the  heirs 
and  assigns  of  FelUrin, 

The  district  judge  gave  judgment  in  favor  of  the  plaintiffs,  wHh  interest  from 
1842.  From  this  judgment  the  defendant  has  appealed ;  and  the  only  particu- 
lar in  which  he  complains  of  the  judgment,  is  the  allowance  of  interest  from 
that  date.  He  contends  that  notice  should  have  been  given  that  the  conditions 
had  been  complied  with,  and  that  interest  could  only  run  from  the  day  of  such 
notice.  No  notice  appeartf  to  have  been  given  to  the  defendant  of  Livingston's 
ratification,  anterior  to  the  institution  of  this  suit. 

By  the  contract  the  defendant's  promise  was  conditional.  He  was  not  to  pay 
until  Livingston  approved  the  act  of  his  agent.  A  term  of  payment  was,  there- 
f3re,  given,  the  duration  of  which  was  uncertain,  and  was  dependent  upon  the 
will  and  act  of  the  vendor.  When  a  term  of  payment  is  given,  the  interest 
can  only  begin  to  run  from  the  end  of  that  time.  Civil  Code,  2532.  The  geoB" 
ral  rule  is  that,  upon  the  expiration  of  that  term  the  debtor  must  be  put  in 
mora,  lb.  1932.  But  this  general  rule  is  subject  to  exception.  **  When  the 
sum  is  due  for  property  yielding  a  revenue  (qui  prodnisent  des  fruits  ou  rev- 
enus)  interest  is  due  from  the  time  the  prlocipal  is  payable,  without  demand." 
lb.  1933,  2531.  Such  being  the  general  rule,  and  such  the  exception,  can 
the  present  case  be  considered  as  fairly  falling  within  the  exception  ? 

Exceptions,  as  they  derogate  from  the  general  law,  should  be  strictly  con- 
strued.  Where  the  term  is  certain,  the  debtor  is  guilty  of  neglect  if  he  does 
not  pay  at  the  expiration  of  the  term.  He  knows  the  term,  and  it  is  his  own 
fault  if  he  does  not  pay.  But  when  the  term  is  uncertain,  and  depends  upon 
the  will  and  act  of  the  creditor,  there  is  no  neglect  upon  the  debtor's  part  until 
notice  be  given  to  him. 

It  is,  therefore,  decreed, that  the  judgment  of  the  District  Court  be  so  amend' 
ed  as  that  the  interest  run  only  from  the  9th  June,  1847  [the  day  of  judicial 
demand] ;  and  that  so  amended  it  be  affirmed,  the  plaintiffs  paying  the  costs  of 
this  appeal. 


Mahchesseau  V.  Chaffee  ct  al« 

To  entitle  a  purchaser  of  a  boat  bad  of  coal  to  recover  damages  of  bis  vendor  for  a  breach  of 
contract,  whore  it  is  shown  that  the  latter  had  sabseqaently  sold  and  delivered  the  eoal  to 
a  third  person  for  immediate  use,  proof  of  tender  of  the  price  is  not  reqaired ;  such  a  ten* 
der  woald  have  been  a  vain  thing. 

In  actions  for  damages  for  breaches  of  contract,  the  market  valoe  at  the  time  of  the  breach, 
wliero  there  is  a  market  valne,  is  the  measure  of  damages;  the  party  being  entitled  to  re- 
cover advances  made  and  expenses  incurred  by  him  nndcr,  or  on  account  of,  the  contract, 
and,  in  certain  cases,  interest 
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Id  an  actioB  for  the  breacbof  a  contract  of  sale  for  a  cargo  of  coal»  sold  for  a  certain  price,  to  MabchssoAV 
be  deliyered  to  the  purchaser  at  a  certain  place,  at  the  expense  and  risk  of  the  vendor,  bat  ^■ 

resold  the  next  day  by  the  vendor  to  a  third  person  for  tlie  same  price,  which  was  shown 
to  have  been  the  market  price,  the  latter  agreeing  to  take  the  cai^go  at  tho  place  at  whidi 
it  was  lying  at  the  time  of  the  first  and  second  sales,  the  first  parchaser  can  only  recover  as 
damages  the  expense  of  transporting  the  coal  fh>m  the  place  at  which  it  was  sold  to  the 
place  at  which  it  was  to  have  been  delivered  to  him,  and  the  valoe  of  the  risk  incozred  in  ^ 

its  transiwrtation. 

APPEAL  from  the  Fifth  District  Conrt  of  New  Orleans,  Bueh*inan,  J- 
Buisson,  for  the  appellant.  Greinertind  Durcll,  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  action  of  damages  for  the  breach  of  a  contract  for  the 
sale  of  a  boat-load  of  coal,  n»easuring  about  two  thousand  barrels.  The  de- 
feDdants  filed  a  general  denial,and  averred  that  they  had  not  been  put  in  default. 
There  was  judgment  in  their  favor,  and  the  plaintiff  appealed. 

We  are  of  opinion  that  the  contract  alleged  in  the  petition  is  proved  by  com- 
petent evidence,  and  that,  after  the  defendants  had  sold  and  delivered  the  coal 
to  soother  person,  who  bought  it  for  immediate  use,  the  plaintiff  would  have 
done  a  vain  thing  in  tendering  the  price.     Garcia  v.  ChdmpoiKiert  8  La.  519.    . 

The  only  inquiry  which  this  ease  presents  is,  the  amount  of  damages  sus- 
taioed.  The  plaintiff  had  purchased  the  coal  at  fifly  cents  per  barrel ;  the  boat 
was  then  lying  some  distance  above  this  city,  and  was  to  be  landed  the  next 
day,  in  front  of  St.  Louis  street,  at  the  expense  and  risk  of  the  vendors.  On 
the  day  following  this  sale,  the  defendants  sold  at  the  same  price  to  Oxnard^ 
who  took  the  boat  where  it  was,  and  had  it  towed  down  to  the  wharf  of  his  re- 
fioery,  at  his  expense  and  risk.     This  was  the  day  of  the  breach  of  the  contract* 

Id  actions  of  damages  for  breach  of  contract,  we  have  adopted  the  rule  that 
the  market  value  at  the  time  of  the  breach,  when  there  is  a  market  value,  is 
the  measure  of  damages :  the  party  ciaimiog  damages  being  farther  entitled  to 
recover  the  advances  made  and  expense  incurred  by  him  under,  or  on  account 
of,  the  contract,  and  in  certain  cases  interest.     Porter  v.  Barrow,  3d  An.  140. 

In  this  case  the  coal  was  sold  for  the  price  the  plaintiff  had  agreed  to  give  the 
day  before,  and  we  are  satisfied  that  the  price  obtained  was  the  market  value. 
The  only  gain  made  by  the  defendants  in  the  second  sale  consisted  in  deliver- 
ing the  boat  where  it  lay,  instead  of  incurring  the  expense  and  risk  of  lauding 
it  opposite  St.  Louis  street.  For  the  amount  of  that  expense,  and  the  value  of 
that  risk,  the  plaintiff  would  be  entitled  to  a  judgment,  if  he  had  proved  them; 
bot,  as  he  has  failed  to  do  so,  he  can  only  recover  nominal  damages. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
the  pkuDtiff  recover  of  the  defendants  one  dollar  damages,  with  costs  in  both 
courts. 


4    25 
fll8    210j 


SCCCESSION   OP   McKlNNEY. 

The  widow,  who  is  tntrix  of  the  minor  heirs,  is  entitled  to  the  administration  of  the  aaccessioa 
of  her  husband,  in  preference  to  a  person  not  shown  to  have  been  a  creditor,  though  the 
application  of  the  former  was  not  made  until  more  than  ten  days  had  elapsed  from  the  ad- 
▼ertizement  of  the  first  application.  C  C.  1035,  1037.  AfU.  1111  of  the  Civil  Code,  and 
^  of  the  Code  of  Practice,  requiring  oppositions  to  applications  for  letters  of  administra^ 
tio&tobefilcd  within  ten  days  after  the  publication  of  notice,  relate  to  the  appointment 

4 


26  SUPRKME  COURT  OF  .LOUISIAiNA, 

SucciBSiON         of  CTiratorf  of  vacant  saecessioni ;  and  cannot  be  conaidered  as  eontroUing  tho  order  of 
^^  preference  eitabliahed  for  the  appointment  of  adminictratora. 

APPEAL  from  the  District  Court  of  Jeflfersoo,  Clarke,  J.     Marks,  for  the 
appellant.    Mott,  for  Erwin,     Micou,  for  the  administratrix.    The  judg- 
ment of  the  court  was  pronounced  by 

King,  J.  Mayer  applied,  on  the  29th  of  February,  1848,  for  the  adminis- 
tration of  the  succession  of  James  McKinney,  deceased,  averring  that  he  was  a 
er editor,  and  notice  of  his  application  was  published  in  a  newspaper,  on  the  4th 
ef  March  following.  Erwin  and  Ridgely  also  claimed  the  administration,  on 
the  ground  that  they  were  creditors  of  the  succession.  On  the  18th  of  March, 
more  than  ten  days  after  the  advertizement  of  Mayer's  application,  Mrs, 
McKinney,  the  widow  of  the  deceased,  and  tutrix  of  his  children,  filed  an  op- 
position, and  claimed  the  administration  for  herself,  asserting  her  soperior 
vight  as  widow  and  tutrix.  Her  claim^  was  sustained,'  and  Mayer  has  appealed. 
The  district  judge  did  nor,  in  our  opinion,  err.  Mayer  has  not  shown  that 
he  was  a  creditor,  and  rests  his  claim  exclusively  upon  the  priority  of  his  ap- 
plication, and  upon  the  neglect  of  Mrs,  Me  Kinney  to  present  her  oppesitioD 
within  the  delay  of  ten  daysv 

The  Cede  designates  the  persons  who  are  to  be  preferred  in  the  appoint- 
ment of  administrators  of  beneficiary  successions.  Preference  is  to  be  given 
to  the  beneficiary  heir,  if  he  be  present  and  of  age,  over  any  other  person.  If 
the  beneficiary  heirs  be  minors,  the  preference  is  to  be  given  to  their  tutors* 
Civil  Code,  arts.  10G5,  1037.  This  preference  may  be  claimed  as  long  as  the 
appointment  has  not  been  confirmed  on  an  earlier  applicant.  Articles  1111  of 
the  Civil  Code,  and  970  of  the.  Code  of  Practice,  relied  on  by  the  appellant, 
and  which  require  oppositions  to  applications  for  lettei*s  of  administration  to  be 
filed  within  ten  days  after  the  publication  of  notice,  are  found  in  the  chapters 
ef  those  Codes  which  relate  more  particularly  to  the  appointment  of  curators 
of  vacant  successions.  It  i&  true  that  those  articles  have  been  held  to  apply  to 
the  appointment  of  administrators,  so  far  as  to  require  the  publication  of  notice. 
But  they  cannot  be  considered  as  controling  the  order  of  preference  establish- 
ed in  appointing  administrators,  nor  as  limiting  absolutely  the  time  within 
which  the  preference  may  be  claimed.  In  the  case  of  Hook  v.  Richardson,  4 
La.  570,  it  was  held,  that  **  the  heirs  present  have  a  preference  in  the  admin- 
istration of  the  estate  over  any  other  person ;  and  if  a  curator  be  unadvisedly 
appointed,  his  powers  cease  when  they  present  themselves  and  demand  it.*' 
It  is  contended  by  the  appellee,  and  we  think  with  reason,  that  if  the  legal  pref- 
erence could  be  enforced  after  the  appointment  of  an  administrator,  a  fortiori 
must  it  be  recognized  before  such  an  appointment  has  been  made. 

Judgment  affirmed. 


4     Sdl 
46  1350| 


The  State  t*.  Summers. 

A  verdict  will  not  be  get  aside,  on  tbe  ground  that  the  jary,  while  deliberating,  conversed 
with  a  deputy  sheriff  who  sat  at  the  same  table  with  them  at  sapper,  where  they  were 
kept  together  daring  tbe  adjournment  of  the  court,  and  the  conversation  does  not  relate  to 
the  trial,  and  could  not  have  produced  any  effect  on  their  decision.  Where  jurors 
have  not  been  permitted  to  scparalt;,  their  verdict  will  not  be  let  Oflide  nnloss  the  ten 
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deocy  of  tbe  irregularity  complaloed  of  has  been  to  iaflaence  their  deliberations.    The         State 
mere  presence  of  an  officer  could  have  no  inflaence  on  them.  SuMMKrfs. 

A  jory,  kept  together  daring  tbe  adjoarnment  of  the  coart,  are  entitled  to  necessary  refresh- 
ments, if  famished  at  their  own  expense. 

Where,  at  tbe  instance  of  the  connsel  for  the  accused,  the  judge,  in  his  charge  to  the  jur>% 
states  his  opinion  as  to  the  credibility  of  a  witness,  and,  on  the  retam  of  the  jary  into  court 
fbrfurtherinstroctions,  repeats  what  he  originally  stated  respecting  the  witness,  tlie  ac- 
cused cannot  object  to  it. 

A  prisoner  is  entitled  to  the  assistance  of  his  counsel  in  exercising  liis  right  of  challenge. 
A  verdict  cannot  be  sustained  where  this  right  is  refused. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Elmore,  Attoreey  General,  for  the  State.  /.  M»  Wolfe  and  Holland^  for 
the  appellant.     The  judgnient  of  the  court  was  pronounced  by 

Kiiro,  J.  The  accused  was  convicted  of  robbery,  and  moved  for  a  new  trial 
CD  varioBs  grounds.     The  motion  was  overruled,  and  he  has  appealed. 

The  irregolarities  which  it  is  contended  vitiate  the  verdict  are :  1st.  That  the 
jury,  while  deliberating,  conversed  with  the  deputy  sheriff,  who  sat  at  the  same 
table  with  them  during  the  supper  hour. 

2d.  That  the  jnry^  during  tlieir  retirement,  conversed  with  Lugenhull, 
aoother  deputy. 

3d.  Wheo  the  jury  returned  into  court  for  further  instructions,  tJie  judge 
expressed  to  them  his  opinion  that  the  testimony  of  the  witness  FilzwUliams, 
was  worthy  of  credit. 

4th.  That  the  prisoner  was  denied  the  aid  of  his  counsel,  in  exercising  his 
right  of  peremptory  challenge.  ' 

I.  It  appears  that  the  jury  were  at  first  unable  to  agree,  and  tbe  hour  being 
late,  the  coart,  about  eight  o'clock  in  the  evening,  adjourned  over  to  the  follow- 
ing morning.  The  jury  were  committed  to  the  charge  of  a  deputy  sheriff, 
aad  were  proyided  with  refreshments  under  the  directions  of  the  sheriff.  The 
deputy  sat  at  the  table  with  them,  and  partook  of  the  meal,  but  held  no  conver- 
atjon  with  them.  The  only  conversation  which  he  is  shown  to  have  held  with 
uyof  the  jurors  at  any  time,  related  to  the  opening  of  a  door  in  order  to  es- 
tablish a  communication  with  an  adjoining  gallery.  When  jurors  have  not  been 
permitted  to  separate,  their  verdict  will  not  be  set  aside,  unless  the  tendency 
of  the  irregularity  complained  of  has  been  to  influence  their  deliberations. 
'Uliarton*8  C.  L.  644.  8  Rob.  590.  The  jury  were  entitled  to  necessary  re- 
freshments, if  furnished  at  their  own  expense ;  and  it  is  not  perceived  how 
tbeir  verdict  could  have  been  influenced  by  the  mere  presence  of  the  officer 
^oriog  their  meal. 

It  has  been  urged  in  argument,  as  a  further  irregularity,  that  the  jury  were 
faraiflhed  with  wine  at  supper.  This  was  not  one  of  the  grounds  presented 
for  a  new  trial  in  the  court  below,  and,  even  if  it  were  en  titled  to  weight  under 
the  k>ose  evidence  in  the  record,  could  not  be  considered  here. 

II.  The  second  ground  is  not  supported  by  the  evidence.  The  testimony  of 
Lugenbull  leaves  it  doubtful  whether  the  question  which  he  answered,  was 
Bsked  by  the  juror  while  the  latter  was  sitting  on  the  trial  of  this  case.  But, 
if  the  fact  had  been  established,  it  would  not  affect  the  result.  The  question 
and  answer  bad  no  relation  to  the  trial,  were  unimportant  in  themselves,  and 
could  not  have  inflaenced  the  verdict. 

III.  The  judge  was  requested  by  the  prisoner's  counsel,  while  delivering  his 
charge  to  the  jury,  testate  his  opinion  in  relation  to  the  credibility  of  the  wif- 
neii  Filzunlliams,  and  complied  with  the  request.    When  the  jury,  after  hav- 
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8tatk        iog  deliberated  for  some  time,  returned  into  court  for  further  instructionB,  the 
SuMMKBs.     J^^S®  repeated  what  he  had  originally  stated  respecting  the  testimony  of  this 
witness.    Of  this  the  accused  cannot  compktin. 

IV.  In  relation  to  the  last  ground,  it  has  not  been  shown  that  the  accused 
was  denied  the  assistance  of  his  counsel  in  exercising  his  right  of  challenge. 
On  the  contrary,  the  judge,  in  assigning  his  reasons  for  overruling  the  notice  for 
a  new  trial,  states  that  the  practice  of  his  court  accords  this  right  to  parties  ac- 
cused. We  may  add  that  the  prisoner  has  an  undoubted  right  to  this  aid,  and 
that  no  yerdict  could  be  susfained  in  a  case  where  it  was  refused. 
The  motion  for  a  new  trial  was^  in  our  opinion,  properly  oTerruIed. 

Judgment  affirmed. 


McDoNOGH  V.  Nugent. 


Decisiona  in  Flique  v.  Bellom^,  2  Ann.  293,  and  in  McD&nogk  ▼.  Derbigny,  2  Ann.  956, 
affirmod. 

APPEAL  from  the  Third   District  Court  of  New  Orleans,   Kennedy,  J. 
Orivot  and  Koselius,  for  the  appellant.     Warfield  and  Rand,  for  the  de- 
fendant.    The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  instituted  an  action  for  the  recovery  of  $800,  alleged 
to  be  due  by  the  defendant  for  the  rent  of  a  building,  and  caused  the  furniture 
in  the  leased  premises  to  be  provisionally  seized.  On  a  rule  taken  by  the  de- 
fendant, the  provisional  seizure  was  set  aside  by  the  district  judge,  and  from 
the  judgment  on  the  rule  the  plaintiff  has  appealed. 

There  is  no  evidence  in  the  record  of  the  value  of  the  furniture  seized,  and 
nothing  to  show  that  the  matter  in  contest  comes  within  the  jurisdiction  of  this 
court.  We  cannot,  on  the  present  appeal,  consider  the  principal  action,  and 
the  amount  which  it  involves.  Our  inquiries  must  be  confined  to  the  proceed- 
ings on  the  incidental  demand,  in  which  the  judgment  appealed  from  was 
rendered.  In  that  proceeding  it  was  incumbent  on  the  appellant  to  show  that 
the  amount  in  controversy  brought  it  within  the  jurisdiction  of  this  court. 
The  case  is  not  to  be  distinguished  in  principle  from  that  of  Plique  v.  BelUme, 
2  Ann.  293,    See  also  McDonogh  v.  Derbigny,  lb.  956. 

Appeal  dismissed. 


47    888 


Succession  of  Mann. 

Where,  after  judgment  on  an  opposition  to  an  execator's  acconnt,  the  aocoont  is  homolo- 
gated and  payment  ordered  lobe  made  accordingly,  the  opponent  cannot,  by  a  rale  taken 
on  the  executors  to  show  cause  why  he  should  not  pay  over  the  balance  ascertained  by  the 
judgment  to  be  duo  him,  and  why,  on  failure  to  produce  his  bank  book,  he  should  not  be 
condemned  to  pay  the  succession  interest  at  twenty  per  cent  a  year  on  each  of  the  sums 
belonging  to  the  succession  received  by  him  from  the  dates  ot  their  receipt,  recover  interest 
At  twenty  per  cent  for  any  period  anterior  to  the  date  of  the  jadgement  of  homologation  by 
which  be  is  conclnded. 


Mann. 
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latereit  cftnoot  be  sued  for  distinctly  from  the  principal.    It  makes  no  difference  that  the     Soccissiox 
interest  claimed  be  allowed  as  a  measare  of  damag^es,  as  in  case  of  interest  at  twenty  per         ^t^^_ 
cent  a  year  allowed  to  saocessions  where  the  execaton  fails  to  deposit  money  in  bank  as 
reqoired  by  law.    Interest  ex  mora  is,  in  all  cases,  the  measare  of  damages. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.    Hoff- 
man and  Halsey,  for  the  appellant.    Rosdius,  contr^.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  Black,  who  purchased  the  succession  of  Arthur  Mann  from 
the  only  heir,  presented  a  petition  to  the  District  Court,  praying  that  Martin, 
as  executor  of  the  last  will  of  Arthur  Mann,  might  be  cited,  and  ordered  to 
render  an  account  of  his  administration  of  the  succession.  The  petitioner  al- 
so prayed  for  general  relief.  In  conformity  with  the  order  of  the  court  made 
on  this  petition  Martin  filed  his  account,  to  which  Black  made,  at  different 
times,  three  several  oppositions,  praying  in  each  for  some  modifications  of  the 
account,  and  also  for  general  relief.  Upon  the  issue  thus  formed  a  judgment 
was  rendered  sustaining  some  of  the  oppositions,  dismissing  the  otbera,  homo- 
logating the  account  as  amended,  and  ordering  payment  to  be  made  accordingly. 
This  judgment  was  rendered  on  the  18th  July,  1848,  and  appears  to  have  been 
satisfactory  to  both  parties,  as  neither  has  appealed. 

On  the  6th  October,  1848,  Black  took  a  rule  on  Martin  to  produce  in  court 
the  bank-book,  if  any  he  had,  which  he  had  kept  as  executor,  with  any  of  the 
hanks  of  this  State,  at  New  Orleans,  allowing  interest  on  deposits,  and  to  show 
the  condition  of  his  account  as  executor  as  aforesaid ;  to  show  cause  why  he 
should  not  pay  over  to  Black,  the  balance  ascertained  by  the  judgment;  and 
why,  in  default  of  producing  a  bank-book,  he  should  not  be  condemned  to  pay 
to  the  succession  twenty  percent  per  annum  interest,  on  each  of  the  sums  be- 
loDgiog  to  the  succession,  which  he  has  received,  from  the  respective  dates  of 
the  receipts  of  said  sums,  under  the  act  of  1837. 

Martin  excepted  to  the  rule  that,  the  whole  matter  relative  to  his  responsibi- 
lity as  executor  had  been  finally  determined  and  settled  by  the  judgment  of  the 
court  oo  the  oppositions  filed  to  the  account  rendered  by  him ;  and  pleaded  said 
judgment  in  bar  of  Black^a  claim.  The  District  Court  sustained  the  exception 
for  aU  claims  of  Black  anterior  to  the  date  of  the  judgment ;  but  adjudged  the 
executor  to  pay  ten  per  cent  per  annum  on  the  balance  of  the  account  from 
that  date.     J5/acA:  has  appealed. 

One  of  the  first  questions  settled  in  the  jurisprudence  of  Louisiana  is,  that 
interest  caonot  be  sued  for  distinctly  from  the  principal.  Faurie  v.  Pilot,  2 
Mart  83.  It  is  urged  that  the  interest  in  this  case  is  not  given  as  interest,  but 
as  a  measure  of  damages.  We  do  not  apprehend  the  distinction.  Interest  ex 
mora  is  in  all  cases  a  measure  of  damages ;  the  rate  of  it,  in  particular  cases, 
cannot  afifect  the  principal. 

The  plaintiff  in  the  rule  should  have  claimed  the  interest  in  his  opposition  to 
the  account,  and  might  have  done  so  under  his  prayer  for  general  relief.  We 
are  of  opinion  that,  after  the  final  judgment  of  homologation,  the  claim  now 
node  by  him  can  only  be  sustained,  from  and  after  the  date  of  the  judgment. 
McMicken  v.  Millaudon,  2  La.  181.     Campbell  v.  Briggs,  3  Rob.  111. 

It  is  admitted  that  the  amount  of  the  judgment  is  not  deposited  in  bank,  and 
there  is  nothing  in  the  record  to  show  that  it  has  been  lawfully  withdrawn. 
Black  is,  therefore,  entitled  to  the  interest  he  claims,  from  the  date  of  the 
homologatioDy  and,  in  this  respect,  the  judgment  must  be  amended. 
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SUCCKS8I0N        It  is,  ibei^efore,  ordered,  that  the  judgment  in  this  case  be  amended,  so  as  to 
Mann.        aIIow  interest  at  the  rate  of  twenty  per  cent  per  annum,  instead  of  ten  per  ceat, 
on  the  sum  of  $1,639  17,  from  the  18th  July,  1848,  till  paid.     It  is  further  or- 
dered, that  the  judgment  as  amended  be  affirmed,  with  costs. 


4a    90 

.4»    881  DUCOURNAU   Ct   ol   V.    LeVISTONES. 
4*    30| 

'^   ^  DecisioD  in  Ducournau  v.  Levtsiones,  2  An.  S45,  affinned.                                              * 

j    .     -^1  Where  a  saspensive  appeal  has  been  dismissed  on  account  of  the  failare  to  file  the  record 

Cue  1  I  within  three  judicial  days  after  the  retam  day,  the  appeUant  cannot  afterwards  take  a  dev- 

*       ~  -I  olative  appeal fixiu  the  same  Judgment. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Buisson,  for  the  plaintiffs.  Collens,  for  the  appellant.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  The  Code  of  Practice  is  positive  that  if  the  appellant  does  not 
file  the  transcript  seasonably,  the  appeal  shall  be  considered  as  abandoned,  and 
the  appellant  shall  not  be  afterwards  allowed  to  renew  it.  C.  P.  594.  4 
La.  41. 

The  omission  is  attributed  by  the  appellant  to  the  fault  of  his  attorney.  We 
Btated,  on  a  former  occasion,  that  this  could  not  be  recognized  as  a  ground  of 
relief.  It  is  unnecessary  to  repeat  the  reasons  then  given.  See  same  case  3 
An.  p.  245.  Appeal  dismissed' 


De  Ben  v.  Gerard. 

The  pDwen  vested  in  police  jariea  and  other  political  corporations  mast  be  exercised  by  or- 
dinances general  in  their  operation. 

Thoagh  the  stat.of  28  Marcli,  1840,  creating  a  police  jary  for  that  part  of  the  parish  of  Orleans 
on  the  right  bank  of  the  river,  should  be  considered  as  vesting  the  police  jury  with  power 
to  regnlate  the  proportions,  directions  and  repairs  of  the  levees,  and  so  far  repealing  the 
Stat,  of  7  Febraaiy,  1829,  concerning  roads  and  levees,  the  last  act  remains  in  force  and 
must  govern  the  rights  of  the  reparian  proprietors  until  the  powers  confirmed  by  the  stat. 
of  1840  have  been  legally  exercised. 

The  object  of  sec.  16  of  the  stat.  of  28  March,  1840,  creating  a  police  jury  for  that  part  of  the 
parish  of  Orieans  on  the  right  bank  of  the  river,  was  merely  to  make  the  owners  of  back 
lota  contribute  with  the  front  proprietors  to  the  construetion  and  repairs  of  levees,  which 
afford  them  all  equal  protection.  It  provides  at  whose  expense  they  shall  be  made  and  re- 
paired, but  is  silent  as  to  the  manner  of  making  them,  and  as  to  the  place  whence  theneces* 
sary  materials  are  to  be  taken. 

The  property  of  the  banks  of  rivers  is  in  those  who  possess  the  adjacent  lands,  and  they  have 
aright  to  prevent  an  unlawful  use  of  them  by  the  agents  of  the  public 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J.  Ro- 
seliust  for  the  plaintiff.     Warfield  and  Rand,  for  the  appellant.     The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff,  who  is  owner  of  a  front  lot  in  the  unincorporated 
village  of  Tunisburg,  enjoined  the  syndic  of  the  police  jury  from  taking,  near 
the  waters  edge  in  front  of  his  levee,  the  earth  necessary  to  repair  the  lev6o 
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of  another  lot  io  the  same  village.    The  police  jory  intervened  as  defendants,       Db  Ben 
aferred  their  right  to  use  the  river  bank  io  front  of  the  plaiotiif  's  lot  for  any       Qbsard. 
purposes  of  pnblie  utility,  and  to  take  materials  there  to  erect  or  repah*  any 
lev6e  within  the  village.     They  aHeged  that  this  right  vras  vrorth  more  than 
S300  to  them.     The  District  Court  perpetuated  the  injunctiou,  and  the  de- 
fendants appealed. 

The  motioD  to  dismiss  the  appeal  oft  the  ground  of  want  of  jurisdiction  can- 
not be  sustained.  The  evidence  adduced  by  the  ttppellnnts  satisfies  us  of  their 
right  to  be  heard  in  this  courl.  ' 

On  the  merits,  we  are  of  opinion  that  there  is  no  error  in  the  judgments 
The  act  of  1829,  concerning  roads  and  }ev6es,  prescribes  the  muoner  in  which 
Iev6es  are  to  be  made  and  repaired,  and  designates  the  place  where  the  earth 
for  those  purposes  is  to  be  takeu.  It  is  alleged  that  the  act  of  1840,  creating  a 
police  jury  for  that  part  of  the  parish  of  Orleans  situated  ou  the  right  bank  of 
the  river,  and  defining  its  powers,  has  vested  the  police  jury  with  full  power 
and  authority  to  regulate  the  proportion,  direction  and  repairs  of  levees,  amd 
that  it  abrogates  the  act  of  1829.  We  are  not  prepared  to  say  that  this  is  a 
correct  interpretation  of  that  act ;  but,  if  it  should  be,  it  ie  not  shown  that  the 
police  jury  have  exercised  that  power  and  authority^  The  powers  vested  in 
political  corporations  must  be  exercised  by  ordinances  general  in  their  operation. 
First  Municipality  v.  Blineau,  3  An.  668.  Until  the  power  claimed  by  the  de- 
fendants has  been  legally  exercised,  the  general  law  of  1829,  concerning  roada 
and  lev6es,  remains  in  full  force. 

The  objeet  of  the  16th  section  of  the  act  of  1840,  was  merely  to  make  the 
owners  of  back  lots  contribute  with  the  front  proprietors  to  the  construction 
and  repairs  of  levies,  which  afford  them  all  equal  protection.  It  provides  at 
whose  expense  the  levies  shall  be  made  and  repaired,  but  is  silent  as  to  the 
manner  ef  making  them,  and  as  to  the  place  where  the  materials  required  for 
that  purpose  are  to  be  taken  r  The  property  of  the  nver  banks  is  in  those  who 
possess  the  adjacent  lands,  and  they  have  the  right  to  prevent  an  unlawful  use 
ef  them  by  the  agents  of  the  publiCr 

We  are  of  opinion  that  this  controversy,  as  it  is  presented  to  us,  is  to  be  de- 
termined by  the  provisions  of  the  act  of  1829,  and  that,  under  those  provisions, 
the  injunction  was  properly  granted. 

Judgment  affirmed* 


Thb  State  r.  Banton. 

SeetioD  3  of  the  stataCe  of  6  If  arch,  1819,  pnniBfaing  any  peiMo  **  who  shall  inveigloi  steal,  or 
cany  away  any  slave,  so  that  the  owner  of  such  slave  shall  bo  deprived  of  the  use  and  ben- 
efit of  soeh  slave",  creates  several  offences,  and  a  separate  indictment  for  any  one  of  them 
would  be  good;  bat  they  may  all  be  charged  conjunctively  in  one  oonnt.  Per  Curiam  : 
When  a  stmtate  enomerates  several  offences  connected  with  the  same  transaction,  or  the 
intent  necessary  to  oonstitate  such  offences,  disjunctively,  they  may  all  be  alleged  cumu- 
latively in  one  coont,  and  in  that  event  must  be  charged  with  the  faidiclment  coi^unctively* 

A  iiolUpro§eqrui  may  be  entered  upon  one  count  of  an  indictment,  and  a  judgment  be  claim- 
ed on  tiie  remaining  counts,  even  after  a  general  verdict 

APPEAL  from  the  First  District  Court  of  New  Orleans,  MeHenry,  J- 
.  Elmore,  Attorney  General,  ior  the  State.    R.  H.  Barker,  for  the  appel- 
ut.    The  judgment  of  the  court  was  pronounced  by 
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State  King,  J.    The  indictment  in  this  case  is  founded  on  the  3d  section  of  the  act 

Baxcton.  ^^  1819.  Acts  p.  63.  The  first  count  charges,  that  the  defendant  aided  a  slave 
in  running  away  from  his  master ;  the  second,  that,  he  **did  inveigle,  steal, 
and  carry  away  a  slave  named  Joe^  the  property  of  Phillip  Moore^  so  that  the 
owner  of  said  slave,  the  said  Phillip  Moore,  was  then  and  there  deprived  of  the 
use  and  benefit  of  his  said  slave"  6u.  The  jury  found  a  general  verdict  of 
guilty.  After  the  conviction,  the  Attorney  General  entered  a  nolU  prosequi  on 
the  first  count.  Sentence  was  pronounced  on  the  conviction  on  the  second 
count,  and  the  accused  has  appealed. 

It  is  urged :  1st.  That  the  indictment  is  defective,  because  several  distinct  sub- 
stantive oflfences  are  joined  in  the  same  count.  2d.  That  the  entry  of  a  ftoUc 
prosequi  on  the  first  count  after  conviction,  was  equivalent  to  an  abandonment  of 
the  entire  prosecution,  and  entitles  the  prisoner  to  his  discharge. 

The  statute  on  which  the  prosecution  is  founded  declares  several  offences. 
Among  the  number  are,  aiealing,  inveigling,  and  carrying  RV^ny  a  slave,  so  that 
the  owner  is  deprived  of  the  use  of  the  slave.  There  can  be  no  question  that, 
under  the  statute,  a  separate  indictment  for  any  one  of  those  offences  would  be 
good.     1  East.  C.  L.  402. 

The  general  rule  is,  as  stated  by  the  counsel  for  the  accused,  that  several  dis- 
tinct oflfences  cannot  be  included  in  one  count  of  an  indictment ;  it  is  sub- 
ject, however,  to  numerous  exceptions.  The  rule  appears  to  be  well  established 
in  relation  to  penal  statutes  that,  when  the  statute  enumerates  several  ofifences 
connected  with  the  same  transaction,  or  the  intent  necessary  to  constitute  such 
ofifences,  disjanctively,  they  may  all  be  alleged  cumulatively  in  one  count,  and  in 
that  event  must  be  charged  in  the  indictment  conjunctively.  Wharton,  Crim. 
Law,  p.  81,  98.     Starkie,  Criminal  Pleadings,  271. 

In  the  case  of  Kex  v.  Middlehurst,  1  Burr.  399,  the  words  of  the  statute  on 
which  the  proceedings  was  based,  were,  '*  assisting  in  removing  or  concealing.'* 
It  was  contended  that  two  distinct  ofifences  were  created,  and  this  appears  to 
have  been  conceded.  Lord  Mansfield  said  :  **  Upon  indictments  it  has  been  so 
determined  that  an  alternative  charge  is  not  good,  as  "  forged  or  caused  to  be 
forged",  though  one  only  need  be  proved  if  laid  conjunctively,  as  «*  forged  and 
caused  to  be  forged." 

In  the  case  of  The  Slate  v.  Price,  6  Halstead,  p.  203,  an  indictment  charging 
that  the  defendant  *^  did  burn  and  cause  to  be  burned'*  a  barn  &c.,  was  held  to 
be  good,  under  a  statute  declaring  it  criminal  *^  to  bum  or  cause  to  be  burired." 
Yet  two  distinct  ofiences  are  enumerated  in  the  act,  and  were  charged  in  the 
indictment.  So  an  indictment  was  held  good  which  alleged  that  the  defend- 
ant, *^set  up  and  kept  a  gaming  table,  and  induced  others  to  het  at  it;"  although 
under  the  statute  on  which  the  indictment  was  founded,  setting  up  a  gaming 
table  was  an  indictable  ofifence,  and  the  keeping  of  such  a  table  and  inducing 
any  person  to  bet  upon  it,  another."    Hinkle  v.  Comm.  4  Dana's  R.  518. 

Under  a  statute  against  **  shooting  with  intent  to  maim,  disfigure,  disable,  or 
kill,"  it  was  held  that  the  act  of  shooting  was  properly  charged  with  all  the  in- 
tents in  one  count.  Angel  v.  Comm,  2d  Va.  Cases,  231.  In  that  case  it  was 
said  that  "to  shoot  only  with  intent  to  ^^  disfigurej^^  \a  certainly  punishable  un- 
der this  statute;  so  with  intent  to  maim,  with  intent  to  disable,  and 
with  intent  to  kill;  and  if  an  unlawful  shooting  with  either  of  the 
intents  is  prohibited  by  the  statute,  it  necessarily  follows  that  an  unlawful 
shooting  with  all  of  these  intents  is  likewise  prohibited.  The  indictment  then 
which  charges  all  these  intents  must  be  sufiTicient  under  the  statute,  and  it  can- 
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Dot  be  demurred  to  oo  that  account.  The  aathorities  in  support  of  the  poti- 
tioD  are  nameroos.**  See  alao  2  Va.  Cases,  256.  Under  the  statute  decia- 
riog  it  criminal  to  **  falsely  make,  forge,  counterfeit  or  alter,"  the  indictment 
may  charge  all  the  offences  in  one  count — *'did  fiilsely  nuike,  forge  anc^  counter- 
feit."   2  Starkie,  Criminal  Pleadings,  489. 

Starkie,  in  his  Mrork  on  Criminal  Pleading,  p.  271,  says  that:  *' It  is  the  usual 
prectice  to  allege  offences  curoulatively,  both  at  common  law  and  under  the  de- 
•criptioD  contained  in  penal  statutes ;  as,  that  the  defendant  published  and  caus- 
ed to  be  published  a  certain  libel;"  that  he  ''forged  and  caused  to  be  forged*' 
&c. 

Under  the  authorities,  which  it  is  needless  further  to  multiply,  we  think  that 
the  charges  of  ''stealing,  inveigling,  and  carrying  away,"  were  properly  laid  in 

OD0  COQDt. 

The  second  point  presented  is  elaborately  examined  in  the  cases  of  the 
Comm,  V.  Tuck,  20  Pick.  364,  and  the  Comm.  v.  Briggs,  7  Pick.  p.  177,  and 
the  reasoning  and  authorities  upon  which  they  maintain  the  right  of  the  Attor- 
ney General  to  enter  a  nolle  prosequi  upon  one  count  of  an  indictment,  and  to 
claim  judgment  upon  the  remaining  coants,  after  a  general  verdict,  appear  to 
as  cooclnsif  e.  Judgment  affirmed. 


8tat£ 

V. 
BAKTOff. 


McDoNOGH  V.  Db  Gruys  et  al. 

It  ii  tbe  duty  of  a  coiirt  having  cognizance  of  a  lait  on  the  snbject  of  limits  to  eomply  with 
the  provif  ions  of  arts.  829,  837  of  the  Civil  Code.  No  jodgment  can  be  pronoanced,  until 
the  report  of  the  surveyor  appointed  to  inspect  the  premises,  and  ttie  plans  made  by  him  in 
execatioQ  of  the  order  of  sarvey,  have  been  broagbt  into  court. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  A4 
Hennen,  for  the  appellant.  L.  Janin,  for  the  defendants.  The  judgment 
of  the  court  was  pronounced  by 

R08T,  J.  This  purports  to  be  an  action  of  boundary.  The  plaintiflT  seta 
forth  his  title  to  a  tract  of  land  alleged  to  adjoin  lands  of  the  original  defendant, 
De  Gruys,  and  prays  that  the  boundaries  of  their  respective  possessions  may 
be  established.  The  defendant  answered  alleging  title  in  himself,  and  denying 
tbe  title  or  poaseeaion  of  the  plaintiff  to  any  land  adjoining  his  own.  After  issue 
Joined,  the  plaintiff  obtained  an  order  of  survey,  which  has  never  been  exe- 
coted.  De  Chruys  having  subsequently  died,  his  legal  representatives  Were 
made  parties  defendants;  they  filed  an  answer  denying  generally  the  allegations 
of  the  petition,  but  acknowledging  that  their  land  was  bounded  on  both  sides  by 
hods  of  the  plaintiff.  Their  prayer  was  that  the  suit  be  dismissed,  or  if  there 
•hould  be  judgment  in  favor  of  the  plaintiff,  that  he  be  adjudged  to  pay  them 
910,000,  the  alleged  value  of  their  improvements. 

The  parties  went  to  trial,  without  having  caused  their  boundaries  to  be  aacer- 
tuoed  and  nurked  by  a  sworn  surveyor,  and  the  court,  finding  itself  unable  to 
arrive  at  any  aatis&ctory  conclusion  in  relation  to  them,  dismissed  the  action. 
Tbe  court,  at  the  same  time,  decreed  the  defendants  to  be  the  owners  of  the 
land  described  in  their  answer.    The  plaintiff  appealed. 

When  limits  are  fixed  judicially,  it  must  be  done  by  a  sworn  surveyor  of  the 
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'  McDoNoGU  State.  O.  C.  829.  It  is  the  duty  of  the  judge  who  has  coguizance  of  suits 
Bi  Gauys.  ^°  ^^®  Bubjeet  of  limits,  to  appoint  surveyors  to  inspect  the  premises  in  ques- 
tion ;  the  court,  on  the  report,  ought  to  decide  according  to  the  titles  of  the 
parties  and  the  plans  which  shall  be  presented  to  the  court.  Art.  837  C.  C. 
These  dispositions  of  the  Code  have  not  been  complied  with.  It  was  the  duty 
of  the  judge  to  require  the  report  of  the  surveyor,  and  be  should  not  have 
passed  upon  the  case  until  the  plans  made  by  that  officer  in  execuUon  of  the 
order  of  survey,  were  brought  into  court. 

The  court  further  erred  in  passing  definitively  upon  the  title  of  the  defend- 
ants. This  was  not  asked  by  either  party,  and  the  uncertainty  which  prevented 
the  court  from  determining  the  boundaries  of  the  plaintiff's  land  must  also  ex- 
ist in  relation  to  thatof  the  defendants*  possessions.  This  case  must  be  remanded. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  conformity  with  the  opinion  of  tlie 
Gourt;  the  defendants  and  appellees  paying  the  costs  of  this  appeal. 


Mbdd  V.  Downing  ct  aL 

Money  deposited  with  a  sheriff;  aoder  art  3034  of  the  Civil  Code,  as  secarity  for  the  release- 
of  property  provisionally  seised;  mast  be  restored  to  the  depositor.on  the  dissolation  of  the 


APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  Iliestandi  for 
the  appellant;  No  counsel  appeared  for  the  defendants.  The  judgment 
of  the  court  was  pronounced'by 

EusTis,  C.  J.  Onthe  I2th  of  July,  1847,  the  plaintiff  deposited  with  the 
defendant  Dewees,  sheriff  of  the  parish  of  Jefferson,  $325,  as  security  for  the 
release  of  a  raft  of  timber,  which  the  sheriff  had  seized  in  the  suit  oi  Dawning 
T.  RusselU  which  sum  was  to  be  restored  to  him  on  his  giving  security  accord- 
ing to  law,  and  took  from  him  a  written  receipt  to  that  effect.  The  writ  of 
provisional  seizure  under  which  the  raft  had  been  taken  was,  on  motion,  set 
aside,  and  the  raft  released  from  seizure.  Medd,  the  plaintiff,  had  intervened 
in  the  suit  of  Downing  v.  Russell,  and  claimed  the  rait  as  his  property;  but, 
it  being  released,  there  was  nothing  on  which  his  intervention  in  that  suit  could 
rest,  and  it;  was  accordingly  dismissed.  Judgment  was  rendered  in  that  suit 
for  $250  and  costs,  in  favor  of  the  plaintiff  Downing, 

Mtdd  has  sued  to  recover  from  Dewees  the  amount  deposited  with  him  as  a 
security  for  the  value  of  the  raft.  The  district  judge  dismissed  the  plaintiff  *& 
petition  on  the  ground  that  he  had  failed  to  show  a  compliance  with  the  con- 
dition of  giving  security  as  stated  in  the  receipt,  and  the  plaintiff  has  appealed. 

The  amount  deposited  by  the  plaintiff  in  the  hands  of  the  sheriff  to  effect 
the  release  of  the  seizure  of  the  raft  must  be  considered  as  received  and  re- 
tained by  that  officer,  under  article  3034  of  the  Code,  which  authorizes  the  re- 
ceipt of  money  by  public  officers  on  deposit,  in  lieu  of  security,  in  cases  in 
which  security  is  required  to  be  given.  The  property  having  been  released 
from  seizure,  the  sheriff  can  no  more  keep  the  amount  deposited  than  he  could 
recover  in  an  action  against  the  plaintiff  had  the  latter  given  his  forthcoming 
bond  for  the  rai\,  instead  of  having  made  the  deposit. 
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The  defendant  Dewees  alleges  as  a  ground  of  defence,  that  he  has  seized  the 
moDey  under  a  fieri  facias  issued  in  the  suit  against  Russell ;  but  there  is  no 
erideoce  showing  that  the  money  was  RusseWs*  There  is  nothing  in  the  bill 
of  eiceptions  taken  to  the  exclusion  of  evidence  by  the  district  judge. 

It  is,  therefore,  adjudged  that  the  judgment  appealed  from  be  reversed,  and 
that  the  plaintiff  recover  from  the  defendnnt,  Dewees,  the  amount  of  the 
deposit  made  with  him  as  sheriff  of  the  parish  of  JeOerson,  to  wit,  the  sum  of 
§325,  with  interest  from  the  judicial  demand,  and  costs  in  both  courts. 
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BoTTS  V.  Cochrane. 

Tbe  liability  of  the  owners  of  any  ship,  vessel,  or  other  water  craft  to  the  owner  of  any  slave 
illegally  carried  from  one  part  of  the  State  to  anotber,nnder  tbe  stat.  of  26  March,  1835,  on- 
ly exists  where  the  master  of  the  vessel  would  be  sabject  to  the  pains  and  penalties  of  the 
Stat  of  13  February,  1816. 

The  doty,  imposed  by  the  statt  of  13  Pebmary,  1816,  on  the  master  of  a  vessel  who  discovers 
a  fugitive  slave  on  board,  to  land  him  at  the  nearest  place,  is  substantially  obeyed  by  land- 
log  him  at  tbe  nearest  place  where  he  can  be  landed  with  reasonable  facility,  and  in  such 
a  mode  as  may  be  best  calcalated  to  ensure  his  safe  keeping.  It  wonid  be  unreasonable  to 
reqaire  a  captain  to  stop  in  the  nigbt,  and  to  go  on  shore  in  search  for  a  justice  or  other 
inhabitant,  when,  by  proceeding  on  his  voyage  till  daylight  he  could  reach  a  principal  town 
of  the  State,  where  he  might  provide  for  .the  safety  of  the  slave,  and  give  publicity  to  his 
ebpement. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Preston,  for  the  appellant.  Michel  and  Bums,  for  the  defendant.  The 
jiidgment  of  the  court  was  pronounced  by 

Slioell,  J.  A  slave  belonging  to  the  plaintiff  ran  away  from  him,  and  se- 
creted himself  on  board  of  the  defendant's  steamer,  then  about  leaving  the  city 
on  a  voyage  up  the  river.  The  boat  left  New  Orleans  in  the  afternoon,  and 
sometime  in  the  evening  the  slave  was  discovered  by  the  mate.  Early  the  next 
morning  the  boat  arrived  at  Baton  Rouge,  when  the  slave,  who  had  been  con- 
fiDed  during  the  whole  night,  was  placed  in  charge  of  the  wharf-master,  who 
bad  him  put  io  jail  there,  and  advertized  as  a  runaway.  AH  the  intermediate 
jails  were  passed  in  the  night  time.  The  plaintiff  recovered  his  slave  about  four 
mootbs  afterwards,  receiving  him  from  the  jailor  at  Baton  Rouge ;  and  brought 
this  action  to  recover  from  the  defendant  the  expenses  incurred  in  searching  for 
sod  regaining  possession  of  the  slave,  and  the  value  of  the  slave's  time  at  two 
dollars  per  day. 

This  claim  the  plaintiff  attempts  to  maintain  under  the  statutes  of  1816  and 
183o.  The  act  of  1816  imposed,  by  its  first  section,  the  penalty  of  imprison- 
meat  at  hard  labor  for  a  term  not  exceeding  seven  years  and  not  less  than  three, 
and  a  liability  for  all  damages  to  the  proprietor,  upon  masters  of  vessels  who 
should,  without  the  consent  of  the  owner,  carry  a  slave  out  of  the  &>tate,  or 
receive  him  on  board  with  that  intent,  or  conceal  him  for  the  purpose  of  ena- 
bling him  to  make  his  escape.  By  the  fifth  section  it  was  enacted  that,  if  a 
master  should  discover  a  slave  concealed  on  board  his  vessel,  it  should  be  his 
dttty,  if  still  in  the  river,  or  within  the  limits  of  the  State,  to  land  the  slave  at 
the  nearest  plBce— av  lieu  U  plus  prochainy  and  there  to  deliver  him  to  any 
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BoTTi  judge,  justice  of  the  peace,  sheriff,  jailor,  or,  in  defect  thereof,  to  any  inhabi- 
Cocf^ANE.  ^°^*  ^^^^  ^®  ^^y  ^®  sent  to  hia  master;  and  that  any  master  refasiog  or  neg- 
leetiog  to  perform  what  was  required  io  the  section  should  be  liable  to  the  same 
punishment,  end  the  damages  mentioned  in  the  first  section.  By  the  act  of 
1835,  the  liability  in  damages  was  extended  to  the  owner  of  the  vessel,  for  the 
acts  and  omissions  of  the  master  contemplated  in  the  act  of  1816. 

As  the  liability  of  the  owner  only  accrues  in  cases  where  the  master  would 
be  subjected  to  the  pains  and  penalties  of  the  act  of  1816,  we  will  examine  the 
effect  of  the  statute,  as  though  the  steamer^s  captain  were  under  prosecatioo, 
under  the  fifth  section  of  the  act  of  1816.  If  he  could  not  be  subjected  to  im- 
prisonment at  hard  labor  for  a  term  of  three  years,  the  vessePB  ow&er  cannot  be 
made  liable  in  this  suit. 

The  statute  is  highly  penal,  and  is  not  to  be  harshly  construed.  It  most  re- 
ceive a  reasonable  construction,  such  as  will  accord  with  the  iutention  of  the 
legislature.  That  intention  was  the  protection  of  the  slave  owner,  and  the  ac- 
complishment of  the  restoration  of  fugitives.  The  injunction  upon  the  master 
of  the  vessel  who  discovers  a  fugitive  slave  on  board  to  land  him  at  the  nearest 
place,  is,  we  think,  substantially  obeyed  by  landing  him  at  the  nearest  place 
where  it  can  be  done  with  reasonable  facility,  and  in  such  mode  as  may  be  best 
calculated  to  ensure  his  safe  custody.  It  seems  to  us  it  would  be  unreasonable 
to  require  the  captain  to  stop  in  the  night,  no  matter  where  it  might  be,  and  go 
on  shore  to  search  for  a  justice  or  an  inhabitant,  when,  by  proceeding  on  bis 
voyage  until  day-light,  he  would  reach  a  principal  town  of  the  6tate,  where  ho 
would  be  sure  to  find  the  means  of  providing  for  the  safe  keeping  of  the  slave, 
and  giving  publicity  to  his  elopement.  We  cannot  resist  the  conviction  that 
the  captain  acted  in  good  faith,  and,  in  the  exercise  of  a  sound  judgment,  under 
the  circumstances,  for  the  protection  of  the  owner.  No  jury,  we  conceive, 
would  find  a  verdict  upon  an  indictment  against  a  captain  upon  such  facts;  nor 
do  we  think  a  court  could  properly  instruct  them  that  it  would  be  their  duty  so 
to  find.  Judgment  affirmed* 
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Dawson, et  al.  v.  Holbert,  Tutrix,  et  al. 

A  donation  inter  vivos,  with  a  reservation  of  the  asafmct  to  the  donor,  being  in  violatioii  of  ft 
prohibitory  law  (C.  C.  1520)  is  noil,  and  cannot  be  protected  by  the  preecription  of  one 
year. 

The  prescription  of  one  year  established  by  art.  1989  of  the  Civil  Code,  does  not  apply  to 
an  action  to  have  a  iimalated  sale  decreed  to  be  sach. 

Whereatliird  person  purchases  property  at  a  sale  nnderezecation,  with  money  famished  in 
whole  or  in  part  by  the  insolvent  debtor,  ander  an  arrangement  with  the  latter  that  the 
property  shall  be  held  by  the  pnrdiaser  as  a  trastee  for  the  benefit  of  a  child  of  the  debtor, 
the  title  of  the  debtor  will  have  been  divested,  bat  in  fraad  of  his  creditors.  The  transao- 
tion  will  be  snbject  to  the  prescription  of  one  year,  established  by  art.  1969,  commencing, 
not  from  the  date  of  the  sheriff's  deed,  bat  from  the  time  when  the  complaining  creditor 
obtained  a  judgment  against  the  debtor. 

Thoogh  a  plaintiff  is  antborized,  under  art  7X9  C.  P.,  to  isene  execation  against  the  sarety 
on  a  twelve-months'  bond,  "in  the  same  manner  as  on  a  final  jodgment",  and  ia  thas  clotb- 
ed  with  one  of  tbe.righta  of  a  Judgment  oreditor  of  the  sorety,  be  is  not  really  saeb  within 
Che  ataning  of  art  1989. 
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APPEAL  from  the  Fourth  DiBtrict  Court  of  New  Orleans,  Strawhridge,  J.      Diwsow 
Homor,  for  the  appellants.     CoUenSy  for  the  defendants.     The  judgment     holbbrt. 
of  the  court  was  pronounced  by 

SuDELL,  J.  The  petitioners  allege  that  they  obtained  a  judgment  in  1840, 
sgaiost  Summers;  that  property  of  Summers  was  sold,  in  1841,  under  a  fieri 
facias ;  that  Summers  became  the  purchaser,  and  gave  James  Holbert  as  his 
surety  in  the  tweWe-months*  bond  ;  that,  in  November,  1841,  Holbert  made  a 
donation  inter  vivos  of  a  house  and  lot  to  his  minor  daughter  Julia,  reserving 
to  himself,  during  his  life  time,  the  usufruct  of  the  property ;  that  the  donation 
it  Duil  from  its  nature,  and  is  also  fraudulent  and  ineifectual  against  creditors  by 
reason  of  thlSnsolvency  of  Holbert  at  the  time;  that  afterwards  Holbert  con- 
sented to  a  sale  of  the  same  property  under  an  execution  against  him  at  the 
suit  of  another  creditor,  and  bought  it  in  by  the  ioterposition  oi  Daniel  Phillips. 
The  prayer  is  that,  the  donation  and  the  apparent  title  of  Phillips  be  declared 
Doll,  and  that  the  property  be  subjected  to  the  payment  of  the  plaintiflf's  judg- 
ment. The  tutrix  of  the  minor  and  Phillips  first  pleaded  the  general  issue, 
and  subsequently  the  prescription  of  one  year.  Upon  the  plea  of  prescription 
the  court  below  gave  judgment  in  favor  of  the  defendants;  and  the  plaintiflTs 
have  appealed. 

As  to  the  donation,  we  have  no  hesitation  in  considering  it  a  nullity.  Our 
Code  declares  that,  **  the  donor  is  permitted  to  dispose,  for  the  advantage  of  any 
other  person,  of  the  enjoyment  or  usufruct  of  the  immovable  property  given,  but 
cannot  reserve  it  for  himself.**  This  is  a  salutary  departure  from  the  N»pol6on 
Code,  by  which  a  donor  was  permitted  to  reserve  the  usufruct  to  himself.  The 
change  was  dictated  by  sound  considerations  of  public  policy.  In  the  language 
of  the  jurisconsults  who  prepared  the  amendments  to  our  Code  of  1808, 
(which  conformed  to  the  Napol6on  Code,  see  Code  of  1808,  p.  220,  art.  50. 
Nap.  Code  949),  **the  rerervation  of  the  usufruct  in  fuvdr  of  the  donor  would 
produce  the  disadvantage  of  concealing  from  the  eyes  of  the  public  the  change 
of  property  which  had  taken  place.  He  who  wishes  to  enjoy,  during  his  life, 
a  piece  of  property  which  he  destines  for  another,  can  give  it  by  last  will ;  and 
it  is  not  easy  to  perceive  the  use  of  a  donation  inter  vivos  with  reserve  of  usu- 
fruct.** See  amendments  to  Civil  ( !ode,  p.  203.  Tho  donation  was,  therefore, 
in  violation  of  a  prohibitory  law ;  and  such  a  nullity  was  certainly  not  covered 
by  the  prescription  of  one  year. 

Dismissing  therefore  entirely  the  act  of  donation,  we  proceed  to  examine  the 
question  of  prescription  with  reference  to  the  title  of  Phillips  under  the  sher- 
iiPs  deed,  which  was  made  to  him  in  1843,  under  execution  at  the  suit  of 
itfoA^r  against  Holbert. 

PhUlips  did  not  talie  possession  under  this  deed.  Holbert  remained  in  pos- 
Mieion  of  the  property  until  his  death,  which  occurred  in  1847;  and  his  wid- 
ow, the  tutrix  of  the  minor,  has  occupied  it  since.  Phillips^  whose  answers 
to  interrogatories  have  been  offered  by  the  plaintiffs,  says  that  Holbert  ceased  to 
hive  any  interest  in  the  property  after  the  sheriff's  sale;  that  it  was  sold  to 
hira  by  the  sheriff  upon  a  twelve- months*  bond,  and  that  he  paid  this  bond  at  Its 
ntttority;  that  a  portion  of  the  money,  with  which  he  paid,  he  received  from 
friends  of  the  minor,  and  a  portion  from  Holbert,  who  stated  at  the  time  of 
Ittoding  him  the  money  that  it  did  not  belong  to  him.  Phillips  further  declared 
that  he  had  made  the  purchase  at  the  request  of  the  friends  of  the  child,  in  order  to 
■tve  it  for  her,  and  not  in  any  manner  to  benefit  Holbert ;  and  that  he  held 
hiimelf  ready  at  any  moment  to  pass  a  title  to  the  child. 
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Dawson  There  are  three  views  ia  which  this  purchase  may  be  regarded.    First,  Ai 

HoLBxRT  *  mere  purchase  by  PkUiips,  as  the  friend  and  ngeni  oi  Holbert,  with  his  mon- 
ies and  for  his  benefit;  PhilUpe  taking  the  paper  title  in  his  own  name,  but 
leaving  the  possession  in  Holbert^  und  standing  ready  to  make  him  the  paper 
title  when  be  should  require  it.  In  other  words  as  a  mere  simulation.  Second, 
As  an  agreement  by  which  HMert  intended  that  the  property  should  inure  to 
tho  benefit  of  his  child,  through  Phillips  as  a  trustee  for  her,  he  furnishing  the 
money,  or  a  portion  of  the  money,  to  Phillips  to  pay  the  sheriff.  Third,  As  a 
purchase  by  Phillips  in  good  faith,  for  the  benefit  of  the  minor,  with  monioi 
furnished  not  by  Holhert^  but  by  the  friends  of  the  minor. 

Under  the  first  hypothesis  we  consider  Che  prescription  of  one'^ear  inappli- 
cable. The  form  of  the  conveyance  would  be  immateriaJ.  A  sale  effected  for 
such  a  purpose  through  the  ejierifi^  so  far  as  HMert  was  concerned,  would 
stand  on  the  same  footing  as  though  he  had  made  a  conventional  transfer  in  the 
ordinary  foi*mof  a  deed  of  sale.  The  case  therefore  would  be  one  of  simula- 
tion, and  under  the  principles  announced  in  Cammack  v.  Watson,  and  repeated 
in  Wright  v.  Chambliss,  Linderman  v.  Theobalds,  and  Hobgood  v.  Brown,  (1 
An.  132,  262;    2  An.  323,  913.)  article  1989  is  inapplicable. 

Under  the  second  hypothesis,  the  title  of  Holbert  would  have  been  really  di- 
vested but  in  fraud  of  his  creditors.  TfM  transaction  would  therefore  be  sub- 
ject to  the  prescription  of  one  y«ar,  dating  however,  not  from  the  date  of  the 
aheriff*s  deed,  but  from  the  time  ttie  complaining  creditor  obtained  a  judgment 
against  the  debtor.  To  ascertain  whether  in  the  case  supposed  prescription 
has  accrued,  we  must  determine  the  question  which  has  been  much  discussed 
by  counsel,  whether  the  plaintiffs  are  to  be  considered  as  the  judgment  credit- 
ors of  Holbert,  at  a  period  more  than  a  year  antecedent  to  the  institution  of  this 
suit.  We  have  stated  that  Holbert  became,  in  1B41,  the  surety  of  Summers  in 
a  twelve-months*  bond  given  to  the  plaintiffs.  The  defendants  contend  that 
when  this  bond  matured  the  plainUffs  occupied  the  attitude  of  judgment  credit- 
ois  of  Holbert,  because  they  had  a  right  under  the  719th  article  of  the  Code 
of  Practice,  to  issue  execution  against  Holbertthe  surety  **inthe  same  manner 
as  on  a  final  judgment.'*  But  though  the  holder  of  the  bond  is  thus  clothed 
with  one  of  thie  rights  of  a  judgment  creditor,  we  cannot  therefore  consider 
Lim  as  really  a  judgment  creditor.  When  the  Code  speaks,  in  article  1967,  of 
creditors  whose  -'debts  are  liquidated  by  a  judgment**,  and,  in  article  1989,  of  a 
creditor  who  **ha8  obtained  judgment  against  the  debtor,**  we  must  consider 
the  language  as  used  in  its  ordinary  sense.  We  therefore  conclude  that  the 
case  cannot  be  properly  determined  upon  the  plea  of  prescription;  and  this 
brings  us  to  the  consideration  of  the  third  proposition,  uamely,  whether 
Phillips  is  to  be  considered  a  purchaser  in  good  faith  for  the  benefit  of  the 
minor,  with  monies  furnished  not  by  Holbert,  but  by  the  friends  of  the  minor. 

If  we  could  bring  our  minds  to  a  conclusion  upon  this  point  in  favor  of  the  de- 
fendants, there  would  be  an  end  of  the  case.  But  upon  this  point  we  are  not 
satisfied,  and  have  determined  to  remand  the  case  for  further  investigation. 
Our  reasons  for  doing  so  will  be  briefly  stated.  In  the  first  place,  we  have  not 
the  benefit  of  the  opinion  of  the  district  judge.  It  is  possible  that  he  may  have 
entertained  doubts  as  to  the  bona  fides  of  the  transaction,  since  he  did  not  de- 
cide the  case  upon  that  ground,  but  upon  the  plea  of  prescription.  In  the  next 
place  the  retention  of  possession  by  Holbert  was  an  unfavorable  circumstance, 
which  raised  the  presumption  of  simulation.  C.  C.  2456.  It  threw  the  bur- 
den upon  the  defendants,  and  called  for  satisfactory  proof  of  the  vahdiry  of 
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the  sale,  and  that  the  parties  acted  in  good  faith.  Phillips  ncknowTedges  that  Dawson 
B  portion  of  the  raooey  to  pay  the  twelve-months'  bond,  executed  by  him  to  the  Holbert. 
sheriflf,  was  furnished  by  Holbert ;  and  if  HolherVs  declaration  at  the  time 
was  true,  that  it  was  not  his  money,  it  would  have  been  tarucb  more  satisfactory 
if  it  had  been  shown  from  whom  he  got  it.  So  also  the  silence  of  Phillips  a9 
to  the  names  of  the  friends  of  the  child  who  furnished  him  the  rest  of  tlie  mo- 
Dej,  is  suspicious.  Those  friends  might  have  been  named,  ami  then  they  could 
have  been  caHed  to  testify.  On  the  other  laamd,  it  Must  be  acknowledged  that 
Phillips  speaks  very  positively  as  to  the  absence  of  collusioo  with  Holbert. 

Under  all  the  circumstances  of  this  case,  which  invokes  the  whole  fdvfmie  of 
the  miner,  TI9  have  deemed  it  the  safest  course  to  remand  the  cause  for  a  new 
trial,  believing  that  the  good  faith  or  dishonesty  ef  the  transaction  can  be  mure 
clearly  ascertained  by  further  evidence. 

It  is  said  in  argument  by  the  defendants'  counsel  that  the  pfaintiffs  are  not 
entitJed  to  prosecvte  thiff  aetieti,  becafsse  they  hod  not  obtained  a  judgment 
against  Holherl  before  the  institution  of  the  suit,  and  did  not  make  his  success 
tiona  party.  The  defendant*  pleaded  no  exception  to  that  effect ;  but  went  ta 
trial  upon  the  merits  and  the  plea  of  prescription.  Moreover,  it  appears  by 
evidence  introduced  without  objection,  that  during  the  pendency  of  this  cause 
the  plaintiiTs  became  parties  to  the  probate  proceedings  in  HolherCa  succession, 
and  were  recognized  aff  creditors  ef  his  estate. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed, 
that  the  plea  of  prescription  be  dismissed,  and  that  this  cause  be  remanded  for 
a  new  trial,  and  for  further  proceedings  according  to  law ;  the  defendants  pay- 
ing the  costs  ef  this  appeal. 


Jacob  r.  Davis* 

A  verbal  ^ireemeiit  for  the  lale  of  land  or  slaves  ia  not  null.  The  defect  of  soch  a  contract 
relates  only  to  the  proof ;  and  if  one  of  the  parties  acknowledges  the  agreement,  or  per- 
miti  parol  evidence  of  it  to  be  given  without  opposition,  it  mast  be  carried  into  effect 

APPEAL  from  the  Second  District  Conn  of  New  Orleans,  Canon,  J, 
Chriffon^  for  the  appellant.  Moise  and  W.  M.  Randolph,  for  the  defend- 
ant.   The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  suit  is  instituted  te  rescind  the  sale  of  a  slave,  on  the  ground 
that  he  waa  adicted  to  running  away.  It  is  alleged  that  he  ran  away  within  two 
montha  after  the  sale  made  of  him  by  the  defendant ;  that  he  had  not  been  eight 
months  in  the  State  at  that  time;  and  that,  under  the  act  of  1834,  the  presump- 
tion is  that  he  had  that  vice  at  the  time  of  the  sale.  The  answer  is  a  general 
dental.  There  was  judgment  agaist  the  plaintiff,  as  in  case  of  non-suit,  and  he 
appealed. 

It  is  admitted  that  the  slave  was  taken  up  on  the  4th  September,  after  run- 
ning away,  and  having  been  absent  four  days.  He  must,  therefore,  have  ab- 
sented himself  on  the  last  day  of  August.  The  authentic  bill  of  sale  to  the 
plaintiff  bears  date  the  10th  of  July,  1647.  But  the  plaintiff  has  proved  by 
parol  evidence  that  the  contract  between  him  and  the  defendant  was  made  be- 
fore that  date,  to  wit,  on  the  S7th  June,  1847,  and  that  the  slave  was  then  de- 
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Davis. 


lirered,  and  came  oq  the  plantation  of  the  plaintiflT,  where  he  remained  nntiU 
he  ranaway. 

This  evidence  contradicts  the  notarial  act  of  sale,  bnt  as  it  was  adduced  by 
the  plaintiiT  himself,  he  must  take  the  consequences.  Our  predecessors  have 
repeatedly  decided  that  a  verbal  agreement  for  land  or  slaves,  even  under  the 
provisions  of  onr  Codes,  was  not  null  and  void.  That  the  defect  which  such 
a  contract  presented,  relates  solely  to  the  proof;  and,  if  one  of  the  parties 
acknowledges  the  agreement,  or  permits  parole  evidence  to  be  given  of  it  with- 
out opposition,  it  is  the  duty  of  courts  of  justice  to  carry  it  into  effect.  Broain 
V.  Frantum,  6  La.  46. 

We  consider  it  proved,  as  the  district  judge  did,  that  the  sale  and  delivery 
took  place  on  the  27th  of  June,  and  that  the  plaintiff  has  not  brought  himself 
within  the  provisions  of  the  act  of  1834. 

The  defendant  has  asked  that  the  judgment  be  amended  and  made  final  in 
his  favor.  This  application  was  not  made  in  time,  and  cannot,  tlierefore,  be 
granted.    Code  of  Practice,  690.  Judgment  affirmed^ 
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CoBDEVioLLE  et  al.  V.  Redon^ 

Where  a  lessee,  who  had  bound  bimaelf  not  toaab-Iet  any  part  of  the  premisei  for  more  than 
one  year,  inb-leii  a  purt  for  nine  months,  covenating  to  renew  the  lease  on  the  same  tenns 
frtim  year  to  year  for  the  residue  of  his  own  tenn,  the  sab-lease  is  a  violation  of  the  prohi- 
bition, and  will  aathorize  the  lessor  to  demand  the  recissuin  of  the  lease.  C .  C.  fiSSt, 
2700. 

The  prohibition  to  sab-let  is  always  construed  strictly  against  the  lessee.  Such  a  prohibition 
is  not  personal  to  the  original  lessor;  bat«  in  the  absence  of  any  stipulation  to  the  contrary, 
the  whole  contract  may  be  assigned  by  the  lessor  to  a  third  person. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge^  J. 
Bodin^  for  the  plaintiffs.  R.  H.  Barker,  for  the  appellant.  The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  The  defendant,  by  his  contract  of  lease,  bound  himself  not  to 
sub-lease  any  part  of  the  premises  for  more  than  one  year,  without  the  consent 
of  the  lessor.  He  made  a  lease  to  Broum  Hf  Brooks  of  a  portion  of  the  premises 
for  nine  months,  (taking  monthly  notes  for  the  rent,)  with  a  covenant  to  renew 
the  lease  on  the  same  terms  and  conditions  from  year  to  year  for  the  residue  of 
his  own  term,  which  then  bad  about  three  years  to  run.  It  does  not  appear 
that  this  sub«lease  had  been  rescinded  before  the  institution  of  this  suit,  ^y 
art.  2696  of  our  Code,  the  landlord  may,  by  the  terms  of  the  lease,  forbid  the 
lessee  to  under-lease.  **  The  interdiction,"  says  the  Code,  **may  be  for  the 
whole,  or  for  a  part ;  and  this  clause  is  always  strictly  construed— <«£(«  clause 
est  toujours  de  rigueur.^*  The  language  is  taken  literally  from  the  Napoleon 
Code  V  and  the  interpretation  which  it  appears  to  l.ave  uniformly  received  in 
France,  so  far  as  our  researches  have  extended,  is  that  the  prohibition  must  be 
construed  strictly  against  the  lessee.  See  Troplong,  Contrat  de  Louage,  §  138r 
Duranton,  vol.  7,  §  84.    Rogron,  1717. 

Although  the  lease  to  Brown  4*  Brooks  was  not,  in  direct  terms,  a  lease  for 
more  than  one  year,  it  was  so  substantially.  So  far  as  Redon  was  concerned  he 
certainly  placed  that  portion  of  the  premises  out  of  bis  control  for  more  than 
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ooe  jear;  aor  is  there  any  expresfliOD  Id  the  lease  iDdicatiog  that  the  renewal  Cobx>syxollb 
WRflto  be  at  the  discretioa  or  optioa  of  the  lessees.     The  fair  iDterpretatioD  of       Redon. 
the  lease  would  seem  to  make  the  roDewul  obligatory  oa  both  parties,  although 
new  acta  would  be  uecessary  to  be  done  under  the  covenant,  such  as  giving  notes 
for  the  rent  of  the  new  terms. 

The  sob-lease  was  in  violation  of  the  prohibitory  clause,  and  this  violation 
gave  the  plaintiff  a  right  to  demand  a  resolution  of  the  lease.  Such  is  the  right 
reciprocally  given  to  landlord  and  tenant,  if  either  violate  the  contract.  Civil 
Code,  3700.  If  there  be  any  hardship  it  is  of  the  party's  own  making.  Hav- 
ing assented  to  the  prohibition,  he  has  made  the  crontracUhe  law  between  him- 
self and  his  fessor,  and  we  are  not  permitted  to  enquire  into  the  motive  of  ther 
prohibition,  nor  whether  its  breach  will  injure  the  plaintiffs. 

The  lease  was  made  by  the  City  Bank  to  Redon,  and  the  plaintiffs  subse- 
qaently  bought  the  property  from  the  lessors.'  By  so  doing  they  sacceeded  to 
the  rights  of  the  bank  under  the  contract.  We  do  not  cotisider  the  resei-va- 
tion  as  to  consent  personal  to  the  bank.  In  the  absence  of  a  stipulation  to  the 
contrary,  the  entire  contract  was  assignable  by  the  lessM-. 

Judgment  affirmed^ 


Arnoult  v.  Deschapelle^. 

Id  aa  actioo  against  the  master  to  recover  the  valae  of  a  slave  beloDging  to  plaiatiff 
killed  by  a  slave  of  defendant,  proof  that  the  slave  had  been  convicted  of  the  killing  and 
bad  been  sentenced  to  imprisonment  at  hard  labor  for  life,  and  that  a  certain  sam  had  been 
paid  ibr  him  by  the  State  to  defendant,  will  not  relieve  the  defendant  from  liability  for  his 
offence.  Tb«  slave  having  ceased  to  belong  to  defendant,  he  cannot  make  an  abandonment 
of  him;  bat  as  the  slave  is  represented  by  the  sam  received  from  the  State,  he  may  ezone^ 
rate  himself  by  paying  over  that  amoant. 

Decision  in  Hanson  v.  Meuillon,  2  An.  798,  affirmed. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  Roselius,  for 
the  plaintiff.  Burthe,  for  the  appellant.  The  judgment  of  the  court  was 
pronounced  by 

RosT,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff  in  an 
action  instituted  to  recover  the  value  of  the  slave  Henry,  formerly  belonging  to 
the  plaintiff,  and  alleged  to  have  been  killed  by  the  slave  Lewis,  belonging  to  the 
defendant^ 

Our  attention  has  first  been  drawn  to  a  bill  of  exceptions  taken  to  the  opinion 
of  the  district  judge,  admitting  in  evidence  the  record  of  the  conviction  of 
Lew  to  prove  rem  if  sam.  But  as  this  evidence  is  not  copied  in  the  transcript, 
aod  the  plaintiff's  counsel  do  not  rely  upon  it,  it  is  unnecessary  to  pass  upon  ita 
admissibility. 

It  is  proved  that  the  defendant  asked  his  slave  Lewis,  after  Henry  had  re- 
ceived the  wounds  of  which  he  died,  **  Why  did  you  stab  that  boyV*  and  that 
Leieis  answered  :  "  Because  I  found  him  in  my  cabin,  with  my  toife.** 

The  district  judge  was  of  opinion  that  the  question  put  by  the  defendant 
presupposes  the  knowledge  in  him  that  the  act  had  been  committed  by  Lewis, 
and  gave  judgment  against  him,  without  taking  into  consideration  the  answer 
of  Litcis,  or  his  declarations  and  those  of  Henry,  found  in  the  record.    Al-' 
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Arnoult      though  the  evidenee  is  not  of  the  most  satisfactory  character,  yet  as  it  prodaced 
Dbscbapkllxs.  coDvictioD  on  the  niiod  of  the  district  judge,  and  as  that  conviction  is  not  mani- 
festly erroneous,  we  do  not  feel  at  liberty  to  reverse  his  opinion. 

The  death  of  the  slave  Henry  and  his  value,  and  the  ownership  by  the  de- 
fendant ef  the  slavejlr£«r2>,  are  admitted.  But  the  defendant  contends  that  he 
is  not  liable  in  damages,  and  is  dispensed  from  making  the  abandonment  au- 
thorized by  art.  181  of  the  Civil  Code,  because  the  slave  Lewis  has  been  con- 
victed of  the  crime  alleged,  on  his  own  declarations  and  those  of  Henry,  and 
sentenced  to  hard-labor  for  life,  in  consequence  of  which  he  has  ceased  to  be- 
long to  the  defendant,  who  has  received  from  the  State  $309  for  him. 

The  question,  whether  under  art.  181  of  the  Civil  Code,  a  party  situated  as 
•  the  defendant  is,  can  liberate  himself  from  the  payment  of  greater  damages  by 
abandoning  the  slave  who  caused  them,  while  he  is  undergoing  the  legal  poo- 
ishment  of  the  offence,  came  before  us  in  the  case  of  Hynson  v.  Meuillont  2 
An.  798,  and  was  decided  affirmatively.  We  held  in  that  case,  that  a  slave 
confined  at  hard-labor  for  a  term  of  yeavs-  might  be  abandoned.  In  this  case, 
the  slave  convicted  has  ceased  to  belong  to  the  defendant,  and  he  cannot  make 
an  abandonment  of  him ;  but  that  slave  is  represented  by  the  sum  received  from 
the  State ;  and,  under  the  spirit  and  intent  of  the  article  of  the  Code,  the  de« 
fendant  may  exonerate  himself  by  paying  over  this  sum  to  the  plaintiff,  within 
three  days  after  this  decree  becomes  final.  This  appears  to  us  a  fair  and  legal 
inference,  and  a  proper  extension  of  the  actio  noxalis.  In  this  respect  the 
judgment  must  be  amended. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  amended, 
so  that  if.  within  three  days  after  this  decree  becomes  final,  the  defendant  pay 
the  plaintiff  the  sum  of  $300,  the  judgment  about  to^be  rendered  shall  be  en^ 
tered  satisfied,  except  for  costs.  It  is  farther  ordered,  that  the  judgment  as 
amended,  be  affirmed ;  the  defendant  and  appellant  paying  the  costs  of  the 
Pistrict  Court;  those  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 


VioNET  V,  The  First  Municipality. 

The  power  to  relieve  the  indigent  sick,  especially  in  times  of  epidemic  disease,  andjo  pro- 
vide for  the  poor  who  are  unable  to  labor,  is  inherent  in  every  manicipal  corporation. 

The  power  to  relieve  the  indigent  sick,  and  to  provide  for  the  poor  who  are  unable  to  labor,  is 
is  conferred  on  the  municipal  authorities  of  New  Orleans,  by  stats,  of  14  March,  1816,  s.  1, 
and  17  Februaiy,  1821,  s.  2- 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
FouUiouze,  for  the  appellant,  contended  that  the  power  to  employ  physi- 
cians was  conferred  on  the  authorities  of  the  city  of  New  Orleans  by  the  stats. 
of  14  March,  1816r  s.  1,  and  17  Febraary,  1821,  s.  2.  The  power  is  inherent 
in  every  municipal  corporation.  Merlin,  Jurisp.,  vol.  36,  p.  207.  2  Kent's 
Comm.  pp.  296—7.  Milney.  Davidson,  5  Mart.  N.  S.,  409.  Preaux,  forthe 
defendants.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  who  is  a  practising  physician,  sues  the  First 
Municipality  for  the  sum  of  $550,  for  professional  services  rendered  the  indi- 
gent sick  of  the  Fifth  District  of  the  municipality,  during  the  epidemic  of 


1847. 
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The  council  passed  an  ordiDabce,  on  the  9th  «of  August  of  that  year,  author-        Vionet 
izing  the  aldermen  of  each  district,  to  select  for  their  respective  districts,  two    fir3t^mi/ni- 
ptiysicians  and  two  apothecaries,  who  were  to  give  aid  and  provide  medicines      cipalitv. 
for  the  indigent  sick  during  the  prevalence  of  the  epidemic.     Tliis  ordinance 
was  afterwards  repealed,  the  repeal  to  take  effect  from  the  1st  Nov.  then  next 
ensuing. 

The  plaintiff  was  selected  by  the  aldermen  of  the  district  under  this  reso- 
latioo,  and  performed  his  duty  in  attending  to  the  sick.  The  council,  by  a 
resolation,  allowed  to  each  of  the  physicians  thus  employed  the  sum  of  $200  as 
compensation  for  their  services,  which  they  accepted,  with  the  exception  of 
the  plaintiff.  The  district  judge  gave  the  plaintiff  judgment  for  this  sum  only, 
and  be  has  appealed. 

The  district  judge  was  satisfied  from  the  evidence  that  the  plaintiff  was  en- 
titled for  his  services  to  a  larger  sum  than  that  given  by  the  judgment,  but  was 
not  satisfied  that  the  governoment  of  the  municipality  had  the  power  to  auth- 
orize the  employment  of  the  plaintiff,  or  to  appropriate  the  corporate  fuuds  to 
the  payment  of  his  claims. 

The  statutes  referred  to  by  the  counsel  for  the  plaintiff  we  think  give  full 
power  to  the  mayor  and  council  of  the  municipalities  to  relieve  the  indigent 
sick.  It  is  a  constituent  power,  we  believe,  of  municipal  corporations  to  pro- 
vide for  the  poor  who  are  unable  to  labor,  and,  during  the  prevalence  of  an 
epidemic,  there  is  none  the  exercise  of  which  is  more  imperative  than  that  of 
famishing  fnedicid  assistance  to  those  who  are  unable  to  procure  it  them- 
selves. 

The  provision  of  hospitals  for  the  indigent  sick  is  within  the  police  power 
of  cities.  The  power  has  been  exercised  by  the  former  corporation  of 
New  Orleans,  and  we  believe  is  admited  by  all  writers  of  authority  to  be  an 
essential  part  of  municipal  government.  1  Blackstone  Cora.  131,  360.  Droit 
Public  de  Domat,  lib.  1,  tit.  16,  sec.  1,  s.  6. 

The  mode  of  assistance  adopted  by  the  council,  of  taking  care  of  the  indi- 
gent sick  where  they  are  found,  is  certainly  not  less  legal  timn  -congregating 
them  in  hospitals. 

Finding  ooliiing  in  the  employment  of  the  plaintiff  for  his  professional  ser- 
vices to  which  any  legal  objection  exists,  the  question  before  us  is  as  to  the 
amoantdue  him.  It  would  be  unjust  to  graduate  the  compensation  due  to  the 
plaintiff  by  the  allowance  to  the  other  physicians,  unless  it  were  ascertained 
that  the  allownnce  was  adequate  to  the  services  rendered.  That  it  was  is 
disproved  by  the  testimony  of  a  respectable  medical  gentleman.  Besides  the 
difTerence  of  the«xtentand  population  of  the  districts,  and  the  condition  of  the 
streets  in  the  suburban  parts,  make  a  great  difterence  in  the  time  and  labor  re- 
quired from  a  physician  attending  the  sick. 

The  plaintiff  was  employed  without  any  contract  or  understanding  as  to  his 
compensation.  He  is  entitled  to  recover  from  the  defendant  what  his  services 
ire  proved  to  have  been  worth.  The  evidence  shows  they  were  worth  the 
sum  of  S550. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judgment 
readered  for  the  plaintiff  against  the  defendants,  for  ^50^  with  interest  from 
judicial  demand,  and  costs  of  suit  in  both  courts. 
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The  Citizens'*  Bank  r.  Dennistoun  et  al. 

A  transaction  entered  into  on  documents  which  are  sabseqaently  discovered  to  be  false,  is 
null  in  toto.  In  sach  a  case  it  is  immaterial  to  enquire  to  what  extent  those  false  doca- 
ments  may  have  been  the  moving  or  determining  cause  of  the  transaction.    C.  C-  304S. 

APPEAL  from  the  Fifth  District  Court  of  Now  OrloaDs,  Buchanan,  J-  The 
facts  of  this  case  are  stated  at  length  in  the  opinion  of  the  court  infrd, 
Grima,  Pierce  and  Boselius,  for  the  plaintiffs.  Briggs  and  Grymes,  for  the 
appellants.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendants,  together  with  eeveral  other  merchants  of 
the  city,  had  claimed  a  large  quantity  of  cotton,  which  had  been  purchased  by 
Vincent  Nolte,  in  1839.  Their  claims  were  contested  by  the  plaintiffs,  who 
asserted  a  superior  right  on  the  same  cotton,  which  was  then  held  under 
judicial  process.  After  ineffectual  attempts  to  release  the  cotton  from  the  cus- 
tody of  the  law  the  parties  entered  into  a  compromise.  This  compromise  is  in 
writing,  and  was  concluded  and  signed  on  the  8th  «f  May,  1839. 

By  its  conditions  the  suits  were  to  be  discontinued  at  the  costs  of  the  par- 
ties ;  all  ulterior  claims  resulting  from  the  transactions  which  were  the  subject 
of  the  arrangement  were  waived  ;  the  rights  of  the  bank  toaU  advances  made 
on  the  cotton  were  recognized ;  the  bank  was  to  discount  the  drafts  of  ?iolU 
for  the  amount  due  by  him  to  each  of  the  parties,  which  drafts  were  to  be  en- 
dorsed by  the  |)arty  with  a  waiver  of  protest  and  notice ;  the  cotton  was  to  be 
delivered  to  the  bank  to  be  forwarded  to  its  destination ;  the  debt  thus  contract- 
ed to  the  bank  was  to  be  paid  out  of  the  proceeds  of  the  cotton  ;  and  the  par- 
ties bound  themselves  to  make  good  any  deficiency,  each  in  his  due  proportion. 
The  .cotton  was  delivered  to  the  bank  accordingly;  ,the  drafts  were  taken»and 
the  money  paid. 

The  present  action,  which  -was  instituted  in  X842,  is  to  recover  from  the  de- 
fendants the  sum  of  $121,512  53,  alleged  to  be  the  balance,  including  interjest, 
due  on  advances  under  this  arrangement,  after  crediting  them  with  the  pro- 
ceeds of  the  cotton,  less  the  advances  made  by  the  bank  to  Nolle.  The  cause 
was  tried  before  a  special  jury  of  merchants  on  two  occasions  without  the  jury 
in  either  case  agreeing  in  a  verdict,  and  was  finally  determined  under  an 
agreement  of  counsel  submitting  it  to  the  judge  .of  the  Fifth  District  Court  of 
New  Orleans,  who  had  presided  at  the  jury  trials.  He  rendered  judgment 
.against  the  defendants  for  $6^,004  45,  with  interest;  and  from  this  judgment 
.the  present  appeal  is  taken  hy  the  defendants.  The  bank  in  its  answer  on  the 
appeal  asks  for  a  change  in  the  judgment,  giving  the  whole  amount  claimed  in 
the  petition. 

The  defendants  admit  the  advance  to  them  of  892,000  on  Nolens  drafts. 
They  allege  that  they  were  induced  to  sign  the  compromise  and  relinquish  their 
claim  upon  the  cotton  by  fraudulent  representations  made  to  theiu,  that  the 
cotton  upon  which  they  had  a  lien  was- pledged  to  the  bank,  when  in  fact  the 
.cotton  was  not  pledged  to  the  bank.  They  claim  credit  for  the  proceeds  of 
one  thousand  bales  of  cotton,  being  a  part  of  two  thousand  four  hundred  and 
seventy-one  bales  bought  by  NolU  from  Ycattnan  4'  CO't  and  designated  as  the 
4BOltoo  per  John  Randolph, 

The  truth  or  falsity  of  the  ropreseotationi  Pindar  which  the  defend&nta  en- 
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tered  into  tlie  compromise  by  which  their  claims  on  the  cotton  were  relinquish-  CmzBNs'BA.NX 
ed,  rests  upon  the  fact  of  the  acts  of  pledge  in  the  books  of  the  bank  having  j^vhi^ouk- 
been  executed  at  the  time  they  bear  date,  or  afterwards,  and  antedated.  The 
district  jadge  did  not  decide  the  case  upon  tbis<;onte8ted  question  of  fact,  but 
settled  the  accounts  between  the  parties  independent  of  the  compromise,  al- 
lowing the  defendants  credrt  for  the  amount  of  then'  advance  on  the  one  thou- 
sand bales  of  cotton,  on  the  ground  that  the  bank  had  no  legal  possession  of 
ibat  parcel,  which-was  essential  to  the  Validity  of  the  pledge. 

The  facts  in  relation  to  these  one  thousand  bales  appear  to  be  as  follows : 
On  the  34th  of  April,  1839,  NoHe  bought  of  Yealman  4"  Co.,  two  thousand 
four  hundred  and  seventy-one  bales  of  cotton.  The  purchase  was  to  be  con- 
sidered as  for  cash,  but  no  money  was  paid,  and  the  payments  were  fixed  at  six 
different  terms,  from  the  20th  of  April  to  the  15th  of  May,  both  inclusive. 
The  cotton  was  not  delivered.  NolWa  broker  procured  from  the  cotton  press 
into  which  the  cotton  was  taken  from  the  landing,  three  receipts  bearing  date 
severally  the  16,  17,  and  18ch  of  April.  These  receipts,  two  of  which  signed 
by  the  pressman,  and  one  by  his  clerk  with  his  authority,  acknowledged  to  have 
received,  on  the  days  of  the  date,  from  NolU^  the  number  of  bales  specified 
and  marked,  i>nd  to  hold  them  subject  to  the  order  of  the  cashier  of  the  Citi- 
zens' Bank.  At  all  of  these  dates  there  is  no  evidence  that  the  quantity  of 
cotton  specified  in  the  receipts  WhS  in  the  press,  nor  was  it  weighed  or  marked. 
The  receipts  were  all  false ;  and  were  procared  by  Nolte*$  broker,  and  fur- 
nished by  the  pressman,  without  any  privity  or  consent  on  the  part  of  Yeat' 
nan  ^Co,^  to  whom  the  cotton  belonged  exclusively,  to  the  knowledge  of  both 
broker  and  pressman. 

The  account  sales,  giving  the  weight  and  total  price  of  the  cotton,  furnished 
to  Yeatman  oo  the  2 1st,  bears  date  the  20th,  and  of  the  same  date  Is  a  receipt 
of  the  preseman  acknowledging  to  have  received  the  cotton  for  account  of 
Yealman^  which  puts  this  fact  beyond  all  question. 

On  the  20th,  Yealman  4*  Co.  gave  an  order  on  the  press  for  one  thousand 
bales  of  the  cotton,  and  called  the  same  day  to  receive  the  first  payment, 
$'25,000.  There  appears  to  have  been  some  difficulty  or  delay  on  the  part  of 
SolU,  but  the  defendants  gave  Yeatman  a  check  for  $25,000  in  favor  of  Noliet 
which  was  endorsed  by  him  and  paid  on  the  22d.  This  sum  was  advanced  on 
the  order  given  by  Yeatman  Sf  (Jo.,  was  in  favor  of  Nolte  or  his  order,  and 
bore  the  endorsement  of  Nolle.  On  the  25th  the  suit  of  the  defendants  against 
f^ie  was  commenced,  for  the  sequestration  ef  the  cotton  on  which  they  had 
made  advances.  It  is  not  proved  that  the  order  was  notified  to  the  pressman 
before  monday,  the  22d,iuid  the  plaintiffs  contend  that  it  was  not  notified  until 
after  this  sequestration.  Yeatman  had,  on  the  23d,  commenced  proceedings 
against  the  whole  k)t  of  cotton,  and  was  made  defendant,  with  NoUe.^  in  the 
BQit  of  the  Dennistauns.  In  both  of  these  suits  the  bank  intervened,  and 
claimed  the  cotton.  The  intervention  in  the  Vennistoun  suit  had  for  its  object 
the  setting  aside  of  the  sequestration  as  to  two  thousand  and  thirty-seven  bales, 
the  sequestrations  having  covered  the  whole  lot  per  John  Randolph.  The  pe- 
tition based  the  rights  of  the  parties  upon  advances  made  to  Nolle  on  the  cotton, 
and  its  being  in  their  possession,  under  certain  acts  of  pledge  executed  by 
NolU. 

This  statement  places  before  us  the  antagonist  pretensions  of  the  plaintiffs 
and  defendants  on  this  cotton,  which  was  delivered  to  the  former  under  the 
compromise  of  which  we  have  spoken ;  and  we  purpose  first  to  examine  the 
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CzTizcm*fiANK  correotness  of  the  decision  of  the  district  jadge  as  to  the  respeclive  rights  of 
DiMMisTouN.   ^^®  parties  previous  to  the  coropromise. 

The  petition  of  the  bonk  charges  the  advances  to  have  been  made  4o  Noltt- 
on  his  two  drafts,  dated  the  17th  of  April  on  Baring,  Brolk^s  8^  Co,,  forming 
an  aggregate  of  u£16,800«  to  secure  the  acceptance  of  which  Nolle  delivered  the 
cotton,  and  pledged  the  same  to  the  bank,  as  will  appear  by  the  deeds  of  pledge 
themselves  subscribed  by  said  NoUt,  and  that  the  advance  made  by  the  Dennis- 
iouns  on  the  20th,  was  three  days  after  the  cotton  was  delivered  and  pledged 
as  aforesaid  to  the  i)ank. 

It  can  hardly  be  urged  that  the  possession  of  Yeatman  Sf  Co,,  who  were  the 
owners  of  the  cotton,  could  be  affected  by  the  acts  of  Nolti,  or  of  his  agents. 
The  rights  of  the  bank  are  derived  from  NolU,  and  he  having  no  claims  on  the 
cotton  until  it  was  paid  for  or  until  the  vendors  chose  to  give  him  the  control  of 
it  by  delivery,  it  follows,  as  a  matter  of  course,  that,  by  virtue  of  the  receipts 
above  mentioned,  the  bank  had  in  no  sense  possession  of  the  cotton. 

The  argument  of  the  counsel  for  the  plaintiffs  is,  that  Nolle  acquired  the 
possession  under  the  order  of  the  20th  from  Yeatman  4*  Co.,  and  that  this  pos- 
session inured  to  the  benefit  of  the  plaintiffs,  in  as  much  as  the  defendants  never 
gave  notice  of  the  order  to  the  pressman  until  after  the  sequestration,  which 
took  place  on  the  25th  and  the  receipts  in  terms  asknowledge  the  possession  of 
the  bank.     The  order  is  to  this  effect : 

** Messrs.  Tilghman  &  Barnes:  Deliver  Vincent  iN^o^^^,  or  order,  one  thou- 
sand bales  of  cotton  out  of  the  lot  of  two  thousand  four  hundred  and  seventy- 
one  bales,  received  per  sleamboal  John  Randolph,  and  oblige. 

(Signed)  "Yeatman  &  Co." 

(Endorsed)      "Vincent  Nolte." 

"New  Orleans,  20  April,  1848." 

But  if  notice  to  the  pressman  of  the  order  was  necessary  to  give  the  Den- 
nistouns  possession  of  the  cotton,  it  was  equally  necessary  for  Nolle  to  give 
notice  in  order  to  give  him  possession  of  it.  No  such  notice  was  given  by 
Nolle,  and,  according  to  the  argument,  the  possession  remained  in  Yeatman  Sf 
Co,  up  to  the  time  of  the  sequestration  by  'the  Dennistouns,  in  which  the  press- 
man were  made  defendants.  The  possession  of  the  original  owner  was  unin- 
terrupted and  not  changed  until  that  event,  and  the  bank  never  had  possession 
until  the  cotton  was  given  op  under  the  compromise. 

The  right  of  the  Dennistouns  to  hold  the  cotton  adversely  to  the  bank  under 
article  3214  of  the  Civil  Code  being  thus  established  by  the  advance  and  the 
possession,  we  fmd  that  this  right  was  abandoned  in  favor  of  the  bank  under  the 
compromise.  The  questions  raised  as  to  the  validity  of  the  compromise  must 
necessarily  be  determined ;  for,  if  it  be  valid,  the  bank  retains  its  paramount 
claims  secured  by  it ;  and  if  the  compromise  be  set  aside,  the  parties  must  be 
restored  to  their  original  rights  as  they  existed  previous  to  and  independent 
of  it. 

The  article  of  our  Code  just  quoted,  which  provides  for  the  security  of  the 
commission  agent  or  consignee  for  his  advances  on  goods  consigned  to  him,  re- 
quires that  the  goods  should  be  delivered  to  him,  or,  in  a  case  of  this  kind,  to 
use  the  words  of  the  article,  that  they  be  at  bis  disposal  in  his  stores  or  in  a 
public  warehouse. 

Questions  concerning  the  symbolical  delivery  of  merchandize  are  so  impor* 
tant  in  their  consequences  upon  the  operations  of  commerce  that,  inasmuch  as 
there  is  no  necessity  for  it,  we  must  not  be  understood  as  deciding  that  under 
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the  eridence  in  tbiscaBe  the  delitery  was  ppoifect  t9  either  of  the  parties.  The  CrnzBirs'BANK 
baok  hold  under  the  poseessioD  of  the  Denniatouns,  and  have  no  rights  under  jy^p^isjQ^n. 
YeaUnan  adverse  to  the  defendants.  They  took  the  cotton,  without  any  subro- 
gation, under  the  comproniise,  to  the  claims  of  Y(;a/m<2n  against  the  defendants; 
tad  they  cannot  now  contest  the  possession  under  which  they  hold,  without 
showing  a  superior  right  to  it  anterior  to  the  compromise.  It,  therefore,  doee 
not  become  necessary  to  determine  on  the  perfeetnese  of  the  possession  by  the 
defendants,  under  the  order  for  the  one  thousand  bales,  previous  to  the  seques' 
tration,  under  which  the  whole  k>t  was  taken  and  delivered  to  the  bank. 

It  wiJl  be  seen  by  the  petition  of  intervention  of  the  bank  in  the  sequestra- 
tioDsuitof  the  DennisUmns  that,  its  claims  to  the  cotton  was  based  upon  the 
delivery  and  pledge  af  the  two  thousand  and  thirty-seven  bales,  *'  as  will  appear 
by  tbe  deeds  ef  pledge  themselves,  subscribed  by  said  NolU^*^  to  use  the  Ian; 
go&ge  of  the  petition.  These  acts  of  pledge,  which  are  before  us  in  the  origin 
Dais,  purport  to  have  been  executed,  on  the  15th,  IGth  and  17th  April,  respec- 
tively. 

NolU,  who  WB0  examined  tm  a  witness  under  a  commission  in  tlie  city  of 
Trieste,  states  that  these  acts  of  pledge  were  altogether  an  afterthought,  and 
were  all  signed  together  at  his  rooms,  on  Sunday,  the  21st,  the  day  intervening 
between  the  advance  of  the  $2,500,  on  the  20th,  by  the  Vennistouns^  and  the 
notice  to  the  pressman  on  monday,  the  22d.  As  to  this  fact  of  the  antedating 
of  these  acts,  counter  testimony  has  been  offered.  We  have  stated  that  this 
cause  had  been  tried  before  two  special  juries  without  any  result,  and  from  the 
complexioD  of  the  whole  evidence,  we  take  it  that  this  point  was  the  obstacle. 
The  district  judge  so  considered  it,  and,  under  the  view  of  all  the  difficulties 
which  it  presented,  has  given  his  opinion  fully  upon  it,  though  he  did  not  decide 
the  case  upon  the  point.  Having  presided  at  the  tWo  contested  trials,  and  hav- 
ing heard  the  witnesses,  some  of  whom  were  twice  examined  in  open  court,  his 
opinion  upon  the  issue  of  fiict,  whether  the  acts  were  antedated  or  executed  at 
the  time  they  purport  to  be,  is  entitled  to  great  weight,  and  we  should  not  be 
justified  in  overlooking  it  and  acting  on  our  own,  unless  that  opinion  was  evi- 
dently erroneous. 

The  principal  argument  presented  by  the  plaintiffs  against  the  effect  of  Nol^ 
U's  evidence  is  that,  he  is  unworthy  of  belief,  in  consequence  of  the  frauds  he 
committed  in  these  transactions,  and  the  levity  and  discreditable  manner  ia 
which  his  testinoony  is  delivered.  Indeed  the  district  judge  states  expressly 
that  this  evidence,  taken  by  itself,  would  be  unworthy  of  the  slightest  attention. 
An  extract  from  his  opinion  will  give  his  reasons  not  so  much  for  believing 
yolU,  as  for  believing  the  fact  of  the  pledges  having  been  antedated  to  be  as 
stated  by  the  witness. 

"In  vaiioua  other  particulars,  moreover,  the  evidence  given  by  NolU  is  di- 
rectly contradicted  by  respectable  witnesses.  But  it  so  happens  that  the  por- 
tion of  NoLWs  deposition  which  gives  a  date  to  the  pledges  of  the  cotton  in 
question,  different  from  the  dates  upon  their  face,  is  very  remarkably  corroborated 
by  the  appearance  of  the  pledges  themselves.  They  are  not  in  the  regular  pledge 
book  of  the  bank  in  the  order  of  their  dates,  but  are  upon  loose  sheets  of  paper, 
wafered  into  another  pledge  book,  which  was  not  regularly  opened  until  many 
months  after  the  date  which  the  pledges  purport  to  bear.  All  the  other  pledgee 
given  to  the  bank  by  its  customers  are  filled  up  in  printed  blank  forms,  bound  up 
together  in  a  book,  and  folk)W  each  other  in  regular  rotation.     The  series  of 

those  printed  pledges  filled  up  and  signed  by  tbo  customers  of  the  bank,  is  un- 
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Citizbrs'Bakk  iotemipted  in  this  volume,  before,  at,  and  after  the  datea  gWeQ  to  tke  pledgee 
Dbnhutouii  *°  question.  Why,  then,  were  those  pledges  not  in  their  proper  place  in  the 
volume  I  A  plausible,  and  apparently  the  only  plausible,  answer  is  that  fur- 
nished by  NolU's  evidence,  to  wit,  that  the  pledges  in  question  were  not  exe- 
cuted at  the  bank  where  the  book  was  kept,  nor  on  a  day  when  the  bank  was 
open  for  business,  but  were  in  reality  executed  at  NelU^s  lodgings,  and  on  a 
Sunday.  Besides  this  singular  appearance  of  the  instruments  themselves,  I 
cannot  shut  my  eyes  to  the  fact  that  Nolle  did  not  alone  sign  them.  They  were 
signed  by  PerrauUi  the  cashier,  and  by  two  witnesses,  clerks  of  the  bank. 
Why  was  not  Perrault  examined  as  a  witness  \n  this  cause,  te  rebut  NgIU'9 
evidence  on  this  point  ?  One  of  the  clerks  has  been  examined,  and  liis  evidence 
doe9  not  contradict  that  of  NolU  upon  this  point.  He  recollects  signing  papers 
at  NolU's  rooms,  but  cannot  say  whether  they  were  pledges  or  not.  The  wit- 
ness recognizes  his  signature,  but  cannot  say  from  his  recollection  at  present, 
precisely  where  or  when  he  signed.  All  is  doubt  and  nncertainty.  This  nn^ 
ceitainty  may  very  easily  exist  in  the  mind  of  a  pei'son  who  has  had  no  other 
connection  with  an  instrument  than  to  attest  the  signature  of  a  contracting  par- 
ty, especially  after  a  lapse  of  many  years;  but  I  again  must  ask,  why  was  not 
FerrauLl  examined  1  His  connection  with  the  affair  was  too  intimate  to  per- 
mit us  to  doubt  that  he  has  a  recollection  of  it,  and  that  he  can  give  NoltPs 
story  the  most  emphatic  contradiction,  if  false.  I  do  not,  however,  consider  it 
necessaiy  to  decide  this  very  difficult  questron  of  fact,  upon  which  no  less  than 
two  juries  have  hung  already  in  the  cause." 

The  force  of  this  statement,  it  must  be  conceded,  it  is  difficult  to  resist,  and 
of  its  truth  and  accuracy  we  think  there  can  be  no  doubt.  In  scrutinizing  the 
conclusions  which  the  district  judge  felt  himself  bound  to  adopt,  we  have  care^ 
fully  examine4  every  well  ascertained  iact  connected  with  this  transaction  in  all 
its  bearings  and  consequences,  without  having  found  any  which  are  in  conflict 
with  that  testified  to  by  NolUt  of  the  antedating  of  the  acts  of  pledge.  No 
explanallion  is  attempted  to  be  given  of  the  fact  of  the  pledges  not  being  in  the 
regular  books  of  the  baok  in  the  order  in  which  the  several  dates  would  place 
them,  and  without  such  explanation  upon  what  hypothesis  can  their  being  out 
of  their  proper  place  be  accounted  for,  except  on  that  which  this  testimony  and 
the  attending  circumstances  concur  in  establishing? 

There  are  two  additional  facts  which,  in  reference  to  this  enquiry,  may  not 
be  unimportant  On  the  trial  of  the  rule  in  JDennistoun's  case,  taken  by  the 
bank  in  order  to  bond  the  cotton,  Perrault^  the  cashier,  was  examined  as  a  wit- 
ness for  the  bank,  and  makes  no  allusion  to  the  acts  of  pledge  although  the 
petition  of  intervention,  as  we  have  seen,  was  based  upon  the  acts  of  pledge. 
He  says,  '*on  being  shown  the  two  drafts  marked  G  and  H,  they  were  paid 
to  Mr.  NolU  as  an  advance  on  the  cotton  pledged  to  the  bank  ;  previous  to  the 
money  being  advanced  as  above  stated,  the  policies  and  receipts  were  transferred 
to  the  bank;  in  making  the  advance  the  bales  were  averaged  as  weighing  four 
hundred  and  twenty  pounds,  without  making  any  estimation  of  the  actual 
weight;  and  to  arrive  at  the  amount  the  bank  advanced,  it  was  valued  at  ten 
cents;  part  of  the  cotton  was  shipped  on  the  Diadem;  witness  cannot  recollect 
whether  the  bank  issued  orders  for  the  shipment  of  the  cotton  or  not ;  but  that 
he  generally  issues  orders  for  such  shipments.'* 

A  close  exanunation  of  the  acts  of  pledge  in  the  book  of  the  bank,  has  satis^ 
lied  us  that  three  at  least,  and  in  all  probability  four,  of  them  were  signed  at 
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the  same  time.    Ink  of  the  same  caDsisteaey  and  the  same  pen  were  evidently  CiTiasRi'BAHB 
made  use  of  by  the  person  signing  them,  and   his  handwriting  bears  inti^insic   Dxmni'stocii. 
signs  of  their  being  written  at  the  same  time  and  without  interruption. 

The  law  on  the  subject  of  compromises  has  been  properly  stated  by  the 
couosel  for  the  defendants.  The  provision  of  our  Code  that  a  compromise 
entered  into  on  dacuments  which  have  been  since  fonnd  to  be  false,  is  null  in 
tolo^  applied  to  the  facts  disclosed  and  the  judicial  proceedings  which  the  com^ 
promise  was  entered  into  in  order  to  terminate,  is  fatal  to  its  validity.  To  what 
eitent  these  pledges  may  have  been  a  moving  or  determining  cause  of  the  com- 
promise, we  do  not  think  it  material  to  inquire.  The  defendants,  it  is  not  prov- 
ed, knew  that  the  pledges  were  false  and  antedated.  I'he  law  gives  no  effect  to 
compromiBes  on  iklse  documents,  and  hence  the  formal  and  positive  enactment 
on  the  subject. 

The  counsel  for  the  defendants  contend  that  if  the  compromise  be  declared 
void,  the  defendants  are  entitled  to  the  nett  proceeds  of  the  one  thousand  bales 
of  cotton  which  the  bank  has  received,  iostead  of  their  advance  of  $25,000 
allowed  by  the  district  judge,  and  also  to  a  credit  for  the  commissionff  in  Liver^ 
pool,  which  now  stand  in  the  account  of  the  bank  as  a  charge  against  them. 

We  must  restore  the  defendants  to  the  rights  they  had  under  their  seques-> 
tration.  If  the  bank  took  the  cotton  and  sofd  it,  it  is  but  just  that  the  proceeds 
received  should  be  for  account  of  those  who  had  a  superior  right  to  it.  The 
defendants  have  not  asked  to  be  credited  with  its  value  here,  but  are  satisfred 
with  the  n«tt  proceeds  of  the  sale  in  Liverpool.  The  allowance  of  the  nett 
proceeds  of  the  one  thousand  bales  appears  to  be  a  necessary  result  of  the 
ilatu  quo,  to  which  our  decision  on  the  compromise  restored  both  parties. 

The  evidence  avthorizes  the  allowance  of  the  commissions,  on  the  same  prin- 
ciple. Had  the  cotton  been  lefl  to  its  original  destination  under  the  consign- 
ment on  which  the  advance  was  made,  it  would  have  gone  to  the  defendants* 
house  in  Liverpool,  and  the  commissions  would  thus  have  been  saved  to  them. 

The  compromise  fixed  the  rate  of  interest  at  seven  per  cent.  Had  it  not 
been  for  the  compromise  there  is  no  reason  to  believe  that  the  defendants  would 
have  made  the  loan  from  the  bank,  and  there  is  no  ground  on  which  a  rate  of 
interest  higher  than  the  legal  rate  can  be  allowed. 

As  the  defendants  have  shown  no  legal  ground  on  which  the  balance  of  the 
advance  by  the  bank,  after  deducting  the  proceeds  of  the  one  thousand  bales  of 
cotton  and  the  commissions  on  the  sale,  was  retained,  they  must  pay  interest  ex 
mora  from  the  judicial  demand.  The  proceeds  of  the  cotton  and  commissions 
are  to  be  calculated  at  the  value  of  the  pound  sterling  by  the  act  of  Congress  of 
1842. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  Court  be  reversed; 
and  it  is  ordered,  that  the  plaintiffs  recover  from  the  defendants,  in  solido,  the 
Bam  of  $44,133  43,  with  interest  from  judicial  demand;  the  plaintiffs  paying 
thecoets  of  this  appeal,  and  the  defendants  those  of  the  District  Court.* 

*  The  counsel  for  the  appellants  prayed  for  a  re-hearing,  urging :  That  the  source  of 
the  3049th  artide  of  our  Code  is  found  in  the  law  42,  title  4,  of  the  2d  book  of  the  Jus- 
titita  Code,  and  reads  as  follows  :  ''  Si  ex  falsis  in&tmmentis  transactiooes  vel  pactioues 
inite  fuerint,  qnamvis  jasjaraodam  de  his  interpoeitam  sit,  etium  eiviliter  falso  revelato, 
MS  retractari  pnecipimus :  ita  demum,  ut,  si  de  pluribos  causis  vel  eapitulis  eiedem  pac- 
tioDM  len  transacUones  inite  fneriut,  ilia  tantommodo  caasa  vel  pars  retractetur,  que  ex 
falso  tiwtnimento  eomposito  convicta  faerit :  aliis  eapitulis  firmis  maiieutibus :  imi  forte 
?ti.im  de  eo,  quod  falsum  dicitur,  controversia  orta  df^cisa  sopiatur." 

finuuemann,  in  his  coramenlarj'  ou  this  law,  uses  the  following  langnag*' :  "  i<i  quan- 
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Citizens'Bask  do  ex  falsw  instramentis  jadicatam  seutentia  lata  retractatur,  utique  etiasi  transactio, 
V.  quaodo  (scilicet  falsis   inetnimeDtis  pereuasus  quia  transegit,  retractari  potest  etianun  sit 

BsRirmovx-    jurata.    Sed  id  de  m  capitibos  tantum   iDtelligendum,  in  quibus  alter  falsa  in^trumeDta 
prodazit,  nisi  sint  coDnexa."    Vol.  2,  p.  130. 

Duaren,  commentiDg  on  the  title  in  the  roman  digest,  De  Transactionibus,  aays,  at  page 
83  of  hie  worke :  "  Doloa  etiam  probandus  est,  quemadmodum  nietum  probandum  esse 
diximue.  Non  enim  sufficit  protestari,  aut  dicere  coram  raagislratu  se  dolo  advenarii 
indactum  esse  ad  transigendam  nt  ipsa  rescindatur  transactio,  sed  eum  piobari  opoitet 
doliun.     Et  hoc  generaliter  verum  est" 

Godfred,  in  his  note  on  the  42d  law  of  the  Code,  remarks:  '<  Jurata  transactio  eatenus 
reecinQituT,  qnatenus  pnetexta  falsorum  iustramentorum  facta  est." 

The  modem  writers  are  equally  clear  aad  unaaimous  on  the  subject.  Article  3049 
has  been  literally  transcribed  from  the  2055th  article  of  the  Napoldon  Code.  TouUier 
states  the  rule  thus:  **  Dn  reste,  les  transactions  suivent  la  loi  commune  relativement  a 
Terreur  de  fait,  c|ui  les  annulle  aiasi  que  les  autres  conventious,  lorsqu'elle  a  6x6  la  cause 
principale  du  contrat.  Les  articles  2055  et  2056  en  ofixent  des  exemples."  Vol,  6, 
BO.  72. 

It  may,  perhaps,  be  said,  that  the  rule  of  the  roman  law  has  not  been  adopted  in  the 
modem  Codes,  without  considerable  modificatious ;  and  that  the  Louisiana  Code  formally 
and  distinctly  declares  that  *^  a  compromise  entered  into  on  documents  which  have  since 
been  found  false,  is  null  in  toto"  Now  in  what  does  this  rule  dilfer  from  that  of  the  ro- 
mon  law  7  Simply  in  this,  that  instead  of  annulling  the  compromise  only  so  far  as  it  was 
produced  by  documents  which  have  suice  been  discovered  to  have  been  forged,  and  main- 
taining it  so  far  as  it  is  unconnected  with  them,  it  is  annulled  in  toto.  The  article  of  our 
Code  has  not  subverted  the  wholo  doctrine  on  this  subject,  by  providing  that  it  is  altoge- 
ther immaterial  whether  the  compromise  was  made  in  consequence  of  the  forged  iniitru- 
ments  or  not  The  law  does  not  deal  in  mere  abstractions,  and,  therefore,  it  is  of  no  im- 
portance whatever  whether  the  acts  of  pledge  in  the  present  case  were  antedated  or  not, 
unless  the  defendants  were  induced  thereby  to  propose  and  execute  the  compromise. 
The  provision  of  the  Code  lays  down  the  familiar  rule  that  fraud  taints  and  vitiates  all 
contracts.  What  is  the  evident  meaning  and  import  of  the  words  of  the  Code  '*  on  docu- 
ments, &c."  ?  No  other  than  this,  that  the  comproniise  must  have  been  made  in  couse- 
quenceof,  and  with  reference  to,  documents  which  have  since  been  discovered  to  be  false 
or  forged ;  in  other  words,  that  these  must  have  been  the  principal,  if  not  the  sole , 
motive  or  inducement  for  making  the  compromise.  In  order  to  invalidate  a  compromise 
on  the  ground  of  fraud  or  error,  the  same  rules  of  law  apply  which  would  govern  with 
reference  to  any  ether  contract.  One  of  these  rules  is,  that  ^*  fraud  as  applied  to  contracts, 
is  the  cause  of  an  error  bearing  on  a  material  part  of  the  contract  created  or  continued  by 
artifice,  with  a  design  to  obtain  some  unjust  advantage  to  the  one  party,  or  to  cause  an 
inconvenience  or  loss  to  the  other."  CO.  art  1841.  The  nile  with  regard  to  error  is 
similar.  C.  C.  art.  1835-6.  We  do  not  contend  that,  under  art.  3049  of  the  Code,  it  is 
necessary  to  show  that  one  of  the  parties  was  conusant  of  the  falsity  or  forgery  of  the 
documents ;  for,  even  if  both  parties  were  ignorant  of  the  fact,  aud  acted  in  good  faith, 
the  compromise  would  nevertheless  be  null  in  toto.  lUit  on  different  grounds  ;  if  one  of 
the  parties  was  aware  of  the  forgery,  the  contract  would  be  annulled  on  the  score  of 
fraud  ;  if  not,  on  that  of  error. 

Such  was  ^e  view  of  the  subject  presented  to  the  Council  of  State,  by  Bigot-Fr^ame> 
neu,  when  the  2055th  article  of  the  Napoldon  Codn  was  under  discussion  :  **  II  a  toujours 
6t6  de  r^gle  qu*une  transaction  faite  sur  le  fondement  de  pieces  alers  regardeee  comme. 
vra'.es,  et  qui  ont  ensuite  6t6  reconnues  fausses,  est  nulle.  Celui  qui  voudrait  en  profiter, 
serait  coupable  d'un  d^lit,  lors  memo  que  dans  le  temps  du  contrat  il  aurait  ignor^  que  la 
pi^e  6tait  fauase,  s'il  voulait  encore  en  tirer  avantage  lorsque  sa  fausset^  serait  con- 
statde. 

Mais  on  avait,  dans  la  loi  romaiue,  tird  ^e  ce  principe  une  consequence  qu'il  serait  diffi- 
cile d^accorder  avec  la  nature  des  trausactions  et  avec  I'dquitd.  On  suppose  dans  cette 
loi  que  dans-  une  transaction  il  pent  se  trouver  plusieurs  chefs  qui  soient  inddpeudans,  et 
auxquels  la  pifece  fausse  ue  soit  pas  commune.  On  y  decide  que  la  transaction  conserve 
sa  force  pour  les  chefs  auxquels  la  pifece  fausse  ne  s'applique  pas. 

Cette  decision  n*est  point  admise  dans  le  projet  de  loi.  On  ne  doit  voir  dans  une  trans- 
action que .  des  parties  correlatives ;  et  lors  memo  que  les  divers  points  sur  lesquels  on  a 
traite  sent  inddpendans  quant  a  leur  objet,  il  n'en  est  pas  moins  incertain,  s'ils  ont  ^te 
inddpendans  quant  a  la  volenti  de  contractor,  et  si  les  parties  eussent  traitd  separement 
sur  tous  les  points. 

On  eti  moins  risqud  de  s^ecarter  de  I'dquite,  en  ddcidant  que  celui  centre  lequel  on  se 
serait  servi  de  la  pi^ce  fausse  aurait  Toption,  ou  de  demander  la  nuUitd  du  contrat  en  en- 
tier,  ou  dVxiger  qu'il  itit  maintenu  quant  aux  objets  Strangers  a  la  pi^e  fausse ;  mais  la 
T^gle  g^nerale  quo  tout  est  corrdlatif  dans  uno  transaction,  est  cello  qui  rdsulte  de  la  na- 
ture de  ce  contrat;  et  ce  qni  n'y  serait  pas  conforme  ne  pent  6tre  exig^  par  celui  mSme 
contre  lequel  on  s'est  servi  de  la  pi^ce  fausse. 

And  in  the  report  made  by  the  tribune  Albisson,  on  the  same  occasion,  we  read : 

'*  Mais  il  est  d'aulrcs  cas  ou  ellc  est  cuticremeut  uulle,  ou  tout  au  moins  sujetle  a  re- 
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■cinon ;  et  ce  eont  ceux  qui  penvent  faire  andantir  un  jagemont  en  dernier  ressort,  auquel  Citizens'Bark 
rarticle  3052  assimile  la  transaction.  ^' 

Telle  est,  d'aprfes  la  disposition  de  I'article  2055,  la  transaction  faittf  sur  pifeces  qui  ont    Dehkistouh. 
^t^  depais  reconnues  fausras.*    Dol  d^une  part,  erreur  de  Taut  re :  un  accord  qui  n'  aurait 
pas  d^autres  elements  ne  saurait  subsister ;  aussi  le  projet  lo  ddclare-t-il  euti^rement  nul." 

Again  the  tribune  Gillet  said  : 

'*  Ainiri  lee  jugements  d^finitifs  sont  anniil^s  lorsquMl  y  a  eu  falsification  des  pieces, 
on  retention  malicieuse  de  cellos  qui  pouvaient  ^clairer  la  decision :  les  mdmes  circon- 
ttances  doivent  done  faire  annuler  la  transaction." 

TVe  contend  that,  it  is  very  material  to  inquire  to  what  extent  the  pledges  have  been 
the  moving  or  determining  cause  of  the  compromise.  If  the  pledges  exercised  no  material 
iHfiaenee  on  the  minds  of  the  defendants  in  making  the  compromise,  they  cannot  now 
claim  its  nullity  because  the  pledges  were  antedated. 

It  is  shown  by  the  evidence  introduced  by  the  defendants  themselves,  before  the  Com- 
mercial  Court,  several  days  before  the  compromise  was  proposed  by  them,  that  they  knew 
perfectly  well  that  the  cotton  had  not  been  delivered  to  the  bank,  and  that,  therefore,  the 
acts  of  pledge  were  not  worth  the  paper  on  which  they  were  written.  Possession  is  of 
the  essence  of  the  contract.  C.  C.  art.  3119.  As  the  pledges,  then,  were  absolutely  and 
radically  null  and  void,  for  the  want  of  delivery  and  possession  of  the  cotton  attempted 
to  be  covered  by  them,  how  can  it  be  pretended  that  they  could  be  rendered  stilt  more  so 
by  beiag  antedated  ?  No  degree  of  nullity  of  a  pledge  is  imaginable  beyond  that  resulting 
from  the  absence  of  possession.  The  parties  so  understood  it,  for  the  compromise  was 
not  made  on  the  pledges ;  no  mention  of,  or  allusion  to  them,  is  made  either  in  the  propo- 
sitions/or  a-eompromise,  or  in  the  contract  itself.  Re-hearing  refused. 


MiCHouD  et  al.,  Executors  t*.  Marquet  ct  aJ. 

Where  part  of  a  flock  of  sheep,  purchased  at  a  succession  sale,  die  within  three  days  there- 
after of  a  disease  proved  to  have  been  incarable,  the  vendor  most  bear  the  loss.  C.  C. 
2508.  In  sQch  a  case  the  sale  cannot  be  rescinded,  bat  the  price  of  tbo  sheep  which  have 
died  should  be  deducted  finomthe  price  of  tlie  flock. 

APPEAL  from  the  District  Court  of  AssumptioD,  Randall,  J.  Mathiat  and 
SouU,  for  the  appellants,  llsleyj  for  the  defendants.  The  jadgmeot  of 
the  court  was  pronounced  by 

King,  J.  A  part  of  the  consideration  of  the  note  sued  upon  in  this  action 
was  a  flock  of  sheep,  of  which  thirty- eight  are  shown  to  have  died  within  three 
days  after  the  sale^  of  a  disease  which  the  witnesses  say  was  incurable.*  The 
vendor  must  sustain  the  loss  of  those  which  perished.  C.  C.  art.  2508.  The 
witnesses  state  that  the  disease  was  contagious,  and  extended  generally 
through  the  flock,  bat  no  other  deaths  are  shown  to  have  occurred.  The  judge 
shookl  only  have  allowed  a  credit  for  $49^40,  the  actual  loss  proved. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judgment  ren- 
dered in  faver  of  the  plaintifls,  and  against  the  defendants,  in  solido,  for  $453  60, 
with  eight  per  cent  interest  from  the  4th  of  April,  1646,  until  paid ;  the  appel- 
lees  paying  the  costs  of  this  appeal,  and  the  appellants  those  of  the  court 
below. 

*The  purchase  was  made  at  a  sale  of  property  belonging  to  the  succession  of 
Girod,    R. 
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McAuLET  V.  His  Ckeditors. 

One  who  purchases,  :&t  a  sale  of  the  assetts  of  a  bank  made  hy  commUsioDera  appointed  to 
liquidate  its  affairs,  a  note  made  by  an  insolvent,  will  acquire  no  greater  right  against  the 
•than  the  bank  had  at  the  time  of  the  sale. 

A  creditor  of  an  insolvent  has  a  righttto  require  the  prodnction  in  oouit  of  the  bank-book  of 
syndics  the  syndic  to  enable  him  to  ascertain  the  state  of  the  insolvent's  affairs. 

APPEAL  from  the  Pistrict  Court  of  th«  First  District,  Buchanan,  J. 
Byme^  for  the  appellants.    RoseUus^  contr^     The  judgmeDt  of  the  court 
"Was  proDouDced  by 

Slioell.  J.  The  appellants,  .<S.  Smith,  4r  Cb«,  having  purchased  two  notes 
of  the  insolvent,  at  a  bale  made  by  the  commissioners  of  theassetts  of  the  Ex- 
change and  Banking  Company,  obtained  an  order  on  the  syndic  to  show  cause, 
ton  a  certain  .day,  why  he  should  not  pay  them  the  amount  allowed  by  tlie  pro- 
visional tableau  filed  by  the  syndic  on  the  2l8t  July,  1841,  and  also  that  he 
produce  in  court  at  the  .^ame  time  his  bank-book  as  syndic.  On  the  day 
named,  the  syndic  appeared,  and  answered  to  the  rule,  that  the  dividend  due 
on  the  notes  was  paid  to  the  bank  before  the  tableau  of  distribution  was  filed 
and  homologated ;  that  the  slaves  mortgaged  to  secure  the  notes  Jwere  pur- 
chased by  the  bank,  and  the  price  retained  on  account  of  the  mortgage :  that 
afterwards  the  surplus  was  paid  by  the  bank  to  the  syndic,  and  employed  in 
paying  other  privileged  claims,  long  before  the  appellants  became  the  holders 
of  the  notes;  that  the  payment  and  settlement  were  made  in  conformity 
with  the  tableau  of  distribution  duly  homologated  by  thO'Court;  and  that  he 
has  received  no  funds  to  deposit  since  the  filing  of  the  tableau.  Wherefore  he 
prayed  to  be  dismissed. 

Upon  hearing  the  district  judge  discharged  the  jr.Uleu  and  the  plaintiffs  ia  the 
rdle  have  appealed. 

Tiie  tableau  proposed  the  distribution  of  the  proceeds  of  sale  of  four  only, 
out  of  five,  of  the  slaves  secured  by  the  mortgage,  and  recognized  the  bank  as 
a. mortgage  creditoj*.  The  bank  had  bought  these  four  slaves  at  the  syndic*8 
sale,  and  retained  the  price  in  its  hands.  This  tableau  was  homologated  long* 
before  the  appellants  bought  the  notes.  The  appellants  Acquired  no  better 
right  against  the  syndic  than  the  bank  had  at  the  time  of  the  sale  of  the  notes 
by  the  commissioners ;  and  it  is  obvious  that  the  bank  could  not  have  pretend.- 
ed  to  make  the  syndic  liable  for  monies  which  it  had  not  paid  to  him,  but  re- 
tained in  its  own  bands. 

But  that  portion  of  the  rule  of  the  appellants  which  called  upon  the  syndic 
ibr  the  production  of  his  bank-book  appears  to  have  been  disregarded  by  the 
syndic,  and  to  have  been  overlooked  by  the  court.  The  appellants  had  a  right 
to  the  inspection  of  the  bank-book*  One  of  the  five  slaves  which  were  mort- 
gaged to  secure  the  notes  held  by  the  appellants  had  been  sold,  as  stated  in 
the  tableau,  to  another  purchaser,  who  had  neglected  to  comply  with  the  terms 
of  sale.  The  proceeds  of  the  sale  of  this  slave  not  being  in  hand  at  the  time 
of  filing  this  tableau,  are  not  comprehended  in  the  distribution  ordered  by  it, 
and  cannot  therefore  be  claimed  under  the  tableau.  But  the  appellants  had  a 
right  to  know  whether  the  price  had  been  subsequently  received  by  the  syn- 
dic ;  and  the  inspection  of  the  syndic's  bank-book  was  one  of  the  means  al- 
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lowed  to  the  creditor  by  the  statute  for  obtaining  that  information.     The  entire      McAulcy 
discharge  of  the  rule  appears  to  ns,  therefore,  erroneous.  Cmrvotji. 

It  is,  therefore,  decreed  that  so  much  of  the  judgment  of  the  District  Court 
as  rejects  the  claim  of  the  appellants  to  the  proceeds  of  the  sale  of  the  four 
slayes,  lUuhen^  Carey^  Hannibal  and  Wcukinglon,  be  affirmed ;  and  that,  in 
other  respects,  the  raid  judgment  be  reversed ;  and  that  this  cause  be  reman- 
ded to  the  court  below  with  instructions  to  the  said  court  to  compel,  by  due 
proceedings,  the  production  in  court  of  his  bank-book  by  the  syndic,  so  that 
the  same  ouy  be  inspected  by  the  appelkat ;  the  appellee  paying  the  costs  of 
this. appeal. 


Larue  r.  Hampton. 


Where  %  party  to  a  written  inatrament  acknowledgea  therein  that  certain  machinery  bad 
been  fiimiabed4)y  the 'Other  party,  bnt  the  iicknowledgment  doea  not  enumerate  the  ar- 
ticles, parol  evidence  ia  admiaaible  to  prove  \vhat  articlea  were  famished.  Saeh  evidence 
is  merely  explanatory  of  the  acknowledgment;  and  goes  neither  against  nor  beyond  it. 

APPEAL  from  the  District  Court  of  Terrebonne,  Randall,  J.  Bealty,  for 
the  plaintiff.  ColCt  for  the  appellant.  The  judgment  of  the  court  was 
was  :pronon  need  by 

HosXt  X>  On  the  16th  of  December,  1845,  an  agreement  was  entered  into 
in  writing  between  the  plaintiff,  Larue,  and  Hampton,  the  defendant,  by  which 
a  retrocession  was  made  of  certain  landed  property  acquired  by  Larue  from 
Hampton,  on  which  ihere  was  a  steam-saw  mill,  which  had  been  destroyed  by 
fire,  while  in  the  possession  of  Larue.  The  act  states  that  Larue  retrocedes  to 
the  defendant  Jiie  boiler  .and  engine,  and  all  other  parts  of  the  machinery  pur- 
chased of  him,  which  were  not  destroyed  by  fire.  The  plaintiff  reserves  the 
Qseof  the  dwelling  house,  kitchen  andy^rd  till  the  1st  of  March,  1846,  and 
that  of  a  circular  saw  mill  erected  by  him  on  the  place,  till  he  could  saw  the 
logs  he  had,  after  which  he  was  to  surrender  the  mill  to  the  defendant,  untU 
he  gave  him  entire  possession,  on  the  1st  of  March,  1846.  At  the^  foot  of 
this  agreement  is  found  the  following  acknowledgment : 

"I  do  acknowledge  that  .on  tithe  1st  day  of  March  next,  when  my  lease  is  out 
on  the  saw  milL  that  John  Larue  is  to  have  the  machinery  that  he  has  put  to 
the  aaw  mill,  with  the  shed,  as  I  shall  have  no  further  claim  on  the  same. 
[Dated  the  7th  January,  1846,  and  signed]  '*  Noah  Hampton.** 

The  plaintiff  who  has  delivered  the  land  now  sues  for  the  restitution  of  the 
machinery  mentioned  in  this  acknowledgment. 

Tfie  defence  is  that  the  mill  was  retroceded  to  the  defendant,  with  the  land 
on  which  it  is  situated ;  that  the  paper  sued  on  is  no  contract,  and  that  imposes 
IK)  obligation  on  the  defendant  to  deliver  the  machinery  to  which  it  refers:  that 
the  defendant  never  meant  to  make  a  donation  to  the  plaintiff.  The  District 
Coort^Te  judgment  for  the  machinery,  and  $400  damages.  The  defendant 
baa  appealed. 

On  the  trial  below,  the  defendant's  counsel  took  a  hill  of  exceptions  to  the 
opinion  of  the  court  allowing  the  plaintiff  to  introduce  parol  evidence  to  prove 
^faat  portion  of  the  machinery  had  been  furnished  by  him.  This  evidence 
^as  properly  admitted.  The  defendant  having  acknowledged  that  a  portion  of 
the  mrchinery  had  been  furnished  by  the  plaintiff)  and  the  acknowledgment 
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being  silent  as  to  the  enumeration  of  the  articles,  they  could  only  he  ascertain- 
ed by  parol  evidence ;  that  evidence  is  merely  explanatory  of  the  acknowl- 
edgment, and  goes  neither  against  nor  beyond  it. 

On  the  merits,  the  judgment  is  clearly  right.  The  acknowledgment  of  the 
defendant  explains  the  previous  agreement,  and  interprets  it,  as  we  would  have 
interpreted  it,  if  the  acknowledgment  had  never  been  made.  The  evidence  in 
relation  to  the  amount  of  the  damages  is  conflicting,  and  we  adopt  the  concln- 
sions  of  the  district  judge. 

The  plaintiff  has  asked  that  the  judgment  be  amended  and  rendered  in  his 
favor  for  the  full  value  of  the  machinery,  instead  of  the  machinery  and  dama- 
ges. We  believe  the  judgment  as  it  Stands  has  done  justice  between  the  par- 
ties. If  the  plaintiff  wished  to  be  indemnified,  for  the  time  employed  in  liti- 
gation, he  should  have  asked  damages  in  another  form. 

Judgment  affirmed. 


Segond,  Agent,  r.  Roach* 

Though  the  defendant  in  an  action  on  a  lost  note  allege,  under  oath,  that  tlie  note  was  a  for- 
gery, the  testimony  of  witnesses  will  be  admissible  to  prove  a  presentment  of  the  note 
and  her  acknowledgment  of  its  genuineness.  In  sueh  a  case,  plaintiff  will  not  be  restrict- 
ed to  proof  by  witnesses  who  saw  the  defendant  sign  the  act,  or  who  know  it  to  be  her 
sigirature  because  tbey  have  frequently  seen  her  write  and  sign  her  name,  or  by  experts 
or  comparison  of  writing.  Art.  325  C.  F.  is  an  exception  to  the  general  rule  of  evidence, 
and  must  not  be  extended  beyond  those  ordinary  cases  to  which  it  clearly  applies. 

APPEAL  from  the  District  Court  of  Ascension,  Randall,  J.  Auguslin  and 
DuffeU  for  the  plaintiff.  R.  A,  U}fton,  for  the  appellant.  The  judgment 
of  the  court  was  pronounced  by 

Slidell,  J.  A  former  action  had  been  brought  upon  the  note  which  forms 
the  basis  of  the  present  suit,  but  the  parish  court-house  was  destroyed  by  a 
conflagration,  and  with  it  the  note.  The  petition  alleges  the  destruction  of  the 
note,  and  also  states  the  consideration  for  which  the  defendant  gave  it — ^goods 
furnished  to  her.  In  her  answer  she  asserted  that  the  note  was  a  forgery,  and 
accompanied  the  plea  by  her  oath.  At  the  trial  the  plaintiff  offered  tw^o  wit- 
nesses to  prove  a  presentment  of  the  note  to  the  defendant,  and  her  acknow- 
ledgment of  its  genuineness.  To  the  admission  of  such  evidence  the  defend- 
ant objected  upon  the  ground,  that,  as  the  defendant  had  pleaded  the  forgery 
under  oath,  the  plaintiff  could  only  be  permitted  to  prove  its  genuineness,  either 
by  witnesses  who  had  seen  the  defendant  sign  the  note,  or  who  could  declare 
that  they  knew  the  signature  to  be  hers,  or  by  experts  or  comparison  of  writ- 
ing, as  established  by  the  Civil  Code,  The  325th  article  of  the  Code  of  Prac- 
tice declares  that :  "  If  the  defendant  deny  his  signature  in  his  answer,  or 
contend  that  the  same  has  been  counterfeited,  the  plaintiff  must  prove  the  ge- 
nuineness of  such  signature,  either  by  witnesses  who  have  seen  the  defendant 
sign  the  act,  or  who  declare  that  they  know  it  to  be  his  signature,  because  they 
have  frequently  seen  him  write  and  sign  his  name.  But  the  proof  by  witnesses 
shall  not  exclude  the  proof  by  experts,  or  by  a  comparison  of  writing  as  estab- 
lished by  the  Civil  Code." 

This  article  was  considered  in  the  case  of  PUquc  v.  Labranchcy  which  was 
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ao  KtioD  against  an  indorser  who  disputed  his  si^ature.     The  note  was  ia       Seoond 
esistence.    Evidence  to  prove  the  verbal  acknowledgment  of  Labrancke  that       Rqach. 
the  eodorsenent  was  in  his  handwriting  was  offered  by  the  plaintiff,  objected  to 
h)  the  defendant,  and  received  by  the  court  below.     Upon  appeal  it  was  heldt 
Martin^  J.  acting  b»  the  organ  of  that  court,  that  the  evidence  was  inadmissible. 

The  allele  of  the  Code,  thus  interpreted,  is  in  derogation  of  the  general 
law  of  evidence,  and  must,  therefore,  be  strictly  construed.  It  must  not  be 
extended  beyond  those  ordinary  cases  to  which  it  clearfy  applies,  and  which 
aloae  are  to  be  considered  as  contemplated  by  the  law  giver.  But  the  case 
before  us  is  out  of  the  ordinary  category.  Here  the  note  has  been  destroyed  ; 
a  circumstance  not  presented  in  any  of  the  cases  cited. 

But  the  defendant  argues  that,  even  where  the  note  has  beeD  destroyed,  it  is 
still jwssible  to  meet  the  requisitions  of  the  Code  of  Practice.  This  is  true; 
but  it  is  not  the  whole  truth.  The  holder  of  a  lost  note  might  perhaps  have 
the  good  fortune  to  find  witnesses  acquainted  with  the  party's  handwriting, 
wko  bad  seen  the  note  before  its  destruction,  or  persons  competent  to  act  as 
experts  who  had  seen  the  note.  But  it  is  obvious  that,  in  most  cases,  the  owner 
woald  be  put  at  disadvantage  by  the  destruction  of  the  note.  The  range  of  his 
eridence  would  be  much  circumscribed.  He  would  be  restricted  to  witnesses 
who  had  seen  and  examined  the  note  before  its  destruction,  while  in  cases 
where  the  instrument  existed  and  could  be  produced,  he  would  have  the  range 
of  the  entire  parish  for  experts,  and  of  the  whole  State,  or  Union,  or  foreign 
countries,  for  witnesses  to  prove  the  handwriting.  We  cannot  strain  the  rule 
of  the  Code  to  a  case  thus  out  of  the  ordinary  category,  and  where  the  ends  of 
jostice  might  be  defeated  by  limiting  the  plaintiff  to  a  class  of  witnessies  who 
perhaps  cooM  not  be  found.  There  was,  therefore,  no  error  in  the  ruFing  of 
the  coort  below. 

On  the  merits,  the  case  stands  thus :  The  plea  of  forgery  is  met  by  the  tes- 
timony of  two  witnesses,  whose  character  has  not  been  impeached.  They 
prove  the  presentation  of  the  note  to  the  defendant  after  its  maturity,  and  her 
recognition  of  its  genuineness.  They  prove  also  that  goods  furnished  to  hdr 
plantation  were  the  consideration  of  the  note,  and  that  the  objection  made  by 
her  to  pay ing  it  when  presented,  was  her  belief  that  it  had  been  already  paid. 
Facts  sworn  to  by  other  witnesses  corroborate  the  statements  of  these  two 
witnesses.  This  testimony  the  }nry  believed.  It  satisfied  them  that  the  note 
was  genuine,  and  they  found  a  verdict  for  the  plainti/f.  The  district  judge  re- 
fused a  new  trial.  Although  this  court  has  the  power  to  reverse  the  verdict  of 
a  jary,  it  is  a  power  we  will  not  exercise  except  where  the  verdict  is  manifest- 
ly erroneous ;  which  we  cannot  say  is  the  case  in  the  present  instance. 
The  exception  to  the  capacity  of  the  plaintiff  was  properly  overruled. 

Judgment  tifirmed. 


Broussard  r.  Nolan. 

At  toy  time  before  a  verdict  \b  rendered  the  jary  may  withdraw  it,  under  leave  of  the  conrt, 
in  order  to  make  it  more  explicit. 
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BROU88&XD       I  PPEAL  from  District  Court  of  West  Baton  Rouge,  Burk^  J.     Robertson^ 
NuLAM.       -^  ^^^  ^^  plaintiff.    Lobdell,  for  the  appellant.    The  judgment  of  the  coart 
was  pronounced  by 

RosT,  J.  This  is  a  petitory  action,  in  which  the  plaintiff  also  claims  dama- 
ges. There  was  judgment  in  his  favor  for  the  land,  and  for  $128  as  damages. 
The  defendant  appealed. 

The  errors  assigned  on  the  appeal  are  as  follows :  1st.  The  judge  of  the 
District  Court  erred  in  allowing  the  jury  to  retire,  after  they  had  given 
in  their  general  verdict,  to  make  it  more  specialt  as  there  was  no  defect  of 
form  to  be  corrected^  2d.  The  jury  erred  in  finding  damages  for  the 
plaintiff. 

It  appears  from  the  record  that  the  jury  brought  into  court  the  foUowiog 
verdict:  **We  the  jury  find  for  the  plaintiff,  $128  damages."  The  verdict 
was  read  by  the  clerk,  but,  before  it  was  recorded,  the  jury  intimated  their  de- 
sire to  reform  it,  and  were  permitted  to  retire  to  the  jury  room  for  that  purpose. 
To  this  proceeding  the  defendant  took  a  biU  of  exceptions.  Shortly  after  the 
juiy  returned  with  the  verdict  upon  which  the  judgment  was  rendered.  It  is 
in  these  words:  **  We  the  jury  find  a  verdict  in  favor  of  the  plaintiff;  the  line 
to  be  defined  agreeably  to  the  survey  of  Thomas  Mullet ;  $128  damages." 

We  are  of  opinion  the  judge  did  not  err.  Before  the  verdict  is  recorded 
the  jury  are  at  liberty  to  withdraw  it,  under  leave  of  the  court,  in  order  to  make 
it  more  explicit. 

The  second  ground  turns  upon  the  evidence.  Nothing  in  the  record  would 
authorize  us  to  disturb  the  verdict  of  the  jury. 

Judgment  affirmed. 
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WiLLEY  V.  Carter. 


An  act  of  sale  of  real  estate  acquired  by  a  partnership,  mast  be  executed  by  all  of  the  part' 

.  ners.    If  signed  by  two  only,  it  will  convey  only  tiieir  interest. 
A  partition  cannot  be  decreed  where  one  of  the  oo-proprieton  has  not  been  represented  in 

the  action. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  «*  The  title  of 
the  plaintiffs",  says  the  judge  a  quot  in  assigning  the  reasons  for  his  judg- 
ment, "  is  derived  from  a  sale  of  Joseph  Cockayne  and  L.  G.  Robbins  to  New- 
ton WUleyt  of  one  undivided  half  of  three  lots.  The  moiety  thus  sold  belong- 
ed to  the  commercial  firm  of  Cockayne,  Watts  4*  Co,,  which  was  composed  of 
three  persons,  Cockayne,  l^atts  and  Robbins ;  the  deed  of  sale  was  signed  by 
two  of  the  partners  only.  The  sale  conveys  the  interest  of  Cockayne  and 
Robbins  only,  the  Supreme  Court  having  decided  that  real  estate  acquired  by 
a  partnership  is  not  partnership  property." 

Stockton  and  Steele,  for  the  appellant.  Nickerson,  for  defendant.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  Under  the  authority  of  several  decisions  cited  by  the  district 
judge,  he  properly  decreed  the  ownership  of  two-sixths  of  the  land  to  be  in  the 
pluintiflls. 
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The  court  below  property  refased  to  decree  a  partitioi,  because^all  the  pro-      Willit 
prietors  were  not  represented  in  the  cause.    If  the  share  of  Watts  has  been      Carter. 
divested  and  has  passed  to  the  pSaintiflT,  the  fact  should  have  been  shown.  The 
testimony  is  loose  and  unsatisfactory  on  the  subject  of  rent.     That  matter  will 
be  open  to  examination  when  the  parties  come  to  a  partition. 

Judgment  affhrmed* 


Blanchard  r.  Dixon* 

Tbe  provisions  of  tec  32  of  the  stat.  of  7  Jone,  1806,  relative  to  the  police  of  slaves,  musff 
be  strictly  constraed,  and  the  authority  it  confers  upon  a  freeholder  cannot  be  extended  to 
any  other  person,  and  where  one  not  a  freeholder,  in  attempting  to  exercise  the  aathority 
conferred  by  that  section,  shoots  and  injures  a  slave,  he  will  be  responsible  to  his  master 
in  damages  for  any  permanent  diminotion  ofthevalae  of  the  slave,  far  the  loss  of  his 
liixir,  and  the  expense  of  snigieal  treatment 

APPEAL  from  the  District  Court  of  Wes^  Baton  Kougc,  Penn^  J.    Bennettf 
for  the  appellant.    Lacey,  for  the  defendant.      The  judgment  of  the 
court  was  pronounced  by 

Kiife,  J.  This  is  an  action  instituted  to  recover  damages  for  injuries  done  to 
a  slave  of  the  plaintiff,  who  was  shot  by  the  defendant,  as  it  is  alleged,  without 
provocation.  The  cause  wss  tried  by  a  jury,  who  returned  a  verdict  for  the 
defendant*  and  the  plaintiff  has  appealed. 

The  iaets  are  uncontradicted,  and  are  derived  principally  from  a  statement  of 
the  circumstances  connected  with  the  occurrence,  made  by  the  defendant  him- 
self. They  are  as  follows :  The  defendant  is  the  overseer  of  Nolan  Stewarts 
On  Sunday,  the  2l8tof  March,  1847,  he  met  the  slave  in  question  in  the  high 
road,  opposite  to  StewarVs  plantation,  which  is  in  sight  of  the  plaintiff's  resi^ 
dence,  and  asked  him  if  he  had  a  pass.  The  answer  of  the  slave  was  in  french, 
and  was  not  understood  by  the  defendant,  but  the  latter,  judging  from  the  tone 
of  the  slave,  conceived  it  to  be  disrespect! al.  The  slave  was  ordered  to  stop } 
but  instead  of  submitting,  he  fled  and  passed  into  the  field  of  Stewart.  The 
defendant  retorned  into  his  house,  armed  himself  with  a  rifle,  mounted  a  horse, 
pursued  and  shot  the  slave,  who  was  in  SttwarVs  field,  at  a  distance  of  about 
six  acres,  fracturing  his  knee.  Witnesses  who  have  known  the  slave  for  seve^ 
lal  years,  state  that  he  is  of  good  character,  quiet,  and  submissive  in  his  dispo* 
sition. 

The  defendant  contends,  that  the  slave  having  been  found  absent  from  the 
plantation  of  his  owner,  without  a  written  permission,  and  unaccompanied  by  a 
white  person,  and  having  refused  to  submit  himself  to  examination,  and  at- 
tempted to  escape,  he  was  justified  in  shooting  him ;  and  refies  upon  sec- 
tions 30  and  32  of  the  act  of  the  7th  June,  1806.    B.  &  C's.  Big.  pp.  53,  54. 

The  first  section  relied  on  provides  that,  persons  residing  in  the  country 
shall  not  allow  slaves  under  their  control  to  go  out  of  the  plantation  to  which 
they  betong,  without  a  written  permission  ;  and  if  a  slave  be  found  beyond  the 
Jimiti  of  the  plantation  to  which  he  belongs  without  sach  written  permission, 
and  unaccompanied  by  a  white  person,  he  shall  be  punished  in  the  manner  di- 
rected by  the  act,  and  sent  back  to  his  master.  The  32d  section  of  the  act  is  in 
the  following  words : 
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**  If  any  slave  shall  be  found  absent  from  the  house  or  ilwelling,  or  where  his 
usual  place  of  working  or  residence  is,  without  some  white  person  nccompnny- 
inghim,  and  shall  refuse  to  submit  himself  to  the  examination  of  any  freehold- 
er, the  said  freeholder  shall  be  permitted  to  seize  and  correct  the  said  slave,  as 
aforesaid  ;  and  if  the  said  slave  should  resist,  or  attempt  to  make  his  escape,  the 
said  inhabitant  is  hereby  authorized  to  make  use  of  arms,  but  at  all  events,  to 
aToid  the  killing  of  said  slave  ;  but  should  the  said  slave  assault  and  strike  the 
said  inhabitant,  he  is  lawfully  authorized  to  kill  him.** 

We  deem  it  unnecessary  to  enquire  whether  a  freefiolder,  under  the  circum- 
stances of  this  case,  woukl  have  been  justified  in  resorting  to  the  violent  means 
used  by  the  defendant  to  arrest  a  slave,  in  the  day  tinie,  on  the  highway,  on  a 
day  of  rest,  suspected  of  no  crime,  who  is  guilty  of  no  assault,  and  who  mere- 
ly endetivors,  by  fligiit,  to  escape  from  an  examination — more  particularly  in 
the  absence  of  proof  that  he  could  not  have  been  overtaken  by  further  pursuit, 
•r  that  the  arrest  could  not  have  been  otherwise  safely  effected.  See  AUaln  v. 
Y(m«g,9  Mart.  221. 

The  provisions  of  the  sections  nnder  consideration  are  departures  from  the 
general  law,  and  must  be  strictly  construed.  In  the  absence  of  this  express 
legislation,  no  citizen  could  legally  assume  to  interfere  with  the  property  of  his 
neighbor  in  the  manner  authorized  by  the  statute.  The  extraordinary  powers 
which  it  confers  in  relation  to  slaves  have  been  confided  to  a  certain  specified 
class  of  citizens,  to  whose  prudence  ai>d  discretion  the  legislature  supposed 
they  could  be  safely  entrusted.  Freeholders  alone  are  authorized  by  the  law 
invoked,  to  seize  and  correct  slaves  who  are  found  absent  from  their  homes 
without  a  written  permission,  and  unaccompanied  by  a  white  person,  and  to  use 
arms  in  the  event  of  resistenee,  or  of.  an  attempt  to  escape.  This  authority 
cannot  be  extended  beyond  the  express  terms  of  the  statute. 

The  defendant  could  only  have  availedhimself  of  the  protection  of  the  statute 
on  which  he  relies,  by  bringing  himself  within  its  provisions,  and  showing  him- 
self to  be  a  freeholder.  This  he  has  neiiher  alleged  nor  proved  ;  and,  under 
the  evidence,  we  think  that  he  is  answerable  for  the  damages  which  the  plain- 
tiff has  sustained. 

Having  the  testimony  before  us  in  relation  to  the  extent  of  the  injury  caused 
to  the  plaintiff,  we  will  not  remand  the  cause,  but  put  an  end  to  the  litigalion 
by  rendering  a  final  decree. 

The  slave  was  confined  for  a  year  with  the  wound.  His  knee  has  become 
stiff.  At  the  date  of  the  trial  he  walked  with  dif)iculty,  and  was  compelled  to 
use  a  crutch.  The  physician  says  that  he  may  be  able,  in  a  year  or  two,  to  walk 
without  the  aid  of  a  crutch;  that  the  injury  is  permanent,  but  that  with  time, 
the  use  of  the  limb  will  be  measurably  restored. 

The  witnesses  all  concur  in  stating  that  the  slave  was  worth  Si, 000  at  the 
date  of  the  injury,  and  that  his  value  has  been  lessened  by  at  least  two  thirds, 
}n  consequence  of  the  wound .  The  plaintiff  has  also  bean  subjected  to  a  charge 
of  $50  for  medical  services.  Under  the  evidence,  we  think  that  $700  is  a  fair 
estimate  of  the  damages. 

The  judgment  of  the  District  Court  is,  therefore,  reversed  ;  and  it  is  de- 
creed that  the  plaintiff  recover  of  the  defendant  S700  as  damages,  with  interest 
from  the  date  of  this  decree,  and  that  the  defendant  pay  the  costs  of  both  courts. 
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The  State  v.  Hays. 

I    4a    GO 

Decisioof  in  State  r.  Hebert,  10  Kob.  41.  and  Stale  y.  Hooper,  3  An.  596,  affirmed.  |  J4_  904 

APPEAL  from  the  District  Court  of  Terrebonne,  Randall,  J.  Cole,  Dis- 
trict  Attorney,  for  the  State*  No  counsel  appeared  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

Ki5e,  J.  Hays  was  arrested  and  taken  before  a  justice  of  the  peace,  on  an 
affidafit  made  that  he  had  killed  one  Ainstoor(h»  The  justice  considered  that 
the  evidence  established  the  commission  of  the  crime  of  murder,  notwithstand- 
ing which  he  admitted  the  accused  to  bail,  in  the  sum  of  $5,000. 

An  indictment  for  murder  was  subsequently  found  against  the  accused,  who 
iailed  to  appear  and  answer  to  the  charge.  The  district  attorney  thereupon 
nioTed  for  a  judgment  agninst  the  surety  on  the  bond,  which  motion  was  op- 
posed on  the  ground  that  the  justice  was  without  authority  to  admit  the  accused 
to  trial.     Tbe  objection  was  sustained,  nnd  the  State  has  appealed. 

la  tbe  case  ef  the  State  v.  Hooper,  3  An.  R.  598,  we  had  occasion  to  exa- 
mine into  the  powers  of  justices  of  the  pence  to  admit  parties  to  bail ;  and  held, 
io  conformity  with  the  decision  in  the  case  of  the  Slate  v.  Hebert,  10  Rob.  41, 
tb:tt  they  were  incompetent  to  grant  bail  when  the  offence  was  puniiihiible  with 
dpRtli  or  imprisonment  at  hard  labor  for  seven  years  or  more,  and  that  bonds 
taken  by  them  ins.  cb  cases  fur  the  appearance  of  parties  accused  were  void, 
being  in  contravention  of  a  prohibitive  law.  See  Act  of  3d  May,  1805;  Bui. 
ACur.  Dig.  529.  Act  of  Slst  March,  1807;  Bui.  dc  Cur.  Dig.  530.  Sess. 
Acts,  p.  448,  §  43.  Judgment  ajirrned. 


Lbjeune  v.  Hgbert. 

Ooe  who  parcbaies  land,  assoming  to  pay,  aa  part  of  the  price,  a  balance  doe  by  hia  veodor 
to  tbe  original  owner  wboparchased  with  full  knowledge  of  the  existence  of  a  aervitade 
CA  the  property,  cannot  witlibold  any  part  of  the  amount  assumed,  on  the  groand  of  a  coo. 
cealroent  by  his  immediate  vendor  of  the  existence  of  the  servitude.  There  is  no  privity 
between  tbe  original  vendor  and  the  last  purchaser ;  the  latter  mast  look  to  bis  immediate 
vendor. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Penji^  J-  Grecvts, 
for  the  plaiutitf.  H".  E.  £(^u;arc/f,  for  the  appellant.  The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  This  is  the  second  appeal  in  this  case :  the  first  is  reported  in  2 
An.  p.  45.  The  evidence,  for  the  admission  of  which  it  was  remanded,  is  in 
the  record,  and  the  only  question  now  before  us  is,  whether  the  defendant  is 
entitled  to  claim  from  the  piaintiflT  a  diminution  of  the  price  stipulated  to  be  paid 
by  him,  on  account  of  the  alleged  servitude.  It  was  determined  against  the 
defendant  in  the  first  instance,  and  he  appealed. 

The  act  of  the  plaintiff  and  others,  making  a  dedication  for  a  public  road 
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L1JSXJ4B  which  was  to  pass  over  the  land  dow  held  by  the  defendant,  is  under  private 
Hebsbt.  signature,  and  bears  date  5th  September,  1640.  The  plaintiff  sold  the  land  to 
the  widow  Leray  on  the  9th  of  November,  1840,  and,on  the  5th  of  June,  1841, 
Mrs.  Leray  became  a  party  to  the  act  of  dedication,  and  agreed  to  take  the 
place  of  her  vendor,  relatwement  au  chemin  qui  fut  ahandonne  par  ltd  pour 
Vusage  du  public^  le  b  Septemhre^  1840.  From  this  statement  it  is  manifest 
that  there  was  no  concealment  by  the  plaintiff  from  his  immediate  vendee,  and 
that  he  is  entitled,  against  her,  to  the  price  stipulated  in  the  sale.  The  record 
further  shows  that  the  act  of  dedication  was  recorded  on  the  2d  day  of  Sep- 
tember, 1842,  and  that,  on  the  6th  of  October,  1842,  Mrs.  Leray  sold  to  the 
defendant,  who  assumed  to  pay,  as  part  of  the  price,  the  sum  remaining  due  to 
the  plaintiff,  and  now  claimed  by  him,  under  that  stipulation  in  his  behalf.  The 
act  of  sale  is  silent  as  to  the  servitude. 

If  there  was  any  concealment,  it  was  by  the  last  vendor,  and  she  is  alone  re^ 
sponsible.  There  is  no  privity  between  the  plaintifi'  and  the  defendant,  and  the 
latter  has  no  just  cause  to  withhold  any  portion  of  the  sum  claimed  of  her. 

Judgment  affirmed. 


Gremillon  v.  Bonaventure. 

When  the  cause  of  action  is  not  stated  in  the  petition  with  safficient  precision,  and  the  effect 
has  been  to  sorpise  the  defendant  and  prevent  her  from  setting  np  the  proper  defence*  the 
case  will  be  remanded,  with  leave  to  amend. 

APPEAL  from  the  District  Court  of  Pointe  Coupee,  Farrar,  J.  Lacoste^ 
for  the  appellant.  Provosty,  for  the  defendant.  The  judgment  of  the 
court  was  prounced  by 

RosT,  J.  The  plaintiff  instituted  a  petitory  action  for  a  tract  of  land  in 
possession  of  the  defendant.  The  defence  set  up  was  a  general  denial,  a  valid 
title,  and  the  prescription  of  ten,  twenty,  and  thirty  years.  At  the  trial,  the 
defendant  produced  a  regular  chain  of  titles,  ascending  beyond  the  longest  pre 
scription.  But  in  argument,  the  plaintiff  's  counsel  placed  his  claim  upon  art.- 
2337  of  the  Civil  Code,  which  declares  dotal  property  inalienable  during  mar- 
riage, and  upon  arts.  3490,  2343,  of  the  same  Code,  which  make  it  imprescrip- 
tible during  the  same  time.  It  was  shown  that  the  property  had  been  given  in 
marriage  to  the  plaintiff  by  her  father,  in  1811. 

The  defendant  contends  that  to  have  the  benefit  of  the  aiticles  of  the  Code 
on  which  the  plaintifi  reJies,  she  should  have  resorted  to  the  remedy  pointed 
out  by  art.  2342,  and  should  have  brought  au  action  to  set  aside  the  sale.  Her 
counsel  has  alleged  in  this  court  that  the  form  of  action  selected  by  the  plain- 
tiff has  operated  a  surprise  upon  her,  and  prevented  him  from  making  the  pro- 
per defence. 

We  are  of  opinion  that  the  cause  of  action  was  not  stated  with  sufficient 
precision  in  the  pleadings,  and  that  this  omission  was  well  calculated  to  pro- 
duce surprise.     Justice  requires  that  the  case  should  be  remanded. 

It  is,  therefore,  ordered  that  the  judgment  in  favor  of  the  defendant  be 
reversed,  and  the  case  remanded  for  further  proceedings,  with  leave  to  both 
parties  to  amend ;  the  defendant  and  appellee  paying  the  costs  of  this  appeal. 
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FusELiEE,  Administrator,  v.  Robin.  „1 


Tbe  power  to  represent  a  principal  in  the  defence  of  actioni,  ii  not  one  of  adminiBtration. 
Soch  a  power  can  refloit  only  horn  the  ezpreM  ternu  of  an  initmment,  or  from  an  implica- 
tion flo  clear  as  to  be  irresistible. 

A  mandate  which  aatborizes  the  sgent  "  poarsoivre  le  reoonyrement  de  toates  cr^anses,  par 
tcwtes  Toies  de  droit— ^  ce  iaire,  paraitre  en  jostice  tant  en  demandant  qn'en  defendant/' 
empowers  the  agent  where  an  action  has  been  legally  instituted  against  the  principal,  as 
by  attachment,  Jic.|  to  appear  and  accomplish  the  purpose  of  the  mandate— the  collection 
of  debts  dae  the  principal,  by  pleading  in  compensation  or  reconvention ;  but  it  confers  no 
soch  general  aathority  to  defend  actions  as  will  render  service  of  citation  on  the  agent 
sufficient. 

When  a  principal  is  domiciled  in  fl^ foreign  country,  having  an  agent  here,  an  action  against 
the  former  most  be  institated  before  the  court  of  tbe  agent's  domiciL 

APPEAL  from  the  District  Coart  of  Pointe  Coupee,  Farrar,  J.     Cooley, 
for  the  phuDtilf.    Lacoste^  for  the  appellant.    The  jadgment  of  the  court 
waB  pronoDDced  by 

Slidei,!.,  J.  The  firet  questitiD  to  be  considered  in  this  case  is,  whether 
the  power  of  attorney  given  to  Delamare  was  sufficient  to  authorize  a  service 
of  citation  upon  him,  in  a  suit  for  a  sum  of  money  brought  against  his  princi- 
pal, a  resident  of  a  foreign  country.  The  power  so  to  represent  the  principal 
MB  defendant,  is  certainly  not  one  of  administration.  If  a  judgment  be  obtained 
against  the  principal,  it  involves  grave  consequences.  Its  registry  would  create 
a  judicial  mortgage  upon  his  real  estate,  and  its  execution  would  effect  the 
alienatioD  ef  his  property.  Such  a  power  ought  not  to  be  lightly  recognised. 
It  should  result  from  the  express  terms  of  the  instrument,  or  at  least  by  an 
implication  so  dear  as  to  be  irresistible.  In  the  present  case  the  instrument 
contains  a  restricted  power  to  sell  the  principara  property  situate  in  Pointe 
Couple,  «*  saiwifU  qu'Upourra  en  £lre  avise  ult6rieurement."  Again,  it  expressly 
anthoriaes  the  attorney  to  appear  in  court  as  plaintiff,  to  collect  debts  due  to 
the  constiCaent.  But  it  is  said  the  power  contemplated  the  defence  of  suits. 
This  is  true;  bat  the  power  was  qualified,  and  must  be  restricted  to  the  cases 
specially  enumerated  ^'pourauivre  le  recouvrement  de  toutes  cr6ance8  par 
toQtes  votes  de  droit — d  ce  Jairt  paraitre  en  justice  tant  en  demandant  qu'en 
defendant."  Under  this  power  if  a  suit  were  legally  instituted  against  the 
principal  in  Pointe  Coupee,  as  it  might  have  been  by  attachment  &c.,  Dda- 
mare  would  have  been  authorized  to  appear  and  accomplish  the  purpose  of  the 
mandate,  the  collection  of  debts  due  to  his  principal,  by  pleading  in  compensa- 
twD  or  reconvention.  This  interpretation  satisfies  the  words  of  the  power, 
and  gives  them  effect. 

In  the  interpretation  of  this  power  it  is  not  improper  to  notice  the  difference 
of  its  language  from  that  contained  in  another  power,  (which  the  plaintiff  has 
offered  in  evidence,)  given  by  Robin  to  Landreaux^  by  public  act,  a  few  days 
after  the  power  to  Delamare.  This  power,  while  more  comprehensive  in  other 
respects,  is  also  broader  with  regard  to  the  defence  of  suits.  Its  language  is 
unqualified — **  paraitre  en  justice  tant  en  demandant  qu*en  defendant."  We 
are,  therefore,  of  opinion  that  Robin  could  not  be  made  a  party  defendant  ia 
this  action  by  the  serrice  of  a  citation  upon  Delamare- 
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FrsEMKR  A  citation  was  also  served  upon  Landrtaux.  This  suit  was  brought  in  the 
B^'iiN  District  Court  at  Pointe  Coup6e.  Landreaux  was  domiciled  in  New  Orleans, 
and  his  principal  was  domiciled  in  a  foreign  country.  Landreaux  appeared 
and  pleaded  the  exception  of  domicil,  contending  that  the  suit  should  have  been 
brought  in  a  court  at  New  Orleans.  This  exception  should  have  been  sustain- 
ed. Our  Code  has  adopted  as  the  general  rule  the  maxim  of  the  civil  law, 
actor  sequitur  forum  reu  The  rule  is  founded  upon  the  consideration  that  the 
party  attacked  will  thus  have  the  greatest  facility  in  making  his  defence ;  and 
the  spirit  of  the  rule  seems  to  us  to  apply  with  equal  force  to  the  attorney  of 
a  party  domiciled  abroad. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  petition  be  dismissed  as  in  case  of  non-suit ;  the  plaintiff  paying 
costs  in  both  courts. 


Kxox  f .  The  Police  Jury  op  West  Baton  Rouge. 

One  who  has  constractedj  a  levee  on  the  lands  of  an  absentee,  ander  an  adjadication  made 
by  the  police  jary,  which  has  been  accepted  by  the  inspector,  in  case  of  the  lands  not  sell- 
ing for  the  amount  of  the  aci^adhcation  and  of  there  being  no  other  property  of  the  absen- 
tee within  the  parish,  m^y  recover  the  balance  from  the  police  jury. 

APPEAL  from  the  District  Court  of  West  Banton  Rouge,  NickolU,  J. 
Elam,  for  the  appellant.  Brunot  and  Btnnett^  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

KosT,  J,  1*he  police  jury  of  West  Baton  Rouge  caused  to  be  sold  to  the 
lowest  bidder,  the  making  of  a  new  lev6e  and  road,  in  front  of  a  tract  of  land 
belonging  to  L.  Dupuy,  an  absentee.  Edward  Brady  and  William  McGrovan 
became  the  contractors,  for  $3000,  and  gave  bond  and  security,  to  the  satisfac- 
tion of  the  inspector  of  roads  and  levtes.  for  the  faithful  performance  of  the 
couti*act.  The  work  was  completed  in  due  time,  and  accepted  by  the  inspec- 
tor. Dupuy  having  failed  to  pay,  an  order  of  seizure  was  issued  against  the 
land,  which  was  sold  for  $15.  The  plaintiflf  having  subsequently  purchased  the 
claim  of  the  contractors,  called  upon  the  police  jury  to  pay  it,  and,  and  on  their 
refusal  to  do  so,  this  suit  was  instituted.  The  defence  is  a  general  denial  and  a 
lipecial  plea  that  the  defendants  are  not  legally  bound  to  pay  for  making  the 
levee,  as  it  is  not  only  erected  for  the  good  and  protection  of  the  parish  of 
West  Baton  Rouge,  but  also  to  protect  a  great  extenc  of  territory,  within  the 
State,  and  beyond  the  limits  of  the  parish.  The  case  was  tried  before  a  jury, 
and  a  verdict  obtained  by  the  plaintiflf  for  $700  and  iuterest.  He  has 
appealed. 

The  authority  of  the  inspector  is  not  denied  in  the  answer.  The  allega- 
tions of  the  defendants  thnt  they  erected  the  levee  not  only  for  the  good  and 
protection  of  the  parish  of  West  Baton  Rouge,  but  also  to  protect  a  much 
gi'cater  extent  of  territory,  is  inconsistent  with  the  other  facts  of  the  answer. 
The  adjudication  is  proved  as  alleged.  It  is  in  evidence  that  the  land  was  sold 
judicially  for  the  sum  of  $15.  It  is  admitted  that  Dupuy  is  an  absentee,  and 
there  is  no  evidence  that  he  has  other  property  in  the  parish.  Under  the  de- 
cisions of  this  court  io  the  cases  of  Morgan  v.  Folirt  Jury  of  Polnit  Covp^t^ 
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11  La.  p.  167,  O^Brienv.  Police  Jury  of  Concordia,  2d  An.  355,  and  Michel        Knox 
V.  Police  Jury  of  West  Baton  Rouge,  3d  An.  123,  the  defendants  are  bound  to  police  Joky. 
poy  the  price  of  the  adjudication. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  plaintiff  for  $2,985,  with  legal  interest  from 
the  6th  of  October,  1845,  and  costs  in  both  courts. 


Holmes  et  al.  v.  Barclay  et  al. 

Ad  action  will  lie  in  this  State  for  damages  done  to  the  property  of  the  plaintiff  by  a  steamer 
in  another  State,  thoagh  by  the  laws  of  the  latter  the  action  wouM  be  held  to  be  local 
Soch  an  action,  nnder  oar  laws,  is  a  personal  action. 

Ad  attachment  will  not  lie  in  an  action  lor  damages  ex  delicto, 

APPEAL  frtim  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.     C 
M.  Randall,  for  the  plaiutiffs.     Benjamin  and  Micou,  for  the  defendants. 
The  judment  of  the  court  was  pronounced  by . 

EasTis,  C.  J.  This  is  an  action  against  the  defendants  for  damages  caused 
bj  their  steamer,  the  Belle  Air,  during  the  high  flood  of  the  Mississipdi,  in 
June,  1844,  in  running  into  and  destroying  a  brick  warehouse  and  injuring  a 
steam  mill  belonging  to  the  plaintiffs,  in  the  town  of  Chester,  State  of  Illinois. 
The  District  Court  gave  judgment  for  the  plaintiff  for  the  sum  of  $3,500,  with 
interest,  and  the  defendants  have  appealed.  ' 

That  the  damages  to  the  plaintiffs*  property  was  occasioned  by  the  fault  of 
those  who  had  charge  of  the  steamer,  we  think,  with. the  district  judge,  clearly 
results  from  the  evidence;  but  we  are  notable  to  concur  with  him  in  his  opinion 
as  to  the  amount  which  the  defendants  are  bound  to  reimburse  the  plaintiffs.  We 
have,  oo  several  occasions,  expressed  our  opinion  on  the  nnsatisfactory  charac- 
ter of  all  general  estimates  of  damage  resulting  fi'om  the  destruction  of  build- 
ings and  other  works,  without  the  details  being  given,  which  would  enable  us  to 
test  their  accuracy.     In  this  case  the  mill  has  been  since  repaired,  but  we  have 
DO  evidence  of  the  amount  expended  for  the  repairs,  and  have  nothing  before 
us  bat  declarations  of  the  amount  of  the  damage.     This  is  certainly  not  the 
beat  evidence  which  it  was  in   the  power  of  the  plaintiffs  to  produce  of  the 
amount  of  the  damage  sustained  by  them,  and  we  feel  bound  to  receive  it  with 
great  reserve.     The  brick  building  was  demolished,  and  we  have  evidence  be- 
fore us  which  will  enable  us  to  fix  its  value  at  the  time  of  the  accident,  in  the 
BQoiroer  of  1844.         ^ 

As  we  consider  the  plaintiffs  not  liable  for  remote  damages,  we  think  the  sum 
of  Sl,600  is  all  they  are  entitled  to  recover,  nnder  the  evidence. 

The  exception  taken  by  the  defendants  that  the  plaintiffs'  action  could  not  be 
maintained  in  this  State,  because  under  the  common  law,  which  prvailes  in  lUi- 
Dois,  it  would  be  held  to  be  local,  and  the  plaintiffs'  remedy  be  confined  to  the 
coQDty  in  which  the  cause  of  action  originated,  was  properly  overruled  by  the 
District  Court.  The  present  action  is,  under  our  laws,  a  personal  action,  and  is 
not  distinguished  from  any  ordinary  civil  action  as  to  the  place  or  tribunal  in 
which  it  may  be  brought. 
This  suit  was  commenced  by  altachmcnt,  and  the  judgment  of  tln.s  court  is 
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HoLMBf  asked  apon  a  decision  of  the  district  judge  discharging  a  rale  taken  by  the  de- 
BAHCLikr.  fondants  in  order  to  have  the  attachment  set  aside.  We  have  held  that  an  at- 
tachment will  not  lie  in  an  action  for  damages  ex  delicto,  and  the  defendants,  on 
their  simple  motion,  could  have  had  the  attachment  in  this  case  set  aside.  Bot 
the  application  was  made  upon  certain  specific  grounds,  other  than  this,  as  is 
contended  by  the  counsel  for  the  plaintiffs.  One  of  them  was,  that  the  affida- 
vit was  insufficient  to  justify  the  attachment.  At  the  time  of  the  application 
the  plaintiffs'  petition  had  been  filed,  which  disclosed  their  cause  of  action, 
from  which  it  resulted  that  no  attachment  could  issue  in  the  cause. 

The  affidavit  was  in  the  words  of  the  statute  of  1839  (Acts  of  1839,  p.  168, 
§  16)  ipsisnmis  verbis.  But  the  cause  of  action  being  one  upon  which  no  at- 
tachment could  by  law  issue,  the  affidavit  cannot  be  tested  by  that  standard, 
which  regulates  cases  in  which  attachments  can  issue.  The  cause  of  action 
bemg  insufficient  to  maintain  the  attachment,  the  insufficiency  of  the  affidavit  to 
justify  the  attachment  follows  of  course.  The  objection  is  not  one  of  form,  bot 
is  to  the  basis  of  the  action.  We,  therefore,  think  the  court  ought  not  to  have 
discharged  the  rule,  but  to  have  dissolved  the  attachment. 

The  defendants  having,  however,  appeared  and  pleaded  to  the  action,  judg- 
ment must  be  rendered  against  them. 

The  judgment  of  the  District  Courtis,  therefore,  reversed,  and  it  Is  ordered 
that  the  plaintiffs  recover  from  the  defendants,  in  solido,  the  sum  of  $1,600, 
with  interest  thereon  from  the  28th  of  March,  1845,  at  five  per  cent ;  that  the 
attachment  be  dissolved  at  the  cost  of  the  plaintiffs ;  and  that  the  plaiotifl^s  psy 
the  costs  of  this  appeal,  and  the  defendants  the  ordinary  costs,  exclusive  of  the 
attachment  costs,  in  the  District  Court. 


Same  Case — On  an  Application  for  a  Re-hearing. 

In  an  action  in  tihii  State  tot  damages  for  an  ofi*ence  or  qaasi-offeace  commuted  io  aootier 
State,  by  the  laws  of  which  a  jory  might  have  aUowed  interest  on  the  amoant  of  damages 
assessed,  the  plaintlfis  may  recover  interest  from  jadicial  demand  on  the  estimation  of  the 
damage,  where  such  interest  is  allowed  as  a  part  of  the  damages. 

ON  an  application  for  a  re-hearing  in  this  case,  the  judgment  of  the  court 
was  pronounced  by 
Slidell,  J.  The  interest  in  this  case  having  been  allowed  by  the  District 
Court,  we  confirmed  that  portion  of  the  judgment,  because  we  considered 
it  as  part  of  the  damages,  and  allowed  as  such.  In  Illinois,  where  the  cause 
of  action  accrued,  it  would  have  been  competent  for  a  jury  to  have  allowed 
interest  in  making  up  the  estimate  of  damages,  and  we  thought  the  plaintiflb 
entitled  to  the  same  indemnity  here. 

Re-hearing  refused. 
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Haydetn  v.  NuTir  et  mx* 

ht  priDcipTev  aodiitiiietioii  can  be  made  between  a  oonventiooal  transfer  of  property  by  a  Bn*- 
kind  to  bis  wife  for  tbe  payment  of  bar  dotal  or  parapbexnaf  rights,  and  one  made  ander 
the  form  of  jadicai  proceedings.  Per  Curiam :  Where  there  has  been  an  amicable  snit  in 
which  tbe  wife  charges,  and  the  husband  confesses,  a  debt,  and  the  jadgment  thos  reodere  J 
is  ezecated  by  tbe  sheriff,  the  parties,  so  far  as  creditors  are  concerned,  stand  sabtantially 
in  BO  better  poaitioii  than  if  diey  had  merely  clothedl  their  contract  with  the  form  of  a  nota- 
rial act. 

The  law  of  tbe  place  where  the  partie»  intend,  at  the  time  ef  their  marriage,  to  fis  their 
AwiieiL  wbei>  there  iii  no  marriage  contract  or  one  witbont  any  provision  in  diis  respeotr 
and  when  that  intention  is  anequivocaily  ascertained,  and  sapported  by  a  sabseqoent  re- 
moval to  tbe  place  contemplated,  governs  tbe  rights  resulting  from  the  marriage. 

Where  a  marriage  is  contracted  in  a  State  in  which  the  husband  was  domiciled  at  the  timer 
snd  ttere  was  no  change  of  domicil,  ner  any  albselate  and  clear  intention  to  change  it,  be*> 
fore  the  receipt  by  tbe  bwbaDA  of  tbe  property  of  tbe  wifo,  tbe  Isw  of  the  place  of  the 
marriage  meat  control  tbe  rights  of  the  wife. 

By  the  laws  of  Virginia  and  Alisaissippi  money  and  bank -utoek  bequeathed  to  a  women  sub- 
ject to  the  condition  of  being  returned  to  tbe  estate  of  tbe  testator  io  case  of  ber  dying 
without  leave  living  at  her  death,  will  become  the  property  of  her  husband,  by  ber  marriage 
and  the  redaction  of  it  into  possessbn  by  the  hcnband.  His  obligation  to  return  tbe  amount 
to  the  estate  of  tbe  testator  in  case  of  the  wife's  death  wiKhout  issue  Itviog  at  tbe  time, 
caooot  prevent  bii  acquiring  the  ownertbip  of  her  interest,  which*  is  personalty. 

A  huaband  cannot  abandon,  io  favor  of  bis  wife,  a  ckun  due  te  him,  to  the  detriment  of  hie 
creditors. 

Where  money  and  bank-stoc|^  were  bequeathed  by  one  who  resided  and  died  in  tbe  State  of 
Tirginia,  on  tbe  condition  of  its  being  returned  to  hi*  estate  in  case  of  the  death  of  the  leg- 
atee witbont  issue  Uving  at  the  time  of  her  death,  and  the  legatee  removes  to  this  State 
and  diet  here  without  issue  bequeathing  tbe  whole  ef  the  property  to  a  third  person,  the 
beqaest  made  in  Virginia,  being  valid  by  tbe  laws  of  that  State,  it  wouldf  be  to  strain  the 
policy  of  oar  laws  to  an  unreasonable  extent  to  refuse  to  enforce  it  here,  in  a  contest  be^ 
tween  the  executors  of  the  first  testator  and  tbe  legatee]  under  tbe  will  made  in  thie 
State. 

At  a  general  niier  husband  and  wife  are  incapable  of  contracting  with  each  other.  Tbe 
0B2y  exceptions  to  this  rule  are  those  enumerated  in  art.  2431  C.  C.  Attempted  contract* 
between  bosband  and  wife  not  included  in  these  exceptions,  are  nullities. 

AotioQS  to  annul  contracts  made  between  bueband  and  wife,  not  enumerated  in  tbe  except 
tionf  eootained  in  art  2431  C.  C,  are  not  prescribed  hy  one  year  under  arts.  1982,  1989 
C.  C,  the  nullity  in  such  caaes  resulting  from  tbe  incapacity  ef  tbe  psrties  to  contract. 
That  prescription  applies  where  the  transfer  takes  place  between  partie*  capabte  ef  con^ 
traetittg. 

An  act  executed  in  another  State  in  favor  of  a  vendor  by  one  who  bad  purchased  a  tract  of 
land  in  tiiis  State,  which  recites  that  "  for  tbe  eonsideration  of  one  dollar,  and  tbe  further 
coQsidermtioD  of  securing  to  flie  vendor  the  payment  of  certain  notes"  executed  for  the 
price,  be  sells  and  conveys  tbe  property  to  his  vendor,  the  act  stipulating  that  if  he  should 
pay  the  said  notes  '^tben  these  presents  and  the  estate  hereby  granted  shall  become  utter- 
ly void"  &C.,  duly  recordod  in  the  mortgage  office  of  tbe  parish  in  which  the  land  is  situa- 
ated,  win  have  the  effect  of  a  mortgage  in  thin  State.  C.  C .  3357.  Nor  will  tbe  beuefit  of 
the  owrtgage  be  restricted  to  the  mortgi^ee ;  the  transferreea  of  the  debts  intended  to  be 
seeared  are  entitled  to  the  benefit  of  tbe  accessory  obligation.  C.  C.  2615. 
A  Burtgage  duly  registered  in  tbe  mortgage  office  of  tbe  parish  in  which  the  land  lies,  win 
not  be  effected  by  tbe  subsequent  division  of  the  parish,  and  tbe  establishment  of  a  scpa- 
ntc  parish  embracing  the  land  mortgaged. 
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HAYDKif         1  PPEAL  from  the  District  Court  of  Madison,  Selby,  J.     This  appeal  was 
jjjij.-  jljL  taken  by  the  plaint ilT  from  a  judgment  rendered  on  the  verdict  of  a  jury,  in 

favor  of  the  defendants.  Stockton  and  Steele,  for  the  appellant.  SkorU  Thomas 
and  Snyder,  for  the  defendants.  The  judgment  of  the  court  was  pro- 
nounced by 

Slidell,  J.  The  plaintiff  is  a  creditor  of  Nutt,  and  instituted  this  suit  for 
the  purpose  of  setting  aside  a  judgment  rendered  in  favor  of  Mrs.  JSutt  against 
her  husband,  and  a  judicial  sale  of  lands,  slaves,  cattle  and  other  property  made 
to  her  in  block,  under  execution,  for  a  total  price  of  $16,600.  The  plain- 
tiff charged  that  the  judicial  proceedings  between  the  husband  and  wife  were 
collusive  and  fraudulent,  and  that  the  alleged  indebtedness  of  the  husband  to 
her  never  existed. 

A  branch  of  this  case,  upon  the  appeal  of  another  creditor,  has  been  before 
us.  See  Dennistoun  v.  Nutt,  2  Annual,  483.  We  then  expressed  the  opinion 
that,  in  principle,  no  distinction  was  to  be  made  between  a  conventional  trans- 
fer of  property  made  by  the  husband  to  the  wife  for  the  payment  of  her  dotal 
or  paraphernal  rights,  and  one  made  under  the  form  and  by  the  instrumentality 
of  judicial  proceedings,  upon  confession.  To  this  opinion  we  adhere.  Where 
there  has  been  an  amicable  suit,  in  which  the  wife  charges,  and  the  husband 
confesses,  an  indebtedness,  and  the  judgment  thus  rendered  is  executed 
through  the  sheriff,  the  parties,  so  far  as  creditors  are  concerned,  stand  sub- 
stantially in  no  better  position  than  if  they  had  merely  clothed  their  contract 
with  the  form  of  a  notarial  act. 

We  shall  therefore  examine  the  questions  presented  in. this  case  asthongh, 
in  August,  1844,  the  date  of  the  sheriff's  deed,  Nutthtid  executed  in  favor  of 
his  wife  a  sale  of  the  lands,  slaves  and  other  property,  at  the  price  of  $16,600* 
and  in  partial  satisfaction  of  an  admitted  indebtedness  to  her  of  $26,883  70,  for 
60  much  money,  her  paraphernal  property,  received  by  him. 

The  petition  in  that  cause  stated  two  sources  of  the  wife's  claims,  one  was 
her  interest  in  the  estate  of  her  father,  from  whom  she  alleged  that  she  inher- 
ited, in  the  year  1839,  in  her  own  right,  the  sura  of  $10,441  85.  The  other 
was,  as  the  universal  legatee  of  her  sister  Susan  E.  Blake ;  who,  it  was  alleged, 
died  in  1839,  leaving  an  estate  to  an  amount  of  $16,441  85,  the  whole  of  which 
the  husband  received,  and  appropriated  to  his  own  use. 

With  regard  to  the  first  claim,  the  material  facts  are  as  follows :  Adeline 
Blake,  the  wife  of  Nutt,  was  a  native  of  Virginia.  Her  father  resided  in  that 
State,  and  died  there  in  1831.  By  his  will  he  gave  his  daughters,  Susan, 
Catharine,  and  Adeline,  thirty-five  shares  each  of  Virginia  bank  stock,  to  be 
held  in  trust  by  trustees  named  in  the  will,  until  each  of  them  should  arrive  at 
the  age  of  twenty-one  years  or  marry ;  and,  in  the  event  of  either  of  them 
dying  without  leaving  a  child  or  children  living  at  the  time  of  their  death,  the 
said  bank  stock  so  given  to  them  was  to  return  back,  and  be  considered  as  the 
testator's  estate,  and  be  divided  equally  among  his  other  children.  After  ma- 
king other  legacies  the  testator  directed  that  the  residue  of  his  estate  should 
be  divided  among  his  six  children,  Frances  Brockenbrough,  Susan,  Catharine^ 
Adeline,  Benjamin  and  Jane ;  '*  the  portion  given  to  the  last  five  named  to  be 
held  in  trust  by  my  trustee  hereinafter  named,  upon  the  same  conditions  and 
limitations  as  is  directed  and  made  with  respect  to  the  other  devises  to  them  in 
this  my  will."  Brockenbrough  was  named  executor,  and  also  trustee  of  Susan 
and  Adeline, 

,  yutt,y:ho  had  been  a  resident  of   Virgieia,  came  to   Miesiseippi,  in  the 


NEW  ORLEANS,  FEBRUARY,  1849.  67 

fdl  of  1832.  He  had  been  there  previously  for  two  or  three  years.  Adeline  Hatdbn 
came  ta  Mississippi,  in  1632.  They  remained  at  Vicksburg,  in  that  State,  until  Nutt. 
March,  1833,  when  they  were  married  there.  Witnesses  acquainted  with 
them,  at  that  time,  say  that  it  was  stated  by  both  parties  in  conversation  before 
their  mrrriage,  that  they  intended  to  live  at  New  Orleans.  On  the  morning  of 
the  marriage  they  left  Vicksburg,  and  went  to  New  Orleans.  Nutt  was  a  phy- 
sician,  and  perhaps  contemplaited  the  practice  of  his  profession  there,  as  he 
had  done  at  Vicksburg.  They  remained  however,  but  two  weeks  in  New 
Orleans,  when  they  returned  to  Mississippi.  Nutt  left  his  wife  at  a  watering 
place  in  Mississippi,  went  to  Virginiai  received  a  part  of  his  wile's,  estate  from 
Brockenhrougk^  and  retarned  to  Vicksburg,  where  he  kept  house,  and  resi- 
ded with  his  wife  until  the  year  16^7.  He  bought  lands  in  Louisiana  in  1834, 
and  occasionally  visited  them.  In  1835,  he  had  some  negotiation  with  a  party 
with  regard  to  erecting  a  dwelling  house  on  his  land ;  and  told  this  person  that 
he  intended  to  remove  thither  and  reside.  But  this  intention  was  not  carried 
•ut  until  1837,  when  he  took  up  his  residence  upon  the  lands  in  the  parish  of 
Madison,  and  has  lived  there,  with  his  wife,  ever  since.  In  May,  1833,  when 
Null  receipted  to  Brockcnbrough  in  Virginia,  he  described  himself  in  the  re- 
ceipt as  of  New  Orleans.  In  another  receipt,  in  1834,  he  describes  himself  as 
of  Mississippi.  In  deeds  executed  by  him  in  1834  and  1835  he  described  him- 
self aa  of  the  town  of  Vicksburg.  The  bank  stock  was  received  by  him  from 
Brockenbrougk  in  Virginia,  in  1833.  His  amount  was  $3,500;  and  it  was 
transferred  to  Nutt  personally.  In  1634,  he  received  in  money,  from  Brocken- 
brougk, in  Virginia,  about  $5,000.  The  only  other  payment  from  the  estate 
on  bis  wife'a  account  was  a  nett  sum  of  $610  41,  received  by  Nutt<,  in 
1839. 

It  may  be  conceded  that  the  defendants'  counsel  is  correct  in  assuming  that 
the  marital  rights  of  these  parties  must  be  regulated  by  the  laws  ef  their  mat- 
rimonial domicil.  What  then  was  the  matrimonial  domicil  at  the  time  when 
the  husband  received  the  $5,000  and  the  stock  from  Brockenbrougk  ?  The 
learned  counsel  for  the  defendants  agree  that  they  intended  Louisiana  to  be 
their  domicil;  that  they  followed  up  that  intention  by  an  immediate  removal ; 
and  by  even  their  brief  sojourn  at  New  Orleans  acquired  a  domicil  there.  We 
do  not  concur  in  this  view  of  the  facts,  nor  in  the  legal  conclusion  deduced  from 
it.  We  think  the  testimony  does  not  authorize  the  belief  that  they  had  form- 
ed the  absolute  determination  to  establish  themselves  at  New  Orleans;  and  their 
subsequent  conduct  is  the  safest  guide  to  their  real  intention.  It  was,  we  think, 
to  live  at  New  Orleans,  if  it  suited  them.  They  went  there ;  remained  two 
or  three  weeks ;  it  did  not  suit  them;  and  they  returned  to  Mississippi,  where 
they  kept  house  and  were  domiciled  until  1837. 

It  is  far  from  our  desire  to  disturb  the  well  settled  principle  that  the  law  of 
the  place  where,  at  the  time  of  the  marriage,  the  parties  intend  to  fix  their 
domicil,  is  to  govern  the  rights  resulting  from  that  marriage,  when  that  inten- 
tion IS  unequivocally  ascertained,  and  supported  by  a  subsequent  removal  to  the 
place  contemplated,  Vithin  a  reasonable  time.  The  doctrine  is  as  ancient  as 
the  Pandects,  and  seems  in  a  remarkable  degree  to  have  received  the  assent  of 
commentators  upon  the  conflict  of  laws,  who  are  so  often  found  at  variance 
with  each  other.  But  the  impropriety  of  applying  the  doctrine  to  the  present 
case  is  perhaps  best  illustratrated  by  a  brief  reference  to  some  of  the  cases 
which  the  counsel  for  the  defence  have  cited .  I  n  Martin  v.  Ford,  the  authority 
of  Cujas  was  cited  with  approbation.     '*  Mulier  non  ngit  ubi  matrimonium 


68  «DPR£M£  COURT  OF  LOUISIANA, 

Hatde*  coDtBUut ;  «ed  nbi  «z  matrimoDio  jnigFftvit,  we\  diveitit,  •■git."  And  it  was  said 
NtiTT.  ^  Maitio,  J.^  ^«  We  thiok  that  it  majr  be  safely  laid  down  as  a  priociple  that 
the  matrimoBial  rights  of  a  wife,  who,  asio  the  present  case^  marries  with  the 
iotention  of  an  instant  removal,  for  residence  in  enotber  sUate*  are  to  be  re- 
gulated by  laws  of  her  intended  domieiL  where  ne  marriage  4)ontEact  is  made, 
or  one  without  any  provision  in  this  respect.*'  But  what  were  the  facts  to 
which  the  doctrine  was  applied  1  The  slaves  which  formed  the  subject  of  con- 
troversy were  the  property,  and  in  the  possession,  of  the  wife,  in  the  State  of 
Mississippi,  before  her  marriage.  She  was  married  in  Mississippi;  bather 
hnsband  had,  at  the  tune,  a  furnished  house  and  farm  in  Louisiana,  and  had  sent 
.a  wagon  to  remove  bis  wife's  property  to  Louisiana.  The  wife  had  previously 
expressed  her  intention  to  reside  permanently  in  Louisiana— 4eft  Mississippi 
for  Louisiana  the  day  after  the  marriage,  and  lived  there  with  her  husband  until 
iiis  death.  Refore  the  marriage,  the  intended  husband  executed  a  deed  of 
settlement  for  the  slaves,  who  were  conveyed  to  trustees  for  her  benefit.  The 
iinsband  was  considered,  under  this  state  of  facts, .as  having  never  acquired  any 
right  to  the  slaves* 

In  Mouth's  case,  it  was  held  to  be  the  settled  doctrine  that,  if  parties  con- 
tracted marriage  with  ^ihondjidt  intention  of  making  Louisiana  the  place  of 
their matrimooial residence,  and  in  pursuance «f  such  intention  did,. within  a 
jreasonable  time,  become  domiciled  in  this  State,  the  property  belonging  to  the 
wife  before  marriage,  and  received  by  the  husband  afterwards,  or  at  the  time, 
remained  her  separate  property.  The  facts  were  that  Rouik^  who  married 
sometime  between  the  years  1814  and  1820,  was,  at  the  time  of  his  marriage, 
exercising  and  enjoying  the  rights  of  a  citizen  of  Louisiana ;  sometimes  acting 
as  a  member  of  the  police  jury  in  a  parish  of  Louisiana ;  sometimes  as  a  re- 
presentative in  the  house  of  assembly ;  frequently  as  a  juror.  He  also  acted, 
«t  the  time  of  the  marriage,  as  overseer  of  his  &tber*s  plantation  in  Louisiana^ 
and  lived  there  for  some  time  after  his  marriage ;  and,  although  subsequently  ha 
had  a  town  house  at  Natchez,  still  divided  his  time  between  the  Louisiana  and 
Mississippi  residences,  and  did  not  relinquish  his  Louisiana  citizenship.  Thez9 
were  also  other  circumstances  of  a  similar  import;  and  the  removal  of  the  wi£e 
.to  Louisiana  was  proved  to  hav«  been  in  pursuance  of  a  previous  declared  in- 
tention of  the  parties. 

Upon  a  sound  coaatrnstion  of  these  authorities,  we  cannot  consider  the  law 
4>f  Louisiaoa  -as  operating  upon  the  rights  of  Mrs.  NuU,  with  regard  to  the  sum 
of  $5,000,  aud  tlie  stock  received  by  her  husband,  and  treat  them  as  parapher- 
nal. At  the  time  of  the  marriage  NuU  was  domiciled  in  Mississippi.  The 
marriage  was  contracted  there.  That  domicil  was  not  changed  before  the  re- 
ceipt of  the  money  and  stock ;  nor  was  ther«  an  absolute  and  clear  intention  to 
change  it,  the  frustration  .of  which  could  perhaps  be  regarded  as  a  fraud  uim>q 
the  wife.    The  law  of  Mississippi  must,  therefore,  control  the  wife's  rights. 

Under  that  law,  we  conceive  the  wife's  pretensions  cannot  be  sustained.  Her 
personalty,  reduced  into  possession  in  the  3' ears  1833  and  1834,  hecame  his  jure 
marUh  It  cannot  now  be  treated  as  her  paraphernal  estate,  because  the  parties, 
some  years  subsequently,  cbuse  to  remove  to  this  State — a  removal  evidently 
disconnected  with  their  original  views. 

We  have  considered  this  branch  of  4he  case  with  reference  to  the  position 
assumed  by  Mrs.  NuU,  that  her  right  as  legatee  was  one  of  absolute  ownership 
of  what  was  bequeathed  to  her  by  the  will  of  her  father.  But  if,  on  the  other 
hand,  we  take  the  legacy  as  it  really  was — a  legacy,  in  terms  not  constituting  it 
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to  her  separate  use,  with  a  right  of  rerersioo  to  the  estate  of  her  father,  if  she       Hatder 
should  die  without  issue,  does  her  •case  stand  upon  a  better  footing  ?  Nutt. 

We  have  not  been  informed  by  counsel  what  would  he  the  eftect,  by  the 
bws  of  Virgifiia  or  Mississippi,'  of  the  receipt  of  the  money  by  the  husband, 
or  the  transfer  of  the  stoclt  to  his  name,  under  such  circumstances.  The  re- 
sult of  our  examination  is,  that  it  does  not  place  the  wife  on  more  advantsgeous 
ground  than  she  would  occnpy  uader  the  hypothesis  assumed  by  hereeif.  The 
legacy  gsve  her  a  life  interest  in  the  stock  and  mone^.  That  interest  passed  to 
him  by  marriage  and  the  reduction  into  bis  possession.  His  obligation  to  return 
so  much  to  the  estate  of  Biakt^  if  she  died  without  issue,  did  not  prevent  his 
acquiring  the  ownership  of  her  iotjsrest,  which  was  penooaky. 

It  is,  therefore,  «lear  that  the  wife  was  not,  at  the  date  of  the  rendition  of 
the  judgment  in  her  favor  against  her  husband,  the  creditor  of  her  husband, 
m^  alleged  in  her  petition,  and  confessed  by  him,  «'  for  the  sum  of  (10,441  85, 
inherited  from  her  father  Benjamin  Blake^  deceased,  in  the  year,  1839,  in  her 
own  right,^'  *»  which  her  said  husband  received  and  appropriated  to  his  own  use 
and  benefit,  without  her  authority  and  consent."  The  utmost  extent  to  which 
we  could  treat  her  as  a  creditor  on  that  score,  would  be  for  the  sum  of  $610  40, 
received  by  Nutt  in  1639,  after  the  domicil  was  acquired  in  this  State. 

The  material  facts  with  regard  to  that  portion  of  her  claim  which  she  makes 
as  heir  of  her  sister  Susatit  are  as  follows  :  Susan's  share,  under  her  father's 
will,  was  about  the  same  as  that  of  Mrs.  NuU.  She  had  a  legacy  of  thirty-five 
shares  of  bankstook,  amounting  to  $3,(00.  Whether  NuU^  who  received  the 
certificate  for  her,  appropriated  it  to  his  own  use,  does  not  cleariy  appear.  H0 
appeara  to  have  collected  ta  cash  for  Susan  Blak$  from  Brockenbrough,  about 
$2,000  or  $3,000.  He  also  collected  for  her  a  legacy  of  $5,000  left  to  her  by 
/.  B-  Blake,  and  a  sum  of  $1,000  from  the  sale  of  a  slave  belonging  to  her. 
Susan  Blake  made  a  will  in  1838,  and  died  in  1839.  She  had  lived  with  NuWs 
family  in  Mississippi,  and  afterwards  when  they  came  to  reside  in  Louisiana. 
By  her  will  she  gave  her  entire  estate  to  Mrs.  Null,  i^he  states  in  her  will 
that  her  property  had  been  in  tlie  bands  of  Nuit,  and  that  be  was  not  to  pay 
interest  f^r  it.  She  enumerates  a  sum  of  $6,000  as  being  in  his  hands,  being 
the  BUtke  legacy  and  the  price  of  the  slave;  and  it  is  also  to  be  inferred  from 
the  wiM  that  he  was  still  her  debtor  for  what  was  received  from  her  father's 
estate.  On  the  other  hand,  she  recognizes  him  as  her  creditor  for  board  and 
medical  attendance,  pnrauant  to  her  agreement  with  him.  This  will  was  pro- 
bated ;  but  there  is  nothing  to  show  that  the  succession  of  Susan  Blake  was 
efor  administered.  Although  Mrs.  Nutt  was  the  universal  legatee,  she  could 
ooly  take  the  residue  of  the  succession  after  payment  of  its  debts.  What 
they  were  is  not  ascertained.  That  Nutt  was  a  creditor  appears  from  the 
win ;  and  we  do  not  see  with  what  propriety  he  could,  (as  counsel  say  he  had 
the  right  to  do,)  abandon  an  important  claim,  ia  favor  of  his  wife,  and  to  the 
detriment  ef  his  creditors.  Such,  however,  was  the  course  pursed ;  for  Mrs. 
NuU  claimed  the  entii^e  amount  of  the  unad ministered  succession  of  Susan 
Blakcj  and  had  judgment  upon  confession  aooerdingly.  Moreover  the  judg- 
ment was  for  «  sum  considerably  larger  than  was  received  by  Nutt  on  Susan 
Blake's  account,  during  her  life  time. 

But  there  is  another  serious  objection  to  Mrs.  NutCs  claim  as  heir  of  her 
lister ;  and  which  is  quite  independent  of  the  facts  that  the  succession  was  not 
admtDJstered,  that  an  important  credit  was  abaudooed,  and  that  the  amount 
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HATDtK       claimed  was  larger  than  yuU  had  received  on   Susan  Blake's  account  during 

NuTT.        ^'^^  ^'^'^  time. 

By  the  terms  of  the  will  of  Benjamin  Blake,  the  legacy  to  Susan  was  not 
absolute,  but  conditional.  In  the  event  of  her  death,  without  issue,  the  amount 
bequated  to  her  was  to  return  back,  be  considered  as  part  of  the  te8tator*8  es? 
tHte,  and  be  equally  divided  among  the  other  children.  When  Null,  as  the 
agent  of  the  legatee,  received  her  share  from  Brockenbrough,  he  and  his  prin- 
cipal being  then  domiciled  in  Mississippi,  a  refunding  bond  was  given  by  him  to 
Brockenbrougkj  for  the  restoration  of  the  amount  to  the  succession  of  Benja- 
min Blake n  if  Susan  should  die  without  issue.  Upon  the  faith  of  that  bond, 
Brockenhrvugh  paid  the  money. 

No  argament  has  been  adduced  to  show  that  the  condition  of  the  legacy 
violated  any  law  of  the  State  of  Virginia;  nor  that  there  was  any  thing  in  the 
laws  of  Mississippi  which  would  have  prevented  Brockenbrougk,  as  the  execu- 
tor of  Benjamin  Blake,  from  recovering  the  amount  of  the  legacy  from  the  suc- 
cession of  Susan  Blake,  if  her  succession  had  been  opened  there,  or  from 
Nuli^  upon  the  bond  of  indemnity. 

But  it  is  said  that  the  property  was  in  this  State,  when  the  event  happened 
under  which  the  right  of  return  t^ok  effect;  thattlie  clause  created  a  substi- 
tution; conflicts  with  a  prohibition  of  our  law;  and  that,  consequently,  the 
light  of  Benjamin  Blake's  succession  cannot  be  enforced.  The  case  o(  Harper 
V.  Stanborough,  2  Annual  337,  is  cited. 

In  that  case  the  controversy  was  with  regard  to  slaves,  which  our  law  consi- 
ders as  real  estate,  and  the  issue  of  slaves  born  in  this  State;  and  the  contest 
was  between  William  Harper,the  surviving  child  of  the  testator,  claiming  under 
the  limitation  of  the  executory  devise,  and  third  persons,  who  bad  purchased 
in  good  faith  at  the  sale  of  the  succession  of  Jesse  Harper.  The  court  held 
that  it  would  not  violate  the  policy  of  our  prohibitive  laws  by  aiding  IVilliam 
Harper  in  disturbing  the  purchasers.  The  present  case  is  certainly  dissimilar. 
Here  the  question  involves  a  sum  of  money.  No  creditors  of  Susan  Blake  are 
interested  in  the  controversy,  nor  purchasers  from  her  succession.  Waiving 
the  consideration  that  her  succession  has  not  been  administered,  and  that  there 
has  been  no  judicial  action  by  the  probate  court  upon  the  rights  of  the  legatee 
under  Susan  Blake's  wWU  let  us  strip  the  case  of  any  technical  difficulties,  and 
suppose  that  the  representative  of  Benjamin  Blake's  succession,  and  Adeline 
Blake,  as  the  legatee  of  Susan,  were  before  us,  claiming  from  Susan  Blake's 
administrator  a  distirbution  of  her  estate.  Adeline  Blake  wou\d  demand  the 
whole  estate  under  the  will ;  and  Brockenbrougk,  as  the  executor  and  trustee 
of  the  children  of  his  testator,  would  demand  the  restoration  of  the  amount 
which  had  been  paid  to  Susan  Blake.  It  seems  to  us  that  in  such  a  contest 
Brockenbrougk  would  prevail.  To  the  tacit  obligation  of  Susan  Blake  to 
respect  the  condition  attached  to  the  bequest  was  superadded  a  new  and  ex- 
press contract,  at  the  time  of  receiving  the  legacy,  that  the  amount  should  be 
restored  if  she  died  without  issue.  There  is  no  reason  to  believe  that  this  con- 
ditional contract  for  the  payment  of  a  sum  of  money  at  a  future  time,  was  inva- 
lid under  the  laws  of  Virginia  or  Mississippi :  and  it  would  be  straining  the 
policy  of  our  own  laws  to  an  unreasonable  extent,  to  refuse  to  enforce  it  here  in 
a  contest  between  the  legatee  of  Susan  Blake  and  the  executor  of  her  father's 
will.  Brockenbrougk,  in  his  testimony,  speaks,  with  some  warmth  perhaps, 
but  certainly  with  reason — •*  I  never  knew  anything  of  the  transactions  betweeu 
Susan  £.  Blake  and  C.  R.  Nutt.    They  lived  in  Mississippi;  I,  in  Virginia. 
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Bat  this  I  know,  in  justice  and  equity,  four-fifths  of  Susan^s  estate  left  by  her       Hatden 
father  should  return  to  the  estate  of  B,  Blake^  as  designed  by  his  will,  and  for         Nutt. 
which  I  hold  a  refunding  bond.'*     The  claim  then  of  Mrs.  Null  was,  we  think, 
unfounded,  as  to  the  four-fifths  of  the  amount  received  by  Nuit^  as  agent  of 
SvLsan  Blake,  fi-om  her  father's  estate. 

The  result  of  the  examination  of  the  two  claims  is,  that  the  indebtedness  of 
the  husband  to  his  wife  could  not  have  exceeded  the  sum  of  $8000. 

But,  under  the  guize  of  judicial  proceedings,  conducted  amicably  aud  by  con- 
fession, and  which  in  law  are  of  no  greater  force  than  a  conventional  transfer, 
Null  has  conveyed  to  his  wife  a  property,  which  at  the  standard  of  a  sheriff 'a 
sale  was  worth  $16,600,  and  which  the  appraisers  at  the  time  estimated  at  a 
cash  value  of  924,884  89.  This  sale  is  made  by  an  embarassed  debtor,  pursued 
at  the  time  by  other  creditors,  confessing  a  liability  to  his  wife  far  beyond  what 
was  legally  due,  and,  for  ought  that  appears  to  the  contrary,  sweeping  away,  by 
a  sale  in  block,  bis  entire  estate.  We  are  constrained  to  say  that  we  cannot 
reconcile  the  transaction  with  a  proper  sense  of  duty  to  his  creditors. 

The  law  applicable  to  the  contracts  of  husband  and  wife  has  been  explained 
in  the  case  of  Spurlock  v.  Maincr,  1  Annual,  305,  and  need  not  now  be  consi- 
dered at  krge.  We  then  showed  that,  by  the  general  rule,  the  husband  and 
wife  are  incapable  of  contracting  with  each  other.  That  the  exception  is  in  the 
three  cases  enumerated  in  article  2421  of  the  Code.  That  out  of  these  enu- 
merated exceptions  attempted  contracts  between  husband  and  wife  are  nullities. 
We  are  of  opinion  that  the  present  case  does  not  fall  within  the  exceptions.  A 
large  portion  of  the  wife's  claim  had  no  legal  existence.  The  utmost  amount 
doe  fell  far  below  the  price  at  which  a  large  estate  was  sold  in  block  to  the  wife. 
The  circumstances  are  inconsistent  with  the  belief  that  the  sale  was  effected 
for  the  legitimate  purpose  of  satisfying  a  debt  believed  to  have  a  real  and  legal 
existence  to  the  extent  claimed.  We  are  bound,  therefore,  to  give  the  creditor 
of  the  husband  relief,  by  setting  aside  the  sale. 

The  prescription  applicable  to  a  case  of  this  kind  is  not  that  established  by 
articles  1982  and  1989  of  the  Code.  That  prescription  applies  to  cases 
where  the  transfer  takes  place  between  parties  capable  of  contracting.  The 
DQllity  in  this  case  flows  from  the  .incapacity  of  the  parties  to  make  a  contract 
not  legitimately  falling  within  the  exceptions  enumerated  in  the  2421st  article 
of  the  Code. 

The  plaintiflf  also  asked  to  be  recognized  as  the  holder  of  a  conventional 
mortgage  upon  the  undivided  half  of  a  tract  of  land,  forming  part  of  the  pro- 
perty bought  by  Mrs.  Nutt  at  the  sheriff's  sale.  This  undivided  interest  was 
bought  by  Nutt  from  Dawson,  in  1835 ;  and  he  executed  a  deed  in  the  form 
asoal  in  common  law  States,  by  which  he  declared  that,  **  for  the  consideration 
of  one  dollar,  and  the  further  consideration  of  securing  to  said  Dawson  the  pay- 
ment of  four  notes,  etc.,"  (those  given  for  the  price  of  the  land,)  he  sells  and 
conveys,  etc.,  the  property  in  Carroll,  etc.,  describing  it,  with  a  proviso  that  if  he 
should  pay  the  notes,  •*  then  these  presents,  and  the  estate  hereby  granted,  shall 
become  utterly  void  and  cease  and  determine."  This  deed  was  recorded  in  the 
mortgage  book  in  the  parish  of  Carroll,  where  the  land  lay,  in  1835.  The  pai'ish 
of  Madison,  subsequently  created,  comprised  these  lands,  and  the  instrument 
was  recorded  as  a  mortgage  in  the  latter  parish,  in  1845. 

This  contract  would  certainly  be  considered  a  mortgage  in  the  State  of  Mis- 
sissippi, where  it  was  executed  ;  and  though  it  is  not  expressed  in  the  language 

in  which  mortgages  are  usual iy  expressed  in  thfs  State,  wo  think  it  may  be 
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HiTDsir  fairly  coDBtrued  as  falliDg  under  that  class  of  contracts.  It  is,  in  its  terms,  aa 
NuTT.  accessory  contract,  intended  tor  the  assnrance  el  the  payment  of  a  principal 
contract.  It  is  difficult  to  exckide  Uiis  instrument,  taken  m  its  fiiir  intendment* 
from  the  scope  of  the  definition  given  in  our  Code — **  the  conventional  mortgage 
is  a  contract  by  which  a  person  binds  the  whole  of  his  property,  or  a  portion  of  it 
only,  in  favor  of  another,  to  secure  the  executionof  some  engagement*  bnt  without 
divesting  himself  of  the  possession.*'  C.  C.  3257.  Such  was  the  view  expressed  by 
the  court  in  Smoot  v.  Russellr  1  Mart.  N.  S.  524,  commenting  upon  a  similar  in* 
struRient  with  reference  to  the  corresponding  article  in  the  Code  of  1808.  **  It 
would  seem  then, "  said  the  court,  **to  come  almost  within  the  letter  of  the  defi- 
nition, and  there  would  be  little  difficulty  on  onr  part  in  saying  that  it  eaoie  com- 
pletely within  it,  were  it  doC  for  a  subsequent  provision  of  the  same  authority , 
article  6,  which  declares  that  there  is  no  conventional  mortgage  except  that 
which  is  expressly  stipulated  in  the  act  or  writing  made  between  the  parties }  it 
is  never  understood,  and  is  not  inferred  from  the  nature  of  the  act'*  This  dif- 
fficulty  has  ceased  to  exist,  for  the  artreto  thus  noticed  has  been  emitted  m  the 
new  Code. 

We  see  no  reason,  from  the  language  of  the  act,  to  restrict  the  benefit  of  tie 
mortgage  to  Vawsofit  the  mortgagee.  Its  purpose  was  to  secnre  the  debts 
named  in  it ;  and  the  transferees  of  those  debts  are  entitled  to  the  benefit  of  tibe 
accessory.     C.  C.  2615. 

We  do  not  think  the  right  acquired  by  the  inscription  of  this  mortgage  in  the 
parish  of  Carroll,  was  affected  by  the  subsequent  establishment  of  the  parish  of 
Madison,  which  embraced  the  lands  moitgaged. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed. 
It  is  further  decreed  that  the  plaintiff,  Noah  Haydat^  be  recognized  as  the  con- 
ventional mortgagee  ibr  the  sum  of  $1097  36,  with  interest  on  said  som  from  the 
4th  day  of  February,  1838,  of  the  following  lands,  to  wit:  the  hinde  described 
in  the  iodenturer  or  deed  of  mortgage  opened  in  this  cause,  as  the  undivided 
half  of  the  lots  or  parcels  of  land  situate  in  the  parish  of  CarroN^  (now  the 
parish  of  Madison,)  numbered  24,  25,  26,  27,  and  28,  in  township  eighteen,  of 
range  thirteen  east,  in  the  district  of  lands  north  of  Red  river,  Lonisiana,  con- 
taining in  alT  eight  hundred  and  ten  acres ;  and  that  the  said  lands  be  sold  to 
pay  the  said  mortgagee,  the  sum  and  interest  aforesaid,  and  costs  of  this  suit. 
It  is  farther  decreed  that  the  judgment  rendered  on  the  7th  May,  1844,  by  the 
court  of  the  Ninth  Jndrctal  District  of  Louisiana,  sitting  in  and  for  the  parish 
Madison,  in  favor  of  Adeline  Blake,  against  her  husband,  Conway  R.  Nuit,  for 
the  sum  of  $26,883  70  and  interest,  with  legal  mortgage,  and  also  the  adjndi- 
eationmade  at  sheriff  sate  to  the  said  Adeline  Blake,  upon  execution  of  said 
jndgnrent,  and  the  sheriff's  deed  in  pursuance  of  said  adjudication,  of  which 
sud  judgment,  adjudication  and  sheriffs  deed  copies  areon  fife  in  Ibivcause,  and 
whereunto  reference  is  now  made,  be  adjudged  null  and  void,  so  far  as  thej 
affect  fhe  said  Noah  Hayden,  and  that  the  said  Noah  Hayden  have  leave  te 
seize  and  seK  the  said  lands,  slaves  and  property  in  said  sheriff's  deed 
recited,  u^pon  fieri  facias  issuing  upon  the  judgmeMr  obtained  for  his  use  against 
Conway  R*  Nutt,  on  the  17th  day  of  May,  1844,  of  which  judgment  a  copy  is  oo 
fiile  in  thisennee,  as  though  said  adjudication  and  sheriff's  deed  to  the  said 
Adeline  Blake  had  never  been  made. 

It  is  further  decreed  that,[the  said  Adeline  Blake,  be  recognized  as  a  credi- 
tor of  the  said  Conway  R.  Null,  with  legal  mortgage,  for  the  sum  of  $610  41, 
and  interest  from  this  date,  being  so  much  money,  her  paraphernal  property,  re- 
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ceired  bj  her  said  bnsband  on  Ist  July,  1839,  and  by  him  converted  to  his  own       Hatdih 
Me,  BDid  legal  mortgage  to  date  from  the  first  day  of  Joly,  1839,  and  to  take        ndtt. 
precedence  of  the  claim  of  said  Hay  den  as  to  all  the  real  estate  pnd  slaves  com- 
prehended in  said  sheriff's  deed,  save  only  the  real  estate  upon  which  the  sard 
Haydcn  is  herein  above  recognized  as  a  creditor  by  conventjal  mortgage. 

It  is  further  decreed  that,  whatever  claims  and  rights  of  legal  mortgage  the 
nid  Adeline  Blake  may  have  against  the  said  Conway  R.  Nuil,  by  reason  of  her 
beiog  the  legatee  of  Su^an  Blake^  be  reserved,  with  leave  to  the  said  Adeline 
Blake  to  prosecute  the  same  by  way  of  third  opposition  or  otherwise.  And  it 
■  farther  decreed  that,  the  said  defendants  pay  the  coeta  to  both  courts. 


Mayob  etc.  op  Thibodeatjx  v.  Maggioli* 

Where  jodgment  is  reodered  in  faTor  of  a  manicipal  corporation  in  an  action  for  the  removal 
of  buildinga  alleged  to  be  on  land  reserved  by  law  fix-  a  puUic  road,  if  the  jary  find  that 
they  are  in  a  public  place,  and  do  not  come  under  the  proviBiona  of  ark.  858  C.  C,  no  dama- 
ges can  be  allowed  to  tbe  proprietor. 

No  iilence  or  length  of  time  can  deprive  a  corporation  of  its  power  over  public  places.  Ita 
inaction  may  give  an  estate  by  sufferances,  but  nothing  more. 

A  question  as  to  tbe  breadth  of  land  which  a  municipal  corporation  has  a  right  to  require  for 
the  construction  of  a  road  and  lev6e  is,  within  certain  limits,  an  administrative  question,  to 
be  left  to  the  discretion  of  the  local  authority. 

APPEAL  from  the  District  Court  of  Lafourche  Tnterior,  Randall,  J.  /.  C 
BeaUy,  for  the  appellants.  C  A,  Johnson,  for  the  (defendant.  The 
jodgmentof  tbe  court  was  pronounced  by 

JlosTt  J.  The  plaintiffs  claim  the  demolition  and  removal  of  certain  wood- 
en boildings,  alleged  to  be  on  the  land  reserved  by  law  for  a  public  road,  on  the 
left  bank  of  the  bayou  Lafourche,  and  within  the  limits  of  their  jurisdiction. 
The  defence  ie  a  general  denial,  and  a  prayer  that,  should  the  judgment  he 
ID  favor  of  tbe  plaintiffs,  the  defendant  may  have  judgment  for  $10,000 
damages. 

The  case  was  tried  before  a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiffs,  and  allowing  the  defendant  Maggiolitwo  yeai-'s  rent  of  the  building 
to  be  removed,  at  the  rate  of  $17  per  month.  On  this  verdict  the  court  de- 
creed that  the  building  be  removed,  and  that  the  plaintiffs  pay  Maggioli  $40& 
damages.     The  plaintiffs  appealed. 

It  is  clear  that  this  judgment  cannot  stand.  The  jury  having  found  that  the 
boildiogs  were  on  a  public  place,  and  not  considering  them  as  coming  under  the 
provisions  of  art.  858,  C.  C,  no  damages  should  have  been  allowed.  It  is 
contended  by  the  defendant's  counsel  that  the  plaintiffs  and  the  police  jury  be- 
fore  them,  suffered  the  defendants  and  others  to  place  the  ]ev6e  nearer  to  the 
•tream,  and  to  occupy  and  build  upon  the  ground  now  claimed  without  epposi- 
tioo  of  any  kind,  and  that  they  are  bound  by  their  implied  assent  and  lapse  of 
time.  No  silence  or  length  of  time  could  deprive  the  corporation  or  its  predi- 
cesBors  of  their  powers  over  public  places.  Their  inaction  gave  the  defend- 
ant's an  estate  at  snfferanoe,  and  nothing  more.  Mayor  et  aL  v,  Magnon,  4 
Martin  p.  2. 

The  defendant  farther  alleges  that  he  has  already  furnished  one  road  to  the 

poblic,  and  that  he  is  not  bonnd  to  furnish  another,  without  compensation.   He 

10 
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TanoDiAVx  relies  id  support  of  that  poaitioQ  on  the  case  of  Henderson  et  al.  ▼.  Mayer 
Maggioli.  *^'  ^  ^^^  Orleans^  5  La.  423.  We  have  doubts  as  to  the  correctness  of  that 
decision ;  but  it  appears  to  u»  that  the  present  case  does  not  necessarily  come 
under  it.  The  pleadings  concede  that  the  defendant's  lots  are  bounded  by  the 
public  road  passing  on  the  httok  of  the  bayou,  and  the  only  question  is  as  to  the 
breadth  of  land  which  the  plaintiffs  have  the  right  to  require  for  the  road  and 
lev6e.  This,  within  limits  which  have  not  been  exceeded  in  the  present  case, 
is  an  administrative  question,  left  to  the  discretion  of  the  local  authority,  with 
which  nothing  requires  that  we  should  interfere. 

The  premises  considered,  it  is  ordered  that  the  judgment  be  amended  so  as 
to  allow  the  defendant  no  damages,  and  that  as  amended  it  be  affirmed,  with 

COStSw 
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Moore  et  al.  v.  Thibodbaux. 

The  f  arety  in  a  tutor's  bond  cannot  be  releaaed,  for  the  parpoie  of  tef tifyiag  in  favor  of  tfie 
tutor  in  an  action  against  the  latter  to  compel  him  to  accoont,  tboagfa  other  and  soiBciciit 
iecarity  be  offered  by  the  tutor. 

Where  a  wife,  after  remaining  in  this  State,  where  her  husband  was  domiciled,  remores  to 
another  in  oonlbrmity  with  the  decree  of  her  husband,  on  aooount  of  superior  advantage* 
supposed  to  be  afforded  by  the  latter  for  rearing  and  educating  their  children,  and  does'not 
return,  property  acquired  by  the  husband  in  tiiis  State  during  the  absence  of  the  wife  will 
be  oommunity  property.  Per  Cutiam :  We  cannot  say  that,  in  discharging  the  duties  of 
a  mother  at  Ae  place  selected  by  her  husband,  she  was  rendering  him  no  assistance. 

Though  a  party  have  no  authority  to  receive  the  funds  of  a  succession  or  to  pay  its  debts,  yet 
if  the  funds  of  the  succession  have  been  applied  by  him  sj  the  law  would  have  applied 
them,  the  heir  will  be  bound  by  such  payments,  and  he  will  be  entitled  to  credit  for  their 
amount  in  a  settlement  with  the  heirs. 

A  receipt  iotu  uing  priri  given  to  an  administrator  on  the  payment  of  an  account,  is  not 
evidence  that  the  account  was  due,  if  the  fact  of  its  being  duo  bo  disputed. 

APPEA.L  from  the  District  Court  of  Terrebonne,  Burk,  J.  TV,  HaU,  for 
the  plaintiffs.  J.  C,  BeaUy,  for  the  defendant.  The  judgment  of  tbe 
court  was  pronounced  by 

RosT,  J.  Tins  is  a  suit  to  compel  the  defendant  to  account,  as  tutor  of  the 
minor  children  of  Emmar  Moore,  deceased.  The  defendant  filed  an  account, 
which  was  opposed  by  the  plaintiffs,  and  upon  that  opposition  a  judgment  was 
rendered  in  their  favor  for  the  amount  claimed.  The  plaintiffs  and  defendant 
both  appealed. 

It  is  in  evidence  that  the  succession  of  Emmor  Moore  was  opened  in  1835, 
and  that,  shortly  after,  the  defendant  was  appointed  tutor  ad  bona  to  the  minor 
heirs,  Jeffries  Moore,  Emily  Moore,  Mary  Moori  and  EvMiwr  Moore,  who  were 
at  the  time  in  the  State  of  Ohio,  with  their  mother,  the  sunriving  wife  of  the 
deceased.  After  the  death  of  Emmor  Moore,  and  before  the  appointment  of 
the  defendant  as  tutor,  James  Moore,  another  minor  heir,  died.  Joseph  H. 
Moore  and  Mrs,  Jeffries,  were  the  only  heirs  of  age.  No  administrator  was 
appointed  to  settle  the  snccession ;  but,  on  the  application  of  the  defendant, 
acting  as  tutor,  the  property  was  sold  for  cash  to  pay  the  debts,  and  the  pro- 
ceeds paid  over  by  him  to  the  heir  of  age,  Joseph  H.  Moore,  who  bound  himself 
to  apply  them  to  the  payment  of  the  debts. 

In  1836,  Sarah  W.  Baker,  the  surviving  widow,  was  appointed  guardian  ef 
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three  of  the  minors,  in  the  State  of  CMiio,  aod  gave  Joseph  H*  Moore  a  power        Moori 

of  attorney  to  manage  the  affairs  of  the  minors  in  Louisiana.   Joseph  H,  Moore  thibodjuvx. 

was  himself  appointed,  in  the  State  of  Mississippi,  guardian  of  Emily  Moore 

Ifas  remaining  minor  heir.    Jeffries  Moore,  subseffuently  died,  leaving  as  his 

lieir  Ella  Moore^  who  is  represented  by  Evelina  Applegate,  her  mother  and 

totrii.    Maty  and  Emily  subsequently  'married,  and  with  the  tutrix  of  Ella, 

are  the  plaintifls  in  this  suit. 

They  allege  that  their  fether  left,  at  his  deatli,  the  undivided  half  of  the 
pjaotation  and  slaves  described  in  their  petition  as  ifais  sole  property,  his  wife 
never  having  resided  in  Louisiana,  and  no  community  having  existed -between 
them:  that  the  defendant  caused  said  property  to-be  sold,  and  received  as  the 
price  of  it  f  28, 847,  of  which  they -claim  their  portion,  as  heirs  of  their  father 
and  of  their  brother  James.  They  pray  that  the  tutor  be  made  to  account  and 
pay  over  to  them  their  respective  shares,  with  interest.  The  anawer  states 
that  the  proper^  was  in  community ,  that  the  succession  of  Emnuor  Moore 
being  insolvent,  a  syndic  should  have  been  appointed  by  the  creditors ;  but  that 
instead  of  this,  the  xiefendant  and  Joseph  H.  Moore,  constituted  themselves 
syndics,  without  opposition  from  the  creditors;  that  the  defendant  paid  over 
the  amount  of  the  sale  Ui  Joseph  H,  Moore,  who  applied  it  faithfully  to  the  pay- 
ment of  the  debts 'Of  the  euccessioa,  as  appears  by  the  account  annexed  to  the 


The  pbintiflfs  opposed  the  account  4Hed  on  the  following  grounds ;  Ist. 
That  Moore  had  no  authority  to  receive  the  proceeds  of  the  sale  from  the  de- 
fendaat.  2d.  That  the  claims  against  the  suacession  placed  on  the  account  as 
having  been  paid  by  Joseph  U.  Moore,  were  prescribed  before  such  payment, 
if  any  there  was;  and,  further,  that  they  were  pvescribed  before  they  were 
presented  to  the  heirs.  The  plaintiffs  also  asked  proof  of  the  existence  of  a 
portion  of  the  debts  mentioned  In  the  account  as  having  been  paid. 

There  ^ere  aevoral  bills  of  exceptions  taken  during  the  trial,  one  of  which 
it  is  necessary  to  notice. 

The  witness  Jessie  Batey  was  offered  ^to'  prove  item  no .  4  in  the  account, 
and  his  testimony  having  been  objected  to,  on  the  ground  that  he  was  the  sure- 
ty of  the  tutor  in  his  bond,  the  defendant  applied  to  have  the  witness  released 
from  his  ol>ligationB  as  surety,  in  order  that  he  might  testify  in  his  behalf,  and 
OB  condition  that  the  said  defendant  should  furnish  new  and  sufficient  security, 
in  the  amoaot  required  by  kiw.  The  court  f^nted  the  application,  new  se- 
curity was  given,  and  the  court  ordered  thht  Jessie  Batey  be  released.  The 
ceoQsel  for  the  plaintifls  properly  excepted  to  these  proceedings.  This  is  not 
one  of  the  cases  in  which  courts  of  justice  have  power  to  release  a  surety  for 
the  purpose  of  removing  his  disability  te  testify.  The  liability  of  the  surety 
to  the  heirs  for  the  previous  maladministration  of  the  tutor  was  fixed,  and  conld 
be  neither  increased  nor  diminished  by  the  act  of  the  court. 

The  defendant  took  several  bins  of  exception  to  the  refusal  of  the  judge  to 
admit  evidence  offered  by  him.  But  as  this  evidence,  if  received,  could  not 
have  changed  the  conclusions  to  which  we  have  come,  it  is  unnecessary  to 
notice  them. 

On  the  merits,  the  first  question  presented  to  our  consideration  is,  whether 
there  was  a  community  of  acquets  and  gains  between  Emmor  Moore  and  his 
wife.  It  is  not  denied  that  Moore  resided  in  Louisiana ;  and  the  evidence 
shows  that  his  wife  came  to  this  State,  and,  alter  remaining  here  a  few  months, 


76  SUPREME  COURT  OF  LOUISIANA, 

MooRi  weot  to  the  State  of  Ohio  with  her  children,  aof]  did  not  return.  It  is  con- 
Tbxbodiaux.  (ODd®<l  by  the  plaintiffs'  counsel  that  the  property  ]eft  in  Louisiana  by  Emmor 
Moore  was  acquired  t>y  bis  sole  exertions,  unassisted  by  his  wife,  and  belongs 
'  exclusively  to  his  heirs.  We  are  of  opinion  that  the  law,  as  well  as  the  facts, 
of  tlie  case,  are  against  that  conclusion.  Asa  general  rule,  the  domicil  of  the 
wife  is  that  of  her  husband,  and  she  can  have  no  odier  without  a  legal  cause 
shown. 

It  is  proved  that  the  mother  of  the  f»laintiffs  removed  to  Ohio^  in  conformity 
with  the  desire  of  her  husband,  on  account  of  the  superior  advantages  which 
he  supposed  that  location  to  possess,  lor  rearing  and  educating  his  children. 
We  could  not  say  that,  in  discharging  the  duties  of  a  mother  at  the  place  select- 
ed by  her  husband,  she  was  rendering  him  no  assistance.  The  performance  of 
those  duties  out  of  the  State,  cannot  be  made  a  pretext  for  cutting  her  off  from 
her  share  in  Che  community. 

The  claims  against  the  succession  were  not  prescribed,  at  the  time  they  pur- 
port to  have  been  paid  by  Joseph  H,  Moore ;  and,  if  the  payments  made  by 
him  on  account  of  the  succession  were  valid,  the  plaintiffs  are  bound  by  them. 
It  is  urged  that  those  payments  are  not  valid,  because  Joseph  H.  Moore  had  no 
warrant  of  law  to  receive  the  funds  of  the  succession,  or  to  pay  its  debts.  It 
is  true,  he  acted  without  authority ;  but,  having  acted,  the  first  question  to  be 
determined  now  is,  whether  the  funds  were  applied  hj  him  as  the  law  would 
have  applied  them.  Many  things  are  forbidden  by  law  to  be  done,  which, 
when  done,  become  valid  and  binding.  Where  courts  of  justice  have  any  dis- 
4;retion,  they  will  not  disregard  an  illegal  act,  if  they  cannot  do  so  without  ena- 
bling parties  to  commit  a  fraud.  On  that  ground  married  women  and  minors 
claiming  the  benefit  of  restitution  for  the  illegal  alienation  of  their  property, 
must  reimburse  the  sums  received  for  it,  when  it  is  proved  that  those  sums 
have  accrued  to  their  benefit.  C.  C.  2226.  Without  going  into  any  inquiry  as 
to  the  manner  in  which  the  payments  were  made,  if  the  debts  paid  were  due 
by  the  succession,  the  defendant  must  be  credited  with  those  payments  in  his 
settlement  with  the  heirs. 

We  feel  bound  to  state,  however,  that  the  proceedings  of  the  defendant  io 
this  succession,  have  been  extremely  irregular^  and  that  no  credits  can  be  allow- 
ed her  for  payments  made,  unless  the  existence  and  reality  of  the  debts  paid 
are  placed  beyond  all  reasonable  doubt. 

Items  5,  6, 7,  8,  j9,  10, 11  and  12  of  the  account  amount  together  to  the  sum 
of  $1,788  42^.  These  debts  are  not  denied,  and  prescription  is  the  only  plea 
filed  in  relation  to  them.  Prescription  had  not  accrued  when  they  were  paid 
hj  Moore,  and  we  have  already  said  that  this  plea  cannot  avail  the  plaintiAs. 

It  is  proved  that  the  firm  of  Hoops  Sf  Moore  was  a  creditor  of  the  succession 
for  $25,087.  This  debt  is  acknowledged  to  have  been  paid,  except  a  small 
balance,  for  which  Moore,  one  of  the  partners,  is  bound  to  account  to  the  firm. 
Items  nos.  1  and  2  of  the  account  were  paid  by  Hoops  4*  Moore^  and  are  no 
doubt  included  in  their  claim.  Item  no.  3  is  not  proved.  A  receipt  under  pri* 
vate  signature  to  an  administrator  in  payment  of  an  account,  is  not  evidence 
that  the  account  was  due.  Item  no.  4  is  not  proved,  and  the  testimony  oi  Jessie 
BaUy,  offered  io  support  of  it,  is  inadmiss^le. 

The  defendant  has  proved  payments  to  the  amount  of  S26,875  42.  This 
sum  deducted  from  the  price  of  adjudication  leaves  a  balance  of  $1951  58, 
one  half  of  which  belongs  to  the  heirs  of  Emmor  Moore*    Out  of  this  half, 
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••oh  of  the  plaintifls  is  entitled  to  the  Bom  of  ^156  78/ with  interest  from  the       Moork 
29th  Jnoe,  1 835,  till  paid,  at  the  rate  of  ^ve  per  cent  per  annum.  Tbibodeaoz. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
each  of  the  plaintiffs  recover  of  the  defendant  th^  sum  of  ^156  78,  with  inter- 
eat  at  the  rate  of  five  per  cent  per  annum,  from  the  29th  June,  1835,  till  paid« 
and  the  costs  of  the  District  Court ;  those  of  tliis  appeal  to  be  |Mud  hj  the 
plaJDtiffs  and  appellees. 


Succession  of  Hsbert. 

Wheee  a  snrvmng  fatber  claims  to  hare  the  interefta  of  minor  children  in  property  forming 
part  of  the  community  of  acqaetfl  and  gains  ac^adicated  to  him,  and  the  adjudication  is 
recoamended  by  a  family-meeting,  the  nndertator  alone  has  a  right  to  oppose  it  in  behalf 
of  the  minors.  BelatiMis  of  the  minors  have  zio  right  to  interfere  in  snch  a  case,  on  their 
behalf.  In  the  event  of  a  collision  of  interest  between  the  fatber  and  natural  tutor  and 
the  child,  the  duty  of  representing  the  minor  is  confided  to  the  undertutor. 

APPEAL  from  the  District  Court  of  Assumption,  Randall,  J.    Janin  and 
Af .  Taylor,  for  the  appellant.    Mathial,  for  the  opponent.     The  judgment 
of  the  court  was  pronounced  by 

EnsTis,  C.  J.  This  is  an  appeal  taken  by  Rostmond  Simoneau,  from  a  de- 
cree of  the  court  of  the  Fifth  Judicial  District,  by  which  a  new  appraisement 
was  ordered  of  certain  property  which  he  owned  in  common  with  his  minor 
children,  who  held  in  the  right  of  the  their  deceased  mother.  The  appellant 
had  claimed  to  have  the  interest  of  his  children  in  the  property  adjudicated  to 
him  at  the  appraisement  made  in  the  inventory  of  the  succession  of  their  de- 
ceased mother,  and  a  family-meeting  had  advised  the  adjudication.  The  effect 
of  the  decision  appealed  from  is  to  defeat  this  adjudication,  as  demanded  by 
the  surviviag  husband  at  the  original  appraisement,  a  new  one  having  been  or- 
dered, and  another  family-meeting  being  also  ordered  to  deliberate  on  the 
iotereats  of  the  minors  touching  the  adjudication  thus  demanded  by  the  father. 
It  appears  that  the  application  for  the  adjudication  was  opposed  in  the  District 
Court  by  the  maternal  uncle  of  the  minor,  who  has  appeared  as  appellee  in  this 
salt.  Hie  right  to  interfere  as  a  party  in  the  proceedings  was  contested  by  the 
appellant,  on  the  ground  of  want  of  interest,  and  that  the  under-totor  was  the 
only  party  competent  to  appear  for  the  minors  against  the  father,  who  was 
their  natural  tutor*  The  district  judge  however,  overruled  the  objections,  and 
OQ  this  opposition  proceedings  were  had  and  evidence  was  taken  which  result- 
ed in  the  decree  of  the  District  Court,  from  which  this  appeal  was  taken. 

We  thick  the  opposition  ought  to  have  been  dismissed,  its  allegations  not 
having  been  sustained'  We  do  not  undertake  to  lay  down  any  limit  to  the  dis- 
cretion of  courts  in  protecting  the  property  of  minors  from  spoliation.  The 
law  gives  ample  powers  to  courts  to  efiect  that  object.  It  supposes  that  their 
iotereats  are  safe  in  the  hands  of  the  tutor  and  under-tutor,  acting  under  the 
sfupervisioo  of  courts;  and  we  cannot  recognize  the  right  of  relations  to  inter- 
fere, on  all  occasions,  in  the  judicial  proceedings  between  the  father  and  the 
legal  representative  of  the  children.  Those  who  take  upon  themselves  to  pro- 
tact  the  property  of  children,  ought  to  bear  ia  mind  that  they  have  other 
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interests  besides  pecuniary  ones,*  and  that  their  fatnre  we]fiire  is  depetidant  in 
a  great  measure  on  the  good  repute  and  well  being  of  the  father.  The  law  in 
committing  the  interests  of  the  child  to  the  instinct  of  parental  affection,  has 
made  the  best  provision  for  their  protection ;  and,  in  the  event  of  a  collision  of 
interest  between  the  father  and  child,  the  dnty  of  representing  the  minor  Is 
confided  to  the  nnder-totor. 

We  are  led  to  make  these  remarks  becanse  the  father  is  changed  with  fraud 
in  the  opposition  made  by  the  uncle,  and  because  we  find  no  ground  for  the 
accusation,  and  we  believe  the  scandal  of  this  suit  will  do  great  injury  to  the 
minors,  and,  on  a  deliberate  view  of  their  best  interests,  it  were  better  that 
they  had  been  left  as  the  law  has  left  them,  to  the  good  (aith  of  the  father  and 
the  supervision  of  the  under-tutor.  The  adjudication  of  the  common  proper- 
ty to  the  surviving  parent  is  not  founded  upon  the  narrow  consideration  of  pe- 
cuniaiy  advantage,  but,  as  has  been  well  observed  by  counsel,  in  the  greatest 
good  «f  the  children.  It  enables  the  parent  to  continue  the  former  business  of 
theoemmuoity,  and  secures  to  the  children  their  home  with  all  its  associations. 

Notwithstanding  this  opinion  which  we  entertain,  we  are  called  upon  to  af- 
firm or  reverse  the  decision  of  the  district  judge.  The  judge  was  of  opinion 
that  the  family-meeting  was  not  properly  composed,  and  refused  tohomotogate 
their  proceedings.  Although  the  nullity  resulting  from  this  informality  «iay  not 
•have  been  radical,  yet,  as  we  cannot  say  that  the  judge  erred  in  refusing  to  act 
on  their  deliberations  in  confirming  the  adjudication,  it  is  obvious  that  his  de- 
cree must  stand  in  this  respect.  As  so  much  time  has  elapsed  since  the 
appraisement,  which  was  made  on  the  1st  of  February,  1846,  there  would  be 
oo  propriety  in  disturbing  the  order  for  a  new  appraisement  at  this  time. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with  costs;  mod 
it  is  further  ordered  that  the  opposition  of  Droiin  Hehert  be  dismissed. 


MouRAiN  r.  Dblamrb. 

Although  in  ordiutry  psitnenhips  each  partner  ii  entitled  to  interest  on  til  rams  advanced 
by  him,  he  cannot  claim  conventioDal  intereit  on  those  fomf  without  an  agreement  in  wri- 
ting by  the  other  paitaen  to  pay  it.  The  cifcamstance  that  conyentioiial  intereat  was 
charged  in  the  books  kept  by  the  paity  who  claionf  it,  and  in  the  aooonnts  rendered  by  him 
to  the  plaintiff  finon  tinM  to  time,  cannot,  in  paiteerahipe  ef  this  kind,  be  considered  proof 
of  inch  an  agreement. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar^  1.  Laeostt 
for  the  appelhint.  Provosty  and  L.  Jantn,  for  the  defendant.  The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  action  for  the  settlement  of  accounts  of  an  ordinary 
partnership  formerly  existing  between  the  parties.  The  District  Court  gave 
judgment  id  favor  of  the  defendant  for  the  sum  ef  $2695,  with  legal  •  interest, 
and  the  plaintiff  appealed. 

The  accounts  of  the  parties  were,  on  the  applicatfonof  the  plaintiff,  referred 
to  an  auditor,  who  dischai^ed  his  duties  with  great  care,  and  made  a  lucid  and 
well  considered  report.  The  plaintiff  opposed  it  on  various  grounds,  and  upon 
that  opposition  the  judgment  appealed  from  was  rendered.  The  following 
grounds  alleged  in  the  opposition^  are  insisted  vpoa  on  the  appeal :  let.  It  i« 
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urged  tliat  the  plaiotiff  wu  erroneously  charged  with  one  half  the  household  Mourain 
expenses  incurred  by  the  defendant's  family  while  she  boarded  and  lived  there,  dklaxark. 
The  defendant  avers  that  these  charges  are  made  in  conformity  with  her  stip- 
ulations in  the  verbal  contract  of  partnership  existing  between  them,  and  that 
they  were  included  in  the  accounts  rendered  by  him  to  the  plaintiff  from  time 
to  time,  and  received  by  her  without  opposition  being  made  to  these  items. 
Admitting,  as  contended  by  the  plaintiff's  counsel,  that  the  first  of  these  facts 
is  not  satis&ctorily  shown,  and  that  there  was  no  contract  in  relation  to  the 
pbintifTs  expenses  in  the  defendant's  family,  she  was  bound  to  pay  her  board, 
and  the  amount  charged  to  her  would  certainly  not  exceed  its  value. 

2d.  The  plaintiff  complains  that  the  defendant  has  been  allowed  $887  56, 
without  proof. 

This  item  is  made  up  of  two  notes  of  the  plaintiff,  each  for  the  sum  of  $173  50, 
which  the  defendant  alleges  he  has  paid,  and  of  a  variety  of  articles  stated  to 
liave  been  procured  by  him  for  her  private  use.  The  notes  and  articles  com- 
posing this  item  are  found  in  the  accounts  rendered  to  the  plaintiff.  It  is  not 
ebown  that  she  ever  objected  to  them,  and  it  is  in  evidence  that  the  defendant 
was  in  the  habit  of  making  purchases  of  that  description,  and  paying  debts  for 
her.  This  acquiescence  on  her  part,  and  this  course  of  dealing  establish, 
primd  faeit^  the  defendant's  claim. 

3d.  The  plaintiff  avers  that  the  judgment  erroneously  allows  the  sum  of 
Si  133  25,  for  interest  at  the  rate  of  ten  per  cent  per  annum. 

We  consider  this  ground  well  taken.  The  partnership  existing  between  the 
pwties  was  not  a  commercial  partnership,  nor  were  either  of  the  partners 
merchants ;  and,  although  in  private  partnerships  each  partner  is  entitled  to  in- 
terest on  all  sums  advanced  by  him,  he  cannot  claim  conventional  interest 
on  those  sums  without  an  agreement  in  writing  of  the  other  partners  to  pay  it. 
The  circumstance  that  the  couTentional  interest  was  charged  in  the  books  kept 
by  the  defendant  and  in  the  accounts  rendered  by  him  to  the  plaintiff  from 
time  to  timet  cannot,  in  partnerships  of  this  kind,  be  considered  as  proof  of  such 
SB  agreement.    The  interest  must  be  reduced  from  ten  to  five  per  cent. 

The  objection  that  this,  being  a  suit  for  the  settlement  of  a  partnership,  the 
coort  cannot  inquire  into  the  private  accounts  existing  between  the  partners,  is 
clearly  untenable,  and  the  other  errors  alleged  in  argument  were  not  specified  in 
the  oppoeition  to  the  report  of  the  auditor,  and  cannot  be  noticed. 

It  le,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant  in  reconvention,  and  sgainst  the 
plaintiff,  for  the  sum  of  $2128  37!l,  with  legal  interest  from  the  24th  March, 
1846,  till  paid,  and  the  costs  of  the  District  Court ;  those  of  this  appeal  to  be 
paid  by  the  defendant  and  appellee. 


Gattlbbn  V.  McPhaul. 


!■  cssef  anattanded  willi  soy  of  those  cironmstaiicei  which  ghrs  rise  to  aggravated  duns* 
ges,  the  difect  and  imoMdiate,  or  the  nataral  sod  proximate,  oonseqaencei  of  an  act  ara 
alooe  to  be  ooosideied,  in  ascertaining  the  responsibility  for  the  commiuion  of  an  act  on- 
aatfaorized  by  law.    C.  a  1928  a.  2, 2294,  2304. 

Where  a  deed  wai  executed  in  another  State;  by  which  certain  slaves  were  conveyed  in 
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^    Gauldsn  traat  to  fecore  the  payment  oi  a  note  payable  to  the  creditor  or  bearer,  the  alaTei  remain- 

iDg  in  the  pouession  of  the  debtor,  the  trutee  cannot,  in  case  of  the  removal  of  the  alaTea 
to  tbia  State,  enforce  the  execution  of  the  truat,  nor  take  poaseision  of  the  alayes,  withoat 
proof  of  the  debtor's  being  in  default  by  the  non-payment  of  the  note.  Without  anch 
proof  the  trastee  would  be  reaponsible  for  any  loss  ■astained  by  the  debtor  from  a  aeizare 
of  the  alavea.  Per  Curiam :  We  muat  not  be  nnderatood  aa  recognizing  the  right  of 
tniBteea  to  execute  truata  created  on  alavea  actaally  within  thia  State,  without  the  inter- 
vention of  judicial  proceedinga. 

APPEAL  from  the  District  Court  of  Point  Couple,  Farrar,  J,     EatUffwd 
Cowgiil,  for  the  plaintiff.     Cooley,  for  the  appellant.    The  judgment  of 
court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  on  the  part  of  plaintiff  against  the  defend- 
ant, to  recover  the  value  of  a  slave  named  Albert^  alleged  to  have  come  to  hia 
death  in  consequence  of  the  illegal,  violent,  and  unwarrantable  conduct  of  the 
defendant,  in  attempting,  in  company  with  two  other  men,  to  seize  and  carry 
off  the  said  slave,  with  several  slaves  belonging  to  plaintiff,  while  engaged  at 
work  at  a  wood-yard  near  Port  Hudson,  in  the  parish  of  East  Feliciana.  The 
petition  alleges  that  said  iWcP/wtt^  with  two  other  men,  went  to  the  wood- 
yard  of  the  plaintiff,  and  attempted  with  force  and  violence  to  seize  and  carry 
away  plaintiff's  slaves,  and  so  frightened  them  that  Albert  and  several  others 
ran  off,  and,  in  attempting  to  get  home  to  the  residence  of  petitioner,  one  of  the 
said  negroes  died  on  the  roadside,  and  the  others,  from  the  fright  and  fetigue, 
were  greatly  injured. 

The  defendant  pleaded  the  general  issue.  In  an  amended  answer  the  de- 
fendant alleged  that,  he  had  a  right  to  seize  and  take  possession  of  said  slaves 
by  virtue  of  a  deed  of  trust,  given  by  said  plaintiff  to  Francis  Cooley^  of  the 
said  slaves,  for  the  use  and  benefit  of  defendant,  to  whom  said  plaintiff  was 
indebted  in  a  large  sum  of  money,  and,  by  virtue  of  a  power  of  attorney  from 
aaid  Cooley  to  defendant,  empowering  him  to  carry  into  effect  said  deed  of 
trust,  which  was  executed  in  Wilkinson  county.  State  of  Mississippi,  on  the 
6th  of  November,  1848;  that  said  slaves  were  removed  from  the  State  of  Mis- 
sissiippi  to  this  State,  in  order  to  defraud  respondentofhisjust  rights  thereon, 
under  the  impression  that  they  could  not  be  seized  under  a  deed  of  trust,  etc. 

There  have  been  two  verdicts  for  the  plaintiff,  and  from  the  judgment  in  the 
last  one  this  appeal  is  taken  by  defendant. 

It  appears  that  Gaulden,  the  plaintiff,  with  his  mother,  had  established  a 
wood-yard  near  Port  Hudson,  in  the  parish  of  East  Felichma,  where  be  had  a 
number  of  slaves  under  the  management  of  James  Freeman,  who  resided  with 
his  family  on  the  premises.  The  residence  of  Gaulden,  the  plaintiff,  was  up- 
wards of  thirty  miles  distant,  in  the  county  of  Wilkinson,  State  of  Mississippi. 
On  the  12th  of  March,  1845,  the  defendant  in  company  with  B.  Bullet  and 
Wiley  Dixon,  went  to  the  house  of  Freeman,  during  his  absence,  for  the  pur- 
pose of  taking  several  of  the  slaves  of  *Gaulden,  for  which  a  deed  of  trust  had 
been  given  by  Gaulden,  under  which  he  was  authorized  to  act,  and  at- 
tempted to  take  them.  The  testimony  relating  to  the  acts  which  constitute 
this  attempt  is  not  very  definite,  inasmuch  as  we  infer  from  the  testimony  that 
the  slaves  took  to  flight  on  hearing  that  the  defendant  and  his  men  came  to  take 
them.  The  slaves  ran  off,  abandoned  the  place,  and  were  next  heard  of  at  the 
residence  of  the  plaintiff,  with  the  exception  of  the  slave  Albert,  who  was 
found  dead  on  the  roadside  in  the  direction  of  his  master's  residence  on  the 
day  after  the  appearance  of  the  defendant  at  the  wood-yard.    It  appeal's  also 
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that  three  other  slaves  who  had  thus  fled  .were  injured  from  fatigne,   so  that     6A0M>B.t 
they  were  unable  to  work  for  seteral  days.    The  slave  Albert  was  worth  $800,     McPhavl* 
was  yoQog,  healthy,  and  accnstomed  to  labor.     If  the  facts  aathorized  the 
verdict,  the  jury  were  justified  in  assessing  the  damages  sustained  by  the  plain- 
tiff, in  oonequenee  of  his  loss,  at  $800. 

We  hfl!Ve  not  been  able  to  discover  that  the  defendairt  made  use  of  any  means 
of  TioleDce,  or  did  any  act  calculated  to  produce  alarm  or  terror,  but  his  con« 
duct  and  that  of  his  attendants  on  the  premises  was  that  of  a  man  attempting  to 
exercise  what  he  conceived  to  be  a  legal  right. 

In  relation  to  the  responsibility  of  the  defendant  fcvr  the  loss  of  the  slave 
Albert,  it  is  obvious  that  the  cause  is  remote  from  the  effect.  The  mere  fatigue 
of  the  journey  on  foot  at  that  season  of  the  year,  to  a  slave  of  the  age  and 
cottstitotioD  of  AlberU  is  not  a  reasonable  cause  which  can  be  assigned  for  bis 
death.  Nor  does  the  alarm  produced  by  the  acts  of  the  defendant,  as  contended 
by^e  counsel  for  the  plaintiflT,  rest  upon  nnythini;  else  but  mere  conjecture. 
It  was  within  the  power  of  the  plaintiff  to  have  established  the  cause  of  the 
death  of  his  slave  beyond  any  doubt,  by  a  post  mortem  examination  of  his  body. 
Those  who  testify  to  the  death  of  the  slave  show  that  his  body  was  examined 
exteniaHy,  but  no  medical  man  has  given  any  opinion  as  to  the  cause  of  the 
death ;  that  of  the  other  witnesses  is  entirely  conjectural  and  unsatisfactory. 

This  ease  we  consider  unattended  With  any  of  those  circumstances  which 
give  rise  to  aggravated  damages ;  and,  in  this  class  of  cases,  it  is  a  settled  rule 
of  oar  jurisprudence  to  adhere  to  the  principle,  that  the  direct  and  immediate, 
or  the  DBtural  and  proximate,  consequences  of  the  act  are  alone  to  be  taken  into 
consideration.  See  the  cases  of  Delery  v.  Momet,  11th  Martin,  p.  10.  Civil 
Code,  1928  §  2,  2294,  2304.  6  Tonllier,  §  289.  In  proportion  as  the  conse- 
qoeoce  of  an  act  is  remote  the  uncertainty  of  its  being  the  cause  is  increased 
lofinitely,  of  which  the  present  case  ie  a  strong  illustration.  The  alarm  pro- 
duced at  the  wood^yard  among  the  slaves  of  Gaulden,  may  well  have  induced 
them  to  flee  from  those  who  attempted  to  take  them ;  but  the  cause  is  entirely 
an  inadequate  one  for  their  leaving  their  established  working  place,  and  going  a 
distance  of  thirty  miles  to  their  master's  residence.  We  cannot  leave  out  of 
view  that  the  cause  of  this  journey  may  have  been  in  the  sense  the  slaves  had 
of  acting  in  the  interest  of  their  miaster,  probably  at  his  promptings  to  save  hie 
property  from  the  grasp  ei  a  determined  and  vigibint  creditor.  There  is  no 
evidence  showing  that  the  slave  Albert  ever  saw  the  defendant,  or  those  who 
accompanied  him  at  the  wood -yard;  and  we  consider  the  evidence  as  not  esta- 
blishing that  his  death  was  caused  by  their  acts. 

The  view  that  we  have  taken  of  the  cause  of  the  death  of  the  slave  Albert^  and 
the  exemption  of  the  defendant  from  all  responsibility  in  consequence  thereof, 
applies  to  the  right  of  the  plaintiff  to  claim  damages  produced  by  the  fatigue  of 
the  other  slaves  in  their  journey  to  their  master's  residence.  But  the  pfeintiff 
abo  claima  damages  for  the  interruption  and  disturbance  of  the  labor  of  the 
slaves  by  the  acts  of  the  defendant,  as  heretofore  stated.  The  defendant,  as 
we  have  seen,  alleges  that  he  bad  a  right  to  seize  and  take  into  his  possession  the 
•laves  of  the  plaintiff  which  were  at  the  wood-yard,  under  a  certain  deed  of 
trust.  The  instrument  offered  in  evidence  in  support  of  this  allegation  is  a  deed, 
bearing  date  the  6th  day  of  November,  I84J;  it  purports  to  have  been  made  by 
the  plaintiff' on  one  part  and  Francis  CooUy  on  the  other  part,  both  of  the  county 
of  Wilkinson,  State  of  Mississippi,  where  the  deed  was  executed  and  record- 
ed.   The  deed  conveyed  to  Francis  Coolcy  four  certain  shives  then  being  in  the 
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Gadldbv  county  and  State  aforesaid,  for  the  beDefit  of  the  defendant  in  this  suit,  who 
McPmaul.  was  the  endorser  of  the  plaintiff's  note  for  tiie  sum  of  9B10,  which  was  made 
at  the  time  of  executiag  the  deed,  and  was  payable  to  the  defendant,  or  bearer, 
and  was  due  on  the  1st  of  Mavch,  164&.  To  secure  the  payment  of  this  nota 
the  deed  of  trust  was  executed,  and  it  provided  khat.  *^ia  case  the  said  M.  G. 
Gaulden  shalVn^t  pay  and  discharge  the  said  note  when  it  becomes  due,  then 
and  in  that  ease  the  said  Francis  CooleyvB  hereby  authorized,  upon  giving  diree 
weeks  pubtic  notice  by  advertiEement  in-  any  ene  of  the  newspapers  in  the  town 
of  Woodville,  to  expose  to  sale,  and  sell  and  convey  to  the  highest  bidder,  ior 
Feady  money,  the  whole,  or  so  many  of  the  aforesaid  negro  slaves,  as  will  satisfy 
and  pay  all  the  amount  due  on  said  note."  The  defendant  held  &  power  ef 
attorney  from  the  trustee,  iu  which  he  was  fully  **  empowered  to  take  the  said 
negro  slaves  wherever  they  may  be  found,  for  the  purpose  of  carrying  into 
effect  and  due  execution  the  trusts  mentioned  in  the  deed  aforesaid.*'  It  ap- 
pears that  the  delendant,  in  his  attempt  to  take  these  slaves,  acted  under  the 
advice  of  eouosel>  who  gave  it  as  his  opinion  that  the  right  to  seize  the  slaves  in 
Louisiana  was  identical  with  the  right  to  take  them  m  the  State  firom  which 
they  were  removed,  and  in*  which  the  deed  of  trust  was  executed. 

The  slaves  were,  at  the  time  of  the^act  complained  of,  in  the  peacable  pos- 
session of  the  plaintiff.  There  is  no  evidence  concerning  the  note,  the  pay- 
ment of  which  the  deed  of  tvust  was  made  ta  secure,  and  which  was  payable  to 
the  defendant,  er  bearer;  nor  of  its  payment  by  either  the  defendant,  who  was 
the  endorser,  or  the  plaintiff,  who  was  Uie  maker ;  nor  of  any  protest  of  the 
note,  nor  of  any  amicable  demand  made  on  the  plaintiff  for  the  amount.  We 
have  often  expevienced  great  difficulty  in  giving  effect  under  our  laws  to  iostm- 
ments  of  this  kind  made  in  other  States.  According  to  our  law,  the  defendantt 
in  the  execution  of  this  trust,  could  have  no  right  to  take  possession  of  the 
slaves,  except  in  the  contingency  provided  for  in  the  deed%  The  plaintiff  never 
having  parted  with  the  possession- of  the  slaves^  the  trustee  has  no  right  to  take 
them  unless  Gaviden  placed  himself  in  default  by  the  non-payment  of  the 
note  when  it  became  due,  and  he  cannot  be  held  to  be  in  that  position  until  after 
an  amicable  demand  made  upon  him.  No  court  in  Louieiana  would  permit  the 
defendant  to  take  the  slaves  under  this-  instrument  until  after  the  default  should 
have  been  established.  It  follows  therefore  that,  whatever  the  right  of  the  de- 
fendant may  have  been,  he  has  not  made  out  by  evidence  a  justification  of  his 
attempt  to  take  the  slaves  of  the  plaintiff,  as  complained  of,  on  the  12th  of  March , 
1845.  Confining  therefore  our  estimate  of  the  injury  done  to  the  plaintiff  to 
the  interruption  and  disturbance  of  the  labor  of  his  slaves  at  the  wood -yard,  we 
do  not  feel  ourselves  authorized  to  assess  the  damages  at  a  higher  sum  than  9100. 
In  correcting  the  error  into  which  the  juries  have  fallen,  we  applaud  the  inten- 
tion with  which  their  verdicts  were  rendered.  It  does  not  appear  that  the  rules 
which  ought  to  have  guided  them  in  awarding  damages  were  laid  before  them, 
and  the  error  into  which  they  have  fallen  was  in  the  interest  of  the  public 
peace,  and  against  the  right  of  any  man  to  take  the  law  into  his  own  hands.  We 
must  not  be  understood  as  recognizing  the  right  of  trustees  to  execute  and  carry 
out  the  trusts  created  upon  slaves  which  are  in  this  State,  without  the  interven- 
tion of  judicial  proceedings,  as  it  is  not  necessary  to  examine  that  question  in 
order  to  decide  this  case.  We  have  examined  the  decisions  referred  to  by 
counsel  concerning  the  weight  to  be  given  to  verdicts  of  juries,  and  have  not 
come  to  the  conclusion  that  the  verdict  in  this  case  cannot  stand,  without  the 
'most  mature  consideration. 
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It  is,  therefore,  ordered  that  the  judgment  of  the  District  Coart  be  annulled      Gavldin 
and  reversed,  and  that  the  plaintiff  recover  from  defendant  the  sum  of  1^100,     mcPhaul. 
with  interest  from  this  date,  and  costs  of  suit  in  the  ]>i8trict  Court,  and  that  he 
ptj  the  costs  of  this  appeals 


Mator,  &c.  of  Donaldsonvullb  v.  Richabd  et  al- 

No  appeal  wsflllie  flfom  a  jadgment  rendered  by -the  mayor  of  a  town,  for  a  ram  under  three 
himdreddollaES,fi>r  an  alleged  infracti6n  of  an  erdinance  of  the  corporation,  where  the 
only  qoestioB  raised  ii  aa  to  the  oonBtitadonality  of  an  act  of  the  legiBlatore  vesting  jadi- 
cial  power  in  the  officer  who  rendered  the  jndgment 

APPEAL  from  a  judgment  rendered  by  the    Mayor    of  Donaldsonville. 
Duffel  and  Seghers,  for  the  plaintiffs,    llsley,  for  the  appellants.    The 
jodgment  of  the  court  was  pronounced  by 

Edstis,  -C.  J.  This  is  an  append  taken  from  a  judgment  rendered  by  the 
mayor  of  DonaldsonviUe  for  the  sum  of  930,  for  an  alleged  infraction  of  one  of 
the  town  ordinances.  It  is  brought  before  this  court  under  article  63  of  the 
coostitntion,  as  stated  by  counsel. 

The  only  question  raised  in  this  case  is,  the  constitutionality  of  an  act  of  the 
legislature  vesting  judicial  power  in  the  officer  who  determined  it.  This  ques- 
tion does  not  give  this  court  jurisdiction  ^f  the  cause  under  that  article  of  the 
coostitutioo.     See  Devron  v.  First  Municipality,  ante  p. 

«  Appeal  dismissed. 


BOUPREAU  V.   BbRGERON. 

Where  a  party  sold  to  plaintiff  a  tract  of  land  acquired  ftom  a  third  person,  supposed  to 
ooatain  a  certain  quantity,  and  plaintiff  afterwards  re<sold,  by  public  act,  to  his  vendor  a 
certain  avmber  of  acres  of  this  land,  and  the  latter  sold  that  quantity  to  defendant,  and  it 
issobsaqnenaiy  ascertained  that  the  tract  originally  sold  to  plaioiiff  did  not  contain  the 
quantity  it  was  supposed  to  do,  plaintiff  cannot  bold  all  the  land  that  he  would  be  entitled 
to,  if  there  had  been  no  deficiency.  Whatever  secret  equities  may  exist  between  plain- 
tiff snd  his  vendor,  the  ibrmer  cannot  claim  the  benefit  of  them  agunst  a  subsequent 
pardiaser  in  good  fittth.  Having  placed  on  the  public  records  the  title  on  the  faith  of 
which  defendant  purchased,  he  mast  bear  the  consequences  of  having  presented  the  rights 
of  his  vendor  in  a  false  aspect. 

APPEAL  from  the  District  Court  of  Lafourche  Interior,  Burk,  J.    /.  C 
BeaUy,  for  the  phintiff.     W,  Hall,  for  the  defendant.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  petitory  action.  Bourgeois  conveyed  a  tract  of  land  to 
Part,  who  sold  it  to  the  plaintiff  by  two  separate  acts  of  sale,  the  first  sale  be- 
ing for  one  arpent  front,  with  the  ordinary  depth,  and  the  second  for  the  re- 
mainder of  the  land  acquired  from  Bourgeoistaup^oaed  to  contain  one  and  three- 
fourths  of  an  arpent  front.  Afterwards  the  plaintiff  sold  by  public  act  to  his 
Tsodor  one  and  one-fonrth  of  an  arpent  front  of  the  same  land,  commencing 
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BouDREAtr  at  the  uppei'  line.  Pari  sold  this  land  to  the  defendant,  also  by  a  public  act.  It 
Bergxkon.  ^^  ^^^^  ascertained  by  a  survey,  that  there  is  not  two  and  three-fourths  ar- 
pents  front  in  the  whole  tract,  as  was  supposed  by  the  plaintift',  and  he  now  con- 
tends that  he  is  entitled  to  all  he  would  receive,  if  there  was  no  deficiency, 
deducting  therefrom  one  and  one-fourth  of  an  arpent  retroceded  to  Pari,  and 
that  Partf  or  his  vendor,  can  only  take  the  remainder.  The  defence  is  a  gene- 
ral denial,  and  an  averment  of  title,  under  the  sale  from  Part.  There  was 
judgment  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

The  District  Court  appears  to  have  considered  the  case  as  if  the  vendor  of 
the  plaintiff  was  himself  the  defendant  in  the  suit.  This  is  an  error.  What- 
ever secret  equities  may  exist  between  Part  and  the  plaintiff,  the  latter  cannot 
claim  the  benefit  of  them  against  a  subsequent  purchaser  in  good  faith.  He 
has  created,  and  placed  upon  the  public  records,  the  title  on  the  faith  of  which 
the  defendant  has  acquired.  He  must  bear  the  conseqaences  of  having  pre- 
sented the  rights  of  Part  in  a  false  aspect  to  the  public.  Richardson  v.  Hyamst 
1  An.  286. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 


4     84 
I  46     88 


Police  Jurx  of  West  Baton  Eougb  v.  MicfigBL  et  al. 

A  Jl.  fa,  issaed  from  a  district  court  and  levied  on  property  within  the  jurisdiction  of  another 
district  oonrt,  may  he  enjoined  by  the  latter. 

It  being  the  daty  of  the  police  jary  of  each  parish  to  provide  a  sufficient  house  for  the  conrta 
4md  jurats,  and  a  good  and  sufficient  jail  to  receive  and  keep  prisooors,  where  buUdinga 
have  been  thus  provided  by  a  parish  for  the  State,  and  are  used  and  occupied  for  public 
purposes,  they  are  not  liable  to  seizure  and  sale  under  execution  against  the  police  Jury. 

APPEAL  from  the  District  Court  of  West  Banton  Rouge,  Burh  J. 
Benneltt  for  the  plaintiffs.  Lacey,  for  the  appellants.  The  judgment  of 
the  court  was  pronounced  by 

KusTis,  C.  J.  The  sheriff  on  an  execution  issued  on  a  judgment  obtained 
by  the  plaintiff,  Jean  Pierre  Miclul,  against  the  police  jury  of  West  Baton 
Kouge,  in  the  District  Court  held  in  the  parish  of  Pointe  Coup6e,  seized  and 
was  proceeding  to  sell  the  court  house  and  furniture,  the  clerk's  office  and  fur- 
niture, and  the  recorder's  office  and  jaiJ  of  the  parish  of  West  Baton  Rouge. 
An  injunction^ was  granted  by  the  judge  of  the  sixth  judicial  district  against 
any  further  proceedings  in  I'ekition  to  the  property  thus  described,  which  was 
by  judgment  of  the  court  mnde  perpetual,  and  the  defendants  have  appealed. 

The  defendants  contend  that  the  judgment  on  which  the  execution  issued 
having  been  rendered  by  the  District  Court  at  Pointe  C<^up6e,  the  District 
Court  at  Baton  Rouge  had  no  jurisdiction  or  authority  to  grant  4>r  maintaiii  the 
injunction.  This  question  we  consider  settled  in  the  case  of  Hob  good  t. 
Broum,  2  An.  323,  and  the  cases  there  cited. 

It  being  the  duty  of  the  police  juries  of  the  several  parishes  to  provide  a 
sufficient  house  for  the  courts  of  the  State,  with  proper  rooms  for  jurors,  and 
a  good  and  sufficient  jail  to  receive  and  keep  prisoners,  it  seems  to  us  to  follow 
that,  when  the  buildings  are  thus  provided  by  a  parish  for  the  State,  and  are 
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used  aod  occupied  for  puMic  purposes,  thejr  are  DOt  liable  to  seizure  and  sale  on   Police  Jurt 
eiieeation  agaiast  the  corporation  of  the  parish,  under  the  principles  laid  down       Ukhrl, 
by  this  court  in  the  case  of  Egerton  r.  The  Third  Municipality,  1  An.  436. 

Judgment  afimied. 


Hall  et  al.,  Syndics  v.  Woods. 

Where  one  who  pnrcbiksed,  in  bis  own  name,  tlzven  fold  at  a  jadicial  sale,  applies  to  the 
Probate  Conzt,  alleging  that  be  bought  tbem  aa  aninvettment  of  fondt  of  minors  to  whom 
be  was  nnder-tntor,  and  praymg  for  a  family-meeting  to  consider  the  propriety  of  adopt- 
ing and  confirming  the  parcbase  on  behalf  of  the  minors,  and  they  recommend  its  adoption, 
and  that  the  nnder-tntor  be  authorized  to  ezecate  bis  notes  for  the  credit  part  of  the  sale, 
and  the  deliberations  are  homologated  and  the  onder-tator  anthorised  to  execute  the  acts, 
bat,  on  the  next  day,  be  subscribes  notes  and  consents  to  a  mortgage  in  his  own  name, 
witfaoat  mentioning  these  pBoceedings,  the  minors  will  not  be  bound  thereby.  Per  Curiam: 
The  parcbase  having  been  made  hy  the  party  in  his  own  name,  there  was  no  contract  to 
ratify;  the  aUeged  ratification  was  a  sale  from  the  under-tutor  to  the  minors ;  and  article 
1788  C.  C.  is  inapplicable  to  such  a  ease. 

A  minor  will  not  be  bound  by  a  purchase,  though  ratified  by  a  family-meeting  whose  delibe- 
rations have  been  homologated  by  the  court,  where  the  purchase  exceeds  his  available 
means,  and  instead  of  being  an  investment  is  a  speculation  which  may  involve  him  in  debt 
and  difficulty,  -s 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Burk,  J. 
lips,  for  the  appellants.    Lacey,  for  the  defendant.    The  judgn 
the  court  was  pronounced  by 

Ro8T«  J.  At  the  syndics*  sale  of  the  property  of  the  insolvent  JNianias 
Dunbar f  made  on  the  22d  December,  1841,  John  Holmes  purchased  slaves  for 
the  aggregate  sum  of  $12,110,  payable  one-tenth  of  the  purchase  money  cash, 
and  the  balance  on  a  credit  of  one,  two  and  three  years,  with  interest  at  the 
rate  of  ten  per  cent  per  annum,  after  the  maturity  of  the  respective  instal- 
ments. Six  days  after  the  purchase  he  filed  a  petition  in  the  Court  of  Probates* 
alleging  that  he  had  purchased  those  slaves  as  under-totor  of  the  minor  chil- 
dren of  the  insolvent,  and  as  an  investment  of  a  portion  of  their  rights  in  the 
succession  of  the  late  Jane  Martin,  their  mother.  He  prayed  that  a  family 
meeting  be  convened  for  the  purpose  of  taking  into  consideration  the  propriety 
of  adopting  and  confirming  this  purchase,  in  behalf  of  the  minors.  The  prayer 
of  the  petition  was  that  the  under-tutor  be  authorized  to  give  his  notes  in  be- 
half of  the  minors  for  the  slaves  purchased,  and  that  the  said  minors  be 
bound  thereby.  On  the  10th  January,  1842,  a  family-meeting  was  convened, 
who  declared  that  the  purchase  was  for  the  best  interests  of  the  minors,  and 
necessary  for  their  maintenance  and  education.  They  recommended  that  it 
be  accepted,  and  the  under-tutor  authorized  to  execute  his  notes  as  prayed 
for. 

On  the  next  day,  the  delibelrationB  of  the  family-meeting  were  homologated 
by  the  court,  and  John  Holmes  was  authorized  to  execute  notes  for  the  price  of 
the  slaves,  in  his  capacity  of  under-tutor.  On  the  following  day,  he  subscribed 
notes  and  consented  to  a  mortgage  in  his  own  name,  without  making  any  men- 
tion of  those  proceedings.  All  the  slaves  purchased  but  one,  were  then  deli- 
irered  tothe  father  and  tutor  of  the  minors,  and  have  remained  in  his  posses* 
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Hall        biod  ever  sioce.    No  part  of  the  price  has  been  paid,  and  the  plaintiffs  now  sno 
Woods.      ^^®  defendant,  who  is  one  of  the  heirs  of  Jane  Marlix,  for  her  share  of  this 
indebtedness. 

The  defendant  denies  her  liability,  and  pleads  want  of  eonsideration.  She 
farther  alleges  :  1st.  That  John  Holmes  bought  for  his  own  use  and  benefit,  and 
that  t)ie  slaves  became  and  have  remained  his  property.  2d.  That  if  he  had 
purchased  as  under-tutor,  the  sale  would  be  void  for  want  of  authority  in  an 
under-tutor  to  make  such  purchases.  3d.  That  the  purchase  could  not  be  ra- 
tified by  a  subsequent  family-meeting,  and  that,  if  it  could  be,  the  family-meet- 
ing relied  on  is  illegal,  null  and  void.  On  the  issue  thus  formed,  the  District 
Court  gave  judgment  in  favor  of  the  defendfint,  and  the  plaintiffs  appealed. 

John  Holmes  was  authorized  by  the  Court  of  Probates  to  execute  notes  for 
the  price  of  the  slaves  purchased  in  his  capacity  of  under-tutor ;  but  he  did 
not  comply  with  the  decree.  Nothing  shows  that  the  notes  sued  upon  were 
given  in  execution  of  it.  The  purchase  having  been  made  by  him  and  in  his 
own  name,  there  was  no  contract  to  ratify.  The  alleged  ratification  was  in 
fact  a  sale  from  the  under-tutor  to  the  minors.  We  are  satisfied  that  art.  1788 
C.  C.  is  not  applicable  to  a  case  like  this,  and  that  this  sale  was  not  sasceptible 
of  ratification* 

But  the  record  shows  another  &ct,  which  entitles  the  defendant  to  relief. 
The  amount  of  the  purchase  exceeded  the  available  means  of  the  minors,  and 
brought  them  in  debt  to  the  syndics.  Neither  the  iamdy-meeting,  nor  tbe 
Court  of  Probates,  appear  to  have  enquired  into  the  extent  of  those  means. 
But  they  noaniiestly  took  it  for  granted  that  they  were  sufficient  to  pay  the 
price.  In  the  language  of  our  predecessors,  in  the  case  of  Dorse  v.  Leaumonl 
et  a/.,  5  Rob.  287 :  *'  An  investment  of  funds  belonging  to  the  minors  was  in- 
tended to  be  ratified,  and  not  a  speculation  which  might  involve  them  in  debt 
and  difficulty.**  We  concur  with  the  court  in  that  case  that*  minors  are  not 
bound  by  such  speculations. 

It  is  alleged  that  the  slaves  are  in  the  possession  of  the  minora,  who  should 
have  tendered  them,  before  they  can  be  permitted  to  repudiate  the  purchase. 
It  does  not  appear  that  the  defendant,  after  she  became  of  age,  received  any  of 
them  from  her  father.  She  cannot  therefore  be  required  to  return  them.  If 
it  be  true,  as  alleged  on  the  other  side,  that  tbe  minors  were  supported  and  edu. 
cated  out  of  the  hire  and  labor  of  those  slaves,  the  under-tutor  has  his  action 
for  indemnity.  We  are  of  opinion  that  the  plaintiffii  have'failed  to  show  the 
siipulation  pour  autrui,  under  which  they  claim. 

Judgment  qffirmcd. 


Hall  et  al.,  Syndics  r.  Williams  et  al. 

APPEAL  from  the  District  Conrtof  West  Baton  Rouge^  Burk^  J.    PhUlips, 
for  the  appellants.    Lacey,  for  the  defendants.    The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  This  case  is  similar  to  that  of  the  same  plaintiffs  against  Woo<ist 
just  determined,  and,  for  the  reasons  therein  given,  it  ii  ordered  that  the  judg- 
ment be  affirmed  with  costs. 
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Latris  et  al.  v.  Ricahd  et  al. 

In  IB  action  for  freedom  a  jadgtnent  rendered  in  a  similar  suit  by  a  broCher  of  plaintiff 
agaiuttfae  same  defendants,  establishing  his  freedom,  on  proof  that  bis  mother  and  grand- 
mother were  free  long  before  the  birtb  eitbsr  ef  plaxntiff  er  hk  biethor,  i»  not  admissible  in 
eridenca.  Tbe  jadgment  has  not  the  ibrce  of  res  judietUa  as  to  the  plaintiff,  who  was  no 
party  to  it.  The  aatbority  of  the  thing  adjudged  takes  place  only  witb  respect  to  what 
was  the  ol^ect  of  the  jadgment,  which  was  the  freedom  of  the  brother. 

A  jadgment  admitted  to  prove  rem  iptam  establishes  nothing  more  than  that  sach  a  jadgment 
was  rendered. 

APP£AL  from  the  District  Court  ef  IbervrU,  Pemt,  J.    David,  for  the  a|>- 
pelhmts.    LahauWf  lor  the  defendaDtQ.     The  judgment  of  the  court  was 
proDoanced  by 

EusTis,  C.  J.  This  is  an  aetioa  for  the  freeeiom  of  Jean  Louis  the  son  of 
Dauphinet  both  of  whom  are  the  plaifitiffs  in  this  suit  and  who  sue  in  fannd 
pauperis*  I>auphine  is  a  mere  nominal  party.  They  were  nen-suited  in  the 
District  Court,  and  bave  appentei. 

The  district  judge  considered  the  evidence  adduced  not  sufficient  te  support 
the  action,  and  in  this  opinion  Wer  concur* 

The  p[aiDt>f&  offered  in  evidence  a  judgnient  of  fhiif  court,  nrodered^on  the 
24th  of  5fay.  1647,  by  which  it  was  decided  that  Edward,  a  younger  brother  of 
the  piaintiflT  Vauphine,  was  free,  on  the  proof  that  the  mother  as  well  as  the 
grand-mother  of  Edward  were  free  in  the  Islands  of  St.  Domingo  and  Cuba 
loDg  before  the  birth  of  either  of  the  sons.  In  that  suit  Edward  and  the 
present  defendants  were  parties,  but  the  judgment  in  favor  of  Edward  is  not 
res  judicata  in  fisivor  of  the  present  plaintiff  Jtan  Louis,  who  was  no  party 
to  it 

Article  2265  C.  C.  provides  that  the  authority  of  the  thing  scdjxidged  takee 
pbce  only  with  respect  to  what  was  the  object  of  the  judgment  rendered. 
The  object  of  the  judgment  rendered  in  the  case  q{  Edward  wacrhis  freedom, 
of  which  the  freedom  of  his  mother  was  the  evidence.  The  judgment  in  that 
case  was  not  admissible  in  evidence  in  this ;  as  it  was  ofl*ered  and  received  to 
prove  rem  ipsam,  it  establishes  that  such  a  judgment  was  rendered,  and  noth- 
ing more.  Pothier,  on  the  authority  of  Res  Judicata,  §  43.  The  testimony  of 
the  witnesBes  iafor  from  establishing  the  freedom  of  the  phiintiff. 

Judgment  affirmed. 


Hbpburn  et   al.   v.   Commissioners  of  the  Exchange  anp 
Banejno  Company  of  New  Orleans,  et  al. 

An  act  of  thelegiilatore  anthorizing  the  redactioD  of  the  stock  of  a  bonk  to  the  amount  paid  ia 
at  a  certain  period,  accepted  by  the  stock  holders,  will  exonerate  the  latter  from  any  liabil- 
ity beyond  the  amount  of  tho  redaced  stock,  as  to  creditors  who  have  becomd  so  since  the 
rcdnction. 
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HcPBURir      The  date  of  a  bank  note  is  no  evidence,  even  against  the  bank,  at  the  period  at  whicb  it  be- 
V-  came  the  property  of  the  holder ;  nor  can  a  f  abieqoeat  holder  daiai  to  be  vested  with  the 

oF^EMHAKOir     "8**^  ^  **'®  ^"^  holder,  so  as  to  consider  the  debt  due  to  him  as  dating  from  the  period  of 
Bank.  the  original  tssoe. 

Thongh  the  date  of  an  ordinary  written  obligatkm  to  pay  money  is  evidence  of  the  date  of  the 

origin  of  the  debt,  the  rale  does  not  apply  to  bank  notes. 
Where  the  note  of  a  bank  is  re-issned  in  the  coarse  of  its  daily  bosioess,  the  obligation  of  the 
bank  is  fixed  by  the  re-issning  of  the  note ;  the  date  on  its  face  is  of  no  moment 

APPEAL  from  the  Fifth  District  Court  of  New  Orleftiie,  Suckanan,  J. 
CrrymeSf  Sigur  and  Bonford,  for  the  appellants.  L.  Pierce^  for  the  com- 
missioners.  Livingston^  Maybin^  Jlosdius,  L.  Janin,  S»  L.  Johnam^  Benjamin 
and  Micou^  for  different  stock  holders.  The  judgment  of  the  conn  was  pre 
Dounced  by 

£usTi9,  C.  J.  In  1839,  the  legislature  passed  an  act  to  refreve  the  banks  of 
the  State,  which  had  incurred  the  forfeiture  of  their  charters  by  a  suspension 
of  specie  payment,  from  said  forfeiture.  In  the  act  it  is  provided  that  sneh  of 
the  banks  as  ha?e  not  their  capital  stock  paid  in,  may  suspend  the  payment  of 
the  stock  until  the  1st  day  of  February,  1841,  and  that  the  amount  actually 
paid  in  at  that  period  shall  be  deemed  the  capital  stock  of  said  bauks,  and  they 
are  hereby  restrained  from  doing  business  on  any  forger  amount  of  capital  nn- 
der  the  rules  prescribed  by  their  charter.    Act  of  the  14  th  March,  1839,  s.  2. 

The  charter  of  the  Exchange  and  Banking  Company  was  adjudged  to  be 
forfeit|d  by  a  judgment  of  the  late  court  of  the  First  Judicial  District,  on  the 
15th  of  March,  1842.  The  plaintiflfs  are  holders  oi  $34,710  of  bank  notes  of 
this  company,  which  came  into  their  possession  subsequent  to  January  1st, 
1843,  and  the  object  of  this  suit  is  to  make  the  original  stock-holders,  several 
of  whom  are  made  defendants,  liable  for  the  bank  notes  on  which  this  action  is 
brought. 

It  is  admitted  that  the  defendants  have  paid  all  the  installments  called  in  by 
the  directors  up  to  the  time  fixed  by  the  act  of  1839,  to-wit :  February  let, 
184L  Having  thus  contributed  all  they  were  bound  to  contribute  to  the  capi- 
tal as  reduced  by  the  act  of  1839,  the  question  presented  is,  whether  they  are 
liable  in  the  present  case  beyond  that  amount,  by  reason  of  their  obligations  re- 
sulting from  then:  ownership  of  the  stock.  The  district  judge  was  of  opinion 
that  they  were  not  so  liable,  and  gave  judgment  for  the  defendants.  The 
plaintiffs  have  appealed. 

The  argument  of  this  cause  has  been  very  elaborately  prepared  on  both  sides, 
and  we  have  come  to  a  conclusion  which  confines  the  subject  within  a  very 
narrow  compass,  under  the  view  presented  by  the  district  judge. 

The  first  point  to  be  ascertained  is,  as  to  the  precise  rights  of  the  plaintiflb 
as  the  holders  of  bank  notes  which  they  have  acquired  since  the  forfeiture  of 
the  charter  in  March,  1842. 

It  is  admitted  that  the  act  of  1839  was  accepted  by  the  banks,  and  it  is 
obvious  that,  as  far  as  legislation  and  the  consent  of  the  bank  can  make  that  act 
binding  and  obligatory,  it  has  become  so  to  all  its  legal  intents.  It  was  held  by 
the  Supreme  Court,  in  the  case  of  Millaudon  v.  The  CarroUion  Bank^  3  Rob. 
507,  that  the  act  of  1839  did  not  diminish  any  of  the  original  liabilities  of  the 
stock  holders,  and  that  they  still  remained  contingently  liable  for  the  full  amount 
of  their  subscriptions;  but,  that  for  the  purpose  of  banking,  the  capital  stock 
as  it  stood  reduced  by  that  act  was  not  to  be  chaoged.  Although  we  have  not 
been  able  to  concur  in  this  opinion  of  the  Supreme  Court  as  to  the  pricipal 
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ipieflticD  which  it  decided,  yet,  so  far  as  the  opinioD  asserts  the  principle  that  the      Hmurn 
original  liability  of  the  stock  holders  to  the  creditiirs  at  that  time  was  not  im-  CoMMmoKKRs 
paired  by  that  act,  we  concur  in  it.    But  we  cannot  continue  in  its  extent  their  o'  ExcHANOjt 
liability  to  subsequent  creditoi-s,  without  denying  the  power  of  the  legislature  *"** 

to  reduce  the  capital  of  a  hanic,  the  bank  itself  consenting  to  the  reduction. 
The  capital  of  those  institutions  was  frequently  increased  on  their  application, 
and  we  see  no  objection  to  its  being  diminished  with  their  consent.  The  ef- 
fect of  the  act  of  1839,  as  limiting  the  capital  of  the  banks,  was  considered  in 
the  case  of  PurionetaL  v.  The  CarroUton  Bank,  3  An.  31,  and  settled  by  the 
decision  given. 

Considering,  therefore,  the  act  of  1639  as  fixing  the  amount  of  the  capital  of 
the  bank  to  the  amount  paid  in  on  the  Ist  February.  1841,  as  the  defendants 
have  paid  their  quotas  up  to  that  period,  they  are  not  liable  to  the  creditors  of 
the  bank  whose  debts  have  been  created  since  that  period.  Supposing  them  to 
remain  under  their  original  responsibility  as  stock  holders  to  the  creditors  of  the 
bank  before  the  reduction  of  its  capital,  are  the  plaiotifis,  by  virtue  of  the  bank 
notes  which  they  hold,  invested  with  the  rights  of  such  creditors. 

A  large  proportion  of  these  notes  bear  date  in  the  year  1636,  and  it  is  conten- 
ded by  counsel  that  ai^to  the  origin  of  the  debt  itself  the  date  is  conclusive,  and 
that  there  is  no  other  mode  of  ascertaining  when  the  notes  were  put  in  circu- 
Ittion  except  by  referring  to  the  dates.  As  the  case  is  before  us,  the  plaintiffs 
present  themselves  as  the  holders  of  the  bank  notes.  Their  dates  are  the  only 
evidence  of  that  of  their  origin;  and  the  plaintiffs  contend  that  the  notes  con- 
Btitote  a  debt  contracted  by  the  bank  in  favor  of  the  first  holders,  whose  rights 
are  vested  in  them. 

fiy  the  third  section  of  the  act  of  1839,  the  banks  of  New  Orleans  were 
boond  to  settle  and  pay  the  balances  due  each  other  every  monday  morning  in 
gold  and  silver,  and  once  a  month  were  to  publish  a  statement  of  their  circula- 
tion, deposits,  &:c.  The  Exchange  Bank  continued  its  banking  business  until 
March,  1842,  when  it  ceased  to  redeem  its  notes,  and  up  to  that  time  received 
Bod  paid  them  out  daily  without  memorandum  of  date  or  amount,  or  any  notice 
being  taken  of  the  date  of  the  re-i8sue«  In  pursuance  of  the  act  of  1839,  the 
banks  made  weekly  settlements  up  to  March,  1842,  in  which  the  notes  of  each 
baok  received  by  the  others  were  returned  to  the  bank  of  issue,  and  the  bal- 
ance ascertained  and  settled  by  the  check  of  the  settling  clerk ;  the  Exchange 
Bank  accordingly  received  its  own  notes  and  paid  them  out  without  any  altera- 
tion of  dates. 

However  true  it  may  be  that  in  ordinary  written  obligations  to  pay  money 
their  date  is  evidence  of  the  time  of  their  origin,  no  authority  has  been  shown 
which  would  justify  its  application  to  bank  notes.  They  constituted  the  prin- 
cipal part  of  the  currency  at  the  time  of  the  enactment  of  the  laws  concerning 
tbe  banks  of  New  Orleans. 

Those  laws  were  enacted  under  an  emergency  of  great  public  embarrass- 
ment, in  which  the  government  of  the  State  undertook  to  regulatd  the  curren- 
cy as  a  measure  required  by  the  necessity  of  the  occasion.  The  very  fact  of 
the  notes  being  currency  excludes  the  conclusion  of  their  date  l^c^ing  material, 
and  would  defeat  their  uses  as  currency.  No  person  would  take  a  note  as 
money  if  it  were  subject  to  the  rules  of  pecuniary  obligations,  and  subject  like 
them  to  the  laws  of  prescription.    Indeed  our  Code  has  an  express  article  ex- 

12 
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Hepburn      exempting  bank  notes  from  the  operation  of  th«  prescription  applicable  to  notes 
CoMMmxoNERB  P&y&^lo  ^  ordof  or  to  bearer.    Article  3605. 

OF  Exchange  Where  the  notes  of  a  bank  are  re-issued  in  the  course  of  its  daily  bushiess, 
the  obligation  of  the  bank  is  fixed  by  the  re-issuing  of  the  note;  the  date  on  its 
face  necessarily  becomes  a  matter  of  no  moment,  and  affords  no  index  to  the 
time  of  the  origin  of  the  obligation  of  the  bank  i  and  the  legislation  of  1839-aod 
the  action  of  the  banks  under  it  just  noted,  exclude  any  possible  infereace  of 
the  time  of  their  issue  of  bank  notes  being  deduced  from  their  date. 

It  follows,  therefore,  that,  the  plaintiffs,  haviog  come  into  possession  of  the 
notes  sued  on  subsequently  to  the  1st  of  January,  1843,  there  is  no  evidence  of 
the  notes  being  debts  of  the  bank  previous  to  the  reduction  of  its  capital  under 
the  law  of  1839.  That  they  were  so  originally  the  date  imports,  but  once  paid 
into  bank  after  the  reduction  of  the  capital  they  were  extinguished,  and  the 
obligation  of  the  original  stock  holders  could  not  be  revived  by  their  re-issve, 
the  bank  with*  its  reduced  capital  being  only  bound  by  such  re-issue. 

These  views  we  take  to  be  in  accordance  with  that  in  which  the  law  consid- 
ers bank  notes  according  to  the  highest  and  best  approved  authorities.  "  Bank 
notes,*'  says  Lord  Maosfiek],  ia  the  case  of  Miller  v.  RacCt  1  Burrow^a  Rep. 
452,  ^^  are  not  goods,  not  securities  or  documents  for  debts,  nor  are  they  so  es- 
teemed, but  are  treated  as  money — as  cash,  in  the  ordinary  course  and  trans- 
action of  business- by  the  general  sense  of  mankind,  which  gives  them  the  cred- 
it and  currency  of  money  to  all  intents  and  purposes/'  KeiUi  v.  Jones,  9 
Johnson,  120.     Judakv.  Harris,  19  Id.  145. 

We  therefore  concur  with  the  district  judge  in  the  opinion  that,  the  stock 
holders  who  are  defendants  in  this  case  are  not  liable  to  the  plaintiffs;  and,  such 
being  our  opinion,  it  becomes  unnecessary  to  notice  any  of  the  other  point* 
raised  in  the  defence.  Judgment  affirmed^ 


Packwood  v.  Dorset.. 

in  an  action  for  tfie'rianderof  title  to  property  jadgment  may  be  rendered  ordering'  the  d^ 
fendant  to  institnte,  within  a  certain  period,  a  suit  to  attabliah  his  pretenaiona  to  the  pro^ 
perty,  and  this  jndgment,  on  the  failare  of  the  defendant  to  comply  with  it,  will  stand  t* 
tbeplaintiff  as  a  perpetaal  default  of  the  defendant;  bat  the  court  baa  no  power  to  fix  a 
term  within  which  the  defendant  must  set  forth  hit  title  or  inatitate  salt,  onder  the  penalty 
of  being  forever  after  precluded  from  aaserting  hia  claims. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
A,  Ilennen,  for  the  plaintiff.  This  action  is  founded  upon  the  law,  Dif- 
famari,  Justinian  Code,  lib.  7,  tit.  14,  1.  5,  and  not  upon  Partida  3,  t.  2,  I.  46  ; 
though  the  latter  is  a  mere  translation  of  the  former.  Such  it  is  stated  to  be  in 
2  £lizondo*s  Practicia  Universal  Forense,  p.  136,  ed.  1787.  Gregorio  Lopez, 
in  his  commentary  upon  the  above  law  of  the  Partida,  states  that  it  has  been 
derived  from  the  same  source.  In  fact  it  has  been  the  law  of  all  the  nations  of 
Europe  where  the  civil  law  prevails.  It  is  as  old  as  the  time  of  Azo,  who 
wrote  a  century  before  the  compilation  of  the  Partidas,  in  1242.  Summa 
Azonis,  p.  722,  726.  It  is  true  that  this  law  originally  referred  only  to  cases  of 
liberty,  and  gave  the  right  to  eveiy  freeman  (**  ingenuns ")  to  institute  suit 
against  any  one  defaming  hi^  *•  status,"  or  rights  to  liberty.  But  it  has  heen 
extended  by  analogy  to  cases  affecting  real  or  immovable  property ;  and  every 
man  in  possession  of  real  estate  is  enabled  to  institute  this  suit  against  another 
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claiming  any  right  or  title  to  it.     The  form  of  conducting  such  suit  may  vary     Piciwoon 
among  the  different  nations  of  Europe,  but  the  form  of  the  petition,  the  man-  ^' 

ner  of  conducting  the  suit,  anc)  all  the  incidents  connected  with  it,  are  copiously  J^oksit. 
laid  down  in  the  books  of  practice  used  in  Spain.  See  2  Eitzondo,  135,137. 
Paz,  Praxis,  tom.  3,  p.  82,  84.  Villadiego,  p.  335,  387.  Perez,  torn.  1,  p. 
596.  Praelectiones  in  Cod.  lib.  7,  tit.  14.  Corvini  Jurisprudentiae  Romana 
Summarium,  510,  in  Cod.  lib.  7,  tit.  14.  4  Merlin's  Repertoire,  (verbo  Dif!a- 
mari)586.  Leyser,  tom.  2,  p.  138,  specimen  81,  Meditations  ad  Pandectas. 
6  Malleri  Promptuarium,  p.  161,  verbo,  Provocatio  ex  lege  Diffamnri.  Vo6t, 
ID  Pand.  lib.  5,  tit.  1,  nos.  21,  22.  In  the  english  courts  of  chancery  a  remedy 
analogous  to  this  of  the  civil  law  is  found  in  their  bills  of  peace.  2  Story'ii 
E<|.  Jiarisp.,  p.  174,  181,  ss.  850,  860. 

The  principles  laid  down  by  the  civilians  on  this  subject  may  be  found  in  2d 
Leyser,  p.  142.  »*  •  •  *  testanturque,  D.  D.  tantumnoo  omnes  inhocprocessu 
prodifiamantehaberi,  qui  jussibialquod  contra  alterum  asserit  seu  publico  hoc 
sen  privatim  fiat.  Omnia  ergo  inquietatiodiflfamatio  est.  Ita  Barbosa  in  The- 
sauro,  lib.  4,  cap.  32,  §  3.  Quoties,  inquit,  alicujus  interest  defendi  famam, 
bona,  poeaessionem,  remedinm  L.  Diffamari  obtinet,  ideo  comparatum,  ut  talia 
serrentar  ab  omni  inquietatione  secura."  This  action  can  be  maintained  al- 
though no  injury  has  resulted  from  the  act,  the  object  being  principally  to  quiet 
the  title.  »•  Provocatio  ex  L.  Diffamari  institui  potest,  tametsi  diffamatio  inju- 
riam  nnllaro  contineat.**  6  Mulleri  Promptuarium,  p.  164,  n.  10.  ''  Nam  ut 
injoria  diffamationi  insit,  necesse  non  est."  Leyser,  Meditat.  ad  Pandect,  i^ol. 
2,  p.  139. 

Itis  admitted  that  the  common  law  remedy  of  an  action  for  the  slander  of 
title  does  Dot  go  as  far  as  the  civilians  have  carried  the  above  remedies.  But 
the  common  law  has  no  binding  force  on  us.  And  though  the  same  be  true  of 
the  civil  law,  the  principles  of  the  civilians  are  more  conformable  to  natural  law 
and  reason,  and  more  consonant  with  equity.  And,  if  all  the  Spanish  and  civil 
law  has  been  repealed,  yet  our  courts  are  required,  **  in  civil  matters,  when 
there  is  no  express  law,  to  proceed  and  decide  according  to  equity.  To  decide 
equitably,  an  appeal  is  to  be  made  to  natural  law  and  reason,  or  received  usages 
where  positive  law  is  silent."  C.  C.  art.  21.  Now  .the  usages  of  the  civil 
law,  as  interpreted  in  Spain  and  other  nations  of  Europe,  have  been  generally 
received  in  Louisiana.  And  if  we  appeal  to  natural  law  and  reason  un  this 
subject,  there  can  be  nothing  inequitable  in  the  manner  of  the  proceedings 
which  the  civilians  have  pointed  out  for  the  redress  of  such  injuries  as  those  set 
forth  in  the  plaintiff's  petition.  Admitting  that  the  roman  and  Spanish  laws 
have  been  fully  repealed,  *' we  presume,"  says  Judge  Mathews,  **  it  cannot  be 
viewed  as  a  judicial  offence  to  resort  to  them  in  aid  of  interpretation."  Lewis  v. 
Casanave^  6  La.  442.  The  same  judge,  afterwards  in  Boismarev.  His  Creditors^ 
8  La.  319,  said  that "  the  repeal  of  these  laws  by  the  act  of  1828  as  laws  abso- 
lutely obligatory  in  the  administration  of  justice  ought  not  to  destroy  the  force 
of  principles  which  were  established  by  them,  when  these  principles  are  found 
to  comport  with  justice."  And  the  court,  in  the  judgment  of  the  case,  proceed- 
ed on  b  very  rigorous  positive  law  of  Spain,  to  condemn  the  defendant  as  guilty 
of  fraud,  because  by  the  spanisti  law  all  insolvent  debtors  are  pi*esum&d  fraudu- 
lent. 

To  what  extent  the  Spanish  and  roman  laws  were  repealed  by  the  act  of  1828 
has  not  been  precisely  fixed  by  the  decisions  of  the  Supreme  Court.  Mathews, 
J.,  in  delivering  the  opinion  of  the  court,  in  6  La.441,  snys  of  this  repealing  law: 
**Tbe  clause  of  repeal  is  sweeping  in  its  effects,  tremendously  sweeping  ;  and 
an  unwise  or  inconsiderate  interpretation  on  the  part  of  the  courts  of  justice 
woald  have  left  tbn  community  without  any  civil  laws  except  those  contained  in 
the  Louisiana  Code  and  Code  of  Practice,  an  evil  so  great  as  to  be  irreconcila- 
ble with  the  wisdom  that  must  be  conceded  to  our  legi:jlature." 

In  the  case  of  Carlin  v.  SttwarU  2  Rob.  76,  cited  by  defendant's  counsel, 
the  court  considered  it  "useless  to  inquire  whether  the  repeal  of  the  civil  laws 
extended  to  any  other  but  statutory  laws,"  and  the  question  of  slander  of  title 
was  not  even  hinted  at,  the  suit  relating  simply  to  siander  of  the  person.  The 
case  of  Caldicelly.  Hennen,  5  La.  24,  also  cited  by  defendant's  counsel  was  the 
tame  in  its  method  of  proceeding  as  that  of  Heerman  v.  Livingston^  9  M.  R. 
656,  and  although  instituted  subsequently  to  the  r&pealing  act  of  1828,  neither 
the  counsel  nor  the  court  caHed  in  question  the  correctness  and  legality  of  the  pro- 
ceeding. 

The  connsel  for  the  defendant  urges  that  the  judgment  in  this  case  as- 
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PicxwooD     sanies  a  legislative  power  of  giving  a  prescription  against  the  action  of  defeDdant. 
*'-  No  such  power  was  intended  to  be  assumed  by  the  court  in  this  judgment. 


Dorset. 


The  defendant  was  indulged,  in  consequence  of  his  willingness  and  intention  to 
institute  a  suit,  with  time  for  that  purpose.  The  plaintiff  might,  with  great 
propriety,  complain  that  the  judgment  granted  the  defendant  too  much,  as  the 
action  bad  already  been  pending  against  him  nearly  a  year. 

It  is  clear  that  the  suit  which  the  defendant  was  ordered  to  institute,  was  that 
mentioned  in  the  plaintiff's  petition,  viz :  that  of  his  personal  claim  upon  the 
property  of  the  pluiniiff.  The  judgment  can  have  reference  only  to  the  plain- 
tiff's  demand,  and  the  defendant  could  not  be  compelled  under  it  to  do  more 
than  the  plaintiff  asked.  The  defendant  was  sued  individually,  and  not  as  tutor 
of  his  children,  and  it  was  to  preclude  his  individual  action  only,  that  the  suit 
was  instituted. 

To  recover  damages  for  a  slander  of  title,  proof  of  malice  may  be  necessary. 
But  that  question  cannot  be  brought  up  here,  as  no  damages  were  given. 

In  the  case  of  Walden  v.  PeUrs,  2  Rob.  337,  quoted  by  the  defendant,  the 
court  correctly  remarks :  *'  The  principal  object  of  such  a  auit,  according  to  the 
Spanish  law  from  which  we  derive  it,  is  to  quiet  titles,  or  to  compel  the  defendant 
either  to  waive  all  right,  or  to  institute  a  suit  and  thereby  enable  the  plaintiff  to 
make  good  his  title.  Whenever  there  is  a  waiver  of  title  that  object  is  attained. 
**  The  object  of  the  law,"  says  this  court  in  the  case  of  Livingston  v,  Heerman, 
was  to  protect  possession ;  to  give  it  the  same  advantages  when  disturbed  by 
slander  as  by  actual  intrusion;  to  force  thedefamer  to  bring  suit,  and  throw  the 
burden  on  him  of  proving  what  he  asserted."     9  Mart.  714.' 

Henderson  hud  Prenllss^fovthe  appellant.  The  judgment  condemning  defendant 
to  institute  suit  within  one  month,  or,  m  default  thereof,  to  be  forever  enjoined  from 
making  any  pretension  to  the  property  in  dispute,  exceeds  the  |X)wer  of  the  court. 
The  fixing  of  a  prescription  to  an  action  is  a  legislative,  and  not  a  judicial,  function. 
The  legislative  and  judicial  powers  are  separated  by  the  constitution.  I'be  46th 
law,  tit.  2,  of  the  second  Partida,  on  which  this  action  is  based,  is  repealed. 
See  sec.  25  of  the  stat.  of  1828.  C.  C.  3521.  This  law  46,  even  if  in  force,  is 
confined  to  matters  affecting  personal  rights,  as  where  oue  person  proclaimed 
another  to  be  his  slave,  or  defamed  his  character. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  alleging  himself  to  be  the  owner  and  in  pos. 
session  of  a  valuable  plantation  in  the  parish  of  Plaquemines,  with  the  slaves 
thereunto  belonging,  complains  that  Grecnberry  Dorsey  has  slandered  his  title 
by  giving  out  to  divers  persons  that  he  had  an  interest  in  said  plantation  and 
slaves,  or  that  he  had  a  right  to  a  portion,  or  was  part  owner  thereof.  It  is 
alleged  that  Dorsey  had  no  right,  title  or  iuterest  in  any  portion  of  the  planta- 
tion or  slaves,  and  that  the  declarations  thus  made  by  said  Dorsey  were  made 
maliciously,  and  for  the  purpose  of  disturbing  the  petitioner's  right  of  property 
and  preventing  his  disposing  of  the  same.  The  pi-ayer  of  the  petitioner  is 
for  the  payment  of  1^,000,  damages  alleged  to  have  been  suffered  by  the  acts 
of  the  defendant,  and  that  the  defendant  be  decreed  to  produce  his  titles,  if  any 
he  have,  in  sapport  of  his  claims  to  the  said  plantation  and  slaves,  and  to  prose- 
cute suit  thereon  to  final  judgment,  and,  in  default  thereof,  that  he  be  forever 
enjoined  from  setting  up  said  claims  or  bringing  an  action  thereon,  and  that  the 
plaintiff  be  decreed  to  be  the  sole  owner  of  the  plantation  and  slaves,  free  from 
all  cJaimon  the  part  of  said  Dorsey,  It  concludes  with  asking  for  general  re- 
lief.    This  petition  was  filed  on  the  24th  February,  1846. 

The  defendant  pleaded  the  general  issue,  and  denied  expressly  that  he  had 
ever  slandered  the  plaintiff's  title,  but  alleged  that  he  had  only  taken  measures 
to  exercise  his  legal  rights  and  claims  to  said  property,  as  well  in  his  individual 
capacity,  as  in  .that  of  tutor  of  his  minor  children,  and  that  he  was  about  to 
institute  legal  proceedings  against  the  plaintiff  for  the  purpose  of  establishing 
his  rights.     He  prayed  to  be  hence  dismissed,  and  also  for  general  relief. 

The  cause  was  at  issue  on  the  9th  of  March,  1846,  and  judgment  was  ren- 
dered on  the  4th  of  Marchi  1847.    The  court,  considering  that  the  plaintiff  had 
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a  right  to  have  the  doubts  created  by  the  defeodaot^s  acts  respectiog  his  title  to     Packwood 
the  property  in  questioo  cleared  up,  gave  judgment  for  the  plaintiff,  and  de-       Dorset. 
creed  that  the  defendant  be  condemned,  within  one  month  from   the  date  of 
the  judgment,  to  institute  the  suit  stated  in  his  answer,  or  in  default  thereof 
that  he  be  forever  enjoined  from  making  any  claim  to  said  property,  and  that 
the  defendant  pay  costs. 

It  appears  that,  long  after  the  term  thus  fixed  for  the  institution  of  his  suit, 
Dorsey  filed  his  bill  in  chancery  against  Packwood,  in  the  Circuit  Court  of  the 
United  States  for  this  district,  for  the  recovery  of  his  interest  in  the  plantation 
and  slaves,  and  that  Packwood  has  pleaded  this  judgment  in  bar  of  Dor»ey's 
right  of  actbn. 

It  becomes,  therefore,  necessary  to  decide  on  the  validity  of  this  judgment. 
This  is  an  action  of  jactitation  or  slander  of  title.    Actions  of  this  sort  have  - 

several  times  been  recognized  by  the  Supreme  Court,  since  the  repeal  of  the 
Spanish  laws  by  the  statute  of  1828,  and  their  utility  in  quieting  titles  and  pre- 
venting the  disturbance  of  owners  by  the  putting  forth  unfounded  claims  to  their 
property,  we  believe  is  unquestionable.  In  these  cases  the  question  has  never 
been  raised  as  to  the  power  of  the  court  to  fix  a  terra  within  which  the  defend- 
ant is  compelled  to  set  forth  his  title  or  institute  his  suit,  under  the  penalty  of 
being  forever  after  estopped  from  asserting  his  claims,  the  court  having  tried 
and  decided  the  issue  of  title  tendered  by  the  defendants.  It  is  to  this  part  of 
the  judgment  of  the  District  Court  that  the  argument  of  counsel  has,  on  both 
sides,  been  directed.  « 

It  appears  from  the  forms  contained  in  the  Spanish  books  of  practice,  referred 
to  by  the  counsel  ior  the  plaintiff,  that  in  Spain  judges  were  in  the  habit  of 
fixing  a  term  within  which  a  person  setting  up  a  title  to  property  in  the  posses. 
sion  of  another  was  bound  to  institute  his  suit,  under  the  penalty  of  perpetual 
silence.  Whether  such  a  judgment  was  final  in  all  cases,  or  whether  there 
was  any  relief  afforded  against  it,  we  do  not  find  stated  in  the  works  referred 
to  by  counsel.  It  appears  that  these  judgments  rested  for  ttieir  legality  upon 
DO  legislative  sanction,  nor  any  recognized  principle  of  the  civil  law,  but  entirely 
on  an  extension  of  a  law  of  the  Code  of  Justinian  known  as  the  law  Diffamari. 
By  this  law,  whoever  defamed  the  condition  of  a  person  born  free,  could  be 
compelled  to  exhibit  his  proofs  and  make  them  good  in  a  couit  of  justice,  and  in 
Je&ult  thereof  be  condemned  to  perpetual  silence  in  relation  to  the  slander. 
The  dignity  which  the  law  attached  to  the  condition  of  a  roman  citizen,  and 
the  protection  which  it  threw  over  the  personal  rights  of  all  those  subject  to 
its  dominion,  explain  at  once  the  purpose  and  policy  of  this  salutary  provision. 
It  was  in  derogation  of  the  general  principle  Invitus  agere  el  accvsarc  nemo 
cogatUT,  and  was  enacted  in  the  interest  of  public  order,  and  for  the  mainte- . 
noce  of  public  peace  among  the  different  .classes  and  races  of  the  empire. 
An  action  was  olso  given  by  a  rescript  of  the  Emperor  Diocletian  to  a  tutor,  in 
case  his  former  pupil  had  accused  him  of  retaining  the  funds  of  the  latter,  in 
order  to  compel  the  popil  to  institute  his  suit  for  an  account. 

Merlin  says  that  the  greater  portion  of  the  interpreters  of  this  law,  Diffa- 
marit  have  extended  it  to  slanders  of  the  title  of  property,  and  to  cases  in 
which  a  party  publicly  claimed  to  be  a  creditor  of  another,  and  that  this  inter- 
pretation is  in  conformity  with  the  spirit  of  the  text.  It  must  be  admitted, 
however,  he  adds,  that*  **  learned  jurisconsults,  such  as  President  Favre, 
Henrys  and  Dnperrier,  have  resisted  with  great  force  the  extension  of  this 
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PicKwooD     law  D/Jfamari.'^     In  the  text  of  the  Spanish  law,  the  siagleness  of  the  law  D'lf- 
Dorset,      fafna^  appears  to  have  been  adhered  to,  and  the  law  not  to  have  been  extend- 
ed beyond  cases  in  which  the  character  of  the  person,  the  status,  or  condition 
of  the  party,  is  assailed. 

No  person  can  be  compelled  against  his  will  to  sue  another,  unless  in  certaia 
particular  cases  wherein  the  judge  may  by  law  oblige  him  to  do  it ;  as  where  a 
man  publicly  says  another  is  his  slave,  or  defames  him  in  the  presence  of  other 
persons.  In  these  and  other  like  cases,  he  who  is  defamed  may  petition  the 
judge  to  oblige  the  <le!'amer  to  bring  a  suit  and  prove  what  he  said,  or  to  retract 
or  to  make  such  reparation  as  the  judge  shall  deem  just.  Partida  3,  tit.  2,  law 
46.  Gregorio  Lopez  in  hib  commentary  extends  this  law  to  disturbances  of  ti- 
tles to  property  by  slander. 

This  action  being  recognized  as  a  part  of  our  jurisprudence,  are  we  bound,  in 
the  exercise  of  it,  to  all  the  incidents  to  which  under  the  Spanish  practice  it  was 
subjected  ?  The  repeal  of  the  Spanish  laws  by  the  act  of  1828  is  an  answer  to 
this  question.  At  the  same  time  that  we  are  at  liberty  to  adopt  any  rule  in  fnr- 
theranee  of  the  object  of  the  action,  and  not  contrary  to  our  own  Code  of 
Practice,  which  the  experience  of  courts  of  the  civil  law  has  proved  to  be 
Beeessary,  we  cannot  recognize  a  proceeding  which  has  never  been  acted  upon 
in  our  courts,  and  which  is  ia  direct  conflict  wUh  principles  we  consider  ele- 
mentary. The  law  itseif  fixes  the  limitation  within  which  actions  can  be 
brought.  The  power  which  is  assumed  in  the  decree  appealed  from  of  fixing 
the  term  of  one  month  within  which  Dorsey  is  compelled  to  bring  his  suit,  un- 
der the  penality  of  losing  his  right  of  action,  is  in  direct  conflict  with  the  law 
of  prescription. 

We  do  not  find  that  this  practice  of  depriving  the  party  of  his  right  of  ac- 
tion in  default  of  bringing  suit,  which  the  Spanish  courts  impose,  is  followed  in 
other  countries  in  which  the  civil  law  pra vails. 

Merlin  himself  puts  the  question,  whether  the  defamer  after  being  condemn- 
ed to  perfjetoal  flilence^in  consequence  of  not  having  instituted  his  suit  within 
the  term  fixed  by  the  judge,  can  have  relief  against  this  sentence,  and  be  per- 
mitted afterwards  to  assert  his  rights.  Wassenaer.  Sola  and  Vo3t  contend  that 
he  can,  provided  his  demand  in  restitution  be  founded  on  a  probable  cause,  aeon 
his  ignorance,  at  the  time  of  being  condemned,  of  the  existence  of  certain 
proofs  and  facts  material  to  establish  the  justice  of  his  claims.  But  in  this 
opinion  Merlin  does  not  concur,  and  thinks  it  ie  founded  on  a  practice  peculiar 
to  courts  in  Germany,  and  that  the  restitution  in  a  case  like  this  ought  to  be 
confined  to  those  causes  which  authorize  the  *^ requite  civile^ 

Mailer,  in  his  Promptuarium,  tit.  Provocatio  ex  lege  Diffamari,  s.  17,  says 
that,  if  the  defendant  confesses  the  slander,  and  avers  himself  wilhng  to  ineti- 
tute  his  suit,  ^duplex^  terminus  sa^conicus  ei  concedi  solet,  sub  poen^  perpetui 
silentii. 

VoSt  states  that  one  citation  is  not  sufficient  to  authorize  the  decree  of  per- 
petual silence.  Two  at  least,  and  sometimes  three  or  four  are  considered  ne- 
cessary, before  the  party  is  condemned  on  his  default.  Vo€t  ad  Pandectas, 
lib.  5,  tit.  I,  s.  24.  These  discrepancies  in  the  application  of  this  extraordina- 
ry remedy  result  uadoubtedly  from  the  different  modes  of  practice  which  pre- 
vail in  different  countries :  but  their  existence  shows  the  reluctance  of  courts  in 


*Hodie  simplex.    Vol.  6,  p.  165,  Editio  Leipzig. 
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coDduding  a  party  for  ever  by  fixing  absolutely  a  term  during  which  only  his     P^^^JJ^^ 
rights  can  be  exercised,  and  a  disposition  to  avoid  such  a  result.  Dobsxt. 

In  the  jurisprudence  of  France,  we  have  found  no  case  in  which  a  decree  of 
this  kind  has  been  rendered  against  a  party. 

It  seeiDS  to  us  that  it  is  impossible  to  carry  out  the  law  Diffamari  in  its  ex- 
tension to  all  cases  as  nmintained  by  the  Spanish  writers,  and  the  safest  role 
for  us  is  to  adhere  to  its  original  intendment  and  policy.  In  an  action  for  the 
ekiDder  of  title  to  property  we  see  no  reason  why  a  judgment  shoqnld  not  be 
rendered,  ordering  the  defendent  to  institute  his  suit  in  order  to  establish  his 
asserted  pretensions  to  the  property  which  he  may  set  up.  This  judgment 
will  stand  to  the  plaintiff  as  a  perpetual  default  of  the  defendant.  But  we 
know  of  no  authority  on  the  part  of  the  court  to  fix  any  term,  within  which  the 
party  can  be  compelled  tcf  assert  his  rights  under  the  penalty  of  being  deprived 
of  them.  There  are  cases  in  which  we  have  allowed  the  debtor  to  become  the 
aetor  in  a  suit,  but  we  do  not  consider  that  those  cases  affect  the  question  deci- 
ded ia  this. 

The  action  for  damages  to  which  every  one  who  injures  another  in  his  per- 
son or  estate  is  liable,  will  we  believe  continue  to  be,  as  it  has  been,  a  sufficient 
protection  for  property  against  slanderers  of  title.  No  damages  have  been  giv- 
en by  the  judgment  in  this  case,  and  none  are  asked  in  this  court. 

We  have  been  referred  by  counsel  to  the  proceedmgs  in  courts  of  Chancery 
on  bills  of  peace,  but  we  find  nothing  in  them  which  supports  the  part  of  the 
decree  to  which  our  inquiries  have  been  directed. 

The  judgment  of  the  District  Court  so  far  as  it  condemns  the  defendant 
within  one  month  from  date  to  institute  his  suit  against  the  plaintiflf,  or  in  de- 
fiult  thereof  to  be  forever  enjoined  from  making  any  pretention  to  said  prop- 
erty, we  think  unauthorized  by  law. 

The  judgment  of  the  District  Court  is,  therefore,  avoided  and  reversed ;  and 
it  IB  ordered  that  judgment  be  rendered  for  the  plaintiflf  against  the  defendant, 
and  that  the  defendant  institute  the  suit  by  him  mentioned  in  his  answer,  and 
pay  the  costs  of  this  suit,  the  plaintiflf  paying  the  costs  of  this  appeal. 


Galbkaith  et  al.  v.  Davis. 

Where,  under  an  agreement  to  fell  merchandize,  delivery  i>  obtained  by  fraodalent  preCen' 
cea,  the  poaseasor  acqairea  no  intereit  that  can  enable  a  creditor  of  hia,  who  aeizea  the 
property,  to  hold  it  against  the  true  owner. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridga,  J. 
The  judgment  of  the  lower  court  in  this  case,  was  in  these  words : 

**  Without  recapitulating  the  facts  it  is  sufficient  to  say  that,  in  the  cases  of 
Gasquet  v.  Johnston^  2  La.  514,  and  Farmele  v.  McLaughlin^  9  La.  436,  it  has 
been  fully  settled  that,under  a  sale  of  property  where  delivery  has  been  obtained 
by  fraudulent  pretences  no  such  interest  passes  as  enables  a  seizing  creditor  to 
hold  against  the  vendor.  The  same  principle  has  been  recognized  in  3  La. 
252,  15  La.  350,  and  is  declared  to  be  a  rule  of  the  common  law,  in  3  Kent's 
Comm.  407.     See  also  De  Wolffs  case,  in  Mason's  Reports. 

**  To  secure  the  payment  of  the  purchase  money  in  this  case,  Davis  depo- 
sited yf'ith  the  intervener  a  receipt  for  a  bill  of  lading  for  seventy-five  tons  of 
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Galbraith  pork  or  bacoD,  lodged  in  the  bands  of  Ferriday  Sf  Co.  Of  the  existeDce  of 
Davis  ^^^^  merchandize  there  is  no  other  proof  than  the  declaration  of  Davis ;  and 
fronn  the  testimony  touching  his  actings  and  doings,  I  am  of  opinion  it  never 
did  exist.  If  it  did,  the  same  proof  shows  that  he  diverted  it  from  its  destina- 
tion, and  disposed  of  it  elsewhere ;  and  in  either  case  a  fraud  was  perpetrated 
on  the  vendor.  It  is  unnecessary  to  decide  in  whose  possession  the  property 
attached  was  at  the  time  of  the  seizure.  It  is,  therefore,  ordered  that  the  pro- 
perty attached  be  restored  to  the  intervener,  and  that  there  be  judgment  in  his 
favor,  with  costs."    The  plaintiffs  appealed. 

Frazer,  for  the  appellants,  cited  12  Pickering,  76,  81.  13  Ibid.  175.  2 
Hall's  S.  C.  R.  687.  1  Greenleaf378.  Molt,  on  the  same  side.  FresUm,  for 
the  intervener,  relied  on  Ford  v.  Ford,  2  Mart.  N.  S.  574.  9  La.  436.  2 
La.  514.  9  Rob.  525.  Civ.  Code,  arU.  2433,  2463,  2464,  2539,  3190,  3196. 
The  judgment  of  the  court  was  prooonnced  by 

EusTis,  C.  J.  For  the  reasons  assigned  by  the  district  judge,  it  is  ordered 
that  the  judgment  of  the  court  below  be  affirmed,  with  costs. 


Landby  v.  Petebson  et  al. 


Where  a  slave  lold  on  the  5th,  yrtLE  foand  to  be  serioasly  ill  of  a  typhni- fever  on  the  7th  ef 
the  month,  of  which  he  died  on  the  next  day,  the  diieaae  will  be  pretamed  to  have  existed 
at  the  time  of  the  sale,  in  the  absence  of  evidence  that,  thoogh  sabteqnently  developed, 
it  did  not  exist  at  that  time.    C.  C  2508. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Griffon^  for  the  plaintiff.  Peyton,  for  the  appellants.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  The  object  of  this  action  is  to  get  beck  the  price  paid  to  defend* 
ants  by  the  plaintiflf,  for  a  slave.  The  slave  was  bought  on  the  5th  Februaiy, 
and  was  found  to  be  sick  on  the  afternoon  of  the  7tb.  A  physician  who  was 
immediately  called  in,  pronounced  the  disease  typhus  fever.  The  slave  died 
on  the  morning  of  the  8th.  The  district  judge  decreed  the  restoration  of  the 
price,  and  the  defendants  appealed. 

The  district  judge  was  satisfied  upon  the  question  of  identity  ;  and,  we  think, 
his  opinion  was  justified  by  the  evidence.  The  appellants  insist,  however,  that 
the  disease  did  not  exist  before  the  sale ;  and  rely  upon  the  testimony  of  wit- 
nesses who  prove  that  the  slave  was  apparently  in  good  health  on  the  day  of 
the  sale,  and  for  some  time  previously.  That  the  slave  was  seriously  ill  on  the 
7th  February,  and  died  on  the  8th,  is  proved.  The  buyer  who  institutes  the 
redhibitory  action  must  prove  that  the  vice  existed  before  the  sale.  But,  in 
certain  cases,  the  buyer  is  relieved  by  a  legal  presumption  from  the  necessity  of 
direct  proof.  *'  If  the  vice  has  made  its  appearance  within  three  days  imme- 
diately  following  the  sale,  it  is  presumed  to  have  existed  before  the  sale.*'  Civil 
Code,  3508.  But  it  is  said  by  the  defendants*  counsel  that  the  presomption 
created  by  the  Code  is  not  a  conclusive  presumption,  but  one  which  merely 
shifts  the  burden  of  proof,  and  may  be  rebutted  by  the  seller.  We  do  not  deem 
it  necessary  to  decide  the  point ;  for,  if  that  interpretation  be  correct,  still  the 
testimony  adduced  by  the  defendants  is  not  of  such  a  character  as  to  satisfy 
the  mind  that  the  disease,  although  subsequently  developed,  did  not  exist  be- 
fore the  sale.  Judgment  affirmed. 
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Allen,  Executrix  v.  Wills  et  al.  4    wl 

The  object  of  the  statute  of  IS  March,  1844,  is  to  enable  mechanics  and  other  workmen  em-     t    4     VI\ 
ployed  by  a  contractor  to  obtain  the  benefit  of  any  amonnt  dae  to  him  by  the  proprietor.  |i5? 

Where  one  who  has  contracted  to  erect  a  bnildin^,  after  having  performed  par|  of  the  work ; 
becomes  unable  to  fulfil  his  contract,  the  proprietor,  on  his  default,  may  proceed  to  complete 
the  building;  and,  if  the  amount  expended  in  its  completion,  and  the  damages  to  which  the 
proprietor  may  be  legally  entitled  in  consequence  of  the  default,  do  not  equal  the  unpaid 
instalment  stipulated  for  the  work,  the  contractor  will  have,  to  the  extent  of  the  residue,  a 
cium,  ex  <eguo  el  bono,  far  his  unpaid  work.  In  the  absence  of  evidence  to  the  contraiy.  it 
will  be  presumed  that  the  proprietor  has  been  benefited  to  that  extent. 

Where  a  proprietor  paid  to  one  with  whom  he  had  contracted  for  the  erection  of  a  building  an 
instalment  before  it  became  due  under  the  contract,  and  the  contractor  subsequently  failed, 
and  the  proprietor  finished  the  building  for  a  sum  not  exceeding  the  next  and  last  instal- 
ment, and  the  amount  of  the  instalment  so  paid  in  advance,  after  deducting  from  it  the 
damages  recoverable  under  the  contract,  was  enough  to  pay  the  mechanics  and  other  work- 
men who  had  notified  the  proprietor  of  their  claims  before  the  period  at  which  the  instal- 
ment so  paid  in  advance  became  due,  the  proprietor  will  be  responsible  for  the  amount  of 
their  claims. 

A  party  will  not  be  liable  for  costs  where  she  deposits  in  court  the  amoant  actually  due  by 
her;  but  where  she  contends  that  she  is  liable  only  for  asam  less  than  the  result  of  the  llt^ 
igation  shows  to  have  been  due  by  her,  she  will  be  bound  for  the  costs. 

Mechanics,  laborers,  and  furnishers  of  materials  employed  by  one  who  has  contracted  for  the 
erection  of  a  building,  are  only  entitled  to  the  same  privilege  as  the  contractor,  and  where 
the  contractor  has  failed  to  register  his  contract  as  required  by  law,  those  employed  by  him 
have  no  privilege.    Stat.  18  March,  1844,  s.  4.    C.  C.  2743,  2744,  2746, 3239. 

APPEAL  from  the  Third  District  Court  of  New  Orleans^  Kennedy i  J^ 
Wray,  for  the  appellant.  GrivoU  Davis^  S^ver,  Race  and  Foster,  for  dif- 
ferent defendants.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff's  testator  contracted  with  IVills  for  tJje  erection 
of  a  house  for  $7,900,  to  be  paid  in  six  instalments.  The  fifth  instalment  was 
made  payable  when  the  plastering  should  be  completed.  The  house  was  to  be 
fiflished  and  delivered  on  the  20th  September,  1847,  under  a  penalty  of  $50 
per  week  dnring  the  delay.  The  house  was  never  completed  by  Wills.  He  be- 
eame  insolvent,  acknowledged  his  inability  to  proceed  with  the  contract,  and 
was  formally  put  in  default^  on  the  2oth  November,  1847.  The  plaintiff  thea 
proceeded  to  have  the  buildings  finished  at  her  own  expense,  which  was  accom- 
plished on  the  8th  January.  The  plastering  was  not  entirely  finished  until 
about  the  let  December.  The  plaintiff,  howeveri  paid  Wills  the  fifth  instal- 
ment as  early  as  the  16th  November. 

The  principal  question  presented  is,  whether  the  appellees,  three  workmen 
who  notified  the  plaintiff  under  the  act  of  1844  before  the  plastering  was  finish- 
ed, can  treat  the  payment  as  *' anticipated*'  within  the  meanining  of  the  law, 
and  hold  the  plaintiff  liable  to  them  accordingly. 

If  Wills  had  cootinned  the  performance  of  the  contract,  and  had  not  finish^ 
ed  the  plastering  before  the  appellees  notified  their  claims,  the  anticipated  pay- 
ment would  clearly  have  been  void,  and  against  them.  Has  the  plaintifi^s  been 
relieved  from  responsibility  by  the  fact  that  Wills  subsequently  failed  to  per- 
form the  contract. 

The  object  of  the  statute  of  1844  was  to  enable  the  creditors  of  the  coo- 
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ALLiff  tractor  to  obtain  the  benefit  of  any  amonnt  dae  to  him  by  the  proprietor.  If  a 
Wills.  contractor  viohite  his  contract  after  having  done  a  portion  of  the  work,  his 
rights  by  reason  of  what  ho  has  done  are  not  wholly  gone.  The  proprietor, 
upon  his  default,  may  proceed  to  complete  the  building,  and  if  the  sum  expen- 
ded in  such  completioir,  and  the  damages  sustained  by  the^  default  and  legally 
chargeable,  do  not  absorb  the  unpaid  instalments  stipulated  for  the  work,  the 
contractor  would  have,  to  the  extent  of  the  residue,  a  claim,  ex  aquo  et  bono, 
for  his  unpaid  work.  In  thv  absence  of  evidence  tO'the  contrary,  it  would  be 
presumed  that  the  proprietor  had  been  benefitted  to  that  extent.  In  the 
present  case,  the  plaintiff,  after  Wills*  default,  finished  the  buildings  at  an  ex- 
pense not  exceeding  the  sixth  instalment.  If,  therefore,  she  had  not  paid  the 
fifth  instalment,  she  would  have  been  bound  to  pay  Wills  the  amount  of  the 
fifth  instalment,' deducting  only  such  damages  for  tbe  delay  as  were  recovera- 
ble under  the  contract.  What  wonkl  have  been  the  amount  of  those  damages  1 
The  penalty  stipulated  iucase  of  the  failure  to  finish  the  house  in  September, 
was  $50  a  week,  but  this  penalty  did  not  begin  to  run  until  Wills  was  put  in  de- 
fkult ;  for  there  was  no  stipulation  in  the  contract  that  he  should  be  deemed  to 
be  in  default  by  the  mere  fact  of  his  failure  to  complete  the  building  at  tlie  spe- 
cified time.  See  Civil  Code  1905,  1927,  2132.  Rogron,  1230.  Merlin,  ver6o. 
Peine  Contractuelfe,  §  3.  If  we  deduct  from  the  amount  of  the  fifth  instal- 
ment damages  at  the  stipulated  rate  from  the  date  of  the  default  to  the  date  of 
the  coBorplbtion  of  the  building,  it  would  still  leave  a  sum  suflScient  to  cover  the 
claims  of  the  appellees.  When  the  plaintifif  paid  the  fiftJi  instalment;  the  con- 
tract was  in  full  force.  Wills  was  not  then  in  default.  Under  the  contract 
the  instalment  was  then  due,  and  the  plaintifi  paid  in  her  own  wrong.  By 
having  done  so  she  is  now  empty  handed ;  but  if  she  had  avoided  doing  what 
the  law,  in  the  interest  of  mechanios  and  laborers  has  forbidden,  she  would 
have  had  in  hand,  when  the  appellees  gave  their  notice,  a*  fiind  sufiicieot  to  pay 
them,  although  at  that  time  unascertained. 

As,  therefore,  we  believe  the  object  of  the  Ikw  was  to  secure  to  the  creditors 
of  the  contractor  the  benefit  of  whatever  the  proprietor  might  justly  owe  him 
by  reason  of  the  undertaking,  as  the  plaintiff  paid  unseasonably,  which  the  law 
forbids,  and  as  the  appellees  gave  notice  before  the  period  arrived  when  Wills' 
had  a  right  to  receive,  the  consequences  of  her  imprudence  must  be  borne  by 
her  and  not  by  the  creditors. 

The  appellant  complains  that  the  costs  of  the  suit  were  charged  to  her,  and* 
that  they  ought  to  have  been  charged  to  the  fund.  If  she  hvd  deposited  ia 
court  what  she  was  bound  to  pay,  she  would  have  been  entitled  to  such  an  ex- 
emption. But  she  alleged  herself  to  be  liable  for  only  9261  50,  and  the  result 
of  the  litigation  shows  her  to  be  liable  for  a  larger  sum. 

There  was  error  in  so  much  of  the  judgment  as  decreed  a  privilege  in  favor 
of  the  appellee^.  Under  the  act  of  1844,  as  well  as  under  the  Code,  they  are 
only  entitled  to  the  same  privilege  as  the  contractor  had.  But  WtUs  had  na 
privilege,  for  his  contract  was  not  recorded^  See  act  of  1844,  s.  4.  CtviF 
Code,  2743,  2744,  2746,  3239.  Taylor  v.  Crain,  16  La.  292,  They  must 
rank  as  ordinary  creditors  of  the  succession. 

It  is,  therefore,  decreed  that  so  much  of  the  judgment  of  the  District  Court 
as  grants  the  appellees  a  privilege  be  reversed ;  and  that,  in  other  respects,  the 
said  judgment  be  affirmed;  the  said  appellees  James  McQuaidf  A,  Curtis  and 
Hobert  Daley  paying  the  costs  of  this  appeal. 
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LOBDSLL   V.    Cf<ARS.  ^^ 

The  Mcte-of  CoDgregf  passed  for  adjusting  land  titles  within  the  Territory  of  Orleans  and  Dis- 
trict of  Ijoatsiana»  expressly  provide  that  if  claimants  shall  negleot  to  give  notice  of  their 
daims.  in  writing,  to  the  proper  olBcers,  or  to  canse  the  written  evidence  of  them  to  be 
recorded,  all  their  right,  so  far  as  derived  ftom  the  first  and  second  sections  of  the  stat.  of 
8  Uaxeh,  1805,  shall  i>eoome  void  and  be  forever  thereafter  barred ;  nor  shall  any  incom. 
plete  grant,  warrant,  order  of  survey,  deed  of  conveyance  or  other  written  evidence, 
whidi  shall  not  be  so  recorded,  be  considered,  or  admitted  in  evidence,  in  any  <eoart  of  the 
United  States,  against  any  grant  derived  ftom  the  United  States.  This  is  not  a  mere  xtde 
of  evidence  binding  only  on  the  courts  of  the  United  States.    It  is  a  role  of  property. 

An  otder  of  survey -obtained  prior  to  the  1  October,  1800,  thoagh  the  land  was  actaally  inhab- 
ited and  cultivated,  had  net,  nnder  the  act  of  Congress  of  2  March,  1805,  relative  to  titles  to 
lands  jn  the  Territoiy  of  Orleans  and  District  of  Loaisiana,  Amended  by  sec.  1  of^e  stat.  of 
3  March,  1807,  the  effect  of  a  complete  title  conferring  on  the  grantee  absolute  ownership, 
and  exempting  it  from  the  necessity  of  being  recorded  as  required  by  sec.  4  of  the  stat.  of 
1805.    The  exemption  only  exists  in  favor  of  complete  french  and  Spanish  grants. 

No  title  paAsed  from  the  french  and  Spanish  sovereign  for  lands  in  the  Territory  of  Orleans 
and  District  of  Louisiana  by  a  mere  order  of  survey  ;  nntU  a  patent  issued,  all  inchoate 
grants  remained  within  the  discretion  of  the  grantor ;  and  they  were  not  changed  in  their 
character  by  the  treaty  by  wliich  Louisiana  was  acgnired,  that  treaty  imposing  on  the 
government  of  the  United  States  only  a  political  obligation  to,  perfect  them,  which  cannot 
be  enforced  by  any  action  of  the  judicial  tribunals. 

APPEAL  from  the  District  Court  of  West  Baton  Kouge,  Nicholls,  I. 
LobdeUy  plaintiff,  pro  se.  Elam  and  Bobtrtson,  for  the  appellants.  The 
jodgment  of  the  court  was  pronounced  by 

£osT,  J.  This  is  a  petitory  action  founded  on  a  patent  issued  on  the  certi- 
ficate of  purchase  of  two  preemption  rights.  The  defendant  resists  the  claim« 
and  alleges  that  he  is  the  owner  of  the  land  covered  by  the  patent,  by  virtue  of 
an  order  of  survey  granted  in  1796,  under  which  he  alleges  that  the  land  has 
been  occupied  and  cultivated  by  Joie  MatUo  Ugarie^  and  those  who  claim  un- 
der him,  down  to  the  present  time.  There  was  judgment  against  him,  and  he 
appealed. 

The  evidence  leaves  it  extremely  doubtful  whether  the  claim  of  the  defen- 
dant covers  any  of  the  land  patented  to  the  plaintiff's  vendor.  But  if  it  did,  it 
rests  upon  an  incomplete  grant,  which  is  not  shown  to  have  been  presented  for 
confirmation,  or  recorded,  as  required  by  the  various  acts  of  Congress  passed 
for  ascertaining  and  adjusting  titles  and  daims  to  land  within  the  territory  of 
Orleans.  Those  acts  expressly  provide  that  if  claimants  shall  neglect  to  give 
notice  of  their  claims  in  writing  to  the  proper  officers,  or  to  cause  to  be 
recorded  the  written  evidence  of  them,  all  their  right,  so  far  as  the  same  is 
derived  from  the  two  ^rst  sections  of  the  act  of  1805,  shall  become  void, and 
forever  thereafter  be  barred ;  nor  shall  any  incomplete  grant,  warrant,  order  of 
sarvey,  deed  of  conveyance  or  other  written  evidence,  which  shall  not  be  re- 
corded as  above  directed,  ever  after  be  cousidered  or  admitted  as  evidence  in 
any  court  of  the  United  States,  against  any  grant  derived  from  the  United 
States.    Land  Laws,  pp.  520,  548. 

The  defendant  contends  that,  by  the  first  section  of  the  act  of  1805,  amend- 
ed by  the  first  section  of  the  act  of  1807^  an  order  of  survey,  obtained  prior  to 
the  first  day  of  October,  1800,  where  the  land  was  actually  inhabited  and  cul- 
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LoBDELL  tivated,  had  the  effect  of  a  complete  title  ;  that  it  conferred  on  the  grantee 
Cmek.  absolute  ownership,  and  Was  not  required  lo  be  recorded  under  the  fourth  sec- 
tion of  the  act  of  1605.  If  this  construction  of  the  acts  of  Congress  was  cor- 
rect, it  would  not  avail  the  defendant,  because  he  has  failed  to  show  that  the 
land  claimed  was  actually  inhabited  and  cultivated  by  the  grantee,  or  by  any 
person  fur  him ;  the  occasional  possessions  he  has  shown,  being  totally  uncon- 
nected with  the  order  of  survey  under  which  he  claims.  But  we  are  satisfied 
that  the  exception  contended  for,  only  exists  in  favor  of  complete  french  and 
Spanish  grants. 

It  is  further  alleged  that,  the  right  of  the  defendant  to  the  land,  is  secured 
by  the  treaty  of  cession,  and  could  not  have  been  taken  away  by  an  act  of  Con- 
gress. This  argument  takes  for  granted  that  the  title  passed  from  the  sovereign 
under  an  order  of  survey,  even  when  there  was  no  actual  settlement  and  culti- 
vation. But  it  has  been  settled  by  the  highest  judicial  authority  that  such  was 
not  the  effect  of  inchoate  grants ;  that  until  the  patent  issued,  they  remained 
within  the  discretion  of  the  grantor ;  and  that  they  were  not  changed  in  their 
character  by  the  treaty  by  which  Louisiana  was  acquired ;  that  this  treaty  im- 
posed upon  the  government  of  the  United  States  only  a  political  obligation  to 
perfect  them ;  and  that  this  obligation,  sacred  as  it  may  be,  cannot  be  enforced 
by  any  action  of  the  judicial  tribunal.  Chouteau  v.  EckharU  2  Howard,  344. 
United  States  v.  IViggins,  14  Peters,  330.     Pontalba  v.  Copland^  3  An.  86. 

It  is  urged  on  the  authority  of  Murdoch  v.  Gurtey^  5  Rob.  457,  that  the  pen- 
alty imposed  by  the  acts  of  Congress  is  a  mere  rule  of  evidence  binding  only 
upon  the  courts  of  the  United  States.  We  cannot  view  it  in  that  light,  con- 
sidering, as  we  do,  orders  of  survey,  unattended  with  actual  settlement  and 
cultivation,  as  mere  equitable  claims,  under  which  no  title  passed.  It  is  un* 
doubtedly  a  rule  of  property.  Since  the  treaty  of  cession,  the  United  States 
have  acted  uniformly  upon  that  class  of  claims  by  legislation,  and  their  right  to 
prescribe  the  mode  and  the  time,  by  and  during  which,  they  might  be  ripened 
into  perfect  titles,  cannot  now  be  doubted. 

After  extending  again  and  again  the  time  allowed  to  make  proof  of  inchoate 
grants,  and  complying  fully  with  the  political  obligation  imposed  upon  them  by 
the  treaty  of  cession,  the  land  in  controversy  has  remained  vacant,  and  they 
bave  granted  it  to  the  plaintiff  ^s  vendor,  with  the  solemn  pledge  that  he  should 
not  be  disturbed  by  any  inchoate  grant  not  previously  made  known  to  the  proper 
authority.     We  must  hold  this  grant  to  be  the  paramount  and  better  title. 

The  chain  of  titles  of  the  plaintiff  ascends  to  the  patent,  which  issued  di- 
rectly in  Millaudon's  name,  as  purchaser  of  the  settlement  rights  of  Jones  and 
Bunker,  This  appears  to  us  suflicient  in  a  case  where  Jones  and  Bunker  are  not 
parties.  Judgment  ajjirmed. 


Succession  of  Serret. 

A  demand  against  aiarriviug  basband  for  an  amount  due  to  tbe  saccesBion  of  his  wife,  re- 
ceived by  the  former  from  sales  of  the  separate  prciperty  of  the  wife  during  marriage,  can- 
not be  cumulated  with  proceedings  for  the  liquidation  and  partition  of  tbe  succession.  To 
cumulate  such  procccdtners  would  be  irregular,  and  tend  to  embarrass  jadlcial  proceedings. 
Tbe  demand  must  be  made  by  a  separate  actiuo. 
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APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Nicholls,  J.     La- 
hauve,  for  the  appellant.     Bennett  and  Herron,  control.     The  judgment 
of  the  court  waB  pronounced  by 

Ki^e,  J.  The  administrator  of  Henrietta  Serret,  deceased,  with  a  view  to  a 
final  liquidation  and  partition  of  her  succession,  presented  to  the  Probate  court, 
as  it  formerly  existed,  a  tableau  exhibiting  the  debts  of  the  estate,  the  balance 
remaining  for  partition,  and  the  share  falling  to  each  of  the  heirs.  The  amount 
due  to  the  succession  by  Hypolite  Hihert^  surviving  husband  of  the  deceased, 
arising  from  sales  of  the  separate  property  of  the  wife  during  the  marriage, 
was  also  set  forth.  This  tableau  was  accompanied  by  a  petition,  in  which  the 
administrator  prayed,  that  the  heirs  of  the  deceased,  and  Hypolite  HtberU  in 
his  own  right,  as  surviving  partner,  and  as  tutor  to  his  minor  child,  also  an  heir, 
be  cited  to  show  cause  why  the  liquidation  and  partition  should  not  be  made 
the  judgment  of  the  court.  He  also  prayed  that  Hypolite  Hcbert  be  condemn- 
ed to  pay  the  sum  which  he  appeared  by  the  settlement  to  owe,  and  that  the 
administrator  be  authorized  to  distribute  the  sum,  when  collected,  among  the 
heirs,  in  the  manner  proposed  in  the  partition.  The  heirs,  in  their  answer,  ad- 
mit the  tableau  to  be  correct,  and  unite  in  the  prayer  for  its  homologation. 

Heberi  excepted  to  the  jurisdiction  of  the  Probate  court,  avering  that  the 
question  of  his  indebtedness  could  only  be  detei^mined  by  a  court  of  ordinary  ju- 
risdiction, and  that  it  could  not  be  cumulated  with  a  proceeding  for  a  liquidation 
and  partition  of  the  succession,  to  which  the  administrator  and  heirs  could  alone 
be  made  parties.  The  exception  was  still  pending  when  our  present  judicial 
system  went  into  operation,  and  the  cause  was  transferred  to  the  District 
coort.  The  judge  sustained  the  exception,  an<)  dismissed  the  action  against 
Hebert.     The  administrator  has  appealed. 

The  defendant  cannot  complain  that  he  is  called  into  a  proceeding  having  for 
its  object  the  final  liquidation  of  the  succession.  As  the  tutor  of  one  of  the 
heini,  and  as  the  surviving  pai'tner  of  the  community,  he  was  properly  made  a 
party.  Indeed  we  do  not  understand  his  exception  to  extend  beyond  the  com- 
petency of  the  court  to  inquire  into  his  indebtedness. 

But  as  far  as  relates  to  the  demand  against  him  individually  for  the  price  of 
dotal  property  of  the  wife  alienated  during  the  marriage,  which  he  is  alleged  to 
have  received  and  appropriated  to  his  own  uses,  the  action  is  one  of  the  admi- 
nistrator against  him  to  coerce  the  payment  of  a  sum  of  money  for  distribution 
among  the  heirs.  The  ascertainment  of  the  fact  of  his  indebtedness  arising 
from  this  cause,  does  not  depend  upon  the  liquidation  and  partition,  but  may  be 
determined  in  a  separate  action.  The  defendant  stands  in  the  attitude  of  any 
other  debtor,  and  it  is  obvious  that  the  cumulation  of  a  suit  against  the  heirs  for 
a  settlement  and  partition,  with  actions  against  debtors  for  payment,  is  irregu- 
lar, and  that  its  tendency  is  to  embarrass  judicial  proceedings.  Although  the 
District  court,  as  at  present  organized,  had  jurisdiction  of  all  the  matters  in- 
volved in  the  proceeding,  it  did  not,  in  our  opinion,  err  in  driving  the  adminis** 
trator  to  his  separate  action  against  the  defendant. 

Judgment  affirmed. 


SUCCESBION 
OF 

Sekbbt. 
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Preston,  Executor  v.  Christin  et  al. 

Where  a  party  ia  placed  on  the  tableau  of  diftribation  of  the  effeoti  of  a  soccetsion  ai  a 
creditor  for  a  certain  lam,  and  the  tableau  is  homologated,  the  homologation  of  the  tableau 
is  a  judgment  in  favor  of  the  creditor,  which,  to  far  aa  the  luccoMion  li  concerned,  cannot 
be  preicribed  by  leu  than  thirty  years. 

APPEAL  by  the  defendants  from  a  judgment  of  the  District  Conrt  of 
Iberville,  NkhcUs,  J.  /.  M.  Jones  and  R.  A.  Upton,  for  the  plaintiif. 
Labauve,  for  the  appellants.  The  judgment  of  the  court  was  pro- 
nounced by 

Slidell,  J.  The  defendants,  administnitorB  of  the  succession  of-Baham- 
anda,  filed  a  tableau  of  distribution  in  the  year  1833.  in  which,  after  stating  the 
debts  and  assetts,  they  exhibited  a  balance  of  a  certain  sum  to  be  divided  among 
the  heirs.  Upon  this  tableau  Lay  ton  was  recognized  as  a  mortgage  creditor 
for  81,700,  with  ten  per  cent  interest.  The  allowance  of  interest  was  op- 
posed ;  and  this  opposition  having  been  sustained  the  tableau  was  finally  homol- 
ogated, thus  leaving  Xa^^<m  a  mortgage  creditor  for  91,700.  For  this  amount 
the  present  action  is  brought,  and  the  prayer  of  the  petition  is  for  a  joint  judg- 
ment against  the  defendants  personally  and  in  their  capacity  of  administratorB, 
for  the  sum  of  81,700,  with  interest  from  the  date  of  homologation. 

This  action  was  not  brought  until  1848,  and  the  defendants  contend  that  they 
are  protected  by  the  prescription  of  ten  years.  The  homologation  of  the  ta- 
bleau was  a  judgment  in  favor  of  Layton,  which,  so  far  as  the  succession  was 
concerned,  was  not  prescriptible  by  less  than  thirty  years.  We  cannot  per- 
ceive how  the  defendants  can  be  permitted  to  invoke  a  shorter  prescription, 
while  they  remained  the  official  representatives  of  the  succession  and  had 
obtained  no  judicial  discharge. 

The  defendants  say  that,  in  point  of  fact,  they  had  not  received  the  funds  to 
pay  the  plaintiff.  If  they  did  not,  it  was  their  own  fault.  Their  wivee  bought 
a  large  portion  of  the  property  of  the  succession,  and  the  defendants,  if  they 
chose  to  deliver  them  the  property  sold  without  receiving  its  price,  did  so  at 
their  own  risk. 

The  defendants  daitn  credit  for  various  alleged  payments.  The  only  pay- 
ment which  we  consider  proved  is  one  made  by  the  delivery  of  a  quantity  of 
sugar  to  Lay  ton.  The  jury  appears  to  have  allowed  for  this  a  credit  of  8540. 
The  appKcation  of  the  appellee  to  strike  off  this  credit  comes  too  late.  An 
answer  to  the  appeal,  praying  for  an  amendment  with  regard  to  another  item,  was 
seasonably  filed  by  the  plaintiff.  In  that  answer  the  plaintiff  exprossly  ac- 
knowledged that  the  only  error  in  the  judgment  of  the  court  below  was  with 
regard  to  the  item  then  specified.  The  supplemental  answer  to  the  appeal, 
which  he  afterwards  prayed  leave  to  file,  was  inconsistent  with  the  first  an- 
swer, and  was  also  inadmissible  under  the  890th  article  of  the  Code  of 
Practice. 
,  We  think  the  jury  improperly  allowed  a  credit  for  8580,  for  an  amount 
which  the  defendants  contend  had  been  collected  by  the  plaintiflTs  agent  from 
the  estate  of  Guidry,    Davis^  who  received  that  sum  is  proved  to  have  receiv- 
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ed  it  in  his  capacity  of  admiDistrator  of  Quidry's  estate ;  bnt  there  is  do  proof      Prkiton 
that,  as  admiDistrator,    he  was  authorized  to  pay,  or  ever  did  pay,  it  to     chbibtin. 
LayUm ;  or  that  he  ceased  to  hold  it  as  admioistrator,  and  held  it  as  Layton'i 
agent. 

The  plaiDtiff  is  entitled  to  interest  from  the  date  at  which  the  defendants 
were  put  in  default. 

It  is,  therefore,  decreed  that  the  judgment  be  reversed,  and  that  the  plain- 
tiff  recover  of  the  said  defendants,  Augtute  Chrisiin  and  Valery  Duplesns,  the 
aom  of  S1080y  with  interest  frona  the  16th  August,  1842,  and  costo  in  both 
conns. 


Mabionneaux  V*  Edwards. 


Where  a  party  interrogated  on  facta  and  articles  in  relation  to  a  verbal  contract  to  tranafef      ^Qg   j^ 
real  eatste  deniea  tbe  contract,  her  answer  cannot  be  contradicted  by  parol  evidence ;  nor 
if  parol  evidence  adnaiaaible  to  prove  aneh  a  contract,  in  an  action  to  recover  damagea  for 
abreacfaofit. 

APPEAL  from  the  District  Court  of  Iberville,  Perm,  J,    Dehlieux,  for  the 
appellant.     Edwards,  pro  se.     The  judgment  of  the  court  was  pro- 
DODnced  by 

RosT,  J.  This  suit  was  brought  to  recover  damages  for  the  alleged  breach 
of  a  contract  to  transfer  real  estate.  The  petition  sets  forth  that,  on  the  18th 
Inly,  1845,  a  tract  of  land  of  six  arpents  front  by  forty  in  depth,  lying  in  the 
rear  of  the  plantations  of  the  plaintiff  and  defendant,  was  sold  at  probate  safe, 
and  that  the  defendant  had  agreed  with  plaintiff  to  purchase  tbe  land  in  his 
own  name,  aod,  when  the  plaintiff  was  ready  and  willing,  the  defendant  was  to 
transfer  and  sell  to  him  the  land  l)ring  in  the  rear  of  his  plantation,  at  the  same 
price  per  arpent  at  which  the  whole  tract  should  be  purchased ;  that  the  do.' 
fendant  did  buy  the  land,  but  when  called  upon  to  comply  with  his  contract 
refosed  to  do  so,  in  consequence  of  which  refusal  the  plaintiff  alleges  he  has 
snstained  the  damages  claimed.  The  defendant  denied  all  the  allegations  of 
the  petition,  and  pleaded  the  prescription  of  one  year  in  bar  of  the  action. 
Hiere  was  judgment  as  of  non-suit,  and  the  plaintiff  appealed. 

The  contract  alleged  in  the  petition  not  having  been  reduced  to  writing,  the 
phitttiff  interrogated  the  defendant  on  oath  in  relation  to  it,  under  article  2255, 
C.  C.  Tbe  answers  of  the  defendant,  though  perhaps  not  in  all  respects  sat- 
isfactory, negative  the  contract  alleged,  and  the  plaintiff  offered  witnesses  to 
disprove  them  and  to  substantiate  his  allegations.  This  testimony  having  been 
objected  to  and  rejected,  the  plaintiff  took  a  billof  exceptions. 

We  are  of  opinion  that  the  district  judge  did  not  err.  When  a  party  inter- 
rogated upon  facts  and  articles  in  relation  to  a  verbal  contract  to  transfer  real 
eitate  denies  the  contract,  his  answers  cannot  be  contradicted  by  parol  evi- 
dence; nor  is  parol  evidence  admissible  to  prove  such  a  contract  in  an  action  of 
damages  for  a  breach  of  it.  Bach  v.  HaU,  3  La.  116.  Bauduc  v.  Conrey,  10 
Rob.  466.     Breed  v.  Guay,  10  Rob.  35.    PatUrson  v.  Bloss  etal.,i  La.  374. 

The  plaintiff  having  failed  to  make  out  his  case,  it  is  unnecessary  to  notice 
the  plea  of  prescription.  Judgment  t^ffirmed. 
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Lbftwich  etal.  r.  Brown. 

One  who  purcliaaes  the  rig^ht  of  action  of  a  minor  against  his  tator,  can  acqaire  no  greater 
right  againit  the  latter  than  hii  assignor  had  ;  and  the  tator  may  make  the  same  defence 
to  the  action,  and  avail  himself  of  the  same  means  as  though  the  suit  were  brought  by  the 
pupil  himself;  and  if  the  defendant  has  become  the  creditor  of  his  popil  by  any  adTancea 
made  to  him  since  his  majority,  and  previoas  to  the  purchase  by  the  plaintiff,  he  will  be 
entitled  to  set  them  up  in  defence  to  the  action. 

The  object  of  art  2622  C.  C.  which  provides  that,  "  he  against  whom  a  litigious  right  has 
been  transferred  may  get  himself  released  by  paying  to  the  transferee  the  real  price  of 
the  transfer,  with  interest  from  its  date,"  is  to  prevent  unnecessary  litigation.  But 
where  a  defendant,  instead  of  paying  the  price  for  which  the  right  was  transferred,  and 
thereby  putting  an  end  to  the  litigation,  continues  to  contest  the  suit,  opposes  the  plaintiff's 
right  to  recover,  snd  protracts  the  litigation,  he  defeats  the  very  object  of  the  law.  and 
cannot  avail  himself  of  the  provision  established  in  his  fovor. 

APPEAL  from  the  District  Court  of  Iberville,  NichollSy  J.    /.  M,  Jones, 
for  the  plaiDtKYs.     DeMieux,  for  the  appellaot.     The  judgment  of  the 
court  was  pronouDced  by 

KusTis,  C.  J.  On  the  27th  May,  1847,  Walter  Brown,  for  the  considera* 
tion  of  the  sum  of  $550,  acknowledged  to  have  been  received  by  him,  assigned 
to  the  plaintiffs  all  his  rights  and  actions  against  the  defendant,  his  former  tutor* 
The  assignment  purports  that  those  rights  and  actiuus  were  pending  in  a  suit 
then  existing  in  the  court  of  the  sixth  district,  for  the  parish  of  Iberville.  Un- 
der this  assigument  the  plaintiffs  instituted  their  suit  against  the  defendant  for 
an  account  of  his  tutorship  of  Walter  Brown^  and  claim  judgment  against  bim 
for  the  sum  of  $1,949,  with  interest,  &c.  The  defendant  in  his  answer  sets 
up  various  charges  against  the  assignor,  Walter  Brown,  his  former  pupil,  all  of 
which  accrued  previous  to  the  assignment  to  the  plaintiffs.  The  District  court 
gave  judgment  for  the  sum  of  $1,445  35,  with  interest  from  the  1st  March, 
1625,  and  a  legal  mortgage  on  the  property  of  the  defendant.  The  defendant 
has  appealed.  The  plaintiffs  have  remitted  the  interest  accruing  previous  to 
January  1st,  1845,  the  day  of  the  majority  of  Walter  Brown, 

On  the  trial  of  the  cause  a  bill  of  exceptions  was  taken  to  a  decision  of  the 
court  refusing  to  receive  evidence  of  certain  matters  set  up  in  the  defendant*a 
answer,  on  the  ground  that  such  matters  could  not  be  pleaded  in  compensation^ 
on  account  of  their  being  unliquidated,  nor  set  up  in  reconvention  against  the 
demand  of  the  plaintiflfs.  We  are  of  opinion  that  the  plaintiffs,  by  their  pur- 
chase, have  acquired  no  greater  rights  against  the  defendant  than  their  assignor , 
Walter  Broum,  had  at  the  time  it  was  made,  and  that  the  defendant  can  make 
in  this  suit  the  same  defence,  and  avail  hinoself  of  the  same  means,  as  he  could 
if  the  suit  were  brought  by  WaUcr  Brown  himself.  The  action  is  one  of  ac^ 
count  for  the  tutorship,  and  if  the  defendant  has  become  the  creditor  of  has 
former  pupil  by  any  advances  to  him  since  his  majority,  it  is  clear  that  he  has 
diminished  his  debt  for  so  much.  The  separation  of  the  debt  resulting  from 
the  tutorship  from  that  contracted  since,  according  to  the  opinion  of  the  dis^ 
trict  judge,  we  think  inadmissible.  The  accounts  between  Walter  Brown  and 
the  defendant  up  to  the  time  of  the  purchase  of  his  right  by  the  plaintiffs, 
which  are  all  equally  unliquidated,  must  be  settled,  and  the  balance  is  due  by 
th0  defendant  to  the   plaintiffs.     12  Duranton,  Droit  Franq-ais,  596,  509.     7 
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TooDier,  392.    We  think  the  court  erred  in  refasing  to  admit  the  evidence     Liptwicu 
offered  as  stated  in  the  bill  of  exceptions.  Brown. 

Bat  the  defendant  pleaded  that  the  assignment  of  his  right  and  action  by 
Walter  Brcwn  to  the  plaintiffs,  was  the  sale  of  a  litigious  right,and  that  he  must 
be  released  by  paying  to  the  plaintiffs  the  price  they  paid,  with  interest,  under 
article  2622  of  the  Code.  The  defendant  insists  on  his  right  to  have  the  bene- 
fit of  this  plea  in  the  final  judgment  to  be  rendered,  and  that  in  no  event  can  he 
be  adjodged  to  pay  a  larger  sum  than  the  plaintiffs'  paid  for  the  claim  against 
bim. 

The  laws  Per  diversas  and  Ab  Anastasio^  C.  numdatU  on  which  the  articles 
of  (ht  Code  concerning  litigious  rights  are  founded,  have  no  other  object  than 
the  prevention  of  unnecessary  litigation,  which  is  attained  in  a  great  measure 
bj  the  check  they  impose  on  the  cupidity  of  speculators  in  lawsuits.  They 
enable  the  defendant  to  take  the  place  of  the  purchaser  of  the  suit  against  him, 
by  paying  the  price  he  has  paid  for  it,  with  interest.  Thereby  the  litigation  is 
ended,  and  the  object  of  tlie  law  attained.  But  if,  as  the  defendant  has  done 
in  this  case,  he  continues  to  contest  the  suit,  raises  difficulties  as  to  the  right  of 
the  plaintiff  to  recover  his  debt  and  protracts  the  litigation,  he  evidently  defeats 
the  very  object  of  the  law,  and  cannot  avail  himself  of  the  provision  which  the 
kw  has  established  in  his  favor  for  the  purpose  of  terminating  litigation.  To 
permit  him  to  do  it,  would  be  to  defeat  the  vary  object  of  the  law.  Pothier, 
Contrat  de  Vente,  596,  597.     Merlin,  Rep.  Verbis  Droit  Utigeux, 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  revers- 
ed, and  that  the  cause  be  remanded  for  further  proceedings,  with  instructions 
to  the  district  judge  to  receive  the  evidence  offered  by  the  defendant  as  set 
forth  in  his  bill  of  exceptions,  and  that  the  plaintiffs  pay  the  costs  of  this  ap- 
peal. 


Ex  PARTE  Powers  et  al. 

A  nudimna  WiU  not  be  granted,  to  compel  a  jadge  of  a  District  Court,  in  kbo  trial  of  a  rulo 
to  show  caase  why  a  party  sboald  not  be  panished  for  a  contempt,  to  allow  defendant  to 
except  to  the  admisaioa  of  testimony  and  to  his  refusal  to  permit  the  evidence  to  bo  re- 
daced  to  writing,  nor  to  compel  him  to  allow  an  appeal. 

APPLICATION  for  a  mandamus  to  the  First  District  Court  of  New  Or. 
leans,  McHenry,  J.     In  this  case  the  counsel  of  Powers  and  others,  pre- 
sented the  following  petition : 

*' To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the  State  of 
Looisiaoa. — The  petition  of  WiLliam  Powers,  IPilUam  Lennox,  alias  Scotch 
BUI,  and  John  Reese,  alias  English  Jack,  respectfully  represents  :  That  a  cer- 
taio  John  Duggan  presented  a  petition  against  your  petitioners  and  others,  in 
ihe  First  District  Court  of  the  city  of  New  Orleans,  whereof  John  McHenry, 
Ssq*  is  the  judge,  alleging  that  your  petitioners  had  violated  a  privilege  of 
which  the  said  Duggan  pretends  to  be  the  owner,  and  which,  as  he  avers, 
gi»^es  him  the  exclusive  right  of  keeping  a  ferry  and  of  carrying  passengers  for 
hire  between  the  first  and  second  wards  of  the  second  municipality,  and  the 
tight  bank  of  the  river  Mississippi,  and  which  privilege  tho  said  Duggan 

H 
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Ex  PARTS     pretends  that  your  petirioners  have  violated,  and  applied  for  an  injanctioo, 
FuwEEs.       restraining  petitioners  from  violating  the  aforesaid  pretended  exdusive  rightv 
which  injunction  was  granted,  as  the  whole  will  morefnily  appear  from  the 
copy  of  the  petition  and  order  of  injunction  hereto  annexed. 

**  Petitioners  further  aver  that  on  roonday,  the  29th  January,  1849,  the  said 
Duggan  appeared  in  the  said  First  District  Court  by  J.  G.  Steer,  Esq.^  hiB 
counsel,  and  having  filed  an  affidavit  setting  forth  that  petitioners  had  yiolated 
the  injunction,  moved  that  they  show  cause  on  the  next  day,  the  30th  of  Jedo- 
ary,  at  10  o*ck)ck  a.  m.  why  they  should  not  be  punished  for  a  contempt  of  the 
authority  of  said  District  Court  and  the  disregard  of  its  mandate,  as  per  copy 
of  said  motion  hereto  annexed  will  more  fully  appear. 

**  Your  petitioners  further  show,  that  on  the  trial  of  said  motion,  after  peti* 
tioners  had  answered  the  same,  denying  under  oath  the  fiicts  set  forth  in  Dug- 
gun's  affidavit,  the  said  judge  permitted  said  Duggan  te  be  sworn  and  examin- 
ed as  a  general  witness  notwithstanding  his  interest  in  the  cause,  and  notwith- 
standing the  opposition  made  to  his  conipetency  by  the  counsel  of  your 
petitioners;  that  the  said  judge  also  refused  said  counsel  of  your  petitioneni 
to  take  a  bill  of  exception  to  the  admission  of  said  testimony,  and  to  have  alF 
the  testimony  in  the  cause  reduced  to  writing ;  and  proceeded  to  give  judgment 
condemning  petitioners  to  five  days  imprisonment,  upon  the  sole  testimony  of 
the  aforesaid  Duggan^  and  without  regard  to  the  evidence  adduced  by  your 
petitioners. 

"  Petitioners  further  show,  that  the  said  judge  fortliwith  ordered  your  peti- 
tioners to  be  taken  into  custody,  and  that  they  are  now  in  actual  confinementr 
although  they,  immediately  after  the  delivery  of  the  opinion  of  the  courts 
applied  to  the  aforesaid  judge  to  allow  them  an  appeal  to  this  honorable  court* 
which  appeal  the  judge  refused. 

''  In  consideration  of  the  premises  petitioners  pray  that  this  honorable  aoart 
will  grant  them  a  writ  of  mandamus  requiring  the  Honorable  John  McHenry, 
judge  of  the  First  District  Court  of  New  Orleans,  to  show  cause  why  he  should 
not  allow  petitioners  to  except  to  the  admission  of  the  testimony  of  Duggan^ 
and  his  refusal  to  permit  the  testimony  taken  on  the  trial  of  the  aforesaid  motion 
to  be  taken  down  by  the  clerk  of  the  court,  and  to  compel  him  to  grant  peti- 
Uoners  an  appeal  from  his  aforesaid  judgment.  And  your  petitioners  protest- 
ing that  the  said  judgment  is  illegal  and  erroneous,  and  does  them  irreparablo- 
injury,  further  pray  for  general  relief,  &c. 

**  Schmidt,  of  counsel." 

The  petition  was  accompanied  by  an  affidavit  of  counsel,  that  the  facts- 
stated  therein  are  true,  and  with  a  copy  of  the  petition  for  an  injanction,  aod> 
of  the  rule  on  Powers  et  al,  to  show  cause  why  they  should  not  be  punished 
for  a  contempt.     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  It  is  ordered  that  the  application  for  a  mandamus  be  refosedr 
DO  oase  being  exhibited  for  the  interposition  of  the  court. 


4      106 

120      4fiO| 


Dorset  v.  Hills. 

A  jadgmont  prepared  and  signed  by  the  jadge  in  vacaCioQ,  in  a  case  in  which  no  decree 
coald  be  rendered  at  chamberfl,  has  no  effect  antil  entered  npon  the  records  at  the  easuing 
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1  (C.  P.  543,  544) ;  and  ftn  appeal  may  be  obtained,  on  motion,  at  that  term.    Stat  of       Dorset 
»March,1843.  Hi^ls. 

Workiag  animaLi  may  be  seized  separately  from  the  plantation  to  which  they  are  attached, 
when  the  debtor  himself  points  them  oat  to  the  sherliF  for  seizure.  Under  sach  circamstau- 
cea  the  debtor  cannot  afterwards  object  to  the  seizure. 

Where  in  a  petition  to  enjoin  a  sale,  specific  objections  are  made  to  the  manner  of  adverti- 
zing it,  evidence  will  be  inadmissible  to  establish  other  irregularities.  The  proof  should  be 
confined  to  \be  objections  specified. 

Aninjanction  wiU  not  be  dissolved  where  the  facts  show  that  the  party  will  be  immediately 
entitled  to  resort  to  the  same  remedy ;  bnt  such  facts  must  appear  on  the  face  of  the  pro- 
ceedings, or  from  evidence  legally  admitted,  or  received  without  objection. 

APPEAL  from  the  District  Court  of  Carroll,  Ckirry,  J,  Browder,  for  the 
appellant.  No  counsel  appeared  for  the  plaintiflf.  The  judgment  of  the 
court  was  pronounced  by 

Kiife,  J.  A  motion  has  been  made  to  dismiss  the  appeal  in  this  case,  on  the 
gronod  that  it  was  taken  by  motion  in  open  court  at  a  time  subsequent  to  that 
at  which  the  judgment  was  rendered.    Acts  of  1843,  p.  40. 

It  appears  that  the  cause  was  tried  at  the  November  terra  of  1844,  but  was 
not  then  determined.  After  the  adjournment  of  the  court  the  judge  prepared 
and  signed  a  decree,  which  was  not  spread  upon  the  minutes  until  the  next 
ensuing  term,  in  April,  1845,  when  a  motion  for  a  new  trial  was  made,  which 
being  over-ruled,  an  appeal  was  taken  by  motion.  The  judge  could  render  no 
judgment  in  a  contestation  of  this  kind  at  chambers,  and  the  decree  signed  by 
him  during  yacation  acquired  no  force  as  such  until  it  was  entered  upon  the 
records.  C.  P.  543,  544.  At  the  time  when  this  was  done,  the  appeal  was 
taken  by  motion.  The  appellant  was  within  the  provisions  of  the  act  of  1843. 
The  motion  to  dismiss  is  therefore  overruled. 

Upon  the  merits,  the  plaintiff  enjoined  the  execution  of  a  writ  of  fieri  facias 
oo  two  grounds:  Ist.  That  the  adveitizement  of  the  property  was  illegal,  be- 
cause made  by  a  person  not  authorized  to  perform  the  act,  and  because  the 
property  was  not  described  with  sufficient  accuracy;  and  2d.  Because  the 
judgment  on  which  the  writ  issued  should  have  been  credited  with  a  sum  of 
9300  paid  on  account. 

The  objection  to  the  authority  of  the  person  who  advertized  the  sale  was 
unfounded.  The  advertizements  were  made  and  posted  up  by  the  sheriff. 
The  property  seized  is  described  in  the  advertizements  as  twelve  good  work 
horses.  This  description  was  held  by  the  judge  to  be  sufficient,  and  we  con- 
cur in  opinion  with  him,  there  being  no  evidence  showing  that  they  possessed 
qualities  which  required  a  more  specific  designation. 

The  district  judge  also  considered  that  the  plaintiff  had  failed  to  prove  the 
alleged  credit,and  his  conclusion  is  supported  by  the  record.  But  he  sustained 
the  injunction  on  two  grounds  not  urged  in  the  plaintiff's  petition,  viz:  1st. 
That  working  animals  can  not  be  seized  separately  from  the  plantation  to  which 
they  are  attached.  2d.  That  the  advertizements  were  all  posted  up  in  the 
flame  village,  and  not  at  three  different  points  in  the  parish. 

As  regards  the  first  ground,  it  appears  to  have  escaped  the  district  judge  that 
the  plaintiff  himself  pointed  out  to  Che  sheriff  the  property  seized,  and  could 
not  therefore  have  made  the  objection  to  the  legality  of  the  seizure  which  has 
been  urged  in  his  behalf. 

The  evidence  in  relation  to  the  second  ground  was  objected  to,  and  a  btlll  of 
excepUons  taken  to  the  opinion  of  the  judge  receiviog  it.     The  evidence 
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DoRsiT  was  clearly  inadmissible  under  the  pleadings.  The  specific  objection  to  the 
Hills.  advertize ments  were,  that  they  were  not  made  by  a  duly  authorized  officer, 
and  that  the  description  of  the  property  was  indefinite.  To  those  allegations 
the  proofs  should  have  been  confined.  Landry  v.  Leglise,  3  La.  219.  No 
complaint  was  made  that  they  had  not  been  posted  up  at  the  proper  places.  It 
is  true  that  courts  will  not  dissolve  injunctions  when  the  facts  show  that  the 
party  would  be  immediately  entitled  to  resort  to  the  same  remedy.  But  such 
facts  must  appear  upon  the  face  of  the  proceedings,  or  from  evidence  legally 
admitted  under  the  pleadings,  or  received  without  objection.  If  the  ground 
assumed  by  the  judge  had  been  taken  by  the  plaintiff  originally,  it  is  obvious 
that  the  defendant  could  have  remedied  the  defect  by  giving  to  the  sale  the 
publicity  which  it  is  contended  that  the  law  requires.  The  defendant  has  been 
unnecessarily  impeded  in  the  execution  of  his  judgment,  and  we  think  that  he 
is  entitled  to  the  damages  claimed. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  it  is  ordain* 
ed  that  the  injunction  issued  in  the  case  be  discharged,  and  that  the  defendant 
Hills  recover  from  the  plaintiff  Zachariah  H,  Dorsey,  and  his  surety,  Thoma$ 
V^  Davis,  in  solido^  the  sum  of  $87  34,  as  damages,  being  twenty  per  cent  on 
the  amount  of  the  judgment  enjoined.  It  is  further  ordered  that  the  plaintiff 
pay  the  costs  of  both  courts. 


Powell  v.  McKee. 

Where  a  creditor  fraadulently  obtalni  possession,  in  another  State,  of  the  property  of  his 
debtor,  who  resided  there,  and  brings  it  clandestinely  into  this  State,  without  the  consent 
or  knowledge  of  the  debtor,  and  immediately  attaches  it,  the  attachment  will  be  diasoved. 
The  fraudulent  act  of  the  plaintifi*  cannot  give  jurisdiction  to  our  courts. 

APPEAL  from  the  District  Court  of  Madison,   Curry,  J.    A*  Pierse.  for 
the  Appellant.     /.  Dunlap,  for  the  defendant.    The  judgment  of  the 
court  was  pronounced  by 

King,  J.  This  suit  was  commenced  by  an  attachment,  under  which  three 
filaves  and  a  wagon  belonging  to  the  defendant,  who  was  an  absentee,  were 
seized.     The  attachment  was  dissolved,  and  the  plaintiff  has  appealed. 

The  evidence  shows  conclusively,  that  the  plaintiff  obtained  fraudulent  poa- 
session  of  the  property  attached,  in  the  State  of  Mississippi,  tvhere  the  de- 
fendant resided,  and  clandestinely  removed  it  to  this  State,  without  the  consent 
or  knowledge  of  the  defendant,  and  immediately  instituted  the  present  pro- 
ceedings. The  wrongful  and  fraudulent  act  of  the  plaintiff,  of  bringing  prop- 
erty of  the  defendant  into  this  State,  gave  no  jurisdiction  to  our  courts,  and 
tlie  judge  did  not  err  in  dissolving  the  attachment.  * 

Judgment  qffirmed* 
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DowNES  V.  Ferry. 

A  jodgment  will  not  be  reversed  for  an  error  in  calcalating  interest,  not  exceeding  five  dol- 
lars in  amoant,  where  no  effort  was  made  to  correct  it  in  the  lower  coart  by  an  application 
for  a  new  trial. 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J.    Stockton  and 
Sttde^  for  the  plaintiff.    /.  Dunlap  and  Harmon^  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  dbfendaat  complain  that  the  judgment  allows  interest 
{rom  too  early  a  date.  The  difference  arising  from  the  alleged  error  is  about 
$5.  No  effort  was  made  to  have  it  corrected  by  an  application  for  a  new  trial. 
The  amount  is  too  insignificant  to  justify  the  reversal  of  the  judgment,  and  the 
infliction  upon  the  appellee  of  the  costs  of  the  appeal.  See  Medley  v.  Voris^ 
2  Ad.  141.  Judgment  affirmed. 


Arnauld  ct  al.  V.  Delachaise. 


Wfcere  a  proprietor  who  had  divided  a  part  of  a  tract  of  land  into  lots,  leaving  a  space  be-  ^ 

tween  those  nearest  the  river  and  the  pnblic  road,  as  well  as  the  battore,  and  the  remain- 
der of  the  tract  in  the  rear  beyond  the  lots,  undivided  and  vacant,  sells  the  lots  in  conformi- 
ty with  a  prospectus  which  recites  that  "  the  portion  of  the  i^ont,  of  the  battare,  of  the 
pasture,  and  of  the  cypress  swamp  corresponding  with  the  lots  offered  for  sale,  is  abandon- 
ed in  perpetuity  in  favor  of  the  purchasers,  to  be  by  them  ei\joyed  in  common,  with  thia 
■ole  condition  that  the  said  purchasers  shall  not  send  in  the  common  pasture  but  three  head 
of  animals  for  each  lot.  and  shall  cut  wood  in  the  swamp  for  their  private  use  only,  and  not 
for  sale."  the  interest  of  the  purchasers  in  the  front,  batture,  pasture  and  cypress  swamp, 
is  not  a  mere  right  of  use,  or  usufruct,  but  the  vendor  will  be  considered  as  having  com- 
pletely divested  himself  of  all  right  to  the  property,  the  term  abandoTtment  excluding  any 
reservation  as  to  the  title  as  positively  as  the  term  perpetuity  excludes  any  limitation  ot 
time.  Tbo  conditions  as  to  the  use  of  the  pasture  land  and  wood,  is  intended  merely 
to  regulate  the  use  among  the  purchasers,  and  does  not  conflict  with,  but  is  in  furtherance 
of,  the  avowed  objects  of  the  sale. 

If  the  terms  used  would,  in  a  testament  or  donation,  transfer  the  property,  they  will  have  the 
stme  effect  in  a  contract  of  sale. 

APPEAL  from  the  District  Court  of  Lafayette,  Clarke,  J. 
Maurian,  for  the  plaintiffs.  The  purchasers  from  Wiltz  acquired  only  a 
usufruct  or  right  of  use  to  the  vacant  space  in  front,  to  the  batture,  pasture  and 
cypress  swamp.  They  acquired  only  a  right  to  enjoy ,  and  not  to  dispose  of  it. 
Code  of  1806,  p.  100,  art.  34;  p.  102,  art,  1;  p.  110  art.  1;  p.  124,  art.  63. 
Civil  Code,  479,  483,  525,  621.  Code  Nap.  544,  576,  and  Regroups  Comro.  on 
those  arts,  and  on  art.  625.  Lacroix,  Clef  des  Lois  Romaines,  verbo  Usage, 
Rodriguez  de  Fonseca,  vol.  3,  p.  416,  no.  3;  p.  404,  proeme  Law  1.  The 
right  of  use  or  usufruct  has  been  forfeited  in  this  case  by:  1,  non-user;  2, 
abuse ;  3,  by  the  expiration  of  the  term  for  which  it  was  granted. 

Lambert  and  MazureaUy  on  the  same  side. 

Le  GardeuT,  for  the  defendant,  appellant.    1.  It  was  not  a  right  of  use 
which  the  defendant  acquired  under  the  abandonment  in  the  Prospectus. 
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The  right  of  use,  as  dnfined  by  the  Code,  is  that  given  to  any  one  to  make 
a  gratuitous  use  of  a  thing  belonging  to  another,  or  to  exact  such  a  portion  of 
the  fruits  it  produces  as  is  necessary  for  his  personal  wants  and  that  of  bis 
^  family.  Art.  621.  The  dominium  of  a  thing  is  composed  of  three  different 
attributes  corresponding  to  as  many  partial  rights,  to  wit:  the  usns  or  use,  the 
enjoyment  or  fructus,  and  the  right  of  disposing  or  abnsos.  We  also  know 
that  the  usus,  when  granted  separately  from  the  other  attributes,  constitutes  a 
right  of  use,  and  the  fructus  or  enjoyment,  which  also  includes  tho  usus,  what 
is  called  in  law  a  right  of  usufruct.  Ducaurroy,  (Institutes  expliqu6es,  vol.  I, 
no.  438)  says :  **  En  comparant  l*nsufruit  et  Tusage,  on  appelle  ce  dernier 
Dudus  usus,  pour  indiquer  Tusage  s6par6  de  la  jouissance,  Tusage  sans  fruitis, 
Dudus  usus,  id  est,  sine  fructu,  de  mSme  qu^on  appelle  nue-propriet6  celle  dont 
on  a  86par6  la  jouissance.  EiTectivement,  Tusager:  uti  potest,  irui  no n  po- 
test, tandis  que  Tusufruitier  a  le  double  droit  d'user  et  de  jouir."  It  is*  there- 
fore, plain  that  the  title  which  expressly  grants  the  enjoyment,  that  is,  the 
fructus  of  a  thing,  constitutes  on  behalf  of  the  grantee  a  right  of  usufruct  and 
not  a  right  of  use.  Now,  by  referring  to  the  prospectus,  we  see  that  the  bat- 
ture,  devanture,  savane  and  cypriere  are  abandoned  in  perpetuity  to  the  pur- 
chasers, not  to  be  used,  but  to  be  enjoyed,  by  them  in  common ;  and  the  conse- 
quence is  that  if  the  ownership  did  not  pass  under  this  abandonment,  it  created 
at  least  a  right  of  usufruct,  but  most  certainly  not  a  right  of  use. 

2.  The  abandonment  in  the  prospectus  did  not  create  a  right  of  usufruct. 
A  usufruct  is  a  personal  servitude  which  attaches  to  the  person  for  whose 
benefit  it  is  established  and  terminates  with  his  life.  La.  Code,  art.  642. 
**  Les  servitudes  personnelles,"  says  Mackeldey,  (Droit  romain,  p.  153,  §  278,) 
**ont  toutesce  caracti^re  commuo,  qu*el]es  sont  des  droits  essentiellement  per- 
Bonnels,  que  parl^  elles  ne  peuvent  etre  separeesde  la  personne  qui  y  a  droit, 
et  s*eteignent  par  sa  mort,  si  elles  n'ont  cte  expressement  conc6d6e8  pour  eile 
et  pourses  h^ritiers.  Le  droit  romain  range  parmi  les  servitudes  personnelles, 
Tusufruit,  Tusage  et  Thabitation."  Proudhon  (Droits  d'Usufruit,  vol.  2,  p.  4, 
no.  9,  2d  paragraph)  lays  down  the  rule  that:  *' L'usufruit  est,  pour  rusn- 
fruitier,  un  droit  purement  personnel,  parce  qu'il  consiste  dans  la  facult6  de 
jouir;  faculty  essentiellement  correlative  k  la  personne  qui  en  use ;  et  de  li  il 
r68ulte  (no.  12)  que,  quoique,  en  those  gen6rale,  on  soit  cens^  stipuler  tant 
pour  ses  heritiers  que  pour  soi-mSme,  neanmoins,  lorsqu^il  8*agit  d*un  droit 
d'usufruit  6tabli  par  acte  entre-vifs,  il  n^est  toujours  acquis  qu^au  profit  de  celui 
pourlequel  il  a  6te  numinativement  stipule,  et  ne  peut  s'^tendre  k  ses  succes- 
aeurs  sans  une  stipulation  expresse  ^cet  ogard."  Voet  (ad  Pandectas,  vol.  1, 
p.  600,  no.  2)  says :  **  Personales  semtutes  pnccipue  tres  sunt,  ususfructus, 
usus  et  httbitatio.  Quamvis  enim  hand  videatur  eundum  inficias,  quin  eae  qos 
naturft  suSl  reales  sunt^  ex  voluntate  constituentium  in  personales  degenerare 
queant,  tamen  ciim  has  tres  ita  personales  sint,  ut  ne  ex  conventione  quidem 
fipecitic^  fieri  reales  possiot,  usufructu  et  usu  personam  desiderante,  cujus  ossi- 
bus  iuhaBreat,  et  nature  habitationis  vel  justa  sensum  communem  regugnante, 
qu6  minus  prcedio  constituatur,  merito  etiam  soiae  personalium  nomen  per  ex- 
cellentiam  sortitce  sunt."  Ortolan,  in  his  Institutes  explained,  vol.  1,  p.  430, 
Bays :  **  Nous  passons  aux  servitudes  personnelles,  dans  lesquelles  le  droit  66- 
Iach6  de  lapropriete  n'est  point  d6tach6  pour  augmenter  Pagr^mentou  Tutilit^ 
d'un  fonds ;  mais  pour  Tavantage  special  d*une  personne  k  laquelle  il  appar- 
tient**'  Dalloz  (Vo.  Servitudes,  no.  6)  says :  **La  servitude  ne  peutexister 
<|ue  sur  un  fonds  et  en  favour  d'un  foods,  et  ne  peut  Hve  imposoe  ni  k  une 
personne  ni  en  favour d'une  personne;  c'est  le  caractdre  qui  le  distingue  es- 
Bentiellement,  des  droits  d'usnfruit  et  d'usage,  lesquels  sont  independans,  pour 
celui  qui  les  exerce,  de  la  possession  ou  propriety  d*un  fonds." 

From  these  laws  and  authorities  it  follows,  as  a  necessary  consequence,  that 
a  grant  does  not,  nay  cannot,  create  a  usufruct,  unless  it  be  made  to  a  person 
by  name,  on  account  of  that  person  alone,  and  without  any  regard  to  the  gran* 
toe  being  or  not  in  possession  of  a  particular  estate.  Let  us  apply  this  rule  to 
the  abandonment  by  Joseph  Wiltz.  He  says,  in  the  prospectus,  that  the  bat- 
ture,  devanture,  &c.,  are  abandoned  in  perpetuity  to  toe  purchasers  of  the 
forty-two  lots  offered  for  sale.  It  is  plain,  therefore,  that  the  abandonment  is 
made  to  no  person  by  name;  that  it  does  not  contemplate  the  personal  advan- 
tage of  the  transferees,  without  regard  to  their  being  or  not  in  possession  of 
any  estate ;  but,  on  the  contrary,  refers  exclusively  to  such  persons  only,  who- 
ever they  may  be,  that  may  happen  to  acquire  a  particular  piece  of  property. 
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In  other  words,  the  right  granted  by  the  abandonment  attached  to  the  property      Akraold 

to  be  sold  without  any  reference  to  the  particular  person  that  might  purchase  »• 

it;  the  object  being  clearly  to  enhance  the  value  of  the  property,  by  the  ad-  I^^^ch^"«» 

vantages  attached  to  it.     Therefore,  under  the  rule  as  deduced  not  only  from 

the  authorities  above  quoted,  but  also  from  our  own  laws,  the  abandonment  be* 

iog  made  to  no  person  by  name,  nor  on  the  exclusive  account  of  any  person, 

but,  on  the  contrary,  for  the  benefit  of  the  property  itself,  did  not,  nay  conld 

not  create  a  right  of  usufruct. 

But  I  am  willing  to  admit,  for  argument  sake,  that  instead  of  abaiidoning  the 
things  themselves,  to  wit :  the  batture,  devanture,  &c.,  as  he  expressly  did^ 
Wiliz  had  abandoned  only,  but  in  perpetuity,  the  usufruct  of  those  things. 
What  would  the  consequence  be  ?  Unquestionably,  that  the  abandonment  be- 
ing made  in  perpetuity  and  the  naked  property  being  in  express  terms  given  ta 
none,  nor  reserved  for  the  benefit  of  the  vendor,  the  ownership  itself  passed  to 
the  purchasers.  The  authorities  are  positive  to  that  eflfect.  Proudhon,  (vol.  1^ 
p.  4,  no.  8,)  lays  down  the  rnle  that  perpetuity  is  contrary  to  the  very  essence 
of  usufructs,  and  from  that  rule,  draws  the  following  consequences,  viz :  **  Si 
la  jouissance  int6grale  d*un  fonds  avait  ^te  express^ment  legume  k  perp^tuite 
aa  profit  d'une  commune,  le  droit  I6gue  n'aurait  d^usufruit  que  le  nom,  et  cer 
senit  v6ritablement  la  propriete  qui  aurait  et6  leguee."  Dalioz  (verbo  Usufrait, 
no.  1,)  fully  concurs  in  the  opinion  of  Proudhon  on  this  question.  Roland  do 
Vilargues  also  concurs  in  the  opinion  of  Proudhon.  He  says  (Vo.  Usufrnit* 
DO.  8):  **RemBrquez  que  rusufruit  ne  peut  ^tre  que  temporaire;  ear  s'it 
poQvait  ^tre  perp6tuel  dans  sa  duree,  le  droit  de  propri6te  ne  serait  plus  rien. 
Aossi  lorsquUl  est  6tabli  au  profit  d'nn  6tablissement  public  destin6  h  durer 
toojoars,  la  loi,  dans  le  silence  de  Thomme,  lui  assigoe  elle-m^me  un  tern>e. 
D'oii  Ton  doit  conclure  que  si  un  usufruit  avait  6t6  16gue  i  perp6tuit6  au  profit 
d'une  commune,  ce  serait  veritablement  la  propriete  qui  aurait  et6  donn6e.*^ 
Favard  de  Langlade  (Vo.  Usufruit,  §  4,  no.  1,)  says:  "  Si  Tusnfruit  ne 
8'eteignait  point,  le  droit  du  propri^taire  serait  compldtement  illnsoire,  et 
Tatile,  la  veritable  propriety  serait  dans  les  mains  de  I'usufruitier.  Aussi  la 
Cour  de  Cassation  n'a-t-elle  point  h6Bit6  k  reeonnaitre  un  droit  reel  de  propri- 
ete dans  un  usufruit  perp6tuel.'' 

The  decision  referred  to  by  Favard  de  Langlade  was  rendered  by  the  Court 
of  CaseatioD  on  the  29th  June,  1813,  in  the  case  of  Varre  v.  D^Avranche 
Sy Hanger anviUe,  Merlin,  upon  whose  conclusions  it  was  rendered,  makes 
the  following  remarks,  viz : 

"  Par  Facte,  Guillaume  de  Montmorency  (the  original  grantor)  c6de  et  trans- 
porte  aux  preneurs,  moyennant  deux  rentes  foncieres,  annuelies  et  perp^t-* 
nelles,  en  grains  et  en  quotit6  de  fruits,  non  pas  la  simple  jouissance,  non  pa9 
rosufruit,  mais  le  corps  mSme,  et  par  consequent  la  propriety  de  deux  pidces 
deterre.  Tune  de  trois  cents  arpents,  formant  le  gros  da  fief  des  Edrolles; 
FttDtre,  de  deux  cents  arpents,  formant  le  gros  du  fief  de  Lys.  II  declare  mdme 
litt^ralement  c6der  le  fonds  propre  et  domaine  de  ces  deux  fiefs ;  il  oblige  de 
Fqq  et  de  I'autre  k  lui  en  payer  les  redevances  convenues,  k  peine  de  confisca^ 
tion  et  derentree  en  icelles  terres,  confiscation  et  rentr^e  qui  supposent  cer- 
tainemeot  nne  expropriation  actuelle ;  enfin,  il  se  reserve  sur  ces  memos  terres 
tOQte  justice,  travers,  chasse  et  seigneurie. 

"  Si  ce  n'est  pas  la  un  acte  translatif  de  propriete,  nous  le  disons  hautement, 
il  faat  renoncer  k  Tesperance  de  trouver  nulle  part  un  acte  de  cette  nature ;  il 
fant  refuser  aux  termes  qui  y  sont  employes  le  sens  qu'on  leur  a  attache  dane 
toua  les  temps ;  il  faut  nier  qu'il  fait  jour  en  plein  midi." 

In  the  act  by  which  Guillaume  de  Montmorency  ceded  the  five  hundred  ar- 
pents of  land,  be  subjected  the  transferees  to  the  payment  of  an  annual  and 
perpetual  rent  under  penalty  of  forfeiture,  and  expressly  reserved  to  himself 
the  right  of  seigneurie.  In  the  transfer  by  Joseph  Wiltz,  he  abandoned  in  per- 
petaity  the  batture,  devanture,  savane  and  cypriere,  but  subjected  the  trans* 
ferees  to  no  obligation  towards  him  and  made  no  reservation  whatever  for  his 
benefit.  The  case  befure  the  Court  of  Cassation  was,  then,  much  stronger 
than  that  now  under  consideration,  and  yet  that  court,concurring  in  the  opinion 
of  Merlin,  disagreed  with  the  appellate  Court  of  Amiens  which  had  decided 
that  the  usufruct  only  of  the  five  hundred  arpents  had  been  granted  by  Mont^ 
Piorency,  and  decreed  that  the  ownership  itself  had  been  conceded,  and  that  the 
obligation  of  paying  the  rents  was  extinguished  by  prescription,  and  the  trans- 
ferees dispensed  from  complying  with  that  obligation. 
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Abiiaul»         3.  It  Was  the  ownership  itself  that  passed  to  the  defendant  under  the  abao- 

^'  donment  io  the  prospectus. 

OILACHAI8X.       rpjjg  laoguBge  of  the  prospectus  is  clear.     But  admitting  for  argument's  sake, 

that  the  language  and  intention  of  Wiltz  were  not  as  clear  as  I  conceive  them 

to  be,  then  we  must  endeavor  to  ascertain  them  by  the  ordinary  rules  of  con- 

Btruction. 

Proudhon  (Droit  d'Usufruit,  vol.  1,  no.  497»)  lays  down  the  rule  that  when  a 
grant  is  expressly  intended  to  be  perpetual,  it  does  not  create  a  mere  right  of 
usufruct,  but  conveys  the  ownership  of  the  thing  itself.  He  says:  '•  De  quelque 
locution  que  le  testateur  se  soit  servi,  rimpropriet6  des  termes  doit  fl6chir 
devant  Texpression  de  sa  volonte  sur  les  effets  qu^il  a  entendu  attacher  k  sa 
disposition :  or  Tusufruit  6tant  essentiellemeot  temporaire,  si  done  le  donateur 
a  voulu  au  contraire  que  Tobjetde  sa  liberalite  futperpetueh  et  qu'il  Taitclaire- 
ment  exprim6,  ij  est  n^cessaire  d'en  conclure  que  ce  n'est  pas  un  droit  d*usu- 
fruitqu'il  a  l^gne.  C'est  le  droit  de  propri6te  qui  aura  6t6  legue  sous  uoe 
fausse  denomination  quelconque,  si  la  jouissance  du  legataire  doit  s^etendre  -k 
tons  les  produits  et  emolumens  dn  funds,  parce  qu*ayant  toute  rutilitS  du 
domaine,  et  Tayant  a  perpetuite,  il  sera  necessairement  proprietaire."  Now, 
in  this  case,  the  grant  is  intended  to  be  perpetual  and  all  the  «*  produits  et  ^roo^ 
lumens*'  of  the  thing,  so  far  as  the  grantor  is  concerned,  are  conveyed  to  the 
grantees.  The  consequence,  therefore,  is  that  the  ownership  itself  wa» 
granted. 

The  same  author  (vol.  1,  nos.  499  and  500,)  holds  that  the  usufruct  is  con- 
veyed, only  when  the  separation  of  the  right  of  enjoyment  from  the  right  of 
ownership  is  clearly  expressed  in  the  act;  and  he  comments  upon  that  rule  in 
the  following  manner,  to  wit :  **  Cetle  regie  est  fond6e  sur  ce  que,  sous  quelqu9 
denomination  qu*une  chose  soit  comprise  dans  un  legs  ou  une  donation,  le  do- 
maine entire  est  cens6  ali6ne  s'il  ne  parait  pas  Evident  que  c'est  seulement 
Tusufruit  qui  en  6te  detache,  ou  que  c'est  seulement  la  nue  propriet6  qu'on  a 
voulu  aligner  en  se  rdservant  I'usufruit ;  attendu  qu'il  est  conUaire  k  I'ordre 
nature]  des  chosesque  le  proprietaire  n'ait  pas  le  droit  de  jouir  de  ce  qui  lui 
appartieot,  et  qu'en  consequence  il  faut  que  la  derogation  k  cet  ordre  resulle* 
formeliement  de  I'acte  de  donation.  C'est  par  suite  de  ce  principe  que  le» 
aateurs  qui  out  6crit  sur  cette  mani^re,  enseignent,  d'apres  le  texte  des  lois 
romaines:  Que  le  legs  d 'une  maison  pour  I'habiter,  celui  d'un  funds  pour  en 
jouir,  celui  d'un  domaine  pour  que  le  legataire  ait  de  quoi  vivre,  comprend 
anssi  la  propri6t6  entiere  de  la  maison,  du  fonds,  ou  du  domaine,  parce  qu'autr© 
chose  est  d'exprimer,  ainsi  le  motif  ou  la  cause  de  la  disposition,  autre  chose 
estde  ne  16guer  qu'un  simple  droit  de  jouissance:  Illam  autem  adjectionem, 
ut  habeant  undo  pascant,  magis  ad  causam  praelegandi,  qu^im  ad  usamfructum 
constituendum  pertinere." 

In  this  case,  the  batture,  devanture,  savane  and  cypriere  are  included  in  the 
grant,  and  it  is  far  from  being  evident  that  the  usufruct  thereof  was  alone  in- 
tended to  be  conveyed.  Besides,  as  in  the  case  cited  by  Proudhon,  they  arer 
abandoned  in  perpetuity  to  the  purchasers,  pour  en  jouir.  The  conclusionr 
therefore,  cannot  be  resisted  that  the  ownership,  and  not  the  usufruct,  was  con- 
veyed  by  the  abandonment  in  the  prospectus. 

The  case  of  Fonlalba  v.  The  City  of  New  Orleans,  3  An.,  660,  is  decisive  of 
this. 

But  should  it  be  held  that  there  is  no  analogy  between  the  two  cases,  I  con- 
tend, upon  the  authority  of  Merlin,  that  the  grant  in  this  case  is  not  even  a  grant 
sub  modo.  Merlin  ( Vo.  Mode,  no.  1,)  says :  »*  On  confond  quelquefois  le  mode 
avec  la  condition;  il  y  a  memo  des  textes  du  droit  ronmin  qui  donneot  k  Tun 
le  nom  de  I'autre.  II  y  a  cependant  une  difference  entre  le  mede  et  la  condi- 
tion,  et  elle  consiste  taut  dans  la  nianiere  de  les  exprimer  que  dans  les  effets  qui 
en  resultentrespectivement.  La  loi  80,  D.  de  conditionibus  et  demonstratioai- 
bus,  nous  apprend  en  quoi  la  formule  caracteristique  de  la  condition  differe  de 
celle  qui  designe  le  mode.  Nee  enira,  dit-elle,  parem  diciraus  cum  cui  ita  da- 
tum est,  si  monumentiim  fecerlt,  c'est  la  condition;  et  eum  cui  datum  est  ut 
raonumentnm  fuciat,  c'est  le  mode.  On  voit  par  li  que  la  particule  si  forme  la 
^ndition,  et  que  les  mol«  pour,  afin  que,  k  la  charge,  earacterisent  le  mode- 
Mais,  pour  que  ces  roots  forment  une  disposition  vraimentmodale,  il  faut  qu'ila 
ne  se  rapportent  pas  uniquement  k  I'interet  du  donataire  ou  legataire.  Ainsi 
dans  le  legs  fait  i  quelqu'un  pour  etudier,  pour  se  mettre  en  m6tier,  on  ponr 
I  aider  a  se  marier,  il  n'y  a  point  de  mode,  mais  seulement  une  cause  impulsive^ 
dont  le  defaut  d'accomplissement  n'enipeche  pas  le  legataire  de  recueiliir  la 
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liberality  da  testatenr,  k  moms  qae  celui-ci  ii*ait  maDifest^  uoe  iatention  con-  Arnavld 
traire,  La  loi  71,  D.  de  conditiooibus  et  deraonstratiooibos,  poite  que,  *  s'il  a  ^  ^' 
6te  legne  k  Titiuscent  ecus  pour  s^acheter  un  fonds  de  teiTe.  on  ne  doit  paa  klachaw*. 
lui  demauder  caution  pour  rex6cutioD  de  cette  clause,  parce  que  elle  ne  con- 
cerne  que  son  interet.'  "  Now,  under  the  distinction  drawn  by  Merlin  between 
aconditioo  and  fimoduSt  it  cannot  be  contested  that  the  grant  in  this  case  would 
cieai'iy  be  a  grant  sub-modo^  had  the  disposition  been  intended  for  the  benefit  of 
the  grantor  or  some  other  person  not  party  to  the  kct.  But  as  that  dispositiou 
was  unquestionably  intended  for  the  sole  and  exclusive  benefit  of  the  grantees, 
then,  as  Merlin  teaches,  there  is  no  ynodus,  but  a  mere  **  cause  inipulsive,"  the 
Dou-conipliaDce  with  which  does  not,  nay,  cannot  destroy  the  grant.  Under 
these  circumstances  then,  as  the  disposition  attached  to  the  perpetual  abandon- 
ment of  the  devanture,  batture,  &;c.,  is  not  a  modus,  but  simply  an  impulsive 
cause,  the  failure  of  which  is  not  fatal  to  the  grantees,  the  abandonment  was 
iotended  to  be,  and  therefore  is,  unconditional  and  absolute.  That  this  aban- 
donment, uncoupled  with  any  modus  or  condition,  does  transfer  the  ownership 
of  the  things  abandoned,  cannot  reasonably  be  denied. 

Roselius,  on  the  same  side.  In  this  examination  it  is  to  be  borne  in  mind 
that  the  seller  is  boond  to  explain  himself  clearly  respecting  the  extent  of  his 
obligations  ;  any  obscure  or  ambiguous  clause  is  conslrued  against  him.  (C.  C. 
3449.)  This  rule  is  fundamental,  and  as  old  as  the  law  itself.  Papinian,  the 
prince  of  roman  jurists,  lays  it  down  as  follows :  ** Veteribus  placet  pactionem 
obscuram  vel  ambiguam  venditori  et  ei  qui  locavit  nocere,  in  qunrum  fuit  potes- 
tate  legem  apertius  conscribere.*'.  L.  39,  De  Pactis.  ^ee  Tropiong,  De  la 
Veote,  vol.  I,  p.  347,  no.  256.  Hence  it  follows  that,  if  the  language  used  by 
the  vendor  in  the  present  case  be  susceptible  of  different  interpretations,  that 
roost  favorable  to  the  purchasers  must  be  adopted. 

In  the  prospectus  it  is  stated,  in  the  most  explicit  terms  that  the  land  in 
question,  ••is  forever  abandoned  by  the  vendor  in  favor  of  the  purchasers  of  the 
forty-two  lots,  to  be  enjoyed  in  common  by  them,  with  this  sole  condition,  that 
the  said  purchasers  shall  send  upon  the  pasture  land  in  common  not  more  than 
three  head  of  cattle  for  each  lot,  and  they  shall  cut  and  make  wood  in  the 
cypress  swamp  for  their  own  individal  use,  and  not  for  the  purpose  of  trade." 

It  is  too  clear  to  admit  of  serious  controversy,  that  the  expression  ••aban- 
doned forever,"  as  used  in  the  prospectus  as  well  as  in  the  deeds  of  sale  is 
eynonimous  to  transfer  or  convey.  They  are  words  clearly  indicative  of  an 
intention  to  alienate  the  thing  itself;  and  utterly  inconsistent  with  the  idea  of 
the  grant  of  the  mere  usufruct  or  use  of  it.  The  well  known  axiom  is,  '•  nulli 
eoim  res  sua  servit  jure  servitutis.''    Dig.  b.  8, 1,  2. 

But  it  }B  urged  that  the  meaning  of  the  words  which  we  are  considering  are 
modified,  or  rather  entirely  changed,  by  the  succeeding  branch  of  the  same 
sentence,  which  is  as  follows :  •*  to  be  enjoyed  in  common  by  them.'*  It  is 
said  that  these  expressions  clearly  show  that  the  enjoyment  only,  and  not  the 
thing  itself,  was  intended  to  be  conveyed.  With  what  color  of  reason  can  it  be 
pretended,  for  a  single  moment,  that  this  useless  direction  given  by  the  vendor 
to  the  pnrcbnserg,  can  destroy  the  absolute  and  perpetual  abandonment  of  the 
property  which  he  had  just  made  7  I  say  useless,  for  no  one  will  deny  that  if 
these  words  had  been  omitted,  the  enjoyment  in  common  would  have  been  a 
oecessary  consequence  from  the  fact  that  the  abandonment  had  been  made  to 
them  in  common.  Could  there  be  any  other  enjoyment  except  in  common  by 
the  proprietors,  until  a  partition  bad  taken  place  ?  It  appears,  therefore,  quite 
plaio,  that  the  clause  in  the  prospectus  ••to  be  enjoyed  in  common  by  them," 
can  neither  control  nor  modify  the  preceding  clause  translative  of  the  title  of 
the  property.  Thus  it  is  manifest  that  so  far  at  least  as  the  devantnre  and  bat- 
ture are  concerned,  there  is  no  foundation  whatever,  even  for  a  plausible  argu- 
ment in  support  of  the  interpretation  which  the  learned  counsel  for  Sie 
plaitttifrB  endeavor  to  give  to  the  prospectus  and  deeds  of  sale  emanating  from 
WiUz. 

This  brings  us  to  the  question,  what  is  the  legal  operation  of  the  concluding 
clause  of  the  prospectus  ?  It  is  clear  that  these  directions  in  relation  to  the 
common  enjoyment  of  the  common  property,  were  inserted  in  favor  of,  and  for 
the  benefit  of  the  purchasers ;  and  it  is  equally  clear  that  this  is  a  matter  in 
which  the  heirs  of  the  vendor  have  no  interest  whatever. 

In  what  manner  has  this  contract  been  executed  by  the  parties  themselves  ? 
How  did  they  interpret  it  at  the  time  of  its  date,  and  for  upwards  of  forty 
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ARMAnbv     years  afterwards  ?     There  is  not  the  slightest  evidence  that  either  WiCtz  hiitr- 

^-  self,  or  his  heirs  had  set  up  any  claim  to  this  property  until  this  suit  was  insti- 

DiLACHAias.    jmej,     Qn  the  contrary,  in  1824,  one  of  his  heirs,  Mrs.  Amauld.  in  the  sale 

to  Pierre  Foucker,  expressly  recognized  the  alienation  which  her  father  had 

made  of  this  property.    One  of  the  safest  rules  of  interpretation  of  a  contract 

IS  the  manner  in  which  it  has  been  executed  by  the  parties  themselves. 

Lastly,  what  was  the  objeetwhich  JosepkWittz  had  in  view  in  abandoning  th» 
front  and  rear  of  his  property  in  favor  of  the  purchasers  of  the  forty-two  lots 
which  he  was  about  to  sell?  Evidently  the  enhancement  of  the  price  for 
^which  he  would  be  able  to  sell  these  lots. 

The  counsel  seem  to  rely  with  much  confidence  on  the  feet  that  the  right  of 
disposing  of  the  property  abandoned  is  not  given  in  express  words.  The  first 
answer  to  this  argument  is  that  the  right  of  alienation  is  of  the  very  nature  of 
ownership,  and  need  not  be  expressly  conferred  en  the  purchaser  by  the  ven- 
dor; and  iu  the  second  place,  that  property  is  sometimes  so  situated  that  it  caa 
only  be  alienated  together  with  and  as  an  accessory  or  appendage  to  other  pro- 
peity.  Such  for  instancf',  as  a  common  alley,  or  the  commons  belonging  to  a 
eity,  town,  village,  er  hamlet;  these  things  cannot  even  be  divided  except  by 
the  unanimous  consent  of  all-  the  parties  interested.  Toullier,  Pes  Servitudes 
ou  Services  Foncieres,  p.  204,  no.  469  bis.  Pandects,  b.  10,  tit.  3,  law  19,  §  1. 
**  De  vestibule  communi  binarii'm  aedium  arbiter  communi  dividnndo  invito 
utrolibet  dari  non  debet :  quia  qui  de  vestibule  liceri  cogitur,  necesse  habet  in- 
terdiim  totarum  aedium  pretium  facere,  si  aliiks  aditum  non  habet.*'  Which  I 
translate  as  follows :  **  The  judge  cannot  order  the  partition  of  a  common 
entry  or  alley  to  two  houses  without  the  consent  of  both  proprietors ;  because 
he  who  is  compelled  to  subnvit  to  the  adjudication  of  the  common  alley  to  his 
coproprietor  may  thereby  sustain  the  loss  of  his  whole  house,  on  the  supposi- 
tion that  he  cannot  obtain  another  entry  into  his  house."  What  is  the  differ- 
ernce  in  principle,  between  the  case  of  a  common  entry  or  alley,  put  by  Pau*- 
lus  in  the  text  just  cited,  and  that  before  the  court? 

The  distinction  between  a  servitude  and  such  rights  as  the  purchasers  of  the 
forty-two  lots  acquired  to  the  property  in  dispute,  is  established  with  much 
force  and  clearness  by  Toullier,  vol.  3,  p.  332.  no.  479. 

Proudhon,  Trait6  des  Droits  d'Usufruit,  d'Usage,  &c.,  no.  8,  lays  down  the 
same  doctrine.  Indeed,  there  is  no  diversity  of  opinion  on  the  subject,  for 
Merlin,  (who,  it  was  asserted,  contradicted  Proudhon,)  recognises  the  same 
distinction.     Merlin,  Repertoire,  verbo  Communes. 

The  next  inquiry  is,  in  whose  favor  was  the  sole  condition  established?  who 
was  to  be  benefited  by  it — the  vendor  or  the  purchasers  ?  We  contend  that 
the  land  in  front  and  in  the  rear  was  regularly  conveyed  to  the  purchasers  of 
the  forty-two  lots,  as  an  accessary;  and  was  set  apart  as  the  commons  of  the 
inhabitants  of  the  Quartier  de  Plaisance.  These  commons  were  transferred 
and  dedicated  by  the  founder  of  the  village  or  hamlet  to  the  perpetual  use  and 
benefit  of  its  inhabitants.  The  modus  or  sole  condition  as  it  is  termed,  was 
imposed  te  establish  a  just  and  equitable  rule  by  which  the  common  enjoyment 
was  to  be  regulated.  This  rule  was  laid  down  by  the  grantor  for  the  benefit 
and  protection  of  the  grantees ;  and  it  is  equally  clear  that  the  rule  can  be 
abrogated  by  the  unanimous  consent  of  those  in  whose  favor  it  was  established. 
No  one  has  any  legal  interest  in  this  property  except  the  purchasers  of  the 
forty-two  lots  and  their  heirs  or  assigns;  who  then  can  object  to  its  partition 
among  those  to  whom  it  belongs.  See  Merlin,  Rep.  verbis  Communaux  and 
Communes.  Favard  de  Langlade,  verbo  Communes.  The  authority  cited  by 
the  counsel  for  the  plaintififs  from  the  3d  vol.  of  the  «* Jurisprudence  Encyclo- 
pedic," verbo  Communes,  p.  77,  is  to  the  same  eflfect. 

As  Joseph  VfrUtz  has  divested  himself  of  all  title  to  the  property,  his  heirs 
cannot  maintain  any  action  for  its  recovery;  nor  have  they  any  interest  to  con- 
test the  right  of  the  defendants  to  make  a  partition  of  it.  While  v.  City  of 
Cincinnati,  6  Peters,  431.  Barclay  v.  HarveWs  Lessee,  6  Peters,  498.  City 
ofJSew  Orleans  v.  United  States^  12  Peters,  662.  City  of  Lafayette  y.  HoUandy 
18  La.  286. 

H.  A,  and  H.  B.  BuUard,  on  the  same  side.  The  only  question  in  this  case 
which  the  court  is  called  on  to  decide  is,  what  title  or  right  did  the  purchasers 
of  the  forty-two  lots  acquire  to  or  in  the  front  lands,  the  pasture  grounds  and 
the  cypress  swamp,  by  their  contract  with  Joseph  Wiltz.  On  the  part  of  the 
defendant,  it  is  cuntended  that  each  became,  by  purchase,  the  separate  owner 
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of  a  lot  ns  clesignRted  on  the  plan,  and  that^  after  all  the  lots  had  been  sold,  tlie 
purchasers  acquired  a  right  to  the  per|)etaal  use  and  enjoyment  of  the  other 
portions  of  the  land  as  proprietors  in  common;  and  that  the  price  they  paid 
was  equally  the  consideration  for  the  separate  property  and  for  that  portion 
which  they  were  to  hold  in  common.  Jn  other  words,  that  the  whole  was  a 
sale  for  a  specific  price,  of  the  whole  tract  of  four  arpents  front. 

Let  it  be  remarked,  en  passanU  that  the  sole  condition  set  forth  in  the  pros- 
pectus, related  only  to  the  common  use  of  the  pasture  ground  and  the  wood 
land.  The  front  portion  ordevanture  is  not  alluded  to.  That  condition  as  it 
is  called,  is,  in  truth,  a  mere  restriction  upon  the  use  of  the  pasture  land  and 
the  <iy press  swamp,  and  was  evidently  intended  to  regulate  their  enjoyment  by 
the  purchasers,  inter  se.  It  is  neither  asserted,  nor  intimated,  that  there  has 
been  any  violation  of  that  restriction;  that  any  proprietor  has  sent  more  than 
three  head  of  cattle  on  the  pasture,  or  made  a  commerce  of  fire-wood  or  tim- 
ber. ThoTiolation  of  that  condition  is  no  where  declared  to  involve  any  for- 
feiture to  the  grantors,  of  any  rights  acquired  by  the  purchasers;  and  after 
WiUz  had  parted  with  his  whole  property  by  a  sale  of  the  lots  and  the  aban- 
donment  in  perpetuity  of  the  out  lands,  it  is  difficult  to  perceive  what  right  he 
could  have,  or  his  heirs  after  him,  to  interfere  with  the  purchasera.  It  appears 
then  clear,  that  this  was  not  a  condition,  properly  speaking,  upon  which  tho 
title  of  the  purchasers  depended.  It  was  not^  in  fact,  a  condition  at  all;  it 
preaents  a  clear  case  of  modus^  as  distinguished  from  a  condition ;  that  is  to 
say,  a  modification -or  restriction  of  the  use  or  destination  of  the  property,  in 
other  words,  a  sale  suh  modo. 

Mackeldey,  after  stating  what  a  modus  is,  goes  on  to  say,  that  **  it  may  exist 
as  well  in  contracts  or  acts  of  beneficence,  as  in  those  of  an  onerous  character ; 
but  it  is  to  be  remarked  that,  in  the  first  (donations),  the  ilonor  has  a 
right,  in  case  of  non-execution  of  the  mode,  either  to  bring  his  action  to  com- 
pel performance,  or  for  the  restitution  of  the  thing  given ;  while  in  the  second, 
(i.  e.  onerous  contracts,)  his  action  is  limited  to  demand  the  execution  or  per- 
formance of  the  mode;  but  nothing  obliges  him  who  is  bound  to  execute  the 
mode,  when  he  alone  has  an  interest  in  it.'*  Mackeldey,  french  translation,  p. 
102.  In  sap{)ort  of  this  doctrine,  the  author  cites  severaf  authorities  from  the 
digest,  to  which  I  refer  the  court.  Fr.  41,  pr.  D.  18,  1 ;  Fr.  17,  §  2,  pr.  44 
D.  40,  4;  Fr.  13.  §  2,  D.  24,  1.  See  Pantalba  v.  New  Orleans,  in  which  the 
court  recognizes  this  distinction.  To  apply  this  doctrine  to  the  present  case,  if 
the  contract  between  the  parties  was  an  onerous  one,  as  appears  quite  clear, 
then  the  only  action  on  the  imrt  of  WiUz  or  his  heirs  would  be  to  compel  the 
performance  of  tlie  condition  or  modus,  and  not  to  rescind  the  contract,  but  in 
order  to  maintain  such  an  action  the  plainttfif  must  show  an  interest  in  himself. 
Now,  afler  all  the  lots  had  been  disposed  of,  the  purchasers  alone  had  any  inter- 
est in  the  manner  in  which  the  property  should  be  used  and  enjoyed.  Wiltz 
had  no  sort  of  interest  in  the  mattor.  The  purchasers  for  whose  exclusive 
beneit  that  restriction  was  inserted,  might  dispense  with  or  modify  it  to  suit 
their  own  oonvenience.  It  never  could  injure  Wiltz  or  his  heirs,  who  even  in 
the  case  of  noncompliance  with  the  condition,  could  at  most  compel  a  specific 
perfbmaance,  while  they  had  any  interest  in  doing  so,  but  in  no  event  could 
claim  restitution  of  the  property. 

It  is  nott  however,  under  the  pretence  that  this  sole  condition  has  been  vio- 
lated, that  the  plaintififs  hope  to  recover.  They  have  not  set  up  in  their  petition 
any  specific  ground  upon  which  they  base  their  pretensions,  but  merely  seek  to 
avail  themselves  of  the  original  title  of  their  ancestor,  as  if  he  had  either  nev- 
er beeo  divested  of  title,  or  had  been  so  only  for  a  limited  period,  which  ha^ 
expired,  and  that  they  have  the  right  to  resume  the  property. 

In  argument  it  is  distinctly  avowed  as  the  ground  on  which  they  expect  to  re- 
cover back  the  property,  that  the  contract  between  Willz  and  the  purchasers 
of  the  forty-two  lots,  gave  to  the  latter  only  a  right  of  usufruct  in  the  out  lands, 
and  that,  in  consequence  of  an  abuse  of  the  use  thus  conferred,  the  grantors 
have  a  right  to  re-enter  into  possession  as  proprietoi-s.  The  question  thus 
presented,  is  one  simply  of  interpretation  of  the  contract  between  the  parties. 
Was  that  contract  eno  of  sale  of  the  whole  tract,  of  the^building  lots  as  sepa- 
rate property  of  the  purchasers  respectively,  and  of  the  devanture,  batturc, 
savane  and  cypriere,  as  common  and  undivided  property?  Or  was  it  a  sale 
only  as  it  relates  to  the  separate  building  lots,  and  the  establishment  of  a  limited 
use  and  enjoyment  of  the  remainder  ?    On  our  part,  we  contend,  that  it  was  a 
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AftHAULD     sale  of  the  whole,  and  the  court  has  only  to  choose  between  the  two  hypotheses. 
V*  Let  us  again  look  at  the  the  terms  of  the  contract;  for  the  intention  of  the 

DsLACHAiSE.  parties  is  to  be  sought  in  the  whole  context  of  the  act.  In  the  prospectus  it  is 
said  that  the  proprietor  offers  for  sale  the  forty-two  lots,  and  **  abandons  in  per- 
petuity, in  favor  of  the  purchasers,  to  be  enjoyed  by  them  in  common,  the  por- 
tion of  devanture,  batture,  pasture  graund,  and  cypridre,  corresponding  to  the 
forty -two  lots,  and  conformably  to  the  title  of  the  vendor.  The  acts  of  sale 
state  a  price  paid  for  each  lot,  and  fi[>r  the  perpetual  use  in  common,  of  the  out 
lands.  The  price  applies  as  well  to  the  out  lands,  as  to  the  lots.  The  words 
of  conveyance  apply  to  both.  In  one  of  the  acts,  the  two  are  coupled  togeth< 
er  as  above  stated :  '*  Ensemble  tous  les  droits  de  savaoe,  battura  et  cypridre 
attaches  k  ces  monies  terrains,  cooform6ment  au  prospectus,"  6cc.  These 
rights  ai*e  treated  as  appurtenances  of  the  lots  [attaches.]  It  cannot  be  sup- 
posed that  any  of  the  purchasers  would  have  bought,  at  least  for  the  same 
price,  a  single  lot,  without  aa  interest  in  the  out  lands  which  were  abandoned' to 
the  purchasers,  to  be  enjoyed  in  common.  The  whole  contract  was  entire, 
and  the  whole  land  formed  the  object  of  it.  If  the  plaintiffs  now  recover  back 
the  out  lands,  the  purchasers  will  no  longer  have  what  they  bought  and  paid 
'  for,  but  merely  each  his  building  lut,  without  the  right  attached  to  it  by  the 

contract.  The  contract  of  sale  requires  no  sacramental  form  of  words  ;  it  is 
enough  if  it  contains  the  essentials  of  consent,  price  and  object.  The  word 
abandon  is  used,  but  to  abandon  forever  a  thing  for  a  price,  is  essentially  as 
much  a  sale,  as  if  the  contract  were  clothed  in  all  the  verbiage  of  a  Spanish 
notary,  and  conveyed  the  property  *'con  todos  sus  entradas  y  salidns,  usos  y 
servidCimbres.'*  These  principles  are  elementary,  and  I  will  not  trifle  with 
the  court  by  citing  any  authorities  in  support  of  them. 

In  the  prospectus  itself,  this  portion  of  land  not  included  in  the  lots,  is  treat- 
ed as  **  correspond  ante  aux  quaranle  deux  terrains.*^  I  know  of  no  proper 
translation  of  that  clause  which  does  not  convey  the  idea — that  of  appertaining 
to,  or  appuitenant  to  the  lots.  The  word  correspond,  applied  to  things,  implies 
that  one  belongs  to  the  other.  Such  were  the  expressions  used  by  the  Spanish 
fiscals  during  the  time  of  the  Intendency,  when  they  certified  that  the  tract  of 
land  solicited,  *'  corresponde  al  dominio  de  S.  jlf."  The  devanture,  the  bat- 
ture, the  pasture  ground  and  the  cypress  swamp,  formed  a  part  of  the  four 
arpents  belonging  to  IViltz,  and  which  he  disposed  of  by  the  vurious  acts  of 
of  sale,  referring  to  the  prospectus.  If  the  word  correspondante  has  not  that 
meaning,  it  has  none. 

It  is  an  obvious  and  leading  rule  for  the  interpretation  of  contracts  or  conven- 
tions, that  we  are  to  seek  for  the  common  intent  of  the  parties ;  and  if  there 
be  any  obscurity  in  any  part  of  the  act,  it  is  to  be  construed  with  reference  to 
the  nature  of  the  contracts — **  secundum  naturam  negotii."  Now,  this  pur-  . 
ports  to  be  a  sale,  and  the  whole  partakes  of  the  character  of  a  sale.  The 
word  sale,  may  not  be  used  in  reference  to  the  out  lands,  but  the  expi-ession  is 
that  they  are  abandoned  in  perpetuity.  **  In  conventionibus,  contrahentium 
voluntatem,  potius  quam  verba,  spectari  placuit."  That  the  abandonment  was 
in  favor  of  the  purchasers  of  the  forty-two  lots,  is  clearly  expressed.  That  the 
grantor  intended  to  part  with  his  interest  in  the  property  forever,  is  equally 
manifest.  The  words  in  perpetuity,  cannot  be  rejected  as  surplusage.  Whether 
the  contract  be  regarded  as  wholly  onerous,  or  as  partly  gratuitous,  (or  a  dona- 
tion,) that  expression  stands  in  the  way  of  the  plaintiffs'  recovery.  Their  an- 
cestor parted  with  the  whole  property  forever,  and  unless  some  new  rule  of 
Hiterpretation  be  invented  by  the  fruitful  imagination  of  the  counsel,  the  pur- 
chiisers  must  be  deemed  to  have  acquired,  in  full  separate  property,  the  lots 
themflelves,  and  a  common  property  in  the  out-lands. 

It  is  also  a  rule  of  interpretation  that,  obscure  or  doubtful  expressions  used 
by  the  author  of  an  act,  are  to  be  explained  according  to  his  probable  intention, 
which  is  to  be  sought  iu  the  language,  the  circumstances  and  the  relation  of  the 
parties.  Such  doubtful  expredsioiis  should  be  so  interpreted  as  to  depart  the 
least  possible  from  the  nature  of  the  contract,  and  against  him  who  invokes  or 
4  lajms  a  right  contrary  to  the  nature  of  the  contract,  when  he  ought  to  have 
explained  himself  more  clearly.  *' Contra  eum  quiclarius  loqui  potuisset,  et 
debuisset.'* 

The  prospectus  emanated  from  Wiltz  alone;  it  was  his  sole  work.  If  there 
be  expressions  in  it  which  leave  the  least  doubt  as  to  his  intention,  the  con- 
fitrucUun  should  be  against  him  and  his  heirs.     They  now  pretend  that  he  gave 
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to  the  pnrchasera  of  the  fortj-two  lots  only  a  limited  or  restricted  right  in  the      ARKiuLn 
mere  use  of  the  out-lands,  and  that  during  a  linaited  period,  which  period  they  ^' 

say  has  expired.  If  that  bad  been  the  intention  of  Willz,  he  might  easily  have  *^'2«'*cuaisi. 
nsed  expressions  which  would  clearly  have  conveyed  that  idea.  He  might 
have  said  he  reserved  some  reversion  to  himself  or  his  heirs — he  might  have 
soppressed  the  expressions  d  perpetuiti^  and  made  it  expressly  a  limited  inter- 
est or  use.  How  conid  the  purchaser  of  a  particular  lot  imagine,  from  the  terms 
of  the  prospectus,  that  he  was  acquiring  a  mere  right  to  use  for  a  limited  peri- 
od of  time,  those  out-lands  which  WiUz  declared  he  abandoned  in  perpetuity? 
That  a  right  which,  whatever  it  may  be,  to  or  in  the  lands,  was  expressly  de- 
clared perpetual  and  common  to  the  purchasers,  was  intended  by  him  to  be  lim- 
ited to  the  lifetime  of  the  purchaser  ?  Agreements  are  to  be  construed,  accor- 
ding to  the  doctrine  of  Paley,  in  such  a  way  as  the  promissor  had  a  right  to 
suppose,  from  the  language  used,  that  his  promise  was  understood  by  the  other 
party. 

But,  It  is  contended  on  the  part  of  the  plaintiffs,  if  I  understand  the  argu- 
meot,  that  the  purchasers  of  the  lots  were  not  invested  with  the  dominium  in 
the  out-lands,  because  the  jus  disponendi  did  not  pass  by  the  abandonment.  ^ 

To  that  I  answer,  that  althoogh  the  ju8  disponendiis  of  the  essence  of  full  and 
t)erfect  property,  yet  it  does  not  follow  that  every  contract  by  which  the  prop- 
erty in  things  is  transferred  should  contain  an  express  declaration  to  that 
efffct.  If  A  sells  a  slave  to  B,  for  a  price,  although  nothing  may  be  said  as  to 
the  right  of  B  to  enjoy  the  fruits  of  bis  labor,  nod  to  dispose  of  him  at  his  dis- 
cretion, yet  B  acquires  such  full  property  by  legal  inference,  and  as  the  effect 
of  the  contract  itself.  ^*  Une  propriety,"  says  Pothier,  "  est  pleine  et  parfaite, 
loraqu'eile  est  perpetuelle,  et  que  la  chose  n*cst  pas  charg6e  de  droits  r6els, 
eovers  d'autres  personnes  que  le  propri6taire.  Au  contraire  elle  est  impar- 
faite,  lorsqu'elle  doitse  resoudre  au  bout  d*un  certain  temps,  et  par  TSvenement 
d^une  certaine  condition. 

Le  droit  de  propri6te  consid6re  par  rapport  ^  ses  effets,  doit  se  definir  le  droit 
de  disposer  i  son  gr6  d*une  chose,  sans  donner  neanmoins  atteinte  au  droit 
d'autrui  niauxlois — jus  de  re  liber6  disponendi,  vel  jus  utendi  et  abutendi."  Dom. 
de  Prop.  4,  8  tt  seq. 

To  construe  the  words,  **  pour  par  enx  en  jouir  en  commun*'  so  as  to  restrict 
the  interest  conveyed  to  a  mere  temporary  use  of  the  thing,  is  either  a  begging 
of  the  question  or  a  violation  of  every  rule  of  construction.  Tt  supposes,  that 
the  absolute  abandonment  forever  to  the  purchasers,  is  to  be  qualified  by  an  ex- 
pression as  to  the  manner  in  which  the  property  is  to  be  enjoyed  by  them, 
to  wit,  in  common  and  perpetually. 

Nor  can  the  expressions  justify  the  pretence,  that  these  out-lands  became  a 
commune  in  any  legal  sense  of  the  word.  On  the  contrary,  they  are  to  be  en- 
joyed by  the  purchasers  not  by  the  public.  All  these  authorities  which  have 
been  referred  to  in.relation  to  the  division  of  communes  have  no  application  to 
Ibe  present  case.  The  property  is  destined  to  the  exclusive  perpetual  use  of 
the  purchasers,  and  even  the  grantor  reserves  no  right  whatever  to  or  in 
them. 

Every  usufruct  or  use  is  essentially  limited  in  time,  because  the  very  consti- 
tution of  it  is  a  dismemberment  of  property.  It  is  limited  either  by  the  act  or 
contract  by  which  it  is  created,  or  by  law.  In  relation  to  legal  usufructs,  such 
as  the  father's  in  the  separate  property  of  his  children,  the  law  itself,  which 
establishes  them,  limits  their  dumtion.  An  usufruct  in  favor  of  a  corporation, 
though  unlimited  by  the  terms  of  the  grant,  is  restricted  to  thirty  years  by  the 
existing  law.  An  usufruct  given  in  terms  to  an  individual,  if  not  otherwise 
limited,  would  terminate  with  his  life.  But  it  cannot  be  pretended  that  the 
forty-two  individuals,  who  separately  and  at  different  periods  purchased  parts 
of  this  tract  of  land,  and  whose  number  by  various  sales,  transfers  and  arrange- 
ments had  been  reduced  to  seven  or  eight  at  the  time  the  partition  took  place, 
ever  constituted  a  corporation  or  a  cnmrannity.  They  never  composed  when 
united  together,  one  moral  person.  No  voluntary  connexion  in  interest  of  any 
number  of  individuals,  without  any  sanction  by  law,  can  be  treated  as  a  corpo- 
ration or  community.  A  grant  to  them  therefore  must  be  regarded  as  a  grant 
to  individuals  and  not  to  a  corporation;  and  consequently  the  legal  restriction 
to  a  term  of  years  does  not  apply.  And  indeed,  how  could  the  law  in  such  a 
case  be  invoked  to  get  rid  of  that  fatal  stumbling  block  in  the  way  of  the  plain- 
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Arnalld      tifTs,  resulting  from  the  express  dedaration  that  the  abandoament  is  made  to  the 

^        V-  purchtisers,  separately  and  individually  in  perpetuity  ? 

i^ELACHAisE.  jjj  conclusion,  I  will  simply  say,  that  the  manner  in  which  the  parties  them- 
selves carried  out  this  contract,  shows  what  their  common  interpretatioD  of  it 
was,  at  the  time.  Willz  never  required  any  security  from  the  purchasers  to 
insure  their  administration  of  the  property,  as  bound  by  law,  a  right  which  he 
unquestionably  had,  if  this  be  an  usufruct  or  use.  Such  security  is  of  the  na- 
ture of  the  contract,  though  not  of  its  essence,  and  may  in  all  cases  be  required, 
when  not  expressly  dispensed  with  by  the  contract  by  which  the  usufruct;  is 
constituted  or  by  law.  On  the  contrary,  neither  he  nor  his  heirs  ever  inter- 
fered for  nearly  forty  years.  In  the  meantime  various  separate  sales  bad  taken 
place,  reiterating  the  same  conditions  and  terms. 
Jour  dan,  for  the  town  of  Freeport,  interveners,  appellants. 

The  judgment  of  thecouit  {Rosty  J.  absent,)  was  pronounced  by 

KusTis,  C.  J.  In  the  year  1807,  the  late  Joseph  Wiltz,  the  ancestor  of 
the  plaintiflfs,  laid  out  a  part  of  his  plantation  in  the  present  parish  of  Jefferson, 
into  lots,  and  sold  them  to  diflerent  persons  according  to  a  plan.  The  tract  of 
lond  thus  disposed  of  was  four  arpents  front  on  the  river,  by  forty  in  depth. 
The  plan  exhibits  an  avenue  in  tlie  middle  of  the  tract  of  one  hundred  and  ten 
feet,  and  a  row  of  lots  on  each  side  fronting  on  the  avenue,  making  forty-two  in 
number.  Between  the  lots  nearest  to  the  river  and  the  road  a  space  was  lefk 
undivided  and  vacant,  as  well  as  the  batture  in  front;  the  remainder  of  the 
U-act  beyond  the  forty-two  \o\s  in  the  rear  was  in  the  same  condition.  There 
is  written  on  the  plan  a  prospectus,  as  it  is  called,  which  we  thus  translate  : 

**  Quartier  de  Piaisance  :  Plan  of  the  plantation  of  Mr.  Joseph  Wiltz^  two 
and  a  half  miles  above  the  city,  divided  into  lots  sufSciently  spacious  to  estab- 
lish country  houses,  taverns,  gardens,  etc 

'»  Note :  The  lots  numbered  and  colored  in  red  are  the  only  ones  ibr  sale  at 
present.     New  Orleans,  22d  June,  1807.     Di-awn  by  H.  Laclotte,  architect. 

(Signed)        J.  Wiltz." 
"  Prospectus. 

*^  The  portion  of  the  front,  of  the  batture,  of  the  pasture  and  of  the  cypress 
swamp,  corresponding  with  the  forty-two  lots  offered  for  sale  at  this  time,  and 
in  conformity  with  the  titles  of  the  vendor,  is  abandoned  in  pei^etuity  in  favor 
of  the  purchasers,  to  be  by  them  enjoyed  in  common,  with  this  sole  condition, 
that  the  said  purchasers  shall  not  send  in  the  comnfU)n  pasture  but  three  head 
of  animals  for  each  lot,  and  shall  cut  wood  in  the  swamp  for  their  private  use 
only  and  not  for  sale.*'  Provision  is  then  made  that  the  trees  in  the  avenues 
shall  be  planted,  and  the  ditches  and  roads  shall  be  made  by  the  purchasers. 

The  whole  of  the  forty- two  lots  were  sold  to  different  persons  in  accordance 
with  this  plan,  and  under  the  conditions  of  this  prospectus.  In  January,  1836, 
the  proprietoi's  made  a  partition  of  the  firont,  the  batture,  and  the  rear  of  the 
tract,  which  they  held  under  their  several  purchases  of  lots.  The  present  suit 
is  brought  by  the  plaintiffs,  the  heirs  of  the  original  vendor,  against  the  defend- 
ant,who  holds  undei*  the  sales  made  in  conformity  with  the  plan  and  prospectus, 
to  recover  those  poitions  of  the  original  tract,  on  the  ground  that  the  right  of 
property  was  not  transferred  by  their  ancestor  by  the  sales  of  1607,  but  a  right 
of  use  only,  and  that  the  right  of  use  has  terminated  by  reason  of  the  acts  of 
the  defendant.  In  the  District  court  the  plaintiffs  recovered  judgment  for  all 
that  portion  of  the  tract  to  which  the  district  judge  held  the  right  of  use  only 
to  extend,  to  wit :  the  batture,  the  space  left  in  front,  and  the  land  in  the  rear 
of  the  forty -two  lots.     From  this  judgment  the  defendant  has  appealed. 

Tlie  first  question  to  be  determined,  and  upon  which  all  the  others  presented 
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in  argument  depend,  is  the  title  acquired  by  the  origtoal  purcbasera  of  the  lot*     Arnauld 
laid  out  and  sold  by  the  plaintiffs'  ancestor.  Belachaisk. 

It  is  conceded  that  the  defendant  is  the  owner  of  some  twenty-two  of  the 
forty-two  lots,  which  she  holds  by  divers  conveyaEwes  under  the  original  title 
from  Jo$eph  JVtltz,  given  under  the  plan  and  prospectus  before  mentioned  ;  and 
that  the  plaintiffs  are  not  at  present  owners  of  any  portion  of  th«  forty-two  lots, 
aod  were  not  at  the  time  of  the  partition  spoken  of  in  1838.  The  position  of  the 
defendant  is,  that  the  plaintiffs  have  no  right,  title,  nor  interest  in  the  Innd  sued 
for,  to  wit :  the  front,  the  battare,  the  pasture  land  and  the  cypress  swatnp,  the 
same  having  been  sold  by  the  plaintiffs'  ancestor  with  the  forty-two  lots,  ther 
whole  forming  the  plantation  divided  into  the  Quartier  de  Plaisance. 

If  we  consider  the  language  made  use  of  by  the  vendor  in  disclosing  of  this 
property,  it  certainly  has  the  appearance  of  doing  violence  to  its  obvious  sense, 
to  insist  that  he  intended  to  reserve,  or  did  reserve,  any  title  or  interest  adverse- 
ly to  the  purchasers.  Terms  more  absolute,  definite,  or  comprehensive,  could 
scarcely  be  used  to  indicate  a  complete  divestiture  of  all  right  in  the  property 
OD  his  part.  He  abandons  inperpeiuilyt  in  favor  of  the  purchasers,  the  land  in 
front  and  in  the  rear  of  the  lots.  The  term  abandonment  excludes  any  reser- 
vation as  to  the  title,  as  positively  as  the  terra  perpetuity  excludes  any  limitation 
of  time.  Indeed,  the  terms  used  appear  to  express  fully  the  obligation  of  ther 
vendor  under  the  roman  law — prsestare  emptori  rem  habere  licere. 

But  it  is  contended  by  the  counsel  for  the  plaintiffs  that  the  condition,  that 
the  purchasers  of  the  lots  shall  only  be  allowed  to  send  to  the  common  pasture 
three  head  of  animals,  and  to  cut  wood  for  their  own  private  wants,  creates  an 
use  merely  id  the  purchasers,  and  that  the  only  interest  conveyed  to  them  was 
the  right  of  use  or  at  most  a  right  of  usufruct.  The  most  formidable  objection 
to  this  construction  is  that  presented  by  the  contract  itself,  which  is  strength^ 
eoed  by  the  sense  which  both  parties  have  acted  upon  up  to  the  time  of  the 
iostitution  of  this  suit. 

In  ascertaining  the  meaning  of  the  terms  used,  and  whether  an  usufruct  only 
has  been  created  by  them,  the  diligence  of  counsel  has  brought  to  our  aid  the 
opinions  of  several  authors  who  have  treated  the  subject  of  usufruct  in  the 
langnage  in  which  the  contract  under  consideration  is  written. 

Proudhon  considers  that  perpetuity  is  contrary  to  the  Yerj  essence  of  usu- 
fruct, and  if  the  entire  enjoyment  of  an  estate  has  been  expressly  bequeathed 
in  perpetuity  to  a  community,  the  right  bequeathed  would  have  only  the  name 
of  usufruct,  and  the  property  itself  would  pass  by  the  description.    He  lays  it 
down  as  a  rule  that,  when  in  a  testamentary  disposition  the  gift  is  expressly  in- 
tended to  be  perpetual^  it  does  not  create  a  mere  right  of  usufruct,  but  conveys 
the  ownership  itself.     The  usufruct  being  essentially  temporary,  it  is  necessa- 
rily excluded  by  the  perpetuity  which  the  testator  has  established.     It  appears 
that  the  usufruct  only  is  conveyed  in  cases  in  which  the  separation  of  the  right 
of  eojoymentfrom  the  right  of  ownership  is  clearly  expressed  in  the  act.    In 
this  view  the  authors  who  have  written  on  the  subject  hold,  according  to  the 
texts  of  the  roman  law,  that  the  legacy  of  a  house  to  inhabit  it,  that  of  an  es- 
tate to  enjoy  it,   that  of  a  domain  in  order  that  the  legatee  may  have  where- 
with to  live,  comprehends  also  the  entire  property  of  the  house,  the  estate, 
Bod  the  domain,  because  it  is  one  thing  to  express  the  motive  or  the  cause  of 
the  bequest,   and  another  to  bequeath  only  the  simple  right  of  enjoyment. 
Proodhon,  Trait6  d'Usufruit,  loc,  cil. 
We  think  the  opinions  of  this  author  on  this  subject  are  in  accordance  with 
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Arnauld  others  of  authority  cited  by  the  counse)  for  the  defendants.  In  the  case  of 
Delachaisx.  ^<>^^^^^^^'  2Vie  Municipalily,  recently  decided  by  this  conrt  (3  An.  p.660)t 
we  held  the  property  itself  to  pass  to  the  donee  ander  a  donation,  the  effect  of 
which  was  far  less  clear  as  to  its  vesting  the  property  than  the  sale  under  con- 
sideration appears  to  us  to  be.  Under  this  interpretation  we  cannot  say  that 
WilU  retained  the  property  in  dispute,  and  conveyed  merely  the  usufruct  of  it 
to  the  purchasers  of  the  lots.  If,  in  a  testament  or  donation,  the  terms  made 
use  of  would  transfer  the  property,  we  see  no  reason  why  they  should  not  be 
held  to  the  same  meaning  in  the  contract  of  sale,  where  every  thing  embraced 
in  it  formed  a  constituent  part  of  the  price. 

But  if  no  usufruct  was  created,  it  is  urged  by  the  counsel  for  the  plaiotiffs 
that  the  purchasers  of  lots  acquired  in  the  batture,  front,  pasture  ground  and 
cypress  swamp,  no  other  right  than  aright  of  use. 

The  afcmndonment  in  perpetuity  of  these  objects,  as  we  have  seen,  was  made 
in  favor  of  the  purchasers  of  the  lots  to  be  by  them  enjoyed  in  common,  with 
this  sole  condition,  that  the  purchasers  shall  not  send  into  the  common  pasture 
ground  more  than  three  head  of  animals  for  each  lot,  and  they  have  only  the 
right  to  cut  wood  in  the  cypress  swamp  for  their  own  use  and  not  for  sale. 

It  seems  to  us  that  the  question  presented  by  this  position  of  counsel  is  al- 
ready  determined  by  the  conclusion  which  we  have  adopted,  that  the  right  of 
property  was  not  reserved  to  Wiltz,  but  passed,  by  the  sale,  to  the  purchasers 
of  the  lots.  This  right  of  use  was  confined  to  the  pasture  ground  and  the  cy- 
press swamp,  and  did  not  extend  in  its  terms  beyond  them.  The  condition 
evidently  was  intended  to  regulate  the  use  of  them  among  the  purchasers,  and 
purported  nothing  else.  It  was  a  regulation  considered  advantageous  in  order 
to  enable  each  one  to  use  the  common  property  without  detriment  to  it,  or  an- 
noyance to  each  other.  There  is  nothing  unusual  in  it,  nor  does  it  eooflict  with 
any  of  the  avowed  objects  of  the  sale,  but  is  in  furtherance  of  them  all. 

If  there  were  any  doubt  concerning  the  extent  and  meanhig  of  the  terras 
made  use  of  in  this  contract,  the  law  would  oblige  us  to  construe  them  against 
the  seller.  The  vendor  is  bound  to  explain  himself  clearly  os  to  the  extent  of 
his  obligations,  and  an  obscure  or  an  ambiguous  clause  must  be  interpreted 
against  him.     C.  C.  2449. 

We  think  the  plaintiffs  are  without  any  right,  title,  or  interest  in  the  hod 
which  is  the  subject  of  the  present  suit. 

The  corporation  of  the  borough  of  Free  port,  within  which  the  land  in  dis- 
pute is  situated,  has  appealed  from  the  judgment  of  the  District  Court  in  favor 
of  the  plaintiffs,  and  has  appeared  by  counsel,  who  has  presented  an  argument 
in  writing  in  behalf  of  said  corporation.  The  corporation  claims  the  property 
in  dispute  as  public,  on  the  ground  of  its  having  been  dedicated  to  public  use 
by  the  prospectus,  plan,  and  sales  aforesaid,  all  of  which  were  recorded  in  the 
office  of  a  notary  public. 

The  evidence  in  this  case  does  not  establish  a  dedication  of  this  kind  to  pub- 
lic use,  and  the  corporation  of  Free  port  has  no  interest  whatever  in  this  suit. 
Neiiher  party  has  moved  to  dismiss  this  appeal;  the  party  is  before  the  court, 
but  has  adduced  nothing  which  affects  the  rights  of  the  defendant. 

The  judgment  of  the  District  Court  is,  therefore,  reversedf  and  judgment 
rendered  for  the  defendant,  with  costs  in  both  courts. 
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Thb  First  Municipality  t?.  Bell  et  al. 

4  creditor  for  money  loaned  to  a  contractor  fur  the  erection  of  buildings  is  not  within  the 
Stat  of  18  March,  1844.    No  privilege  is  conferred  on  sach  a  creditor  by  that  statute. 

The  Stat  of  18  March,  1844,  confers  on  mechanics,  laborers,  and  furnishers  of  materials  a 
priYflego  on  the  amount  due  by  the  proprietor,  and  a  privilege  on  the  building.  If  the 
contractor  baa  not  secured  himself  a  privilege  upon  the  building  by  recording  his  contract, 
be  moat  rank  as  an  ordinary  creditor  of  the  proprietor,  and  the  mechanics  &c.  cannot  be  sub- 
rogated to  a  privilege  which  does  not  exist;  but  this  does  not  eflfect  their  privilege  on 
what  the  proprietor  owes. 

Decision  in  AUen  v.  WUU^  ante  p.  97  as  to  costs  affirmed. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Preaux^  for  the  nppellnDts.  Roselius^  Laiour,  /.  and  JFf.  H.  Sirawbridgen 
Bradford^  CoUens,  aod  HaUey,  for  different  defendants.  The  judgment  of  the 
court  (Rosl^  J.  absent,)  was  pronounced  by 

Slidell,  J.  The  present  complicated  controversy  grew  out  of  contracts 
made  by  the  plaintiff  with  Bell^  for  the  erection  of  ceitaiu  water  works.  The 
contractor  neglected  to  pay  the  workmen  and  persons  who  furnished  materials, 
and  they  notified  their  claims  to  the  municipality,  under  the  act  of  1844.  The 
mnoicipality,  on  the  other  hand,  disputed  the  claims  of  the  contractor.  Su'iXa 
were  brought  by  the  workmen  &c..  against  the  contractor:  and  then  this  suit 
was  instituted  by  the  municipality  against  Bell  and  the  creditors  who  had  given 
DoticeSt  with  which  suit  the  other  actions  were  consolidated.  The  municipali- 
ty stated  what  it  considered  the  amount  of  its  indebtedness,  and  called  upon 
the  creditors  to  litigate  inter  se  as  to  its  distribution. 

The  district  judge  correctly  stated  the  whole  liability  of  the  plaintiffs  to  the 
coDtracter  at  $25,260.  A  portion  of  this  was  allowed  for  extra  work,  nor  com- 
prehended by  the  specifications.  This  branch  of  the  cause  was  submitted  to 
experts,  and  the  court  adopted  their  report.  No  sufficient  reason  has  been 
presented  for  setting  aside  the  report.  But  the  plaintiffs  resist  that  portion  of 
the  claim  upon  the  ground  that  it  was  not  embraced  by  the  original  contracts 
and  specifications,  which  were  formally  signed  by  the  mayor,  by  virtue  of  pro- 
per resolutions  of  the  council.  The  absence  of  a  formal  antecedent  authoriza- 
tion by  the  council  is  cured  by  what  subsequently  occurred.  It  is  satisfactorily 
shown  that  the  works,  which  were  of  a  complicated  nature,  were  not  fully 
provided  for  by  the  original  specifications.  Changes  were  found  to  be  neces- 
sary, during  the  progress  of  the  work,  in  the  arrangehnent  and  adaptation  of 
the  machinery  &;c.  These  changes  resulted  in  an  increased  expenditure, 
which,  however,  was  attended  with  beneficial  consequences.  The  water 
works,  in  consequence  of  these  changes,  became  more  efficient  than  they  would 
have  been  according  to  the  original  specifications ;  and  the  object  of  the  under- 
taking was  more  fully  accomplished.  The  work  was  carried  on  under  the  sn- 
pervision  of  the  municipal  surveyor,  and  at  length  was  received  by  the  muni- 
cipality, as  its  ordinances  show,  and  has  been  for  sometime  used  by  it.  Under 
such  circumstances  to  refuse  to  pay  for  the  contractor's  labor  is  inadmissible. 
The  public  has  been  benefitted,  and  the  subsequent  municipal  ratification  is  as 
bioding  as  an  original  authorization. 

16 
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First  M<I7RIG^  The  amonnts  of  the  claims  of  the  various  creditors  of  the  coDtractor,  in 
^  ^J  whose  favor  the  court  belnw  gave  judgment,  are  not  disputed  by  the  plaintifis, 

Bsftu  ^ho  are  appeNants  in  this  cause.  But  the  plnintifTs  contend  that  the  amount  for 
which  they  are  made  Kable  to  them  is  too  large.  The  controversy  in  this  res* 
pect  turns  upon  the  question  whether  certain  payments  made  to  the  contractor 
were  anticipated.  We  find  no  error  in  the  opinion  of  the  district  judge  on  this 
point.  When  the  payments  >n  question  were  made,  the  disputed  instalments 
were  not  due  under  the  contract. 

Ail  the  notices  were  delivered  before  the  24th  May,  1847,  except  one,  which 
was  delivered  on  the  4th  June.  It  does  not  appear  that,  even  at  that  date,  the 
works  were  completed.  In  a  resolution  of  the  council,  on  the  34th  May,  1847, 
it  was  expressly  acknowledged  that  the  works  were  then  incomplete,  and  had 
not  been  accepted  by  the  surveyor.  See  the  case  of  Allen  v.  IVilU,  tl  aL 
ante  p.  97. 

Only  one  of  the  creditors  o(Bell,  whose  claims  were  rejected  by  the  district 
judge,  has  appealed.  JudaorCs  claim  was  not  for  labor  or  materials ;  bat  arose 
from  a  loan  of  money  to  the  contractor.  He  obtained  a  judgment  against  Bell^ 
and  made  a  seizure  under  fieri  facias  in  the  hands  of  the  plaintiff,  in  Febru- 
ary, 1848.  His  claim  is  not  within  the  statute  of  1844.  He  had  no  right  against 
the  plaintiflf  by  reason  of  the  nature  of  his  debt.  The  anticipated  paymenta 
are  valid  against  him.  He  could  only  acquire  such  privilege  as  results  from  a 
seizure  under  execution;  and  as  the  entire  fond  due  to  his  debtor  was  absorb- 
ed by  the  claims  of  creditors  who  were  within  this  statute,  his  pretensions  to 
participate  in  the  fund  were  properly  rejected. 

Judson  argues  that  the  workmen  &c.,  acquired  no  privilege  upon  the  fond, 
because  the  contracts  were  not  recorded.  The  argument  confounds  the  privi- 
lege upon  the  amount  due  by  the  proprietor  with  the  privilege  upon  the  build- 
ing. The  provision  for  the  benefit  of  that  class  of  creditors  is  twofold ;  a  rigbl 
of  preference  upon  the  amount  due  for  the  work,  and  a  privilege  upon  the 
building.  If  the  contractor  has  not  secured  himself  a  privilege  upon  the  build- 
ing by  recording  of  his  contract,  he  must  rank  as  an  ordinary  creditor  of  the 
proprietor,  and  the  workmen  &c.,  cannot  be  subrogated  to  a  privilege  which 
does  not  exist.  But  this  does  not  effect  the  privilege  of  the  workmen  &c.,  upoa 
what  the  proprietor  owes.  The  rights  are  obviously  distinct.  The  one  enables 
the  workmen  to  take  rank  over  the  creditors  of  the  proprietor,  the  other  over 
the  creditors  of  the  contractor.  The  latter  privilege  may  exist  without  the 
former. 

Considering  the  unliquidated  nature  of  the  plaintiffs  liability  to  the  contract- 
or, and  the  peculiar  circumstances  of  this  litigation,  we  do  not  recognize  the 
right  of  the  creditors  to  interest,  except  from  the  date  of  the  decree  establish- 
ing the  amount  due  for  the  work  and  the  rights  of  the  claimants. 

Under  the  ruling  in  Allen  v.  Wills,  the  plaintiffs  must  pay  the  costs  of  the 
present  suit. 

It  is,  therefore,  decreed  that  the  judgment  be  so  amended  as  to  allow  the 
said  Dana,  McCriniss,  AlcCabe,  Drummond,  and  Leeds  4*  Cb.,  against  the  said 
plaintiffs,  interest  on  the  respective  amounts  decreed  to  be  paid  to  them  by  the 
plaintiflTs,  from  the  date  of  the  judgment  in  the  court  below  until  paid,  together 
with  the  costs  of  this  suit  in  the  court  bek>w,  and  one  half  of  the  costs  of  this 
appeal.  It  is  further  decreed  that,  the  plaintifis  do  recover  from  the  said  BeU^ 
such  other  sums  as  the  said  plaintiffs  shall  pay  for  interest  to  said  creditors  an- 
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der  tills  decree,  with  right  of  execution  agamst  said  BelU  when  the  same  shall  First  Munici- 
be  paid.     It  is  farther  decreed  that,  the  costs  of  the  other  suits,  accrued  before  ,., 

this  coDsolidation  with  this  suit,  be  paid  by  said  Bellt  except  those  of  the  suit  of       Bkll. 
the  said  Bell  v.  the  said  Municipalily.    It  is  further  decreed  that,  the  judg- 
meat  as  to  said  Judson  be  affirmed,  and  that  he  pay  one  half  of  the  costs  of  this 
appeal.     It  is  furtlier  decreed  that  the  jtudgn)ent  of  the  District  Court  as  now 
amend ed,  be  affirmed. 


McCoMASy  Tutrix  i;.  Ronquillo,  Administrator. 


4    123 


It  is  no  objection  to  the  right  of  a  totriz  of  the  minor  heira  to  sae  for  the  removal  of  the  td<  4   i^BJ 

ministrator  for  neglect  of  hie  daties,  that  the  plaintiS;  altboagh  an  order  had  been  made  for  ^L,^\ 
her  appoiutmeot  as  tutrix,  had  not  famished  the  bond  and  secarity  reqoired  by  law.  Art 
333  C.  C,  the  object  of  which  is  to  prevent  the  tutor  from  assaming  the  administration  of 
the  minor's  estate  before  fornishing  the  required  security,  •does  not  apply  to  an  action  ibr 
the  removal  of  an  administrator.  Proceedings  for  that  purpose  are  governed  by  art.  1018 
C  P.,  which  authorizes  an  heir,  creditor,  or  other  person  concerned,  to  pray  for  the  removal 
of  an  administrator. 

Technical  objections  opposed  to  investigations  into  the-condnct  of  administrators  are  entitled 
to  little  fftyor. 

APPEAL  from  the  District  Court  of  Plaquemines,  Rousseau^  J.     FrosU 
for  the  appelJaut.     LamberU  for  the  defendant.    The  judgment  of  the 
court  was  pronounced  by 

Kino,  J.  The  plaiotifT,  representing  herself  io  be  the  tutrix  of  the  minor 
children  and  heirs  of  James  wi^  Eliza  Lee,  instituted  this  action  to  remove  the 
defendant  from  the  administratorship  of  the  succession  of  the  deceased,  alleging 
that  the  defendant  had  been  guilty  of  gross  neglect  of  hie  duties.  The  defend- 
ant excepted  to  the  capacity  of  the  plaintiff  to  maintain  the  action,  averring  that 
she  had  not  been  appointed  the  tutrix  of  the  minors,  and  was  without  authority  to 
interfere  in  the  administration.  The  district  judge  sustained  the  exception,  on 
the  ground  that  tlie  plaintiff  had  not  furnished  the  bond  and  security  required 
by  law  80  tutrix,  and  that  letters  of  tutorship  had  not  been  delivered  tu  her,  al- 
thoDgh  an  order  for  her  appointment  had  been  made.  The  petition  was  dis- 
missed, and  the  plaintiff  has  appeaied. 

The  defendant  relies  on  the  333d  article  of  the  Code,  which  provides  that, 
QBtii  letters  of  tutorship  shall  have  been  delivered  to  the  tutor,  he  shall  not  in- 
terfere with  the  administration  ef  the  property  of  the  minor,  except  for  the 
the  purpose  of  preserving  it  in  cases  which  admit  of  no  delay.  The  object  of 
this  article  is  to  prohibit  the  tutor  from  assuming  personally  the  aduiinistnition 
of  the  minor's  estate,  previous  to  furnishing  the  required  security.  It  has  no 
application  to  controversies  for  the  removal  of  administrators  for  alleged  mis- 
conduct. Proceedings  of  this  kind  are  governed  by  the  1018th  article  of  the. 
Code  of  Practice,  which  authorizes  an  heir,  creditor,  or  other  person  concern- 
ed, to  pray  for  the  removal  of  an  administrator. 

The  plaintiff  is  the  grand  mother  of  the  minors ;  she  is  entitled  to  the  tutor* 
ihip,  which  she  has  claimed,  and  ua  order  for  her  appointment  haa  been  mado» 


124  SUPREME  COURT  OF  LOUISIANA, 

McCoHAB  and  sho  has  actually  taken  the  required  oath,  although  no  bond  has  as  jet  been  given. 
EoMQ^iLJo.  ^^®  *®  concerned  in  the  proper  administration  of  the  succession  which  has 
devolved  upon  the  minors,  and  it  is  her  duty  to  protect  their  interests.  The 
spirit  of  our  legislation  is  to  lend  every  facility  to  examine  into  the  conduct  of 
administrators,  and  we  may  observe  that  technical  objections  op|>osed  to  such 
investigations  are  entitled  to  little  favor.  2  La.  266.  19  La.  32.  C.  P.  1016. 
C, C.1151. 

But  it  is  contended  that,  if  the  plaintiff  can  interfere,  her  authority  is  limit- 
ed to  informing  the  judge  of  the  facts  which  rendered  the  removal  of  the  ad- 
ministrator necessary ;  that  further  proceedings  can  only  be  prosecuted  upon 
the  direction  of  the  judge,  and  that  no  order  to  that  effect  has  been  granted. 
C.  P.  1016. 

This  exception  was  not  taken  in  the  court  below,  and  the  proceedings  were 
not  permitted  to  reach  the  point  when  it  could  have  been  urged.  It  is  made  by 
law  the  duty  of  the  judge  to  direct  proceedings  to  be  instituted  against  an  ad- 
ministrator, or  receiving  information  of  his  misconduct,  and  it  is  to  be  presum- 
ed that  th«  requisite  order  would  have  been  made  if  the  judge  had  not  been 
met  at  the  threshold  with  an  objection,  which  he  supposed  to  be  valid,  to  the 
right  of  the  plaintiflf  to  interfere  for  any  purpose.  The  exception,  in  our  opin- 
ion, should  have  been  overruled. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  according  to  law ;  the  defendant  paying  the  costs 
x>f  this  appeal. 


Brown  r.  Glathary. 

By  the  law  of  Kentucky  where,  uoder  an  absolate  bill  of  sale  of  a  slave,  posieaiion  remains 
in  the  vendor,  soch  possession  is  not  merely  primd  facie  evidence  of  frand,  bat  renders  the 
sale  frandalent/vr  sc.  and  inoperative  agaiuat  creditors  of  the  vendor  who  bad  no  notice  at 
the  time  of  trosting  the  seller.  Bat  when  possession  is  taken  by  the  vendee  before  third 
persons  have  acquired  any  rights,  the  fact  of  the  anterior  continued  possession  would  not 
be  regarded  as  any  thing  more  than  a  suspicious  circumstance,  to  be  considered  in  appre- 
ciating the  subsequent  conduct  of  the  parties.  And.  sappostng  the  sale  to  have  been  real 
And  in  good  faith,  where  the  vendee,  some  time  after  the  sale,  takes  possession  of  the  pro- 
perty and  holds  it  for  several  months,  the  reacquisitiun  of  possession  by  the  vendor  nnder  a 
lease  would  not  subject  the  property,  in  Kentucky,  to  the  pursuit  of  creditors  of  the  vendor 
who  became  such  after  the  lease ;  nor  would  the  purchaser  lose  his  rights,  as  against  the 
creditors  of  the  lessee,  by  permitting  the  lessee  to  bring  the  property  into  this  State,  al- 
though the  possession  and  declaration  of  the  lessee,  that  be  was  owner,  may  have  iodneed 
them  to  trust  him. 

APPEAL  from  the  District  Court  of  Carroll,  Selby,  J.     Dupuy^  for  the 
plaintiff.     Short  and  Thomas^  for  the  api)ellaot.    The  judgment  of  the 
court  was  pronounced  by 

Slidell,  J.  In  1838,  William  Craig  married,  in  Kentucky,  Eliza  Brown^ 
the  sister  of  the  plaintiff;  and  became,  according  to  the  law  of  that  State,  the 
owner  of  a  slave  called  Fanny Ahan  belonging  to  his  wife.  In  1842,  Crd?^  sold 
the  slave  and  her  child  Ellen  to  the  plaintiff,  by  a  written  bill  of  sale,  acknow- 
ledging the  receipt  of  the  price,  $450.  The  execution  of  this  instrument,  and 
the  payment  of  the  money  at  the  time,  is  proved  by  the  subscribing  wttaeu. 
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Id  the  latter  part  of  1846,   Brown  hired  to  Craig,  Fanny,  and  her  two       Bbowji 
children  born  after  the  purchase.     Craig  was  then  going  to  Louisiana  to  do    Glaxiuht. 
certain  work  as  a  carpenter,  and  took  the  slave  Fanny  with  him  as  a  cook,  it 
being  understood  that  he  should  bring   her  back  on  his  return.    The  child, 
Ellen,  remained  with  the  plaintiff. 

Craig,  on  his  an-ival  in  Louisisna,  in  1B47,  held  himself  out  as  the  owner  of 
Fanny  and  her  children.  He  felt  in  debt  here  to  the  person  with  whom  he  had 
contracted  to  build  a  house  and  to  other  persons.  He  also,  on  his  departure  in 
the  summer  of  1847,  hired  the  slaves  to  Olathary.  The  Louisiana  creditors 
brought  suit  against  him  by  attachment,  and  seized  the  slaves.  They  were  also 
seized  on  Jieri  facias,  and  sold  to  Glalhary  by  the  sheriflf. 

There  is  no  doubt,  under  the  evidence,  of  the  execution  of  the  bill  of  sale  and 
the  payment  of  the  money;  but  the  difficulty  arises  from  the  fact  of  the  con- 
tinued possession  of  Craig,  the  vendor.  It  is  not  shown  that  the  slaves  were 
•ctoally  delivered  at  the  time  of  the  sale.  It  is  proved  that  they  were  in 
Craig*s  possession  down  to  1845.  The  plaintifi  alleges  that  in  was  under  a 
contract  of  hire,  but  this  is  not  satisfactorily  proved.  It  appears,  however, 
that  Brawn  was  in  possession  of  them  in  1845,  and  held  possession  eight  or  nine 
mooths,  when  they  were  hired  by  Brown  to  Craig  as  above  stated,  and  brought 
by  him  to  Louisiana. 

From  the  evidence  offered  at  the  trial  it  would  seem  that,  according  to  the 
existing  jurisprudence  in  Kentucky,  the  doctrine  is  more  stern  than  formerly 
prevailed  there ;  and  that  when,  under  an  absolute  bill  of  sale,  possession  re- 
mains in  the  vendor,  such  possession  is  not  merely  primd  facie  evidence  of 
fraud,  but  so  contaminates  the  transaction  that  it  is  deemed  fraudulent  per  se, 
and  inoperative  against  creditors  of  the  vendor  who  had  no  notice  at  the  time 
they  trusted  the  seller. 

If  the  doctrine,  however,  be  conceded  in  the  fullest  extent  to  which  the 
testimony  carries  it,  it  seems  to  us  not  to  cover  a  case  where  the  creditor  trusts 
af^er  the  possession  is  changed.  The  policy  of  the  law  is  to  protect  third  per- 
sons from  being  deceived  and  injured  by  the  false  aspect  in  which  the  vendor  is 
permitted  to  present  himself  before  the  public.  When  the  possession  is  taken 
by  the  vendee  before  the  rights  of  third  persons  intervene,  the  fact  of  the  ante- 
rior continued  possession  would  not  be  regarded  at  most  as  more  than  a  suspi- 
cious circumstance,  to  be  considered  in  appreciating  the  subsequent  conduct  of 
the  parties. 

Having  taken  possession  of  the  property  in  1845,  and  continued  in  possession 
for  several  months,  the  reacquisition  of  possession  by  Craig  under  a  lease  would 
Dot  have  subjected  the  property  in  Kentucky  to  the  pursuit  of  his  creditors, 
who  became  such  after  the  execution  of  the  lease,  always  supposing  that  the 
tale  was  real  and  in  good  faith. 

If  such  would  have  been  the  rights  of  the  plaintiff  in  Kentucky,  has  he  lost 
them  by  permitting  the  lessee  to  bring  the  property  into  this  State  ?  We  think 
not;  for  our  law  permits  slaves  to  be  leased,  and  the  proprietor  woulJ  not  lose  his 
rights  in  favor  of  the  lessee's  creditors,  although  the  lessee's  possession  and  his 
declarations  might  have  induced  them  to  trust  him. 

We  have  considered  this  case  upon  the  assumption  that  the  sale  by  Craig  to 
Brown  was  real  and  fair.  This  was  the  conviction  of  the  district  judge,  and, 
noder  the  testimony  adduced  by  the  plaintiff,  we  cannot  say  it  was  unautho- 
nzed«  We  have  said  that  it  is  not  satisfactorily  proved  that  Craig  hired  the 
•laves  Immediately  after  the  sale  io  1842.    The  testimoDy  on  that  poiot  10  at 
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Bsowa  best  vague ;  but  even  without  a  hiring,  the  near  relationship  existing  between 
Glathast  Brown  and  Craig*s  wife,  who  once  owned  them,  was  a  circumstance  which 
may,  in  connection  with  the  other  evidence,  have  relieved  the  case  in  the 
opinion  of  the  district  judge  fiom  suspicion  on  that  score.  We  cannot  reveraa 
his  opinion  without  discrediting  two  witnesses  whom  he  believed,  and  whose 
testimony  was  not  impeached  at  the  trial. 

Judgmtnt  affirmed. 


Graves  r.  Routh,  Administrator. 

Claimj  of  creditors  which  have  been  presented  to  the  administrator  bat  have  not  been  ad. 
mitted  to  be  due,  and  whicb  have  not  been  prosccated  by  salt,  afford  bo  ground  for  with- 
holding from  the  heir  money  in  the  hands  of  the  administrator  (stat.  of  25  March,  1828,  $ 
16) ;  nor  are  such  creditors  entitled  to  notice  of  the  demand  of  the  heir  to  be  put  in  pos* 
session. 

A  note  not  payable  to  order  or  bearer,  is  not  preseribed  by  five  yean.    C.  C.  350S. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J.  McWhorUr, 
Thomas  and  Snyder^  for  the  plaintiff.  Stacy  and  Sparrow,  for  the  ap- 
pellant.   The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff,  Sarah  Graves,  has  instituted  this  action,  as  the  sole 
beneficiary  heir  of  Disharoon,  to  compel  the  defendant  to  render  an  account  as 
administrator  of  the  succession  which  has  devolved  upon  her,  and  to  pay  over  to 
her  the  balance  appearing  to  be  in  his  hands,  together  with  the  remaining  assets 
of  the  succession,  The  defendant  rendered  his  account,  exhibiting  demands 
of  the  succession  still  uncollected,  and  debts  to  a  large  amount  unpaid;  and,  in 
his  answer  denied  the  right  of  the  plaintiff  to  be  put  in  possession,  until  the 
succession  shall  have  been  fully  administered.  Several  oppositions  were  filed, 
and  among  the  number  was  that  of  the  administrator  of  Ducker's  succession, 
who  claimed  to  be  a  creditor  for  a  large  sum,  and  prayed  judgment  for  the 
amount,  to  be  paid  in  due  course  of  administration.  He  also  opposed  the  deli- 
very of  possession  to  the  plaintiff,  pending  the  litigation  upon  his  claim. 

Ballard  also  opposed  the  account,  alleging  that  he  was  a  creditor  for  the 
amount  of  two  promissory  notes,  both  of  which  had  been  recognized  by  the 
administrator  to  be  doe.  To  these  notes  the  prescription  of  five  years  was 
opposed.  The  plaintiff  having  made  no  offer  to  furnish  bond  and  security  for 
the  sums  claimed  by  creditors  which  were  still  in  suit,  the  district  judge  docreed 
that  the  administrator  should  retain  in  his  hands  a  sum  sufficient  to  pay  the 
claims  then  pending  upon  oppositions,  and  to  await  the  result  of  the  litigation  in 
relation  to  them.  He  also  rendered  a  judgment  in  favor  of  Ballard  for  the 
amount  of  his  notes,  with  interest  computed  at  eight  per  cent,  from  the  dates 
of  their  respective  maturity. 

The  administrator  has  appealed.  He  contends  that  the  plaintiff  is  not  en* 
titled  to  possession,  in  as  much  as  there  remain  numerous  claims  of  creditors 
unpaid.  These  ckiims  have  been  presented  to  the  administrator,  and  a  list  of 
them  has  been  appended  to  his  account,  but  they  have  not  been  acknowledged 
by  him,  nor  been  ordered  to  be  paid,  nor  have  suits  been  brought  upon  them. 
It  is  also  coDteoded  that  these  alleged  creditors  should  have  been  notified  of 
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tho  heir*8  demand  to  be  put  in  possession,  that  they  might  have  claimed  security       Gratcs 
before  the  delivery,  and  that  no' such  notice  has  been  given.  Uouth. 

The  statute  of  1828  (Acts,  p.  166,  §  15),  provides  that  the  heir  shall  not  be 
permitted  to  have  actual  delivery  of  any  property  of  the  succession  claimed 
which  may  be  in  suit^  or  to  receive  the  proceeds  of  any  monies  of  the  succes- 
sion, when  there  shall  be  claims  thereon  pending  in  court,  unless  he  previously 
gives  good  and  sufficient  security,  if  the  plaintiffs  in  such  suits  require  it. 

The  claims  of  creditors  which  have  been  presented  to  the  administrator,  but 
not  admitted  to  be  due,  and  which  have  never  been  prosecuted,  can  in  no  sense 
be  conaidered  as  in  suit,  or  as  pending  in  court,  merely  because  the  administra- 
tor reports,  in  his  account,  the  fact  of  their  presentation,  and  can  afford  no 
groand  for  withholding  from  the  heir  monies^  the  hands  of  the  administrator. 
If  any  creditors  be  entitled  to  notice  of  the  Remand  of  the  heir,  it  certainly 
cannot  be  those  who  have  acquiesced  for  years  in  the  refnsat  of  the  administra- 
tor to  admit  the  justice  of  their  claims,  and  have^  manifested  no  intention  to 
prosecote  them.  Those  creditors  have  not  appeared,  and  the  administrator 
has  no  authority  to  interfere  in  their  behalf.  See  Succession  of  Fisk,  3  Ann. 
705. 

Bnt  the  plaintiff  and  defendant  have  asked  that  the  judgment  of  the  inferior 
court  be  amended,  by  rejecting  one  of  the  notes  held  by  Ballard,  which  it  is 
contended  is  extingnished  by  prescription.  The  note  is  not  payable  either  to 
order  or  bearer,  and  is  not  subject  to  the  prescription  of  five  years.  C.  C.  art. 
3505.     It  is  not  pretended  that  any  other  prescription  is  applicable. 

Judgment  affirmed* 


V 


Woodruff  et  al.  v.  Roberts  et  al. 

One  who  purchases  from  tho  goveniment  a  certain  number  of  acres  of  public  land  on  which 
there  waa  at  tbo  time  wood  cot  and  corded,  has  no  claim  to  the  wood,  which  had  been  se- 
parated  fh>m  the  land  and  waa  moveable  at  the  date  of  the  purchase.  The  rights  of  the 
government  were  not  transferred  to  the  parchaser.    C.  C.  454,  456,  457,  459. 

APPEAL  from  the  District  Court  of  Carroll,  Selby,  J.    Mathewson  and 
Browder^  for  the  appellants.     Walker,  for  the  defendants.    The  judg« 
ment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  petitory  action,  in  which  the  plaintiffs  allege  that  they 
purchased  the  land  claimed  from  the  government  of  the  United  States,  in 
March  and  April,  1845.  They  further  claim  six  or  seven  hundred  cords  of  wood 
which  bad  been  cut  from  the  timber  upon  the  land,  and  were  found  thereon  at  the 
time  of  the  purchase.  The  defendants  filed  a  general  denial,  and  farther  alleg- 
ed that  they  purchased  the  land  in  controversy  about  the  1st  February,  1844, 
from  the  plaintiff.  Philander  l^oodrufff  by  a  verbal  sale  for  the  sum  of  $150 ; 
that  the  plaintiffs  are  bound  in  warranty  to  pay  them  back  the  price,  and  also 
the  Talne  of  their  improvements.  They  further  answer  that  the  wood  claimed 
does  not  belong  to  the  plaintiffs,  because  it  was  cut  before  the  purchase  of  the 
land  by  them,  and  that,  if  they  recover  said  wood,  they  should  be  made  to  pay 
the  defendants  its  value.  The  title  of  the  plaintiffs  to  the  land  is  not,  seriously 
contested,  and  the  only  question  before  us  is  in  relation  to  the  ownership  of  tho 
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cord- wood.  The  case  was  tried  before  two  jaries,  who  both  gave  the  wood  to 
the  defendants,  and  the  plaintifTs  have  appealed  from  the  judgment  rendered 
on  the  last  verdict. 

The  title  adduced  bj  the  plaiotiflf  is  a  receipt  of  the  receiver  of  the  knd 
office  for  the  sum  of  $206  91,  being  in  full  for  the  lot  or  fractional  quarter  of 
section  no.  23,  island  no.  92,  in  township  north  23,  of  range  no.  13  east,  con- 
taining one  hundred  and  sixty-five  63-100  acres,  at  $i  25  per  acre. 

This  is  a  sale  of  land,  and  nothing  passed  under  it  but  the  land  and  the  things 
found  upon  it,  which  were  immovable  by  their  destination  or  by  the  object  to 
which  they  were  applied.     C.  C.  454,  456,  457,  459. 

In  the  case  of  Nimmo  v.  Allen  eial.,  2  Annual,  451,  in  which  a  similar  ques- 
tion came  before  the  court,  we  held  that  the  purchasers  under  a  judicial  sale 
of  land  had  acquired  no  title  to  cftves,  pickets,  boards  ajd  cypress  logs  which 
were  upon  the  land  at  the  time  i^^as  sold.  That  case  cannot  be  distinguished 
from  the  present.  The  cord-wood  claimed  by  the  plaintins  had  been  separated 
from  the  land,  and  was  moveable  at  the  date  of  the  plaintiffs  purchase.  The 
rights  which  the  United  States  may  have  had  upon  it  were  not  transferred  to 
them.  Judgment  affirmed* 


Kling  r-  Sejour  et  ux. 

Wbero  one  who  had  parchaied  real  ettate  in  a  State  in  which  the  commoo  law  prevails,  with 
fall  warranty,  is  evicted  in  an  action  of  ejectment  institnted  by  a  third  person,  and,  with- 
oat  contesting  the  claitt  of  the  latter  in  the  coart  of  the  last  resort,  parchases  his  claim  be- 
fore delivery  of  the  premises  by  the  sheriff  to  sach  third  person,  his  recoarse  against  bis 
warrantors  will  not  be  thereby  affected.  The  snhmission  to  the  jadgment  byjin  attornment 
was  no  waiver  of  the  right  to  prosecate  the  writ  of  error  ;  the  rale  that  the  volontary 
execation  of  a  jadgmentor  decree  is  a  waiver  of,  or  bar  to,  an  appeal  or  writ  of  error,  baa  no 
place  in  the  common  law.  Nor  was  the  parchase  from  the  plaintiff  in  ejectment  a  release 
at  law  of  the  errors  in  the  judgment,  nor  coald  it  be  pleaded  in  bar  of  a  writ  of  cnor  pnose- 
coted  for  the  exclusive  benefit  of  the  purchaser. 

By  the  common  law  one  judgment  in  ejectment  is  no  bar  to  another,  and  not  being  a  decision 
on  the  mere  right  does  not  prejudice  the  proprietor  in  his  assertion  of  it  in  a  higher  degree 
of  action. 

What  constitutes  title  and  what  seizin,  or,  in  the  language  of  our  law,  the  possession  as 
owner  of  immovable  property,  must  be  determined  by  tlie  law  of  the  place  where  it  is  ait- 
uated,  and  that  is  the  only  law  which  can  determine  whether  a  covenant  of  title  and 
seizin  has  been  broken  or  not 

A  covenant  of  warranty,  in  an  act  of  sale  executed  here,  of  land  in  another  State,  is  a  con- 
tract  to  be  performed  in  that  State,  and  what  amounts  to  a  fulfillment  or  breach  of  it  most 
he  determined  by  its  laws. 

To  recover  against  a  vendor  of  real  estate  on  his  covenant  of  warranty,  under  the  laws  of 
Mississippi,  the  purchaser  who  has  been  evicted  by  a  judgment,  in  the  absence  of  notice  to 
the  vendor  of  the  former  suit,  must  show  that  the  recovery  was  by  a  title  paramount  to 
that  conveyed  to  him. 

Where  a  purchaser  of  land  is  evicted  by  a  third  person  under  a  judgment  in  an  action  of 
ejectment,  if  his  vendor  defended  the  action  himself  or  by  an  agent  authorized  to  repre- 
sent him  in  the  matter,  or  if  he  had  sufficient  notice  of  the  institution  of  the  action  so  that 
he  might  have  defended  it,  his  covenant  of  warranty,  by  the  law  of  Mississippi,  is  broken; 
otherwise  the  judgment  will  not  be  binding  on  him. 

In  an  action  against  a  vendor  of  real  estate  situated  in  another  State  on  a  covenant  of  war- 
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raaty  in  the  act  of  sale  execoted  here,  founded  on  an  evictbn  by  a  third  period  tinder  a 
judgment  rendered  in  that  State,  the  notice  Of  the  institation  of  the  action  by  such  third 
penon  required  to  be  given  to  the  vendor  in  order  to  render  the  jadgment  conclniive  ai  to 
the  breacsh  of  warranty,  most  be  sach  as  the  laws  of  that  State  require,  and  not  such  as 
would  be  necessary  under  our  law  had  the  land  and  action  been  in  this  State.  The  pro- 
^sions  of  arts.  S493,  2494,  C.  C,  which  bind  the  vendor  by  a  jadgment  of  eviction  against 
the  pnxchaser  even  in  the  absence  of  a  notification  of  the  suit,  unless  the  vendor  show  that 
he  possessed  proois  which  would  have  sustained  his  title,  and  which,  for  want  of  such  no-' 
tioe  to  him,  have  not  been  made  available,  does  not  apply  to  such  a  case. 

APP£AL  from  a  jadgroent  of  the  Fifth  District  Court  of  New  OrleaD8< 
Buchanan^  J.,  in  favor  of  the  defeodaDta.  Henderson  and  Ro$elius,  for 
the  appellaDt.  No  coaoeel  appeared  for  the  defoDdants*  The  j  udgmoDt  of  the 
court  was  pronounced  by 

EnsTis,  C4  J.  In  1843,  the  defendants,  in  the  city  of  New  Orleans,  sold  to 
the  plaintiff  a  tract  of  land  situated  at  the  bay  of  St.  Louif,.  in  the  State  of 
Mississippi,  including  the  establishment  called  the  St.  Louis  Hotel,  in  consid- 
eration of  the  sum  of  94,180,  and  delivered  to  him  possession  The  sale  was 
by  aathentic  act,  but  in  the  form  denominated^  by  the  common  laWf  a  deed  of 
bargain  and  sale,  and  contains  a  full  warranty  of  title  on  the  part  of  the  Tendor. 
The  plaintiff  alleges  that,  since  he  has  taken  possession  of  said  land*  a  sait  has 
been  instituted  against  him  in  the  Circait  Court  of  Hancock  county,  Mississippi, 
for  the  recoTeryof  the  possession,  and  that  judgment  was  rendered  against  him 
for  its  possession.  The  suit  it  appears  was  an  action  of  ejectment  in  the  name 
of  John  Doe%  on  the  demise  of  John  Henderson^  against  Richard  Roc,  i.  e. 
Michael  Kling,  and  the  plaintiff  alleges  that  he  was  ejected  and  evicted  from 
■aid  land  by  said  judgment.  It  is  also  stated  that  the  defendant  Sejour  was 
cited  in  warranty*  and  actually  defended  the  snit  by  his  counsel.  The  action 
is  based  upon  this  judgment  and  oTiction  as  a  breach  of  the  warranty,  for  tbe 
recovery  of  the  purchase  money,  etc.  The  judgment  of  the  District  Court 
was  against  the  plaintiff,  and  he  has  taken  an  appeal. 

The  judgment  in  ejectment  against  Kling  was  rendered,  in  April,  1846«  and 
it  appears  that,  on  the  26th  of  September,  the  day  before  the  delivery  of  pos- 
session by  the  sheriff  to  the  plaintiff  in  ejectment,  £'/tn^bonght  out  the  title  of 
Henderson  under  a  general  warranty.  The  district  judge  considered  this  con* 
tract  between  Kling  and  Henderson  as  inconsistent  with  Kling*$  recourse 
agjaiost  his  warrantors,  Sejour  and  wife,which  is  sought  to  be  established  in  this 
suit,  and  accordingly  gave  judgment  for  the  defendants.  We  do  not  concur 
with  tbe  view  taken  of  the  rights  of  Kling  as  affected  by  purchasing  Hender- 
son's  title.  The  land  was  in  the  State  of  Mississippi,  the  action  of  which  com- 
plaint is  made  was  brought  there,  and  the  rights  of  Kling  must  be  determined 
by  the  Jaws  of  that  State  in  which  we  assume  the  common  law  to  prevail. 

It  was  not  necessary  for  Kling  to  contest  the  validity  of  Henderson^ s  claim 
in  the  court  of  the  last  resort,  in  order  to  entitle  him  to  his  action  on  the  cov- 
enants of  the  vendor.  The  judgment  of  the  court  of  competent  jurisdiction 
is  presumed  correct,  whenever  introduced  collaterally  in  a  court  of  the  same 
State  or  another  State.  This  is  not  affirming  that  it  is  proof  against  other 
parties,  on  a  question  of  the  right  adjudged.  That  depends  on  facts  which 
may  or  may  not  be  in  the  record,  tbe  determination  of  which  can  only  bind 
partiea  and  privies,  or  quasi  parties,  who  had  opportunities  to  contest  or  avoid 
the  (acts  alleged.  It  was  equally  unnecessary  for  him  to  suffer  an  actual  evic- 
tion from  the  premises  by  the  execution  of  the  writ  of  habere  facias  j^ossessio-  - 

17 


Kling 

SlJOUB. 


'     ISO 


SUPREME  COtJRT  OF  LOUISIANX, 


KtI5(f 

r. 
SitJo0ic 


nem.  tte  might  have  well  attorned  to  the  plaiDtifT  after  the  judgment.  The 
fiubmissioQ  to  the  judgment  by  an  attornment  was  no  waiver  of  the  right  to 
prosecute  a  writ  of  error.  The  rule  that  the  vokintary  performance  of  a 
judgment  or  decree  is  a  wairer  or  bar  to  an  appeal^  or  writ  of  error,  has  no 
phice  iti  the  common  law.  \ 

The  purchase  by  Klin go{ the  land  from  Henderson^  the  plaintifft  falls  equally 
short  of  a  release  at  law  of  the  errors  in  the  judgment.  It  could  not  be  plead- 
ed in  bar  of  a  writ  of  error,  even  a  writ  prosecuted  for  the  exclusive  benefit  of 
Kling ;  and  whatever  effect  this  titiDsnction  might  have  against  Kiing  in  any 
contest  between  Henderson  and  himself,  it  is  very  clear  it  could  not  effect  thw 
rights  of  St  jour.  If  the  judment  is  not  now  reversable,  another  ejectment, 
or  a  writ  of  right  may  be  maintained,  if  the  right  be  good.  One  judgment  in- 
ejectment  is  no  bar  to  another,  and  not  being  a  decision  on  the  mere  right  does 
not  prejudice  the  proprietor  in  his  assertion  of  it  in  the  higher  grade  of 
action. 

This  case  then  depends  on  the  question,  whether  the  defendants  have  kept 
or  broken  their  covenants  in  the  act  of  sale  to  the  plaintiff,  which  are  of  seizin, 
good  title  and  warranty.  The  covenants  of  good  title  and  seizin  of  the  prem- 
ises are  affirmation  covenants  of  present  existing  facts,  and  in  this  case 
were  broken  the  instant  the  act  of  sale  was  delivered,  or  they  have  been  ever 
since  kept  and  will  ever  remain  unbroken. 

It  is  plain  that  whnt  constitutes  the  title  and  what  the  seizin,  or,  in  the  Ian-' 
guage  of  onr  law,  the  possession  as  owner  of  immovable  property,  is  deter*' 
mined  by  the  law  of  the  place  where  it  is  situated  ;  and,  in  as  much  as  the' 
breach  of  the  undertaking  or  falsehood  of  the  affirmation  that  the  seller  had 
just  title,  is  the  absence  in  him  of  what  constitutes  it,  the  law  in  force  over 
the  property  is  the  only  law  which  can  be  appealed  to  for  the  purpose  of  as- 
certaining whether  i\\e  covenant  has  been  broken  or  not.  It  is  then  by  the  law 
of  Mississippi,  that  wo  must  determine  whether  these  covenants  of  good  title 
and  seizin  have  been  kept  or  broken  by  the  defendant.  The  covenant  to  de- 
fend the  title  or  of  a  warranty,  is  an  undertaking  on  the  part^of  the  grantor  that 
be  will  defend  the  property  against  al^  lawful  actions.  This  could  only  be  done 
in  the  courts  of  Mississippi,  and  therefore  this  covenant  is  a  contract  to  be  per^ 
formed  in  that  State,  and,  by  the  express  provisions  of  our  Code  as  well  as  by 
the  jus  gentium^  whnt  amounts  to  its  fulfillment  or  its  breach  must  also  be  de- 
termined by  the  law  of  that  State. 

It  has  long  been  settled  in  this  court  that  we  will  take  judicial  notice  of  the 
common  law  of  Mississippi,  and  as  we  have  found  nothing  in  the  statutes  the 
parties  have  by  their  consent  admitted  might  be  rend  here,  nor  in  the  deposit 
tions  or  admissions  of  the  parties  in  the  District  Court,  which  varies  the  rule 
of  that  law  applicable  te  this  case,  we  proceed  upon  our  own  knowledge  of  the 
law,  which  governs  the  whole  case,  without  adverting  to  any  evidence  or  admis* 
aion  of  it  in  the  record. 

We  have  acted  on  the  supposition  that  the  plaintiff  has  in  his  proceedings 
sufficiently  assigned  breaches  in  all  the  covenants.  This  certainly  would  not  be 
the  case  were  this  an  action  of  covenant  broken  in  a  common  law  court,  but  the 
forms  of  proceedings  in  courts  are  governed  by  the  law  of  the  forum,  and  this 
petition  must  be  tested  by  our  Code  of  Practice.  This  petition  is  certainly  not 
very  clear,  and  it  is  not  very  certain  of  what  the  plaintiff  intended  to  complaiD, 
but  according  to  the  best  construction  of  its  language  it  amounts  only  to  an  al- 
legation that  the  property  when  purchased  by  him  was  encumbered  by  what 
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JI76  would  disDomioBte  a  mortgage;  and,  an  action  of  ejectment  having  been        Kuhq 
brought  upon  such  claim  and  u  judgment  recovered,  he  had  been  thereby  evict-       Sejoub. 
«d.     It  is  not  alleged  that  the  defendant  was  not  seized  of  the  land,  nor  in  pos- 
Bession  of  it  as  owner,  nor  that  he  had  no  title  to  it,  nor  thnt  his  title  was  de- 
fective, otherwise  than  that  his  estate  in  it  was  burlkened  by  the  payment  of 
sooie  debt;  and  when  the  docaments  whicli  he  exhibits  and  his  evidence  are 
.eMHoined,  it  is  found  that  he  only  proposed  to  establish  that  the  property  had 
been  encumbered  hy  a  debt  owing  by  the  fu^mer  owner  of  it  from  whom  the 
defendant  purchased  it,  and  that  by  certain  judicial  proceedings  which  had 
jbeeo  bad  subsequent  to  his  purcliase  of  the  property  it  had  been  subjected  to 
the  payment  of  this  debt,  and  for  this  purpose  had  been  sold,  afid  that  the  pur- 
chaser had  recovered  it  of  him,  the  plaintiff.     These  are  not  such  allegations 
as  amount  to  an  assignment  of  a  breach  of  the  covenant  of  seizin  and  good  title, 
whereby  the  covenantor  would  have  been  required  in  his  defence  to  prove  his 
•seizin  bj  sure  a&d  indefeasible  title  ;  and  tlie  case  must  be  considered  as  the 
{>biintiflr  has  presented  it.     In  this  view  of  the  case  it  appears  that  the  plaintiff 
proposed  to  establish  thatone«S/.  Martin^  being  in  the  possession  of  the  land, 
was,  at  the  time  of  his  sale  of  it,  indebted  to  the  Coqimercial  Bank  of  Natchez, 
and  thnt  this  debt,  or  the  judgment  afterwards  recovered  on  it,  was  alien  upon 
the  property,  and  on  this  judgment  an  execution  having  issued  the  property 
was  sold,    and  John  Henderson  having  become   the    purchaser  brought  his 
action  of  ejectment,  and  having  recovered,  he,  the  plaintif!  was  compelled  to 
purchase  off  the  encumbrance  from  him.     In  this  state  of  the  case  it  is  obvi- 
ous  that  the  plaintiff  did  not  propose  to  question  the  validity  of  the  title  of  <S^ 
Martin,  he  only  proposed  to  show  that  his  estate  in  the  Jaod  was  burthened 
with  the  debt,  and  in  such  a  manner  that  the  creditor  had  the  right  to  subject  it 
to  sale  for  the  purpose  of  having  the  money  made,  notwithstanding  his  sale  to 
tbe  defendant.     The  plaintiff  endeavored  to  establish  that  it  was  sold  as  the 
property  of  St.  Martm^  the  sheriff  having  conveyed  the  title  of  .S^  Martin  to 
Henderson,  and,  on  this  title  so  acqu'u*ed,  the  plaint iiT  insisted  that  Henderson 
had  recovered  in  the  action  of  ejectment.     In  this  state  of  the  case  it  is  very 
plain  that  the  defendant  was  not  called  upon  to  prove  title  in  St.  Martin]  it  was 
sufficient  for  him  to  deduce  title  from  Si.  Martin.     This  he  did  by  giving  in  ev- 
idence the  deed  of  conveyance  of  St.  Martin  to  himself.     The  burthen  of  the 
proof  that  Henderson  had  acquired  a  superior  title  from  St.  Martin,  was  there- 
by cast  upon  the  plaintif)',  and,  unless  he  has  established  it,  the  issue  on  this 
supposed  breach  of  these  covenants  of  seizin  and  good  title  mubt  be  found  for 
the  defendant. 

In  order  to  deduce  title  from  St.  Martin  to  Henderson,  and  thereby  prove 
tbe  defendant  had  not  title  from  him,  the  judgment  of  the  bank  against  St* 
Martin,  the  execution  and  sheriff's  returji,  and  the  deed  of  conveyance  to 
Henderson,  ought  to  have  been  all  produced  in  evidence  on  this  trial.  On  these 
docaments,  had  they  been  given  in  evidence,  the  statute  of  Mississippi  n^ay 
have  established  a  lien  or  priority  which  might  have  proved  Henderson's  the 
better  title ;  but  no  such  proofs  were  offered,  nor  any  other  which  deserve  to 
be  even  stated.  But  it  is  not  necessary  to  pursue  further  this  matter.  The 
case  does  not  appear  in  fact  to  have  been  prepared  with  a  view  to  the  recovery 
for  a  breach  of  either  of  these  covenants. 

The  plaintiff  mainly  relied  on  the  alleged  breach  of  the  covenant  of  warran- 
ty, and  insisted  that  this  has  been  broken  by  the  judgment  recovered  against 
him  in  the  action  of  ejectment  by  Henderson.     If  he  prevail  on  this  groun  J,  he 
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Ki.i>o        mast  show  one  or  the  other  of  these  two  facts:     Ist.  That  the  recovery  was 
fiKjpiriu       ^y  ^'^'®  paramount  to  that  which  was  conveyed  him  by  the  defendant ;  or, 
2dly,  That  the  defendant  had  notice  of  that  action  given  to  hi|U|  or  his  agent 
having  the  faculty  of  representing  the  defendant  in  the  matter. 

The  first  ground  has  already  been  disposed  of,  in  the  decision  that  it  is  not 
shown  in.  this  cause  that  Henderson  had  any  title.  It  is  not  necessary  to  stop 
to  prove  that  this  is  indispensable  to  a  recovery,  in  the  absence  of  notice  of  tho 
former  suit,  The  common  law  is  unquestionable  in  this  respect,  and  the  depo- 
sition read  by  the  plaintiff  to  prove  what  was  the  law  in  Mississippi,  shows  that 
the  rule  has  not  been  altered  in  that  State.  The  deponent  says,  a  party  evict- 
ed by  a  superior  title  of  any  sort  from  the  possession  of  real  estate  which  has 
been  previously  purchased  with  covenants  of  warranty,  has  a  right  to  recover 
against  bis  vendor,  etc. 

In  respect  to  tho  second  ground,  we  infer  it  to  be  the  settled  law  in  Missis- 
sippi that,  if  the  defendant  did  defend  the  aption  by  himself,  or  agent  with 
sufficient  authority  to  represent  him  in  the  matter,  or  if  he  had  sufficient  notice 
of  the  institution  of  the  action,  so  that  he  might  have  defended  the  land  by  re- 
sisting its  recovery,  bis  covenant  to  warrant,  or  in  other  words  to  defend  the 
land,  was  broken. 

The  question  then  is,  did  the  defendant  appear  iq  the  action  of  ejectment, 
or  had  he  notice  of  its  commencement  in  time  to  enable  him  to  defend  the 
land  according  to  his  covenant  ?  It  will  not  be  necessary  to  separate  these 
ijuestions,  for  it  will  be  found  that  if  it  appear  that  he  had  notice  of  the  action 
it  may  be  fairly  inferred  that  he  did  appear  by  his  authorized  attorney  and 
defend  it,  and  if  he  did  defend  there  is  no  occasion  to  make  any  enquiry  in 
respect  to  tbe  notice  he  had  received  of  the  institution  of  the  action. 

It  is  necessary,  in  the  investigation  of  i]xn  matter,  to  recur  to  the  evidencot 
and  attend  particularly  to  dates,  and  observe  what  existed  and  what  does  not 
appear  to  have  occurred,  at  each  stage  of  the  history  of  the  affair. 

The  defendant  Sejour  was  a  resident  qf'New  Orleans  in  1841,  and  np  to 
^843,  and  it  does  not  appear  be  ever  resided  elsewhere  in  the  United  States. 
On  the  8th  of  April,  1841,  be  purchased  this  property  on  the  bay  of  St.  Louis 
of  Charles  Si.  Martin,  at  the  price  of  $6080-— a  debt  owing  him  by  St»  Martin, 
and  received  his  absolute  deed  of  conveyance  therefor,  with  covenants  of  seizin, 
good  title  and  w&rranty,  against  all  claim  whatsoever,  and  having  accordingly 
received  possession  he  continued  to  hold  it  until  his  sale  to  the  plaintiff.  This 
possession  was  by  his  tenants,  for  it  is  admitted  that  he  never  resided  at  the  bay 
of  St.  Louis.  It  does  not  appear  thot  Sejour  was  in  anywise  disturbed  in  his 
possession,  or  had  any  reason  to  doubt  the  sufficiency  of  his  title,  or  to  appre- 
hend that  the  property  was  subject  to  any  encumbrance  whatever. 

On  the  4th  of  February,  1843,  Sijour  sold  and  conveyed  the  property  to  the 
plaintiff,  Kling.  It  was  then  a  hotel,  and,  having  been  leased  by  Sejour  to  a 
tenant  in  possession,  tl^e  sale  was  made  subject  to  the  term,  \yhiph  continued 
until  the  first  day  of  the  succeeding  June.  Kling  was  by  the  conveyance  sub- 
stituted to  all  the  rights  of  Sejour  as  lessor,  and  obtained  the  seizin.  On  the 
1st  of  May,  1843,  just  thrive  months  after  his  sale  to  the  plaintiff,  Sejour  ]e[t 
the  United  States  (for  France,  it  is  understood,  for  it  oppears  he  returned  from 
France,)  and  did  not  return  until  1847,  which  wasaller  the  judgment  in  eject- 
ment had  been  recovered  against  Kling,  and  indeed  after  this  suit  had  been 
commenced.  There  is  no  reason  to  suppose  that  Sejour,  at  that  time,  did  ap- 
prehend that  this  property  was  subject  to  any  encumbrance,  or  that  there  was 
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•Df  defect  in  the  title,  and  therefore  it  cannot  be  presumed  that  he  appointed  Klirg 
aay  agent  to  receive  notice  from  Kling  of  the  institution  of  any  suit  against  Skji^r. 
him  in  respect  to  the  property.  It  is  admitted  that  M.  S.  Sejour^  a  son  of  the 
defendant,  attended  to  the  collection  of  his  rents,  and  it  may  be  inferred  that 
he  had  been  appointed  by  the  defendent  for  this  office ;  but  it  cannot  be  in- 
ferred from  this  fact  that  the  son  had  been  appointed  agent  to  receive  notice  of 
the  instttation  of  a  suit  against  Kling  for  the  re,covery  of  property  in  respect 
to  which  it  was  not  expected  any  controversy  would  arise,  and  ihere  is  no  evi- 
dence that  the  son  had  any  general  commission  to  repres9nt  or  peraonate  his 
^ther  in  all  things,  and  certainly  such  ap  universal  commission  cannot  be  in- 
ferred front!  the  mere  relation  of  father  and  son. 

Itdo«8  not  appear  that  there  was  any  ground  to  apprehend  that  any  adverse 
claim  existed  or  would  be  brought  up  against  the  property,  until  October.  1843. 
The  aheriflT,  about  this  time,  it  is  said,  levied  an  execution  upon  it,  and  R,  S» 
SejouTj  the  son,  visited,  from  Nely  Orleans  it  is  understood,  the  bay  of  St. 
Lonis,  and  employed  counsel  in  conjunction  with  the  counsel  of  Kling  to  as- 
sist in  the  defence  of  the  suit,  which  it  wi^s  expected  \Fould  be  instituted  by 
whoever  might  become  the  purchaser  of  the  property ;  and  the  counsel  so 
employed  did  assist  in  the  defence  of  the  suit  in  consequence  of  this  employ- 
ment. Now,  was  this  employment  by  the  authority  of  the  defendant?  or, 
shall  it  be  jtaken  primd  facie  that  it  was  by  his  authority,  so  that  the  defendant 
must  prove  the  negative  ?  It  has  already  appeared  that  it  cannot  be  presumed 
that  the  d.efendant  had  l^fl  with  his  son  a  commission  to  represent  him  in  any 
such  unexpected  affair,  and  there  is  no  evidence  whatever  of  jsny  notice  or  in- 
formation given  him  of  any  such  seizure  or  sale,  or  action  of  ejectment  by  the 
purchaser.  The  plaintiff  called  upon  the  defendant  to  produce  ^nd  file  the 
letters  it  was  alleged  he  had  written  to  the  defendant,  giving  such  notice.  De- 
fendant aoswered  on  oath  in  open  court  that  he  had  never  received  any  such 
letters,  and  had  no  knofvledge  of  his  son*s  having  received  any,  and  thjB  plaintiff 
offered  no'proof  of  any  such.  Our  own  views  on  this  subject  have  been  re- 
cently given  in  the  case  of  Fuselier  v.  /?o6iit,  anU  p.  61. 

It  only  remains  to  ascertain  whether  the  appearing  in  conrt  of  the  lawyer 
whowaa  eqaployed  by  the  son  made  the  father  a  party  to  the  proceedings,  or  in 
any  otherwise  has  the  effect  of  rendering  the  judgment  which  was  recovered 
either  conclusive^  or  prirnd  faciei  evidence  against  the  defendant,  that  the  re- 
covety  was  had  on  superior  title.    ^ 

The  employment  of  Mr.  Lan^pkin,  by  the  son  of  Sijour,  as  the  assistant  of 
the  counsel  of  Kling,  thj9  defendant  to  the  action,  did  not  make  Si  jour  a  party 
on  the  record.  Kling  only  was  admitted  defendant  to  the  suit  in  the  place  of 
the  casual  ejector.  If  Sejour  had  been  also  adipitted  defendant  then  he  would 
have  been  a  party,  and  the  (question  woujd  have  occurred  whether  the  judg- 
ment would  have  been  effectual  against  L.  Sejour — whether  the  attorney  had 
aathority  to  represent  him  in  court  or  not.  There  are  cases  in  which  it  has 
been  determined  that  thp  judgment  in  such  cases  does  constitute  res  judicata, 
and  that  the  party  so  represented  cannot  show  that  the  attorney  had  no  autho- 
rity, hot  those  are  cases  in  which  the  persops  resisting  the  effect  of  such  pro- 
ceedings yrere  made  a  party  on  the  record.  This  is  not  such  a  case.  Sejour, 
the  father,  was  not  made  a  party,  there  was  no  judgment  against  him,  and  the 
eftect  of  the  counsel  employed  by  the  son  appearing  in  the  cause  and  arguing  it, 
depends  entirely  upon  the  authority  by  whiph  he  appeared.  It  is  impossible  to 
bold  the  defendapt  bound  by  either  the  notice  of  the  action  of  ejectment  to  his 
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KiAHo  ion,  or  bis  eiDplojmeot  of  the  eounsal  to  represent  defendant,  without  assuro- 
SiJouB.  ^"g  and  jestablishing  the  broad  proposition  that  any  son  mny  act  for  his  father  in 
any  matter  whatsoever  in  his  absence,  which  may  unexpectedly  arise;  and,  un- 
less the  authority  of  the  son  is  so  establisiied,  the  authority  of  the  attorney 
cannot  be  maintained,  without  estubiisliing  the  proposition  that  any  attorney 
may  appear  in  any  cause  without  our  authority  and  withoat  making  us  even  a 
party  on  the  record,  and  bind  us  by  all  the  proceedings  had  in  tlie  cause. 

There  is  nothing  then  in  the  fact  that  Mr,  Lampkin  did  appear  in  the  de- 
fence of  the  action  of  ejectment;  the  defendant  was  not  St' jour  the  defendant 
in  the  present  action,  but  KLlng  the  plaintiff  here,  and  according  to  the  record 
be  appeared  for  KUng  only.  It  is  established  that  he  appeared  on  the  em- 
ployment of  R,  h*  Stjour  and  was  paid  by  him,  but  there  is  no  evidence  thot 
i?.  Ju.  Stjour  employed  him  in  the  name  of  his  father,  L»  Stjour,  and  much 
less  that  be  had  any  authority  bo  to  employ  him  ;  and,  in  the  absence  of  &H 
proof  tbat  J^.  Stjaur  had  notice  of  such  a  suit,  or  even  an  apprehension  that 
such  a  one,  or  any  other  in  respect  to  the  land,  would  ever  be  instituted,  it  can- 
pot  be  presumed  he  had  authority. 

Thus  far  we  have  spoken  of  the  supposed  notice  to  X..  Stjour^  without  in- 
quiring  what  notice  would  have  been  sufficient,  and  have  treated  the  matter  as 
if  any  information  that  such  a  suit  existed  would  liave  been  sufficient.  But  we 
understand  the  law  of  Mississippi  to  require  n^uch  more  to  bind  a  party  by  a 
judgment. 

It  is  true  there  is  enough  in  the  circumstances  of  the  gase  to  raise  a  plausi- 
ble conjecture  that  the  defendant  had  this  notice,  and  that  the  employment  of 
the  counsel  was  by  his  authority,  but  conjecture  is  fur  fron^  being  sufficient  in 
such  a  matter.  The  notice,  it  must  be  observed,  if  given,  is  in  the  nature  of  a 
judicial  process,  and  has  the  effect,  if  established,  to  constitute  the  judgment 
res  judicata,  and  would  preclude  the  defendant  in  thisacliou  from  controvert- 
ing that  the  plaintiff  in  that  had  good  title,  and  surely  no  such  effect  could  be 
given  to  a  judgment  against  one  who  is  no  party  to  the  record  by  any  such 
conjecture.  It  is  not  necessary  to  show  that  in  common  law  proceedings  the 
service  on  the  person  in  such  cases  is  required,  or  that  it  must  be  by  some  means 
shown  that  the  notice  came  to  the  party.  Those  courts  never  acton  such  con- 
jectures as  would  be  necessary  to  be  resorted  to  in  this  case  for  the  purpose  of 
binding  a  party  by  a  judgment:  and  the  notice  to  have  effect  in  this  suit  must 
be  such  as  the  laws  of  Mississippi  for  such  purposes  required,  and  not  such  as 
we  might  require  had  the  land  and  suit  been  in  this  State. 

There  is  no  competent  evidence  that  the  defendant  in  this  sait  had  any  notice 
whatever  of  the  action  of  ejectment — no  proof  that  it  was  defended  by  bis  au- 
thority ;  and  there  being  no  evidence  that  the  judgment  was  recovered  by  a 
superior  title,  or  that  the  plaintiff  in  that  action  had  any  title  to  the  property, 
the  plaintiff  cannot  recover  in  this  action. 

It  is  to  be  observed  that,  we  have  considered  the  rights  of  the  parties  in  this 
suit  as  existing  under  a  jurisprudence  foreign  to  our  own. 

The  provision  of  t!  e  Code,  arts.  2493,  2494,  which  binds  the  rendor  by  a 
judgment  of  eviction  against  the  purchaser  even  in  the  absence  of  a  notification 
of  the  suit,  unless  the  vendor  shows  that  he  possessed  proofs  which  would  have 
onnintained  his  title«  and  which,  for  wnntof  notificntion  of  the  suit  to  him,  have 
not  been  made  available,  has  no  application  to  this  case.  The  judgment  re- 
ferred to  is  a  judgment  in  a  petitory  action,  which  is  conclusive  as  to  the  rights 
of  the  parties.     An  action  of  ejectment  is  for  the  recovery  of  land,  but  a  judg- 
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ment  ia  it  is  not  conclusive  as  to  the  right.     The  action  moy  be  renev^ed  by        Kmivg 
either  party,  or  the  right  may  be  again  tested  in  an  action  of  another  form.     At       Sgjoua. 
all  evente,  any  inquiry  as  to  the  application  of  onr  luws  to  this  case  would  be 
entirely  snperfluons. 

It  only  remains  for  us  to  stafe  that  the  cause  of  the  delay  in  the  preparation 
of  this  opinion  and  also  of  its  unusual  length,  is  to  be  found  in  the  fact  that  the 
case  has  been  submitted  to  us  ex  parte^  without  any  argument  or  note  on  be- 
half of  the  defendants,  notwithstanding  the  elaborate  briefs  presented  by  the 
counsel  for  the  plaintiff,  in  addition  to  the  full  argument  at  bur.  We  have  been 
compefled  to  examine  all  the  points  which  the  case  presents,  instead  of  confining 
oarselves  to  those  to  which  an  argument  on  the  part  of  the  defendant  might 
have  limited  U8» 

l*he  judgment  of  the  Distiict  Court  is,  therefore,  annulled,  and  judgment 
rendered  against  the  plaintiff  as  in  case  of  non-suit,  with  costs  in  the  District 
Court ;  the  defeadant  paying  the  costs  of  this  appeal. 


fox  V.  Fox  et  at 

A  ^tidgment  against  (he  original  debtor  is  primd  fade  evidence  of  the  debt,-  agaioBt  the 
holder  of  property  sued  in  a  revocatory  action  to  set  aside  a  sale  of  tbe  property  on  the 
ground  of  aimalatation.  Tbe  bolder  may  controvert  ic  by  all  legal  means,  bat  tbe  bartbea 
of  proof  ia  onbim.    C.  C.  1967, 1971. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Pres^ 
Urn,  for  the  plaintiff.     Roselius,  for  the  appellants.     The  judgment  of  the 
court  was  pronoanced  by 

RosT,  J.  This  is  a  revocatory  action,  in  which  the  plaintiff  seeks  to  set; 
aside  a  sale  of  property  on  the  ground  of  simulation.  The  case  was  tried  be-- 
ibre  a  jury  who  returned  a  verdict  in  favor  of  the  plaintiff,  and  the  defendants 
have  appealed  from  the  judgment  rendered  thereon. 

The  only  serious  question  pi'esented  for  our  consideration  by  the  appellants 
is,  whether  the  claim  of  the  plaintiff  against  the  original  debtor  has  been  suf' 
ficieotly  proved.  Their  counsel  ccyitends  that  the  judgment  against  Fox,  on 
which  the  plaintiff  relies,  is  not  evidence  against  the  real  defendant  in  the  ac- 
tion, because  he  was  not  a  party  to  it. 

The  law-giver  would  have  been  guilty  of  a  strange  inconsistency,  if,  nftet 
providing  that  a  creditor  might  prosecute  a  revocatory  action,  without  making 
his  debtor  a  party  to  the  proceeding,  provided  the  claim  was  liquidated  by  a 
judgment,  he  had  further  ordained  that  this  judgment  should  have  no  effect 
whatever  in  the  prosecution  of  the  action.  We  cannot  adopt  that  interpreta- 
tion. The  judgment  ia  primd  facie  evidence  of  the  debt  against  the  holders 
of  the  property  claimed.  They  may  controvert  it  by  all  legal  means,  but  the 
borthen  of  the  proof  is  on  them.     C.  C.  1967,  3971. 

No  evidence  has  been  adduced  by  the  defendants  in  this  case  to  disprove  the 
plaintiffs  claim  ;  and,  as  we  are  satisfied  that  the  jury  has  done  justice  between 
the  parties,  the  judgment  most  be  affirmed.  Judgment  affirmed. 
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AnI)ERs6n  v.  Dacosta. 

The  claase  of  art  3508  C.  C.  which  proTides  that  "ir  the  rice  hai  made  it«  aipp^artstoe  wittr- 
in  three  dayi  immediatelyfoUowing  the  sale,  it  n  preaomed  to  have  existed  befcre  the 
sale,"*  does  not  apply  to  vices  of  chsracter. 

APPEAL  from  the  Foarth  Ditftrict  Coirrt  of  Netr  Orleans,  Strawbridge,  J. 
Pitot,  for  tbd  plaiotiflT^     TVaitf,  for  the  appellant.     The  judgment  of  the 
coort  was  pronoonced  by 

Kii^o,  J.  The  phiintiflT  has  instituted  this  action  to  rescind  the  sale  of  a 
female  slave,  on  the  ground  that  she  was  in  the  habit  of  running  away  previous- 
ly to  the  sale.  The  defendant  pleaded  a  genera)  denial,  and  called  his  vendor, 
Faiifrei  in  warranty.  A  judgment  was  rendered  in  favor  of  the  plaintiff  against 
ihe  defendant^  and  in  favor  of  the  latter  against  his  vendor  Faivre,  Faivre  ha9 
appealed. 

The  district  jodge  assigned  the  foIYowing  reasons  for  his  judgment:  **  It  is 
proved  that  the  slave  Matilda^  whilst  in  the  possession  of  the  warrantor  Faivre, 
absented  herself  from  Smith,  with  whom  she  was  hired,  from  the  2d  to  the 
5th  of  July,  and  was  brought  back  by  her  master,  who  declared  she  had  run- 
away before.  It  is  farther  in  proof  that  she  was  taken  ap  and  lodged  in  prison 
on  the  28(h  of  Septenorber,  being  within  three  days  after  her  sale  to  the  plain- 
tiff.   This,  under  arts.  2505  and  2508  C.  C,  establishes  the  law." 

The  facts  staited  by  the  judge  are  folly  established  by  the  testimony  of  three 
witnesses^  whom  he  believed,  and  no  fact  proved  by  the  appellant  stands  in 
necessary  conflict  with  the  truth  of  their  statements.  But  it  is  contended 
that  art.  2508  of  the  Code  has  no  application  to  vices  of  character,  and  that 
the  judge  erred  in  considering  the  fact  that  the  slave  absented  herself  within 
three  days  after  the  sale  as  affording  a  presumption  of  the  previoas  existaoce 
of  the  habit  of  rnnniog  away.  This  position  is  supported  by  the  authorities  ta 
which  we  have  been  referred.    6  La.  40.    5  Mart.  372. 

The  conduct  of  the  slave,  subsequently  to  the  sale,  may  be  considered  in 
connection  with  other  testimony  in  deternrining  the  previous  habit;  but,  when 
the  alleged  vice  is  one  of  character,  does  not  create  the  legal  presumption 
spoken  of  in  the  article  referred  to.  In  the  present  instance,  however,  the 
testimony  showing  the  existence  of  the  habit  anterior  to  the  sale  is  sufficient 
to  support  the  decision  of  the  district  judge,  without  the  aid  of  that  presump- 
tioB.  JudgmeM  a  firmed. 


Solomon  v.  Cavelier. 

Where  one  who  daimi  to  be  the  owner  of  a  slave  foand  in  the  paaaession  of  a  third  peraoB< 
causes  him  to  be  placed  in  jail,  and  commeDCes  a  petitory  action  to  reoover  kiao,  an  actioa 
ibr  damages  iot  the  illegal  imprisooment  will  be  prescribed  by  one  year  from  the  termi-  ■ 
nation  of  the  imprisonment.  The  prescription  is  not  sospended  by  the  pending  of  the  pet' 
itory  action.  The  rale  Contra  noa  valerUem  tec ,  is  inapplicable  to  such  a  case,  as  the 
damages  might  have  been  claimed  in  reconTcntion,  being  cooaected  with  and  incidental  %t> 
the  action  for  the  recovery  of  the  slave.    C.  P.  375. 
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APPEAL  from,  the  Third  District  Court  of  New  OrleaDS,  Kennedy^  J.       Solomou 
W.  H.  Hurtle  for  the  plaintiff.     Blache,  for  the  appellant.     The  judg-      Cav^bliuu 
ment  of  the  court  was  pronounced  bj 

Kuf  e,  J.  Ttie  plaintiff,  as  the  assignee  of  Moss,  instituted  this  action  to  re- 
coTer  the  value  of  the  services  of  a  slave,  who,  it  is  alleged,  was  wrongfully 
eoofined  by  the  order  of  the  defendant  in  one  of  the  public  prisons  of  this  city. 
The  defendant  denied  his  liability  and  pleaded  the  prescription  of  one  year.  A 
judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

It  appears  that  Canelier  ond  Davenport  claimed  to  be  the  owners  of  the 
slave  in  question,  and  finding  him  in  the  possession  of  Moss*  agent,  directed 
him  to  be  lodged  io  prison,  where  he  was  accordingly  placed,  in  January,  1845» 
and  remained  for  nearly  a  year.  They  also  instituted  a  petitory  action  against 
Mos4  for  the  recovery  of  the  slave,  in  which  they  prevailed  in  the  lower  court, 
but,  upon  an  appeal,  the  judgment  of  the  inferior  tribunal  was  reversed,  in 
May,  1847,  and  Moss  decreed  to  be  the  owner.  See  2  An.  684.  The  present 
suit  for  damages,  was  not  instituted  until  the  25th  November,  1847,  nearly  two 
years  after  the  conomisston  of  the  wrongful  act  complained  of.  The  action  was 
consequently  prescribed,  unless  prescription  was  interrupted  or  suspended. 
C.  Carts.  3501,3502. 

The  district  judge  was  of  opinion  that  the  prescription  was  suspended  by 
the  pendency  of  the  petitory  action  between  the  same  parties,  on  the  principle. 
Contra  non  vaUntem  agere  non  currit  ptftscriptio.  He  considered  that  Moss  was 
not  bound  in  the  first  suit  to  plead  in  reconvention  the  damages  claimed  in  the 
present  action,  and  that  he  could  not  have  instituted  a  separate  suit  to  recover 
them.  The  district  judge,  in  our  opinion,  erred.  That  Moss  could  have  insti- 
tuted his  demand  in  reconvention  for  the  damages  now  claimed,  we  think  ad- 
mits of  no  doubt.  The  demand  was  connected  with  and  incidental  to  the  main 
action.  C.  P.  art.  375.  That  the  extent  of  his  damages  was  not  then  known, 
formed  no  valid  objection  to  instituting^ his  reconveutional  demand.  His  claim 
could  have  been  setforthfor  the  monthly  value  ot  the  slave's  services,  precise- 
ly as  It  has  been  averred  in  the  present  action.  Whether  he  could  have  insti- 
tuted a  separate  suit  for  damages,  while  the  first  was  pending,  it  is  immaterial 
to  inquire.  He  had  an  adequate  remedy,  of  which  he  fniled  to  avail  himself, 
and  cannot  now  assert  that  he  was  unable  to  act,  and  claim  the  benefit  of  the 
rule  Contra  non  valentem  agere. 

The  jndgment  of  the  District  Court  is,  therefore,  reversed,  and  a  judgment 
rendered  in  favor  of  the  defendant,  with  the  costs  of  both  courts. 


Armant  v.  Her  Husband.  m  m 

Blowa  inflicted  on  a  wife  by  her  basband,  will  entitle  ber  to  a  separation  firom  bed  nod  boari. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  StrawbridgCf  J. 
Judgment  of  separation  was  rendered  by  the  lower  court  in  this  case,  on 
proof  of  blows  inflicted  on  the  wife,  by  the  husband.     SouU^  for  the  plaintiff. 
Roselius  and  OrymeSt  for  the  appellant.     The  judgment  of  the  court  was  pro- 
nounced by      • 
Kj5e,  J.     This  is  an  action  for  a  separation  from  bed  and  board,  in  which 

18 
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Ark  ART       the  plaiotiff  prevailed  in  the  lower  court.    We  have  given  to  the  ease  the 
RuBBAKD      BerioQB  considenifioD,  and  are  of  opinion  that  the  jodjcment  appealed*  fnmi 
should  be  affirmed  fur  the  rensons  assigned  by  the  district  judge,  whirh,  to  oar 
minds,  nre  conetusive,  and  which  we  adopt.  See  also  2  Tunltirr,  no.7t4.  Potb* 
ier,  Cont.  de  Mariage,  nos.  50d,  f  09.  JudgmtiU  afirmed. 
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Commissioners  of  tbe  ExcHANas   and  Baxking    Compant 
OF  New  Orleans  v.  Yorkb  et  aL 

A  decisioii  of  a  court  of  the  first  instaoce  oo  an  iocidcntal  qaeithoD,  not  presented  by  tlis 
pleadings,  will  not  be  examined  on  appea1,anle8S  the  evidence  on  which  the  coart  acted  if 
stated  in  a  bill  of  ezceptioni.  or  referred  to  as  making  a  part  of  it 

7he  effect  of  the  answers  of  a  garnishee  is  to  throw  the  borthen  of  dispronag  them  on  tbs 
other  party. 

When  an  agent  makes  a  purchase  IbrbimseK  which  he  was  bonnd  to  make  ibr  his  principtl, 
the  latter  may,  if  he  choose,  take  the  purchase,  and  rt»e  agent  will  be  bound  to  acooaot  to 
Bim  fur  it;  but  this  principle  cannot  prevent  an  agent  from  purchasing  a  judgment  against 
his  principal,  though  to  the  detriment  of  the  creditors  of  the  latter. 

APPEAL  fponv  the  Fifth   District   Cewt  of  New  Orleans,  Buchanan,  J. 
Carter  and   BraHfurd,  for  tlie  nppeilnnt.     L.  Peiree  and  jl/icoti,  coatrft. 
The  judgment  of  the  court  whs  pronounced  by 

EusTis,  C.  J.  Those  cases  have  ah'eady  been  before  ns  on  a ppents  taken 
by  Henry  Florance  ;  Iliey  were  remanded  fur  furtl>er  procftedings,  in  Decem- 
ber, 1847,  and  January,  1846,  and  wiilbe  fouod  re|)orred  in  2d  and  3d  Ana4)Hl* 
pp.  995,  lo5.  In  the  District  Court  the  ci»ses  were  consolidHted  .nnd  tried  to- 
gether.  Judgment  was  rendered  iijcuinst  Florance.  by  wliich  his  traverse  to  the 
answer  of  Himna,  gnrnishee,  ns  well  ns  Iiis  third  opposition,  in  which  he  ciHiined 
priority  of  |  nyment  out  of  a  eertnin  fund  in  tlie  liands  of  the  sheriff  of  the 
pnrish  of  Oi  leans,  were  both  dismissed  at  his  costs.  Florance  has  again  np* 
pealed.  Several  bills  of  exception  have  been  taken  te  the  decisions  of  the 
district  judge  on  points  raised  on  the  trial  ol  the  cau.se. 

The  first  is  to  the  order  of  the  District  Court  consolidating  these  eanses. 
When  they  were  before  us  on  the  fi rat  appeal  they  were  in  such  a  condition 
that  th»  ordinary  rules  of  proceeding  couIJ  not  be  appPied  to  them,  and  their 
consolidation  was  one  step  towards  restoring  them  to  tlwt  order  which  is  neces- 
sary to  their  proper  termin^ition.  The  bill  of  exceptions  to  this  proceeding  is 
witliout  any  ground  whatever. 

A  second  bill  of  exceptions  was  taken  to  the  decision  of  the  district  judge  re- 
fusing the  appellant  a  continuance.  It  appears  that,  on  the  13th  Noveinlier, 
1848,  the  day  before  the  cause  was  fixed  for  trial,  oo  the  motion  of  the  counsel 
of  Florance,  it  was  ordered  that  Hanna  produce  in  court,on  the  trial,  the  letters 
received  by  him  from  the  defendant  Yorke,  and  his  correspondence  with  Yorkc 
referred  to  in  his  answers  to  the  interrogatories  propounded  to  him  as  garni- 
shee. The  return  of  the  sheriff  showed  that  IJanna  was  absent  fnim  the  city, 
and  iliere  was  consequently  no  service  of  tlie  rule ;  and  Florance  thereupon 
applied  for  a  continuance. 

The  district  jndge  refused  the  continuance  because  the  only  correspondence 
which  had  taken  place  between  Yorke  and  Hanna,  according  to  the  answers  of 
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Um  bCler  to  intetToeRtoriM,  was  n  letter  from  the  Intter  to  the  former  inform-  Sxchaicoe  and 
..        #i   .  r  /.  .     .    ,  ,.....,  •     Banking  Com- 

lOK  htm  of  the  purchase  or  certnm  juuginents,  which  it  did  out  nppenr  was  in         p^  ^y 

Henna's  poseessioD.     The  judge  did  not  thkik  that  the  party  in  his  call  for  pa-        Yovlke. 

pers,  had  complied  with  article  473  of  the  Code  of  Practice,  which  provides 

that  the  order  of  court  to  produce  papers  or  documents  on  the  trial  of  a  cause 

roast  describe  such  papers  or  documents.     In  this  opinion  of  the  district  judge 

we  concur. 

It  has  been  contended  in  argument  that  the  district  jud^e  ought  to  have 
granted  the  appellant  a  continuance  on  account  of  the  absence  of  a  witness,  on 
the  afiidavit  of  the  party  as  to  his  materiality,  &c.  It  is  conceded  that  the  con- 
tinaance  wae  applied  aad  refused,  bat  no  bill  of  exceptions  was  taken  to  the 
decision  of  the  court.  We  ooncar  with  the  counsel  for  the  appellee,  as  to  the 
rule  of  practice  which  pre^rails  io  ifais  court.  We  can  only  review  the  opinion 
of  the  judge  when  we  have  his  decision  before  us  with  the  grounds  on  which 
it  is  based,  except  where  the  question  decided  is  presented  by  the  pleadings* 
We  have  never  exaintned  the  decision  of  a  court  of  the  first  instai)ce  on  any 
incidental  question  raised*  without  having  the  evidence  on  which  the  court  acted 
stated  in  a  bill  of  exceptions  or  referred  to  as  making  part  of  it.  Such  we 
take  to  be  the  only  safe  rule  in  reviewing  such  decisions  in  an  appellate  court. 
A  bill  of  exceptions  was  also  taken  to  the  admission  in  evidence  of  the 
answers  of  the  garnishee  Hanna,  which  had  been  traversed,  and  on  which 
tseoe  was  thereby  made.  As  the  whole  case  is  before  us,  we  shall  Only  consi« 
der  the  effect  of  those  answers  in  the  garnishment,  that  is  as  to  the  matters  set 
up  in  the  answers  of  the  garnishee.  The  effect  of  these  answers  was  to  throw 
the  burthen  of  disproving  them  on  the  appellant,  which  he  hus,  in  our  opinion, 
failed  in  doing.  It,  therefore,  remains  to  be  considered,  what  the  appelIao£*s 
right  is,  on  the  evidence  as  presented  on  his  third  opposition  to  the  distribution 
of  the  funds  in  the  hands  of  the  sheriff  of  the  parish  of  Orleans. 

Hanna^  it  appears,  bad  purchased  a  judgment  against  Yorke.  Florance  also 
bought  one,  which  was  recorded  subsequently  to  that  purchased  by  Hanna.  Oa 
execution  on  Hannahs  judgment  a  certain  sum  was  made,  which  is  now  in  the 
hands  of  the  sheriff.  Floranct  filed  his  chiril  opposition  claiming  precedence 
oa  this  snm  by  virtue  of  his  judgment  and  execution  which  had  been  issued* 
on  the  ground  that  Hanna  had  bought  the  judgment  for  the  benefit  of  Yorke* 
the  debtor,  and  that  it  is  consequently  satisfied  in  law,  and  that  the  proceeds  of 
the  pro|>erty  sold  fell  to  him  as  holding  the  next  judgment  and  execution.  Han, 
na  filed  a  general  denial  to  this  opposition,  and  on  this  issue  evidence  on  both 
sides  was  adduced. 

We  think  it  proved  by  the  testimony  of  one  of  Ftoranee's  own  witnesses 
that  the  judgments  purchased  by  Hanna  at  the  sale  of  the  effects  of  the  Ex- 
change and  Banking  Company,  were  bought  by  him  with  means  obtained  on  liis 
own  credit  exclusively,  and  that  by  the  purchase  the  judgments  became  his  and 
not  Yorke^St  and  were  consequently  not  extinguished  thereliy. 

Yarke  was  an  absconding  debtor,  and  had  left  with  Hanna.  who  was  bif 
brother-in-law,  a  general  power  of  attorney.  He  had  attempted  to  compro- 
mise with  Yorke's  creditors,  and  had  remitted  money  received  on  his  account 
to  him  for  his  support.  It  is  contended  by  the  counsel  for  the  appellant  that, 
holding  this  power  of  attorney,  he.  the  agent,  could  not  buy  a  judgment  agninst 
bis  principal  to  the  detriment  of  Yorkers  creditors.  We  i\o  not  understand  the 
doetrioo  on  which  this  argument  is  produced  to  be  extended  beyond  the  well 
tecogaiaed  principle  that«  whea  mo  agent  makes  a  purebase  ibr  bimaelf,  which 
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ExcHAi'aB  AifT>  he  was  boaod  to  make  for  his  principal,  it  rests  with  the  principal,  if  he  chooses, 
t>^KT  ^  ^^^^  ^^^  purchase,  and  the  agent  is  bound  to  account  to  him  for  it.     It  was 

^'  optional  with  Yorke  to  take  this  purchase  made  by  Hanna^  if  the  agency  con- 

tinued at  the  time  of  making  it ;  but  he  was  undoubtedly  bound  to  re-emburse 
Hanna  the  price  which  he  paid  for  it.  But  the  object  of  Florance  is  to  make 
the  money  made  under  execution  directly  available  to  his  execution  as  the  pro* 
perty  of  Yorke^  the  defendant,  subject  to  seizure.  Whatever  suspicions  there 
are  about  these  transactions,  and  there  is  certainly  much  ground  for  them,  the 
evidence  does  not  authorize  us  in  subjecting  this  fund  to  the  execution  of  the 
appellant.  There  is  nothing  shown  to  have  transpired  on  the  part  of  Yorke  in- 
dicating his  intention  or  wish  to  have  the  benefit  of  the  judgments,  nor  on  the 
part  of  Hanna  to  hold  them  for  his  benefit.  On  the  issue  made  between  these 
parties,  we  see  no  reason  for  reversing  the  judgment  of  the  District  Court. 

Judgment  affirmed. 


RiDDELL    V.    GORMLEY. 

Tboagh  adefendsnt  have  omitted  to  plead  io  coropeDsation  in  an  action  agaioitbim  a  debt 
dae  to  him  by  plaiDtiff,  he  may,  on  the  groand  that  compensation  takes  place  by  mere  ope* 
ration  of  law, oppose  the  compensation  to  any  attempt  to  execute  the  judgment;  and  this 
thoagh,  at  the  time  of  institating  the  salt  against  him.  or  of  execating  it,  the  claim  offered 
in  compensation  would  otherwise  be  prescribed,  provided  that  the  prescription  had  not 
been  completed  at  the  time  when  the  debt  dae  by  him  was  payable. 

APPEAL  from  the  Second  district  Court  of  New  Orleans,  McHenry^  J. 
presiding.  Barllettet  for  the  appellant.  Preston^  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

KosT,  J.  The  plaintiff  is  the  legal  representative  of  Schrager's  estate, 
against  which  the  defendant  obtained  a  judgment  on  the  27th  of  October,  1636, 
on  some  property  notes,  endorsed  by  the  said  Sckrager^  and  bearing  date  20tb 
February,  1832.  Schrager  died  in  December,  1832,  and  at  the  sale  of  his  suc- 
cession, William  Gormley^  whom  the  defendant  now  represents,  became  the 
purchaser  of  horses  and  other  moveable  effects,  to  .the  amount  of  $273  25, 
which  he  refused  to  pay  at  the  time,  snying  that  he  held  the  above  mentioned 
notes,  on  which  Schrager  was  responsible.  The  defendant  having  obtained  an 
execution  on  her  judgment,  in  October,  1847,  the  plaintiff  paid  the  amount  of 
it,  except  the  aforesaid  sum  of  $273  25,  to  the  amount  of  which  he  enjoined 
the  proceedings.  The  district  judge  was  of  opinion  that  the  claim  of  the 
plaintiff  in  injunction  was  barred  by  the  prescription  of  ten  years,  and  plain- 
tiff appealed. 

There  having  been  mutual  indebtedness  between  Sckrager*s  estate  and 
Gormley,  and  their  respective  claims  being  equally  liquidated,  the  debts,  up  to 
the  amount  due  by  Gormley,  were  extinguished  by  compensation  before  either 
was  prescribed,  and  that  compensation  miiy  now  be  pleaded  by  the  plaintiff.  7 
Toollier,  no.  388,  389. 

The  defendant  Ims  also  pleaded  pnyment,  but  has  failed  to  establish  it  in  a 
eatialactory  manner.     It  was  oot  enou^  for  her  to  render  the  fact  of  payment 
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probable ;  bat  we  are  of  opioion  she  lias  failed  even  in  thie.     The  plainti/f  is      Biodbll 
entitled  to  -a  jadgment.  GoajilaT. 

It  is,  therefore,  ordered  that  the  jadgment  in  this  case  be  reversed,  and  that 
the  injunction  be  perpetoated,  with  costs  in  both  courts. 


Breaux  et  al.  t*.  Johns  et  al. 

On  the  discovery  of  the  Ameiioan  oootinent  the  principle  wts  asaerted  or  acknowledged  by 
all  European  nations  that  discovery,  followed  by  actaal  possession,  gave  title  to  the  soil  to 
the  government  by  whose  sobjecu,  or  by  whose  authority,  it  was  made,  not  only  against 
other  European  governments,  but  against  the  natives  tliemselves.  While  the  different 
nations  of  Europe  respected  the  rights  of  the  natives  as  occupants,  they  all  asserted  the 
ultimate  dominion  and  title  to  the  soil  to  be  in  themselvea 

Indian  tribes  in  Loaisiaaa,  to  whom  lands  were  allotted  by  the  laws  of  Spain,  were  never 
invested,  by  those  laws,  with  the  absolute  ownership.  The  Indians  were  not  permitted  to 
dispose  of  those  lands  without  being  expressly  authorized  by  the  government.  If  all  died' 
or  removed  permanently,  the  lands  reverted  to  the  crown,  not  by  forfeiture,  but  by  the  im* 
plied  right  of  reversion ;  or,  if  the  population  of  the  Indian  villages  was  greatly  reduced 
in  number,  the  remnants  of  several  villages  were  united  into  one,  and,  in  such  case,  they 
continned  to  bold  «o  moch  of  the  land  originally  set  apart  Ibr  tbem  as  they  stood  ia 
need  oC 

The  oltimate  right  to  the  soil  occupied  by  Indian  tribes  in  Louisiana  is  in  the  United  States* 
who  can  grant  the  soil  while  yet  in  the  possession  of  the  natives.  Such  grants  convey 
title  to  the  grantoes.  subject  to  the  Indian  right  of  occupancy. 

APPEAL  from  the  District  Court  of  Iberville,  Fenn,  J.    Lahauve^  for  the 
appellants.     (K.  JS.  Edwards^  for  the  defendants  and  warrantors.     The 
judgment  of  the  court  was  pronounced  by 

RosT,  jr.  This  is  a  suit  for  slander  of  title,  in  which  the  defendants  have 
justified  the  slanders  alleged,  and  plead  title  in  themselves.  The  plaintiffs  claim 
under  a  patent  issued  on  a  certificate  of  purchase  from  the  United  States,  as 
authorised  by  the  preemption  law  of  1634.  The  defendants  allege  that  they 
possess  under  the  primitive  owners  of  the  soil,  the  Chetinruicha  tribe  of  In- 
dians, by  virtue  of  a  lease  and  transfer,  made  in  1B07  to  their  ancestor,  Na^ 
ihaniel  Cropper^  by  the  said  Indians,  for  and  during  the  term  of  ninety*nine 
years.  They  have  called  in  warranty  the  Chetimachas,  who  have  been  made 
to  appear  in  their  national  capacity,  and  to  answer  as  follows:  That  the  title  to 
the  land  in  controversy  is  in  themselves,  having  been  the  owners  and  posses- 
sors thereof  as  far  back  as  tradition,  authentic  history,  or  the  memory  of  man 
runneth,  and  holding  it  by  descent  through  many  generations  of  their  ances- 
tors ;  that  their  nation  were  owners  and  possessors  of  said  land,  when  the 
french  nation  first  discovered  it,  and  proclaimed  its  sovereignty  over  the  terri- 
tory of  Louisiana ;  that  the  french  and  Spanish  governments  recognized  their 
title  to  the  land,  and  by  the  treaties  of  Paris  and  San  Ildefonso  bound  the 
United  States  government  to  do  the  same;  that  the  United  States  government, 
la  a  compact  with  the  territory  of  Louisiana,  at  the  time  of  her  admission  into 
the  Union*  acknowledged  the  title  of  the  warrantors  to  the  land  in  controversy, 
and  therefore  the  general  government  could  not  survey  or  alienate  said  land* 
without  their  consent.  This  defence  was  sustained  in  the  court  below,  and 
pla'mttfis  appealed. 
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BfLEAVX 

9. 

Johns. 


**  In  1699,  Ibenrille  landed  at  Biloxi,  crossed  over  to  and  passed  op  fhe  Mi»> 
sissippK  which  he  explored,  discoverinj^  the  forks  of  the  ChetimachHS  (now 
bayou  Lafoarche)  and  hayou  Plaquemine.  The  country  was  then  in  posses- 
sion of  the  Cbetitnacba  tribe  of  Indians,  from  the  bayou  Plaqninioe  to  the 
bayou  Lafoarche,  as  far  as  it  can  be  ascertained.*'  Martinis  Histoid  of  La. 
vol.  1,  pp.  142-144.  This  historical  fact  is  corroborated  by  the  testimony  of 
many  old  inhabitants  of  the  country.  ]t  is  proved  that  this  tribe  had  two  places 
of  residence,  one  on  bayou  Jacob,  near  the  Mississippi  river,  and  the  other  on 
the  bayou  Plaquemine,  adjoining  the  land  in  controversy,  and  that  they  occa- 
sionally  removed  from  one  place  to  the  other.  It  is  also  shown  that  they  had 
another  village  on  bayou  T^che ;  that  their  claims  to  the  lands  on  bayou  Jacob 
and  bayou  TSche  have  been  confirmed  by  the  United  States,  and  that  the  ap- 
plication made  to  the  board  of  commissioners,  in  1807,  for  the  confirmation  of 
one  thousand  two  hundred  and  three  superficial  arpents  opt)08ite  the  mouth  of 
bayou  Grosse  1'6te,  and  including  the  land  in  controversy,  was  rejected. 

The  plaintififs  rely  upon  the  case  of  Martin  v.  Johnson  et  aL,  5  Martin's  Rep. 
655;  and  also  upon  the  case  of  Rtboul  v.  Nero^  5  Ibid.,  490,  which  turned  upon 
the  title  of  this  same  tribe  of  Indians  to  the  village  on  bayou  Jacob.  It  was 
held  by  our  predecessors,  in  those  cases,  that  the  lands  assigned  t)  Indian 
tribes  by  the  Spanish  government  were  granted  in  full  ownerahip,  and  that  ihe 
government  surveyors  were  bound  to  notice  their  location,  and  could  not  survey 
them  as  vacant.  We  are  not  prepared  to  give  an  unqualified  assent  to  those 
propositions. 

Upon  the  discovery  of  the  American  continent,  the  principle  was  asserted  or 
acknowledged  by  all  European  nations,  that  disoovery  followed  by  actual  |ios- 
aession  gave  title  to  the  government  by  whose  subjects  or  by  whose  authority 
it  was  made,  not  only  against  other  European  governments,  but  against  the 
natives  themselves.  While  the  dififerent  nations  of  Europe  respected  the  rights 
of  the  natives  as  occupants,  they  all  asserted  the  ultimate  dominion  and  title  to 
be  in  themselves.  Johnson  v.  Mcintosh^  8  Wheatoo,  543.  WorctsUr  v.  State 
of  Georgia,  6  Peters,  615.     Fletchtr  v.  Peck,  6  Cranch,  87. 

Spain,  besides  claiming  as  other  nations  by  right  of  discavery,  rested  her  titl') 
to  the  soil  upon  the  higher  sauction  of  apostolic  dispensation.  In  the  exercise 
of  a  power  then  held  to  be  divine,  the  Pope,  Alexander  VI,  granted  to  Ferdi- 
nand and  Isabella,  all  the  lands  discovered,  or  to  be  discovered,  by  their  subjects 
on  this  continent,  and  the  islands  adjoining  it.  This  grant  is  found  in  extenso 
in  Solorzano,  Politica  Indiana,  b.  l,cb.  10,  nos.  23,  24.  There  can  be  no  doubt 
from  the  words  used,  nor  has  it  ever  been  doubted  by  the  courts  or  government 
of  Spain,  that  it  was  absolute,  and  vested  in  the  sovereign,  all  the  lands  discov- 
ered or  to  be  discovered,  whether  or  not  they  were  appropriated  or  occupied 
by  the  natives  at  the  time  of  discovery.  •*  The  king,"  say  Solorzano,  **  was 
unieo  y  absoluto  dueflo,  dt  tierras,  monies  y  pastos.^* 

We  must,  therefore,  ascertain  whether  the  laws  of  Spain,  after  the  discove* 
ry  of  America,  restorad  the  natives  to  the  absolute  ownership  of  tbe  Ian  da 
allotted  to  them,  there  being  no  doubt  that  those  laws  were  enforced  in  Lodi- 
•iana.  ^ 

Isabella  states  in  her  will  that,  when  she  and  her  husband  Ferdinand  applied 
to  the  Pope  for  the  grant  already  mentioned,  their  main  object  was  to  civilise 
the  natives,  and  to  convert  them  to  Christianity.  In  furtherance  of  those  ob- 
jects, it  was  ordained  by  tbe  law  1st.  tit.  3d,  book  6tb  of  the  Recopilacion  do 
leyes  de  lj»dias,  that  the  Indians  should  be  oompeUod  to  dwell  io  villages. 
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%1iere  they  may  more  cooTenieDtly  be  instructed  id  the  catholic  faith,  and  the  Bkbaux 
arts  of  civilized  life.  This  law  was  carried  into  eflfect,  and  the  nature  of  the  Joaiis. 
title  of  the  Indians  to  the  lands  nllotted  to  them  may  be  deduced  from  the 
other  laws  in  the  same  book  and  title,  and  their  commentary  in  the  Politica 
Indiana.  Thpy  could  not  dispose  of  those  lands  witliouf  an  express  autliorisa- 
tioo  from  government.  If  they  all  died,  or  removed  permanently  from  the 
village,  it  reverted  to  the  crown,  not  by  forfeiture,  but  by  the  implied  right  of 
reversion.  The  villHges  and  reducciones  could  be  altered,  and  their  location 
changed,  with  the  authorisation  of  the  king,  of  the  vice-king,  or  of  the  audi« 
eocia.  Politica  Indiana,  book  2,  ch.  24,  nos.  42,  45.  When  the  population  o 
the  villages  had  greatly  diminished  in  uumbera,  the  remnants  of  several  villages 
were  concentrated  into  one,  and  in  that  case  they  continued  to  hold  only  so 
much  of  the  land  originally  set  apart  for  them  as  they  stood  in  need  of. 

In  the  case  of  Martin  v.  Johnson  ti  al,^  it  was  in  evidence  that  the  Pascagonia 
mod  Biloxi  tribes  of  Indians  had  thus  been  removed  to  bayou  Boeuf,  and  located 
on  the  reduccion  of  the  Choctaws,  with  the  consent  of  that  tribe. 

These  regulations  were  substantially  the  same  as  were  enforced  by  England 
in  North  America, and  have  been  enforced  by  the  United  States  since  the  revo- 
lution. In  Louisiana,  as  in  the  other  States,  the  nature  of  the  Indian  title  was 
■ot  snch  as  to  be  repugnant  to  the  right  of  ultimate  dominion  in  the  sovereign 
of  the  country.  In  the  cane  of  Martin  v.  Johnson  tt  aL,  the  court  was  of 
opinion  that  under  the  27th  law,  title  1,  book  6,  of  the  laws  of  the  Indies, 
Indians  could  hold  land  as  well  as  other  people.  That  law  only  says  that 
Indians  can  sell  their  lands  when  properly  authorized  to  do  so,  and  it  provides 
that  the  sale  most  in  all  cases,  under  pain  of  nullity,  be  made  at  public  auction, 
after  thirty  days  advertizement.  It  ap|>ears  to  us  that,  by  this  eale,  the  Indiana 
transferred  their  right  of  occupancy,  and  that  the  authorization  of  the  govern- 
nent  to  sell  was  in  the  nature  of  a  grant,  and  vested  the  title  in  the  pur« 
chaser. 

In  the  case  of  Mitchell  et  aL  v.  The  United  States,  11  Peters,  711,  the  Io« 
dian  titles,  under  which  the  plaintiffs  claimed,  rested  upon  solemn  treaties, 
entered  into  between  Spain  and  the  powerful  tribes  of  Indians  which  then 
occupied  the  province  of  Florida.  These  treaties  were  in  derogation  of  the 
laws  of  the  Indies,  and  probably  did  vest  the  absolute  tirle  in  the  Indian  tribes. 
But  no  such  treaties  were  ever  made  with  the  tribes  which  inhabited  Louisi* 
ana,  and  that  case  is  not  applicable  to  the  one  under  consideration. 

We  believe  the  ultimate  right  to  the  soil  occupied  by  the  Indians  to  be  in 
the  United  States,  and  that,  as  a  consequence  of  this  ultimate  dominion,  they 
have  the  power  to  grant  that  soil,  while  yet  in  possession  of  the  natives. 
These  grants  convey  a  title  to  the  grantees,  subject  only  to  the  Indian  right  of 
occupancy.    Fletcher  v.  Peck* 

Applying  these  principles  and  laws  to  the  present  case,  we  find  that  the 
Chetimacha  tribe  of  Indians  had  three  villages,  two  of  which  have  been  recog- 
nized by  the  United  States  as  properly  located,  and  the  cbiim  to  the  other 
rejected. 

The  evidence  in  the  record  going  to  show  that  the  rejected  claim  was  a 
reduccion  regularly  made  under  the  laws  of  the  Indiss  is  not  satisfactory,  nor 
does  it  seem  to  be  in  accordance  with  those  laws  that  two  such  grants  should 
have  been  made  to  the  same  tribe,  within  seven  or  eight  miles  of  each  other. 
But  •apix>aing  the  chiim  to  be  valid,  the  United  States  ootid  grant  the  land  it 
covers,  subject  to  the  right  of  occupancy  of  the  Indians,  and  as  they  have 
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Brkavx  censed  to  occupy  the  portion  in  controtersy,  since  1807,  the  jilaintiffs  wrv  eDCS^ 
JoBfcs*        ^^^  ^  ^^®  possessioo  of  it,  under  therr  patent. 

The  defendants  themselves  appear  to  have  considered  the  Indian  title  in  that 
light,  as  they  have  claimed  the  right  of  preemption  by  virtue  of  setilemeotand 
cultivation,  and  have  purchased  through  error  a  lot  within  which  they  supposed 
the  land  in  controversy  to  be  situated. 

The  attempt  of  the  defendants  to  recover  from  the  Indians  as  warrantors,  is 
preposterous.  They,  as  well  as  those  under  whom  they  claim,  well  knew  that 
the  title  under  which  they  possess  was  an  absolute  nullity,  frera  which  no  legal 
effects  could  result. 

It  is,  ilierefore,  ordered  that  the  judgment  in  this  case  be  r)9versed,  and  that 
there  be  judgment  in  favor  of  the  plainfifis;  that  the  said  plaintiffs  be  forever 
quieted  in  their  possession  and  title  to  the  lot  described  in  their  petition,  against 
all  claims  or  pretentions  of  the  defendants.  It  is  further  ordered,  that  the 
claim  of  the  defendants  in  warranty  be  dismissed,  and  that  said  defendftots  pay 
the  costs  in  both  courts. 


Cox  V.  Mters. 

Slaves  are  not  subject  to  pnyvisional  ieizare  to  lecore  the  rent  of  the  premiies  on  wbicb  they 
are  foaod,  thoagh  the  tenant  have  no  other  property.  The  right  of  the  lessor  to  a  provis- 
ional seizare  can  be  exerciaed  only  on  moveable  effects  foand  on  the  premiies.  Cw  C . 
2675. 

Where  a  slave  iband  on  leased  premises  is  illegally  taken  by  the  landlord  under  a  writ  of 
provisional  seicare,  and  he  dies  of  a  disease  contracted  daring  his  fanprisonmcnt  nnder  tbo 
aeizare,  the  plaintiff  will  be  reaponsible  for  his  valae.    C.  P.  295.    C.  C.  S291,  9294. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J«  Thomas  and  Sny^ 
der,  for  the  appellant.  Amonelt,  for  the  defendant.  The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  This  sui(  was  instituted  to  recover  of  the  defendant  a  sum  of 
money,  due  in  part  for  rent  of  land.  The  plaintiff  claimed  the  lessor's  privi* 
lege,  and  obtained  a  provisional  seizure,  under  which  a  slave,  belonging  to  tho 
defendant  and  found  on  the  leased  premises,  was  seized,  and  confined  in  the 
common  jail,  where  he  contracted  a  disease  of  which  he  died.  The  defend* 
ant  answered  by  a  general  denial  and  a  plea  in  reconvention,  claiming  32D4'a9 
due  upon  an  account,  and  $1,000  the  alleged  value  of  the  slave,  the  latter  claim 
being  made  on  the  ground  that  the  seizure  was  illegal.  There  was  judgment 
in  favor  of  the  defendant  in  reconvention  for  $445,  with  ^fe  per  cent  interest 
and  the  plaintiff  appealed. 

The  court  below  appears  to  have  considered  the  plaintiff's  claim  as  proved, 
but  held  him  liable  for  the  value  of  the  slave.  We  concur  in  this  view  of  the 
law.  For  that  portion  only  of  the  plaintiff's  claim,  which  was  for  rent,  he  waa 
entitled  to  a  provisional  seizure.  But  it  is  clear  that  slaves  are  not  sobject  to 
provisional  seizure  to  secure  the  rent  of  the  premises  on  which  they  are  found, 
even  when  the  tenant  has  no  other  property.  This  right  of  the  lessor  caa 
only  be  exercised  on  the  moveable  effects  found  on  the  leased  premises.  C.  C. 
2676. 

If  slaves  could  be  provissiooally  seized  for  the  arrears  of  rent  of  the  land  on 
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which  they  are  found,  it  would  follow  that  they  might  be  sold  under  the  lessor's  Cox 

priTilege,  and  thus  pass  into  the  hands  of  the  purchaser  free  from  any  mort-        Myers. 
gages  which  might  previously  have  existed  upon  them.     A  construction  that 
would  Jead  to  such  a  result  cannot  be  the  proper  one.     The  seizure  of  the  slave 
in  this  case  was  an  illegal  act.     C.  P.  295.     C.  C.  2291,  2294.     Boyce  v.  Poy- 
dras  de  Lalande^  6  La.  277. 

The  plaintiff's  counsel  further  contends  that  a  plaintiff  is  not  responsible  for 
any  damage  which  may  result  from  the  exercise  of  a  legal  right,  unless  he  is 
prompted  by  malice,  and  then  only  when  his  pursuit  is  wanting  iu  probable 
cause. 

This  is  trqe,  but  the  plaintiff  in  this  case  was  not  exercising  a  legal  right, 
when  he  caused  the  slave  to  be  seized.  After  that  seizure  he  was  in  fault,  and 
as  it  is  proved  that  the  slave  died  of  a  disease  contracted  during  his  confinement 
in  a  damp  and  unhealthy  jail,  the  defendant  must  be  compensated  for  his  value. 
The  amount  allowed  is  fully  sustained  by  the  evidence. 

Judgment  affirmed. 


Wood  et  al.  v.  Lyle. 

An  appilcation  for  a  jary  is  too  late,  after  the  case  has  been  fixed  for  trial. 

Improvemeots  made  upon  the  pablic  lands  of  the  United  States,  where  the  party  making 
them  is  not  in  a  situation  to  avail  himself  of  the  preemption  laws,  cannot  form  the  object 
of  a  contract.  ArU.  1885, 1836,  of  the  Civil  Code  limit  the  rale  cuntainod  in  art.  1960,  that 
no  one  oagfat  to  be  permitted  to  enrich  himself  at  the  expense  of  another,  to  cases  in  which 
the  alleged  benefit  arises  from  a  lawful  act.  From  anlawfal  acts,  though  they  may  have 
ptoved  beneficial  to  others,  no  right  not  expressly  authorized  by  law  can  arise. 

APPEAL  from  the  District  Court  of  Madison,  Selhy^  J.     Thomas  and  Sny- 
der,  for  the  appellants.     No  counsel  appeared  for  the  defendant.     The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiffs  sue  to  recover  a  tract  of  land  in  the  possession  of, 
and  cultivated  by  tho  defendant.  The  answer  admits  the  title  of  the  plaintiffs* 
but  avers  that  the  defendant  has  placed  valuable  improvements  upon  the  land, 
for  the  value  of  which  he  is  entitled  to  be  reimbursed  beiore  the  judgment  of 
eviction  can  be  executed  against  him.  There  was  judgment  in  favor  of  the 
plaintiffs  for  the  land,  and  against  them  for  the  sum  of  $224,  the  value  of  the 
improvements  placed  theieon  by  the  defendant.  The  plaintiffs  have 
appealed. 

The  defendant  filed  an  amended  answer,  praying  for  an  order  of  survey  and 
a  trial  by  jury,  after  the  cause  had  been  set  down  for  trial.  These  applica- 
tions were  rejected,  and  the  defendant  took  a  bill  of  exceptions  to  the  opinion 
of  the  judge.  The  sui'vey  was  unnecessary,  as  the  plaintiffs  were  willing  to 
take  a  survey  previously  made  for  the  defendant,  by  a  surveyor  of  his  own 
choice.  After  the  case  had  been  set  down  for  trial,  and  while  it  stood  in  that 
situation,  the  defendant  could  no  longer  claim  a  trial  by  jury. 

It  is  in  evidence  that  the  land  in  controversy  had  been  offered  for  sale,  and 
was  subject  to  entry.     It  is  also  shown  that  this  land  was  enclosed  hotweea 

Id 
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^ooD  Other  tractB  belonging  to  the  defendant.  Under  the  rule  estabUshed  in  the 
hiut^  case  o{  Jenkins  y,  Gibson,  3  An.  203,  the  defendant  was  a  trespasser,  and  is  not 
entitled  to  indemnity  for  bis  improvements.  The  land  is  proved  to  be  of  infe- 
'  rior  quality  subject  to  overflow,  and  bat  imperfectly  cleared.  Whatever  labor 
has  been  expended  apon  it  by  the  defendant  inures  to  the  benefit  of  the  plain- 
tiffs, and  we  do  not  consider  that  the  the  evidence  would  justify  us  in  allowing 
the  rents  claimed. 

It  is,  therefore,  ordered  that  the  judgm<»nt  in  this  case  be  amended,  so  as  to 
disallow  the  defendant's  claim  for  the  value  of  the  improvements  put  by  him 
upon  the  land  ;  and  that,  as  amended,  it  be«f9rmed,  with  costs. 


4 


Glasscock,  Tutor  v.  Green. 


The  hmbaiid.  as  head  of  the  commanity,  is  bound  to  pay  its  debts.    If  be  uses  the  separata 
fends  of  his  wife  for  that  purpose,  he  becomes  her  debtor  for  the  amount. 

APPEAL  from  the  District  court  of  Concordia,  Barry ^  J.     Stacy  and  Spar^ 
rmo^  for  the  appellant.     Thomas  and  Snyder,  for  the  defendant.     The 
judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  has  instituted  this  action  against  the  defendant,  the 
mother  and  former  tutrix  of  /.  W,  I>.  QLasscock^  to  render  an  accoant  of  her 
tutorship.  In  obedience  to  an  order  of  court  the  defendant  filed  an  acconnt, 
exhibiting  a  balance  in  her  favor,  for  which  she  prayed  judgment.  She  sub- 
sequently, in  an  amended  answer,  claimed  an  additional  credit  for  the  proceeds 
of  a  crop  of  cotton,  made  previous  to  her  marrbige  with  Glasscock,  the  father 
of  the  minor,  which  were  received  by  him  during  the  marriage.  The  account 
was  opposed  by  the  tutor  on  various  grounds.  The  district  judge  rendered  a 
decree  establishing  a  sum  to  be  due  to  the  defendant  by  the  minor,  and  the 
plaintiff  has  appealed. 

The  appellant  complains:  1st.  That  a  sufficient  amount  has  not  been  allow- 
ed for  the  hire  of  certain  slnves,  the  individual  property  of  the  minor.  2d. 
That  an  error  of  $63,  has  been  made  in  the  addition  of  the  debit  side  of  the 
account  presented  by  the  tutrix,  to  the  prejudice  of  the  minor.  3d.  That  in- 
terest has  not  been  allowed  on  the  one  half  of  tbe  value  of  the  moveables  and 
improvements  belonging  to  the  community,  for  which  the  tutrix  has  been  hold 
liable.  4th.  That  tbe  judge  erred  in  allowing  the  defendant  a  credit  for  the 
crop  of  €otton  of  1839. 

I.  The  defendant  debited  herself,  in  her  account,  with  the  hire  of  the  mi- 
nor's slaves,  from  the  death  of  her  husband  to  the  13th  March,  1839.  It  ap- 
pears however,  from  the  evidenee,  thnt  the  slaves  were  not  delivered  to  the 
plaintiff  until  the  6th  January,  1840.  The  hire  for  nine  months  and  twenty- 
four  days,  at  the  rate  fixed  by  the  district  judge,  must  be  placed  to  the  niinor'a 
credit. 

JI.  The  error  of  $63  in  the  additions,  mast  likewise  be  corrected. 

III.  We  have  repeatedly  held  thnt  tutors  are  liable  for  interest  on  the  funds 
of  their  wards  which  they  fail  to  invest.  But,  in  the  present  instance,  the  de- 
fendant  appears  to  have  been  a  creditor  of  the  succession  which  devolved  upon 
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the  roiDor,  at  the  time  that  it  was  opened,  for  an  amount  nearly  equal  to  the 
Talne  of  the  moveables  and  improvements  for  which  she  has  been  held  liable; 
and,  shortly  after  Olasacock's  deat^^,  became  a  creditor  for  an  anrount  exceed- 
ing this  liability,  by  the  payment  of  comma nity  debts.  She  can  consequently 
owe  no  interest. 

IV.  The  evidence,  in  our  opinion,  satisfactorily  shows  that,  the  defendant 
made  a  crop  of  one  hundred  and  twenty-she  bales  of  cotton  daring  the  year 
1630,  prior  to  her  marriage  with  Glasscock,  which  did  not  occur  until  the  15th 
December  of  that  year ;  and  that  the  proceeds,  i.  e.  $94S7  35,  were  received 
by  her  husband  subsequently  to  the  marriage.  A  part  of  the  sum  it  is  true, 
was  applied  to  the  payment  of  debts  contracted  by  the  defendant  anterior  to 
the  marriage,  but  the  amount  thus  appropriated  was  deducted  by  the  judge 
from  the  sum  for  which  the  minor  has  been  held  answerable. 

It  is  shown  tliat  the  proceeds  of  this  crop  were  in  part  applied  to  the  pur- 
chase of  phintation  supplies,  and  other  articles  for  the  use  of  the  community 
between  Glasscock  and  the  defendant.  The  plamtiflT  contends  that  the  succes- 
sion of  Glasscock  should  not  be  held  to  account  for  these  expenditures.  To 
this  it  is  satisfactorily  answered  that  Glasscock  was  the  head  of  the  community, 
and  boond  to  puy  its  debts.  If  he  used  the  separate  funds  of  his  wife  for  that 
porpoee,  he  became  her  debtor  for  the  amount  thus  applied. 

The  judgment  of  the  District  Court  is,  therefore,  amended,  by  allowing  the 
plaintiff  a  credit  for  $63,  and  for  the  hire  of  the  minor's  slaves  for  nine  months 
and  twenty-four  days.  Thns  amended,  the  judgment  appealed  from  is  affirm- 
ed ;  the  appellee  paying  the  costs  of  this  appeal. 
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OLAtSCOCK 

V. 

Grsen. 


Cobb  et  al.  v.  Pahham  et  al. 


4    147 
49    584 


DacittOD  in  Jmrt  v.  First  Mumeipalify,  2  An.  B.  321 ,  affirmed. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.    Bemiss,  Prentiss 
and   Gaiiher,  for  the  appellants.      UiomaSf  for  the  defendants.     The 
jodgment  of  the  court  was  pronounced  by 

Slidei.1.,  J.  Under  the  circumstances  of  this  case,  which  have  been  stated 
hi  the  decision  of  the  cause  upon  the  merits,  we  are  of  opinion  that  the  condi- 
tional  order  of  dissolution  of  the  injunction  was  properly  rendered.*  See 
C.  P.  307.  A  suspensive  appeal  should  not  have  been  allowed.  See  the  case 
of  Jwre  ▼.  First  Municipality,  2  An.  321. 

Appeal  dismissed* 

*11m  onkr  of  dinolotion  was  on  the  condition  of  defendant's  exeeating  anoUigationy 
with  sarety,  in  favor  of  the  plaintiff,  as  required  by  art.  307  C.  P.  R. 
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Cobb  et  al  v.  Parkam  et  al. 

An  award  rendered  by  amicable  compounders  cannot  be  revised  by  the  conrt  for  errors  of 
jadgmeot;  it  can  only  be  aUacked  fur  fraad  or  Usurpation  of  {tower  on  the  part  uf  thd 
atiditors. 

An  award  of  arbitrators,  not  bindings  on  account  of  the  want  of  aafthority  from  a  married 
woman  to  her  husband,  who  had  agreed,  in  the  name  of  the  former,  lo  an  extension  of  th^ 
time  for  making  the  award,  and  in  consequence  of  its  not  having  been  duly  bomol(>gated. 
will  be  rendered  valid  by  a  subsequent  execution  of  it  by  the  parties.  Its  execution  by 
the  wife  would  cure  the  Want  of  original  authority  in  the  husband,  and  the  execution  of 
the  award  by  the  parties  would  entitle  them  to  iu  benefits,  ajr  fuUy  as  though  it  bad  beenr 
duly  homologated. 

To  confirm  an  act  not  binding  on  a  party  a  formal  instrument  is  not  indispensable.  Its  volao* 
tary  execution  involves  a  renunciation  of  the  exceptions  which  might  have  been  opposed 
to  it 

A  partial  execution  demonstrates,  as  well  as  an  entire  execution,  the  wish  to  confirm  » 
defective  act.    It  is  a  tacit  approval 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.  Bemiss,  Prentiss 
and  Gaither,  for  the  appellants.  Thomas,  for  the  defendaots.  The  judg- 
ment of  the  court  was  pronoonced  by 

Sbidell,  J.  The  transoetions  ont  of  which  the  present  suit  has  grown,  be- 
gan under  relations  of  intimacy  and  good  will,  which  were  followed  by  mutua) 
coniplain^«  and  controversy.  After  an  acrimonious  litigation,  the  parties  seem 
to  have  reflected  for  a  time  upon  its  injurious  consequences  to  themselves  and 
and  their  creditors,  and  to  have  made  an  agreement  to  submit  the  matters  in  dis- 
pute to  arbitrators,  whom  they  clothed  with  the  authority  of  amicable  compound- 
ers. The  controversy  involved  a  large  estate  called  the*'Buckhorn  plantation/*  of 
which  Mrs.  Cobb  and  Lowry,  were  the  joint  proprietors,  and  the  settlement 
of  mutual  accounts  and  claims.  Anoong  other  powers  vested  in  the  arbitratom 
was  that  of  deciding  in  what  manner  the  plantation  and  slaves  should  in  future 
be  managed  and  controlled,  and  what  disposition  should  be  made  of  the  crops, 
in  whose  name  they  should  be  shipped,  and  by  whom  applied  until  the  claimt 
ag&iost  it  should  be  liquidated.  The  then  existing  crop  was  placed  under  the 
control  of  the  arbitrators.  The  submission  was  signed  by  Mrs^  Cobbf  her  has- 
band,  and  Lowry,  in  July,  1646,  and  the  arbitrators  were  required  to  render 
their  award  on  or  before  the  1 0th  February,  1847.  It  being  found  that  the 
award  would  not  be  prepared  at  the  time  stipulated,  an  agreement  for  extension 
until  the  15th  March,  was  signed  on  the  18th  January,  1847,  by  Lowry,  and  by 
Cobb  in  his  individual  name,  and  as  agent  of  his  wife.  The  arbitrators  render- 
ed their  final  award  on  the  15th  March,  1847.  It  was  spread  upon  the  min- 
utes of  the  court  at  the  ensuing  October  term,  upon  the  ex  parte  motion  of 
Lowry;  and  on  the  like  ex  parte  motion  it  was  made  the  judgment  of  the 
court. 

On  the  7th  January,  1848,  Mrs.  Cobb  and  her  husband  instituted  the  present 
suit.  Her  petition  states  the  ownership  of  the  plantation  and  slaves  by  herself 
and  Lowry ;  that  she  had  for  many  years  the  management  of  it,  and  of  the 
crops,  employing  her  husband  as  the  overseer;  that  the  defendant  Parham^ 
pretending  to  derive  authority  from  the  award  of  certain  arbitrators,  was  about 
to  deprive  her  of  the  control  and  supervision  of  the  estate,  and  prevent  her 
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from  exercising  her  right  of  ownership  over  it.     To  prevent  the  injoty  that         Cobb 
wotttd  srise  from  ParhavCs  alleged  usurpattoo,  she  asked  and  obtained  an  in-       Pabjiaic. 
junction.     The  defendants  denied  the  right  of  the  plainti/T  to  the  supervision 
and  control,  and  justified  the  acts  of  Parham  under  the  award  of  the  ar- 
bitrators. 

The  true  question  in  the  cause  le,  the  binding  force  of  the*  award  upon  ther 
pMotiflT.  If  it  be  bindings  the  judgment  of  the  court  dissolving  the  iojuuctiou' 
cannot  be  disturbed. 

It  is  conceded  by  the  defendants  that  the  award  has  not  been  duly  homologa^ 
ted.  It  is  also  conceded  that,  no  express  authorization  by  Mm,  Cobb  to  her 
husband  to  extend  the  time  for  making  the  award  has  been  proved.  Bub  th^y 
contend  that  a  formal  homologation  is  not  necessary  where  the  parties  haver 
themselves  executed  the  award ;  and  that  the  absence  of  an  express  authoriza- 
tioB  from  the  wife  to  extend  the  time,  and  the  consequent  defectiveness  of  the 
award,  are  cured  by  her  voluntary  execution  of  it. 

We  concur  in'opinion  with  the  defendants'  counsel,  that  an  award  rendered 
by  a micabIe"com pounders  could  not  be  revised  by  the  court  for  errors  of  judg- 
ment, and  could  only  be  attacked  by  reason  of  fraud  or  usurpation  of  power  on 
the  part  of  the  auditors  (see  Canty  v.  Beal,  17  La.  285.  JDums  v.  Leeds,  7 
La.  477) ;  and  that,  in  the  absence  of  objections  of  that  natare,  the  execution 
of  the  award  by  the  parties  would  entitle  them  to  its  benefit,  as  fully  as  though 
it  had  been  duly  homologated.  We  also  concur  with  the  counset  for  the  de- 
fendants, that  a  subsequent  execution  by  the  wife,  would  cure  the  want  of  an 
original  authority  in  the  husband  to  assent  for  her  to  the  extension  of  time. 

This  brings  us  to  consider  the  facts  upon  which  the  defendants  rely,  to  show 
an  execution  of  the  award  by  Mrs.  Cobb  and  her  husband.  To  appreciate 
them  a  brief  notice  of  the  terms  of  the  award  will  be  necessary. 

The  ailiitrators,  by  their  award,  divested  bolh  Lotory,  and  Cobb  nnd  wife,  of 
all  personal  control  of  the  estate'^and  its  cultivation,  leaving  Mrs.  Cobb  howev- 
er, the  privilege  of  occupying  a  dwelling  house  on  it.  They  appointed  Parham 
to  take  its  entire  control  and  administration.  He  was  required  to  manage  the 
property  as  a  prudent  administrator;  was  empowered  to  employ  and  dischorge 
overseers,  who  were  to  be  governed  by  him  alone,  and  not  to  be  under  the  con- 
trol of  the  joint  owners,  a  special  authorization  beipg  given  to  him  to  employ 
Cobb  in  that  .capacity  if  he  should  so  desire.  He  was  to  ship  the  crops  in  his 
name  as  agent,  and  control  the  proceeds,  subject  to  the  instructions  given  by 
the  award.  These  were  to  apply  the  product  of  the  estate,  first  to  the  pay- 
ment of  its  expenses ;  next  to  the  payment  of  certain  yearly  allowances  for 
the  individual  use  of  Atrs.  Cobb  and  Mr.  Lotory;  and  then  to  the  payment  of 
the  mortgage  debts  due  to  Burke,  Walt  4*  Co.,  Hynes,  and  the  heirs  of  Mitch- 
eiL  His  administration  was  to  continue  until  January,  1850.  Provision  was 
made  for  the  subsequent  partition  of  the  estate;  also  for  the  appointment  by 
the  district  judge  of  a  suitable  person  to  act  in  his  place,  in  the  event  of  his 
death,  removal,  or  inability.  The  whole  character  of  the  award  points  to  the 
withdrawal  of  the  estates,  for  the  time  being,  from  the  hands  of  the  proprie- 
ton,  whose  interference,  as  demonstrated  by  their  former  quarrels,  was  deem- 
ed iocoropatible  with  the  true  interests  of  themselves  and  their  creditors. 

Under  this  award  we  find  Par^m  entering  upon  his  administration.  Burke, 
Watt  3f  Co.,  the  former  factors,  recognized  him  as  agent  of  the  estate,  and 
paid  over  to  him,  or  upon  his  drafts  as  agent,  the  funds  in  their  hands  proceed- 
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Cobb  iog  from  tbe  eropB  shipped  by  him  &c.  Under  tlie  eye  of  Mrs.  Cobh^  who 
Fabuak.  cootinued  to  occapy  the  dvreBing  house,  her  husband  was  employed  as  an  orer- 
seer  by  Parham^  and  recei? ed  his  pay  as  sneh,  through  ParhanCs  draft  as  **  agent 
of  Buckhom'*  upon  the  New  Orleans  factor.  Mrs,  Cobb  received  upon  Par^ 
hanCs  draft,  her  allowance  of  $1,000;  she  also  received  another  sum  which  was 
ordered  by  the  award  to  be  paid  to  her,  and  which  was  accordingly,  by  written 
directions  of  the  mrbitrators^  placed  to  her  credit  by  Burke^  Watt  Sf  Co.  Du* 
ring  a  period  of  Several  months  there  appears  to  have  been  no  attempt  on  her 
part  or  that  of  her  husband,  to  hiterfere  with  his  administration,  thus  conducted 
in  their  presence. 

AU  these  ikcXMi  as  weH  as  others  which  it  is  not  necessary  to  detail,  can  be 
regarded  in  no  other  Kght  than  as  an  assent  to,  and  execution  of,  the  award  by 
the  plaintiffs.  To  confirm  an  act  not  binding  upon  a  party,  a  formal  instrnment 
is  not  indispensaUe.  A  voluntary  execution  involves  a  renunciation  of  the  ex- 
ceptions which  might  have  been  opposed  to  it. 

It  is  said,  however,  that,  by  consenting  to  receive  the  proceeds  of  her  own 
crops,  Mrs,  Cobb  shonkl  not  be  prejudiced,  for  in  doing  so  she  received  what 
was  her  own.  The  answer  is,  they  were  not  her  own.  Lowry  was  her  eo-pro- 
prietor.  Having  received  thefo  from  Parham^  who  expressly  declared  himself 
to  be  the.  agent  of  both  parties  under  the  award,  to  repudiate  his  capacity  af* 
forwards  would  involve  a  legal  fnrad  both  upon  him  and  upon  Lovory, 

It  is  equally  inadmissible  to  say  that,  the  plaintiffs  coukl  thus  partially  execute 
the  award  and  repudiate  those  portions  of  it  which  were  not  directly  compre- 
hended in  the  execution.  **  L^execution  partielle  domontre,  comme  l'ex6cu- 
tion  totale,  la  voIoot6  do  confirmer  Tacte  vicieux;  c*est  une  approbation  tacite. 
Duranton,  vol.  13,  §  280.  See  also  Kinnard  v.  Harris,  2  B.  &;  C.  801.  The 
award  was  entire,  and  the  plaintiff  having  accepted  its  benefit,  nnst  take  its 
burdens. 

It  has  been  objected  thai  L^wry  had  himself  acted  against  ths  spirit  of  the 
award,  by  attempting  to  buy  out  creditors,  for  the  purpose  of  using  their  claims 
to  oust  the  plaintiff.  The  testimony  on  this  subject  is  conJQicting,  and  at  most 
established  only  negotiations  to  that  end.  The  unconsummated  intentions  oC 
tbe  defendant  cannot  effect  his  right  under  the  award. 

JndgmeiU  affirmed. 
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Cobb  et  ux*  v.  Hyx^ks^. 

A  creiiitor  who  has  obtained  a  jodgment,  with  an  ackoowledgment  of  bii  rigftta  as  a  mortga 

gee,  may  fieize  other  property  than  that  mortgaged  to  him.    AU  <be  property  of  the  debtor 

la  liable  for  the  payment  of  hit  debts. 
The  fact  that  a  partial  payment  baa  been  made  oo  a  jadgment,  which  has  not  been  credited 

on  the  JL  fa.,  will  not  aathorixe  an  injanction  for  tbe  entire  amoont  of  the  ezecation. 
Where  no  answer  has  been  filed  by  an  appellee,  an  application  to  amend  the  judgment  iir 

bis  flavor  by  allowing  him  higher  damages  on  the  dissolution  of  an  iivjanctioft,  will  not  be 

considered. 

APPEAL  from  the   District  Court  of  Madison,  Selby,  J.     Btmiss,  for  the 
appellants.     Thomas  and  AnioncU,  for  the  defendant.     The  judgment  of 
the  court  was  pronounced  by 
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Slidcll,  J.  Hynes  obtained  a  jadgment  against  the  present  plaintiffs  for  Cobb 
a  sum  of  mooey,  with  a  recognition  of  his  rights  as  mortgagee  of  a  ti*act  of  HTKff. 
land.  See  2d  Ann.  365.  An  execution  was  issued  and  levied  n^n  other  land. 
Cobh  and  wife  then  obtained  an  injunctioo,  alleging  in  their  petition  two  grounds 
fur  relief:  f.TsU  that  the  mortgaged  property  was  alone  liable  for  the  payment 
of  the  judgment,  and  that  it  could  not  ^e  enforced  against  other  property ; 
teconUly,  that  a  payment  had  been  made  upon  the  judgment,  whirh  had  not 
been  credited.  The  first  ground  was  properly  disregarded  by  the  district 
judge.  AH  the  property  of  a  debtor  is  liable  for  the  payment  of  his  debts. 
Upon  the  second  ground  the  .court  relieved  the  parties,  the  payment  being 
proved.  The  facts  of  a  partial  payment  was  not  a  justification  for  enjoining 
the  entire  judgment,  and  damages  wera,  therefore,  properly  allowed  as  to  the 
uasatisfied  portion  of  the  debt. 

In  the  brief  presented  by  the  appellee  he  asserts  his  right  to  higher  dama- 
ges than  were  assessed  by  the  district  judge;  but  as  no  answer  to  the  appeal 
was  filed  praying  for  suchrelieC,  the  applicatioa  cannot  be  considered. 

Judgment  affirmed. 


Robertson,  Trustee,  &c.  et  al.  v^  Travis,  Sheriff.  t^ 

Where  a  petition  for  an  injunction  is  presented  by  a  party  who  describe!  himself  as  a  tms> 
tee,  it  is  oiinecesaary  that  his  capacity  as  trustee  shoald  be  repeated  in  the  aiBdflvit. 

Where  on  an  application  to  obtain  an  iojonction,  made  by  several  persons  representing  dis- 
tinct interests,  the  affidavit  is  made  by  only  one  of  the  parties,  and  it  does  not  appear 
either  ftota  the  petition  or  .the  affidavit  that  be  acted  as  the  agent  of  the  others,  the  iojanc. 
tioo  most  be  dissolved  as  to  the  parties  by  whom  no  affidavit  was  made. 

APPEAL  jfrora  the  District  Court  of  Carroll,  Selhy,  J.  JR.  iV.  and  A.  N, 
Ogden^  for  the  appellants.  SLticy  and  Sparrow^  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

King,  J.  The  plaintiffs.  Hall  and  Robertson,  the  latter  representing  him- 
self to  be  the  trustee  of  the  Commercial  Bank  of  Natchez,  and  the  remaining 
plaiotilfs  representing  themselves  to  be  the  trustees  of  the  Planters*  Bank  of 
Mississippi,  enjoined  the  execution  of  two  writs  oi  fieri  facias^  on  the  allega- 
tion that  the  sheriflf  was  about  to  sell  the  property  seized  without  an  appraise- 
ment, which  would  expose  them,  as  junior  mortgagees,  to  loss.  A  motion 
was  made  to  dissolve  ithe  injunctioo  on  the  face  of  the  papers,  on  the  ground 
that  the  plaintiffs  had  not  made  the  oath,  nor  furnished  the  bond  required  by 
law.  The  nwtion  was  sustained,  and  the  injunction  dissolved  with  damages, 
'ilie  plaintifis  have  appealed. 

The  affidavit  open  which  the  injunction  was  granted,  was  made  by  Rohert- 
<ottalonet  &od  is  as  follows :  **  Declares  that  the  facts  set  forth  in  the  foregoing 
petition  for  injunction  so  far  as  they  are  stated  as  of  his  own  knowledge,  are 
true,  and  so  far  as  they  are  stated  as  deriyed  from  the  information  of  others,  he 
believes  them  to  be  true.**  It  is  objected  to  this  affidavit,  that  it  is  vague  and 
Docertain,  and  does  not  show  that  Robertson,  who  made  it,  is  the  trustee  of  the 
Commercial  Bank,  nor  that  he  is  the  agent  of  Hail  or  of  the  remaining  de- 
fendants, who  are  trustees  of  the  Planters*  Bank. 

As  far  as  relates  to  the  Commerciai  Bank  of  Natchez,  the  oath  of  Robertson, 
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KoBERTso:!  one  of  the  trustees,  is  sufficient.  A  reference  to  the  petitioD  shows  that  none 
Travu.  ^^  ^^  ^^^^^  averred  are  stated  as  having  been  derived  from  the  information  of 
others,  and  the  petitioner  must  be  understood  as  having  deposed  (o  the  truth  of 
ail  his  allegations.  His  quality  of  trustee,  is  stated  in  the  petition,  to  which 
the  oath  is  appended,  and  it  was  not  necessary  that  it  should  be  repeated  in  the 
aiTidavit. 

The  objection  taken  tliat,  Robtrtson  does  not  appear,  either  from  the  petition 
or  affidavit,  to  have  acted  as  the  agent  of  the  remaining  parties  plaintiff,  who 
represented  separate  and  distinct  interests,  is  well  taken.  Those  parties  could 
only  have  claimed  an  injunction  upon  swearing  to  the  truth  of  the  allegations 
on  which  they  relied  as  authorizing  a  resort  to  the  remedy,  and  on  giving  the 
bond  reqciired  by  law.  They  have  neither  taken  the  required  oath,  nor  joined 
iu  the  bopd,  and  as  to  them  the  injunction  was  properly  dissolved. 

But  as  the  allegations  of  the  petition  are  to  be  taken  as  true  on  a  motion  to 
dissolve,  we  must  take  the  fact  to  be  as  alleged  that  the  sheriff  was  about  to 
sell  irregularly,  and  although  the  trustees  of  the  Planters'  Bank  had  not  ful- 
filled the  prerequisites  for  an  injunction,  and  it  was  properly  dissolved  as  to 
them,  we  are  not  prepared  to  sustain  the  decree  of  one  percent  damsges,  even 
as  to  them,  but  will  leave  the  question  of  damages  open  as  to  all  the  parties. 

Robertson^  however,  furnislied  the  bond  and  security  required  by  the  judge. 
It  is  truo  that  he  is  not  described  iu  the  instrument  as  the  trustee  of  the  Cum- 
mercial  jBank  of  Natches,  but  he  is  sufficiently  identified  with  the  plaiutiff  in  the 
suit,  by  that  pait  of  the  bond  reciting  the  condition  on  which  it  is  given,  in  which 
it  is  said:  **  That  whereas  WilLiam  Robertson  ^n^  others  have  this  day  pre- 
sented a  petition  te  the  Tenth  District  Court,"  etc.  We  think  that  Robertson 
and  his  sureties  are  bound  upon  the  bond,  and  that  the  defendants  may  recover 
upon  it,  if  it  should  be  found  that  the  injunction  has  wrongfully  issued.  As 
regards  tlie  Commercial  Bank,  we  think  the  judge  erred  in  dissolving  the  in- 
junction upon  the  face  of  the  papers. 

It  is,  therefore,  decreed  that  so  much  of  the  judgment  appealed  from  as 
dissolved  the  injunction  as  to  the  plaintiffs  Hall^  and  the  trustees  of  the  Plan- 
ters' Bank  of  Mississippi,  be  affirmed;  and  in  other  respects  that  the  said  decree 
be  reversed,  and  the  cause  remanded  to  be  proceeded  with  according  to  law, 
the  defendants  paying  the  costs  of  tliis  appeal;  the  question  of  damages  being 
reserved. 


Frsnch  r.  The  Mechanics  and  Traders  Bank. 

Bxecatory  proceii  cannot  be  issaed  on  a  mortgage  containing  mntaal  oovenantf ,  which  wai 
never  accepted  by  the  mortgagee,  there  being  no  aathontic  evidence  that  the  latter  ever 
bound  himself  to  the  implied  covenants  contained  in  the  act.  The  institation  of  proceed- 
ings under  the  mortgage  is  not  a  sufficient  acceptance  to  aotborlxe  the  issuing  of  executory 
process.  The  evidence  on  which  executory  process  issues  must  be  authentic.  The  judge, 
in  granting  the  order,  can  take  no  cognizance  of  other  evidence. 

APPEAL   from  the  District  Court  of  Concordia,   Barry,  J.     Stacy  and 
Sparrow^  for  the  appellant.     T.  P,  Farrar,  for  tlie  defendants.    The 
judgment  of  the  court  was  pronounced  by 
EusTis,  C.  J.    This  isao  appeal  taken  by  the  plaiatiff  from  a  decree  of  the 
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Court  of  the  Eleventh  District,  dJBSolving  an  injunction  which  had  been  issued      Fri5ch 
against  proceedings  by  executory  process,  which  had  been  taken  by  the  Mecha-    Mkchanics 
nics  and  Traders  Bank,  on  a  mortgage  g^ven  by  French  as  a  part  payment  ^^^-^j^^^ 
of  a  judgment  which  the  bank  held  against  Thomas  Alexander 4    In  the  petition 
fyr  injnnctioUf  besides  the  distinct  ground  on  which  the  plaintiif  claims  relief, 
there  is  an  allegation  that  the  order  directing  the  executory  process,  and  also  the 
writ  issued,  ai'e  irregular  and  illegal,  for  the  cause  assigned  and  others  on  the 
face  of  the  record.     This  allegation  authorizes  the  examination  of  the  regularity 
of  the  proceedings. 

The  objectk>n  made  by  the  plaintiff  on  this  ground  is,  that  there  is  no  evidence 
that  the  mortgage  on  which  the  proceedings  are  instituted  was  ever  accepted 
by  the  bank. 

The  mortgage  was  executed  on  the  30th  of  November,  1844,  by  tiie  plaintiff, 
with  the  renunciation  of  his  wife,  who  alone  were  paities  to  it.  It  was  given  in 
part  payment  of  a  judgment  the  bank  held  against  Alexander.  As  it  contained 
mutual  covenants,  it  is  obvious  that  it  was  without  effect  until  accepted  by  the 
bank,  and  the  bank  bound  itself  to  release  Alexander  to  the  extent  of  the  amount 
of  the  mortgage  thus  given  in  payment.  The  act  of  mortgage  was  never  accep- 
ted by  the  bank,  and  there  is  no  evidence,  by  authentic  act,  that  the  bank  ever 
bound  itself  to  the  implied  covenants  contained  in  the  act. 

It  is  requisite  that  the  evidence  on  which  executory  proceedings  are  had  should 
be  by  authentic  act.  The  judge  in  granting  the  order  for  execution  can  take  no 
cognizance  of  matters  resting  en  pais.  The  bank  instituted  proceedings  on  this 
mortgage,  in  October,  1846,  and  it  is  urged  that  this  fact  is  an  acceptance  of 
the  act  of  mortgage.  But  we  think  in  an  act  of  mortgage  of  this  kind  there  is 
no  reason  for  extending  the  rule  which  requires  the  highest  evidence  of  the 
contract  between  the  parties,  as  weD  as  that  the  evidence  should  be  complete  and 
entire  before  the  party  can  avail  himself  of  this  summaiy  proceeding.  Had  the 
mortgage  been  a  mere  security  for  a  debt,  perhaps  there  might  have  been  ground 
for  presuming  that  the  creditor  accepted  what  was  for  his  benefit.  In  a  matter 
like  that  before  us,  which  had  been  left  open  so  long  and  in  which  the  party  exe- 
catiag  the  mortgage  requbred  the  partial  extinction  of  a  judgment  and  the  substi- 
tution of  new  security,  no  judicial  action  ought  to  be  taken  as  on  an  act  impart- 
ing a  confession  of  judgment. 

The  judgment  of  the  District  Court  is,  tiierefore,  reversed,  and  it  is  decreed 
that  the  executory  proceedings  instituted  against  the  plaintiff  in  injunction  bo 
dismissed,  with  costs  in  both  courts. 


Chapma^%  Assignee  v.  The  New  Orleans  Gas  Light  And  4    15^ 

Banking  Company  et  al.  -~      ^ 

Wbere  certain  tlisres  of  the  stock  of  a  bank  were  attached,  and/ on  a  judgment  rendered  in 
fivor  of  the  plaintiff  in  attachment,  were  sold  ander  execation^  an  intervenor  in  the  at- 
tachment rait,  who  daimed  the  stock,  and  was  subsequently  adjadged  to  bo  the  owner  of 
It  by  a  superior  tribunal,  on  a  writ  of  error  sued  out  by  him,  but  which  did  not  suspend 
execation,  cannot  reooTer  against  the  bank,  the  value  of  the  stock,  with  profits,  dividends* 
fcc,  fiir  permitting  the  marshal  to  transfer  the  stock  to  tho  purchaser  of  the  judicial  sale, 
^od  for  refusing  to  transfer  the  shares  to  him  on  the  grutuid  of  their  sale  and  transfer  to 

20 
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Chapman  the  the  pnrchaBen  at  the  marshars  sale;  nor  will  the  fact  that  the  stock  was  sold  without 

„        ^'         ^       appraisement,  at  a  time  when  an  appraisement  was  not  considered  necessary,  tliough 

Gas  Light  and      subsequently  adjudged  to  be  so,  subject  them  to  liability,  there  having  been  no  neglect  otx 

Banking   Com-      their  part,  and  they  being  justiffed  in  believing  that  the  public  officer  acted  according  trt* 

'f*"*'-  his  duty. 

Whatever  effect  the  want  of  appraisement  may  have  on  a  sale  of  moveable  property  onder 
execution  between  tlio  parties  to  the  sale,  third  persons  cannot  consider  such  a  sale  as 
null  on  that  account 

APPEAL  from  the  Third  Disti-ict  Court  of  New  Orleans,  Kennedy,  J.  Loc-' 
ketty  Gooldy  and  Roselius,  for  the  appellant.  L,  Janin,  for  the  defendant. 
Grymes,  for  the  parties  cited  in  warranty.  The  judgment  of  the  court  (SlidelU 
JT.  not  sitting,  being  a  stockholder  in  One  of  the  banks,)  was  pronounced  by 

EusTis,  C.  J.  On  the  4th  of  May,  I84I,  a  suit  was  mstituted  in  the  latd 
Commercial  Court  of  New  Orleans,  by  James  W,  Zackarie  ^-  Co.  against  Fran- 
cis  C  Black,  in  which  certain  shares  of  the  stock  of  the  Gas  Light  and  Banking 
Company  and  of  the  Carrollton  Railroad  and  Banking  Company,  were  attached. 
Black  appeared  in  the  suit,  and  on  his  application  it  ^vas  removed  fiiom  the  Com- 
mercial Court  to  the  Circuit  Court  of  the  United  States  for  this  district.  'Black 
pleaded  that,  prior  to  the  attachment,  he  had  assigned  the  stocks  attached  by  a 
deed  of  trust,  for  the  benefit  of  all  his  creditors,  to  James  H,  Chapman  of  South 
Carolina,  who  is  the  plaintiff  in  the  present  suit.  After  the  removal  of  the  suit 
by  attachment,  Chajnnan  filed  a  petition  of  intervention,  and  became  a  party  to  it^ 
in  order  to  protect  the  interests  secured  under  the  deed  of  trust.  The  plea  of 
Blacic,  the  defendant,  the  object  of  which  was  to  release  the  stocks  from  tho 
effect  of  the  writ  of  attachment,  was  ovemiled  by  the  court  on  the  13th  of"  Janu- 
ary, 1842,  and  in  March  of  that  year  a  vei-dict  was  rendered  in  favor  of  Zacha— 
rie  Sf  Co.  against  Black,  for  the  sum  of  S8,00i3,  and  judgment  rendered  on  it 
accordmgly.  From  this  judgment  Black  took  liis  writ  of  error  to  the  Supremo 
Court  of  the  United  States,  but  gave  a  bond  for  costs  only.  Chapman* s  peti- 
tion was  dismissed  by  the  same  judgment,  and  he  also  took  his  writ  of  error* 
which  was  allowed  as  a  supersedeas  ;  but  tlie  judge  afterwards  rescinded  that 
part  of  his  order  which  gave  eflfect  to  the  writ  of  error  as  a  supersedeas,  on  tho 
ground  of  the  insufficiency  of  the  bond  given  by  Chapman,  The  Supremo 
Court  of  the  United  States  reversed  the  judgment  of  the  Circuit  Court,  and  re- 
manded the  case  with  directions  to  award  a  venire  facias  de  navo,  on  the  ground 
that  the  Circuit  Court  erred  in  ruling  that  there  was  a  sufficient  debt  established 
by  the  evidence  to  maintain  the  attachment,  and  also  in  directing  the  jury  that 
the  delivery  of  the  stock  was  not  complete,  unless  the  transfer  was  entered  upon 
the  books  of  the  banks.  The  case  is  reported  in  3d  Howard,  609,  and  was  de- 
cided in  1845. 

On  the  11th  of  April,  1842,  the  plaintiffs,  Zacharie  8f  Co,,  took  out  an  ex- 
ecution on  the  judgment  against  Black,  and  the  stocks  before  mentioned  were 
seized  under  it,  and  after  due  advertizements  were  sold  by  the  marshal.  At  this 
sale  Jules  Lavergjte  became  the  purchaser  of  one  hundred  shares,  G.  Didier  of 
ninety,  James  W,  Zacharie  of  three  hundred  and  ten  shares  of  the  Gas 
Bank  stock,  and  James  W.  Zacharie  Sf  Co,  of  the  six  hundred  shares  of  the 
Carrollton  Bank  stock,  all  those  stocks  having  been  attached  in  the  suit,  and 
claimed  in  the  petition  of  intervention  of  the  present  plaintiff.  Chapman. 

The  present  suits,  which  have  been  consolidated  and  argued  together,  are  in- 
stituted by  Chapman  against  the  two  banks,  under  tho  assignment  from  Black 
alleged  to  have  been  made  previous  to  the  attachment  suit,  for  tho  purpose  of 
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compelling  the  transfer  and  delivery  of  the  stocks  thus  attached  and  sold,  or,  on      Chapmam 
de&nh  thereof,  for  the  recovery  of  their  value,  with  the  profits,  dividends,  &;c.    j^g^  Orleans 

The  defendants  set  up  the  marshal*^  sale  under  those  proceedings  as  a  defence  S  ^^,]['/j^"^co*m- 
to  th©  action,  and  call  the  purchasers,  and  the  late  marshal  of  the  United  States  pant. 
in  warranty,  to  defend  the  suit,  and  «sk  such  judgment  against  them  as  may  bo 
rendered  against  the  defendants.  The  parties  called  in  wan'anty  pleaded  the 
general  issue,  with  an  averment  that  that  they  are  not  bound  to  indemnify  the 
defendants.  The  District  Court  rendered  judgment  in  favoi*  of  the  defendants, 
and  the  plaintiif  has  appealed. 

On  th©  22d  of  March,  1847,  the  case  of  Zacharie  Sf  Co.  v.  Black  having  been 
remanded  to  the  Circuit  Court,  judgment  was  rendered  in  favor  of  the  defendant 
as  well  as  of  the  intervener  against  the  plaintif!',  and  these  suits  were  instituted 
in  April  following.  Tlie  district  judge  decided  the  case  on  the  effect  he  gave  to 
the  judgment  of  the  Circuit  Couit,  which  was  aftenyards  reversed,  as  we  have 
seen,  on  a  WTit  of  error.  He  considered  that  by  that  judgment  the  right  of 
Zacluirit  Sf  Co,  to  attach  the  stock  standing  in  Black's  name  on  the  books  of  the 
banks,  and  ChapmarCs  title  to  them  under  the  assignment,  were  directly  adjudi- 
cated upon ;  that,  if  that  judgment  had  never  been  appealed  from  nor  reversed, 
the  validity  of  the  marshal's  sale  could  not  be  questioned ;  and  that,  in  that  re- 
spectj  there  is  no  difterence  between  the  consequences  of  no  appeal  having  been 
taken,  and  one  having  been  taken  which  did  not  operate  as  a  supei-sedeas,  as  in 
the  present  case. 

It  appears  to  us  that  the  only  question  to  be  examined  under  tlie  issue  made 
between  the  plaintiff  and  the  defendant  is,  as  to  the  responsibility  of  the  latter 
for  their  acts  as  stated  in  the  petition.  They  refused  to  deliver  and  transfer  to 
the  plaintiff  the  stocks  assigned  to  him  by  Black,  on  the  grounds  that  they  were 
attached,  and  were  afterwaitds  sold  under  execution;  the  validity  o  these 
groimds  must,  therefore,  be  considered. 

Th©  Supreme  Court  of  tlie  United  States  determined  that  the  stocks  were  not 
liable  to  the  attachment  of  Zacharie  6^  Co.,  but  passed,  by  the  assignment,  to  the 
plaintiff  in  this  suit — not,  however,  with  respect  to  the  legal  title  but  the  equita- 
ble title,  which  became  thereby  vested  in  the  assignee,  so  as  to  bind  the  attach- 
ing creditors  as  well  as  the  banks,  as  soon  as  they  had  notice  thereof,  and  that 
the  attaching  creditors  in  this  case  had  notice  previous  to  th©  issuing  of  th©  writ 
of  attachment. 

In'relation  to  tlie  non-delivery,  or  refusal  of  transfer  on  the  books  of  the  banks, 
previous  to  the  service  of  the  attachment,  which  was  made  on  the  4th  of  May, 
1841,  each  of  the  banks  acted  on  reasons  applying  to  itself  alone. 

The  Carrollton  Bank  held  the  stock  in  pledge  for  a  stock  note  of  Blacky  and 
until  that  note  was  paid  the  transfer  of  the  stock  could  not  be  insisted  on.  The 
refusal  of  the  Gas  Bank  to  transfer  the  stock  is  given  in  the  letter  of  its  casliier, 
of  date  the  20th  of  April,  1841.  The  power  of  attorney  from  Black  to  trans-. 
fer  the  Gas  Bank  stock  was  in  favor  of  the  cashier,  but  he,  not  considering  it  suf- 
ficientfy  formal,  returned  it,  with  a  request  that  another  might  be  sent  m  confor- 
mity with  th©  conditions  he  suggested.  At  all  events,  he  refused  to  act  as  th© 
attorney  of  Black  in  transferring  the  stock,  and  gave  immediate  notice  of  his  re- 
fusal to  the  present  plaintiff.  He  was  not  bound  to  accept  the  mandate,  and  no 
responsibility  can  attach  to  th©  bank  for  hi§  refusal  to  act  under  it.  Nor  do  wo 
find  any  act  amounting  to  a  default  on  the  part  of  the  Gas  Bank,  in  refusing  to 
transfer  and  deliver  the  stock  to  th6  plaintiil',  up  to  the  time  of  the  attachment; 
and  after  that,  we  think,  the  attachment  was  a  sufficient  reason  for  its  non-delive* 
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Chapman  ry  and  refusal  to  transfer.  Indeed,  it  seems,  from  the  view  the  Smpreme  Court 
Nkw  Orleans  ©^  ^^  United  States  took  of  the  matter,  that  the  transfer  or  non-ISTinsfer  of  the 
Gas  Light  and  stocks  on  the  books  of  the  banks  precludes  no  right  whatever,  inasi^i.uch  as  it  was 

JiAKKlNG    Com-     ,  .      t  .      .  .1  1  ,  •  .  1.1  !-•    U 

fA^'Y.  the  equitable  mterest  m  them,  tuid  not  the  apim'ent  title  on  the  jpooks,  wnicu 
constitujtes  the  ownership.  The  case  does  not  appear  to  have  been  prepared 
with  a  view  to  any  responsibility  as  to  mere  delay  on  the  part  of  th,e  banks  in  re- 
latiou  to  the  transfer  and  delive;ry ;  the  effect  of  their  acts  touching  the  sale 
under  execution  remains  ouly  to  be  considered.  In  I'elation  to  that  ground  of 
responsibility  the  doings  of  each  are  similar,  and  can  be  examined  together. 

We  have  seen  that  Black  was  a  party  defendant  in  the  Circuit  Cojur^  of  the 
United  States,  and  that  Chapnan^  the  plaintiff  in  this  3uit,  was  a  pai^y  by  his 
intervention. 

The  petition  of  intervention  set  up  the  own^^rship  of  the  stocks,  eiwj  Averred 
^a,t  they  wer.e  wrongfully  levied  upon  by  the  attachment,  and  prayed  m  conclu- 
sion that  it  be  dismissed,  and  the  petitioner  decreed  to  be  the  owner  thereof  un- 
der the  assigiciment  from  Black,  &c.  The  Circuit  Court  decreed  that  judgment 
he  entered  in  favor  of  ZacJuirie  Sf  Cq.,  plaintiffs,  against  the  defendant,  Francis 
C.  Black,  for  the  sum  of  $8,000,  with  costs  of  suit,  and  tha^  the  petition  of  in- 
tervention of  Jfitmes  Chapman^  claiming  the  stocks  of  the  CarroUton  and  Gas 
Banks  attached  in  this  case,  be  dismissed  at  his  costs.  On  this  judgment  a  fitr'x 
facias  was  issued,  and  the  stocks  attached  were  levied  lapon  and  sold.  After 
the  sale,  the  ma^ishal  transferred  the  atocM  to  the  pjorchasers  on  thje  l^ooks  of  the 
banks. 

It  is  urged  by  the  counsel  for  the  plaintiff  that  this  judgment  decreed  no  pri- 
vilege on  the  stocks  attached.  This  is  true;  but  Blax:k  having  appeared  in  the 
Circuit  Court,  the  judgment  against  him  was  personal,  and  a  fieri  facias  was 
laift'fuUy  issued  op  it.  The  claim  of  Chapman  having  been  determined  on  in 
favor  of  the  attaching  creditors,  tlie  stocks  were  necessarily  subject  to  be  seized 
as  Black^s  property  and  sold  as  such,  unless  the  execjition  was  stayed.  The 
action  of  the  banks  appears  to  be  confined  to  their  penfiission  to  the  marshal  to 
transfer  the  stocks  to  the  several  purchasers  on  their  books.  The  subsequent 
reversal  of  the  judgment  of  the  Circuit  Court  does  not  affect  their  responsibilitj*, 
which  seems  to  be  confined  .to  this  act.  Under  the  circjimstancps,  we  do  not 
jBee  how  the  banks  could  have  acted  otherwise.  True  they  had  notice  of  the 
antagonist  claims  of  ChapJian,  but  those  claims  had  been  adjudicated  upon,  and 
he  had  suffered  execution  to  i3.s,ue,  when  he  could  have  stayed  it  by  giving  secu- 
rity. He  thought  proper  not  to  do  so,  but  to  leave  tho  process  of  the  court  to 
its  result.  Wo  do  not  think  the  defendants  were  bound  to  hnpede  pr  arrest  it, 
and  in  authorizing  the  pubUc  officer  to  do  his  duty  in  carrying  into  effect  a  judi- 
cial sale  by  having  the  use  of  their  transfer  book  for  the  purpose  of  v/esting  the 
legal  title  in  the  purchasers  of  the  stocks,  w^o  think  they  were  justified.  They 
were  not  bound  to  assume  the  responsibility  ,toiwards  the  purchasers  of  retarding 
or  defeating  their  purchase.  But  it  is  contended  by  counsel  that  the  sale  under 
execution  is  a  nullity,  in  consequence  of  their  having  been  no  appraisement  made 
of  tho  stocks,  and  the  cases  of  Phelps  v.  Rightjor,  9  Rob.  631,  and  Stockton  v^ 
Slanhrou^ih  3  Ann.  39^,  arc  refen-ed  to  in  support  of  that  opinion. 

That  appiTiisement  of  moveable  propei-ty  was  necessary  to  the  validity  of  a 
sale  under  execution,  was  first  determined  in  the  ,cnso  of  Phelps  v.  Rightor,  in 
1845.  It  is  admitted  by  counsel  that  until  this  decision,  sheriffs  did  not  consider 
it  neccssar}'  to  appraise  moveable  propcily,  and  ney,cr  appraised  it;  such  at  least 
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was  the  unlfonn  practice  in  New  Orleans.     Whatever  effect  tha  want  of  ap-      Chapman 

praiaement  may  have  on  a  sale  of  moveable  property,  under  execution  between  jjg^y  Orleans 

the  parties  to  the  sale,  yet  third  persons  cannot  consider  a  sale  of  moveables  as  ^^s  Light  and 
,-         ,  3aj^kikg  Com- 

nuil  on  that  account.  pany. 

When  the  stocks  were  advertized  for  sale  the  plaintiff,  by  his  attorney,  gave 
notice  to  the  banks  of  his  prosecution  of  his  writ  of  error,  but  of  nothing  else, 
except  of  his  persisting  in  his  claims  under  his  assignment.  Had  the  attorneys 
applied  to  the  Ch'cuit  Court  to  arrest  the  proceedings  for  want  of  an  appraise- 
inent  previous  to  the  sale,  there  is  reason  to  believo  that  the  sale  would  have 
been  arrested  and  an  appraisement  made ;  but  it  is'  obvious  that  neither  of  the 
parties  thought  it  n^aterial.  We  do  not  think  that,  as  matters  now  stand,  to  wit, 
the  sale  of  the  stocks  left  entire  and  no  attempt  made  by  the  plaintiff  to  disturb 
it,  or  to  have  any  recourse  whatever  against  the  purchasers,  the  banks  can  be 
held  liable  for  peimitting  the  transfer  to  be  made  by  the  marshal,  although  the 
sale  was  made  without  .any  appraisement.  They  were  justified  in  believing  tha:| 
the  public  officer  acted  ^according  to  )iis  duty,  and  it  was  a  fair  presumption  omnia 
rite  acta  fuisse.  Besides,  by  the  admission,  there  was  no  neglect  on  their  part, 
and  they  merely  ^ve  (effect  to  the  acjts  of  a  public  officer,  in  the  forms  in  which 
they  had  been  usually  vested. 

But  we  are  asked  jt;o  give  judgment  agajuiit  the  purchasers  of  the  stock;  an^ 
it  is  said  that  the  stocks  purchased  by  2Cachane  and  ^charie  Sf  Co,  are  still  in 
.their  names  on  the  books  of  the  banks.  This  suit  is  not  against  them;  it  is  against 
the  banks  on  the  issu.es  we  have  stated.  Zackarie  S^  Co.  are  cited  in  warranty 
to  defend  the  banks  in  this  suit,  but  the  pl^ntiff  has  prayed  for  no  judgment 
against  them.  Why  the  sales  should  be  permitted  to  stand  on  the  case  present- 
ed by  the  plaintiff,  is  a  matter  resting  exclusively  with  him.  If  the  price  be  an 
adequate  one,  it  is  his  interest  that  they  sho.uld  remain  in  force ;  but,  in  the  mean 
time,  to  make  the  banks  liable  to  him  for  itho  stocks,  or  then:  value,  would,  it 
seems  to  us,  be  the  height  of  injustice.  Judgment  qffirmed. 


Pattisoji  et  al.  t\  Edmonston  et  al. 

)M)cre  after  a  judgment  hai  been  rendered,  bnt  before  it  is  aignedj  defendant  purchase  a 
judgment  rendered  against  plaintiff  for  a  larger  amount,  and  takes  a  rale  on  the  latter  to 
show  cause  why  a  new  triaji  should  not  be  granted,  and  why,  in  case  of  its  refusal,  tlie 
judgment  should  not  be  declared  to  be  extinguished,  the  rule  should  be  made  absolute  and 
the  judgment  declared  to  be  extinguished  by  compensation.  C.  G.  2203.  Per  Curiam : 
Pisiutiff  would  have  been  entitled  to  an  injunction,  and  no  reason  has  been  suggested  why 
aifect  should  not  be  given  to  the  plea  of  compensatiQn  on  the  trial  of  the  rule,  when  tha 
parties  were  before  til^e  court  «with  their  evidence. 

APPEAL  from  the  Fifth  district  Court  of  New  Orleans,  Buchanan,  J.  /.  and 
H.  H.  Strawbridge,  for  the  appellants.    Murphy,  for  the  defendants.    The 
judgment  of  the  court  was  pronounced  by 

Kino,  J.  Carter  4*  Co.  having  obtained  a  judgment  against  the  present  plain- 
tiffs, issued  a  fieri  facias,  the  execution  of  which  the  plaintiffs  enjoined,  alleging 
that  the  judgment  wns  illegally  rendered,  for  various  reasons  stated  in  their  peti- 
tion. The  injunction  was,  on  a  trial  conducted  in  the  absence  of  the  plaintiff's 
counsel,  dissolved  with  dnn^ages.    The  plaintiffs  thereupon  took  a  rule  on  the  de- 
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Pattisou  fendanta  to  show  cause  why  a  second  trial  sliould  not  be  granted,  and  further  io 
Edmonston.  show  cause,  in  the  event  of  the  said  ti'ial  being  refused,  why  the  judgment  in 
favor  of  Carter  Sf  Co.  should  not  be  declared  satisfied  and  extinguished  by  com- 
pensation, the  plaintifTs  havin<j  become  the  owners  of  a  judgment  against  CarUr 
Sf  Co,  for  a  larger  amount.  The  rule  was  discharged,  without  prejudice  to  the 
right  of  the  plaintiffs  to  sue  out  an  injunction  for  any  offset  which  they  might 
have  to  oppose  to  the  judgment  of  Carter  ^»  Co.  against  them.  The  plaintiffs 
have  appealed. 

We  think  that  the  judge  en'ed  in  discharging  the  rule.  As  regards  the  regu- 
larity of  the  proceedings  anto4*ior  to  the  rule,  it  is  unnecessary  to  express  on  opin- 
ion. The  plaintiffs  are  disjxjaed  to  waive  the  alleged  irregularities,  if  they  exist, 
and  to  rely  on  their  plea  of  compensation,  which  we  think  ought  to  have  been 
sustained.  Subsequently  to  the  rendition  of  the  judgment  in  favor  of  Carter  ^' 
Co,  against  them,  they  purchased  a  judgment  for  a  larger  amount,  rendered  in 
favor  of  other  parties  against  Carter  ^'  Co,^  and  the  latter  were  notified  of  the 
transfer.  From  the  date  of  the  notice  the  parties  became  mutually  indejbte^, 
their  respective  claims  w^ere  equally  liquidated  and  due,  and  compensation  took 
place,  the  effect  of  which  was  to  extinguish  the  judgment  of  Carter  ^*  .Co.  C 
C.  art.  2203. 

The  plaintiffs  would  have  been  entitled  to  an  injunction  on  this  ground,  and  no 
reason  has  been  suggested  why  effect  should  not  have  been  given  to  the  plea  of 
compensation  on  the  trial  of  the  rule,  when  the  paitios  were  before  the  court 
with  tlieir  evidence,  instead  of  di'iving  the  plaintiffs  to  an  injunction  to  accomplish 
the  same  end.  It  is  proper  to  observe  that  no  objection  was  made  to  the  proceed- 
ing by  rule. 

The  judgment  of  the  District  court  upon  the  rule  to  show  cause  why  the 
judgment  of  Carter  ^'  Co,  agiiinst  the  plaintiffs  should  not  be  declared  satisfied  by 
compensation  is  reversed,  and  it  is  ordered  that  the  said  judgment  of  Carter  ^' 
Co,  be  8a,tisfied  and  extinguished  by  compensation.  In  other  respects  the  judg- 
ment appealed  from  is  affirmed,  the  defendants  paying  the  costs  of  this  appeal, 
and  the  plaintiffs  those  of  the  costs  below,  with  the  exceptiop  of  the  costs  on  the 
rule,  which  are  to  be  borne  by  the  defendants. 


Wilson  r.  Phillips. 

No  recovery  can  be  hud  in  an  action  ior  the  price  of  plaintifT'g  intorcRt  in  a  tract  of  land 
without  proof  of  delivery  of  possession,  where  the  price  was  payable  oiJy  after  delivery 
of  possession,  and  snch  deliverj*  was  olloq^ed  in  the  petition. 

Parol  evidence  is  inadmissible,  in  the  absence  of  any  allegations  of  fraud,  to  contradict  or  al- 
ter a  written  act  of  sale. 

APPEAL  fh)m  the  District  Court  of  Madison,  Selhj,  J,     R.  C,  Doimex  and 
Stacy,  for  the  plaintiff.     Phillijys,  appellant,  pro  se,     Thomae  and  Snyder, 
on  the  same  side.     The  judgment  of  the  court  was  pronounced  by 

SEIDELL,  J.  The  plaintiff,  who  claims  as  the  assignee  of  Hall  and  wife,  sues 
the  defendant  for  the  sum  of  $3,000,  upon  a  contract  of  sale  of  their  interest  in 
certain  lands  and  the  improvements  thereon,  and  for  the  further  sum  of  ^'3-20,  for 
certain  moveables  alleged  to  have  been  sold  to  tlie  defendant. 
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The  contract  with  regard  to  the  lands,  which  is  without  date,  but  is  signed'  by  Wilson 
Hcdl  and  his  wife  and  by  the  defendant,  declares  that  they  seD,  release,  and  make  Phillips. 
over  to  Phillips  all  their  right  title  and  interest  in  and  to  a  section  of  land  (descri- 
bing it)  on  which  the  vendors  reside,  formerly  belonging  to  S,  C.  Phillips^  deceas- 
ed ;  that  in  consideration  of  such  sale  Phillips  bind»  himself  to  pay  the  vendors 
**  $1,500  on  account  of  improvements  made  on  the  said  tract  of  land  up  to  the 
time  when  possession  shall  be  delivered  to  the  said  Phillips;^*  ** secondly,  that 
Phillips  shall  use  all  proper  and  reasonable '^flforts  to  obtain  a  full  and  indisputa- 
ble titie  to  said  land,  and  hereby  engages  to  proceed  therein  to  the  best  of  his 
knowledge  and  ability;  thirdly ,  that  the  said  Phillips  shall  on  obtaining  such  title 
pay  over  to  the  parties  of  the  first  part  the  further  sum  of  $1,500 ;"  ^'^  fourthly^ 
the  said  Phillips  engages  to  sustiun  the  necessary  law  expenses,  and  also  those 
anstngfrom  the  purchase  of  certiun  elaims  to  said  land,  provided  said  expeiujes"  d<» 
not  altogether  exceed  81,000.  It  is  further  understood  and  agreed  upon  that  the 
parties  of  the  first  part  are  hereby  fibund  to  execute  any  further  instrument  of 
writing  wliich  may  be  necessary  for  the  carrying  into  effect  the  true  intent  and 
meaning  of  these  presents,  and  for  the  securing  the  parties  of  the  second  part  in 
the  prenuses;  and  further,  that  when,  in  addition  to  the  above,  the  elaims  of  the 
heirs  of  Fanny  Wallace,  legatee  of  5.  C.  Phillips,  shall  have  been  obtained  by 
the  party  of  the  second  part,  the  title  shall  be  deemed  complete  between  the  parties 
to  this  instrument." 

The  instrument  appears  not  to  have  been  executed  in  duplicate,  and  remained 
in  the  possession  of  the  vendors.  In  his  petition  the  plaintiff  alleges  that  the 
contFBct  was  signed  on  the  1st  December,  1843,  and  that  Phillips,  in  virtue  of  the 
contract,  obteined  possession  of  the  land  on  or  about  the  1st  January,  1844. 

The  plaintiff  was  bound  to  prove  that  possession  had  been  given.  This  waff 
essential  to  his  recovery  under  the  contract.  The  absence  of  'any  evidence  to 
that  effect  is  an  insuperable  barrier  to  the  plaintiff's  present  success. 

As  the  contract  may  be  the  subject  ef  future  litigation,  it  is  proper  to  state  that 
we  think  a  portion  of  the  testimony  of  Nicholson,  a  subscribing  witness,  was 
improperiy  admitted.  This  witness  stated  that  he  was  present  at  the  sale :  "That 
the  title  of  the  vendors  was  considered  defective,  and  the  title  was  supposed  to  ber 
in  William  Henderson,  That  Hall  and  his  wife  told  Phillips  at  the  time,  of  ther 
defect  of  the  title.  That  the  second  8l»500  was  to  be  paid  when  Phillips  obtain- 
ed Henderson's  title.  That  Henderson  was  the  only  person  supposed  to  haver 
aoy  claim  at  the  time  of  the  sale.  That  there  was  supposed,  at  the  time,  to  be 
an  absent  heir,  but  Phillips  was  willing  to  take  the  title  ii>  Henderson,  and  lisk 
the  claims  of  the  absent  heir,  who  was  supposed  to  be  dead^  and  Phillips  said  at 
the  time  when  he  obtained  Henderson^ s  title,  his,  Phillips*  title  wonld  be  per- 
fect." If  this  witness  had  been  called  to  prove  that  it  was  understood  and  ac 
knowledged  l^  the  contracting  parties  at  the  time  that  Henderson  was  the  owner 
of  the  rights  of  all  the  heirs,  or  was  himself  the  sole  heir  ef  Fanny  Wallace,  leg- 
atee of  iS.  C  Phillips,  his  testimony  to  that  effect  would  have  been  admissible  ; 
but  as  the  testimony  stands  it  tends  to  contradict  and  change  the  written  agree- 
ment. Under  that  agreement  the  title  was  to  be  deemed  complete  when  the  de- 
fendant should  have  obtained  the  clums  of  all  the  heirs  of  Fanny  Wallace  ;  but 
according  to  the  parol  testimony  the  purchaser  was  to  take  the  risk  of  the  out- 
standing claim  of  an  an  absent  heir. 

With  regard  to  the  claim  of  8329  for  moveables  sold,  the  evidence  is  also  de- 
iective.  It  perhaps  approaches  to  proof  of  an  ogi'eement  to  purchase ;  but  tliero 
is  no  proof  of  delivery  by  the  vendors. 
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Wilson  Wfe*  cfiti  6niy  account  for  the  verdict  of  tlie  jury  in  favor  of  the  plointiir,  npon 

Phillips.      ^^*'  Bupposition  that  they  acted  upon  their  own  knowledge  with  regard  to  the  con- 

trovei-sy,  beyond  the  evidence  offered  at  the  trial. 

It  is  therefore,  decreed  that  the  judgment  of  the  District  Court  be  reversed,  and 

that  there  be  judgment  as  in  case  of  non-suit,  the  plainliff  paying  the  costs  in. 

both  courfff. 


LEDotrx  et  al.  v.   Goza^ 

As  a  general  rule  iffciaF  frust  reposed  in  an  ogent  is  personal ;  hot  this  is  ihbdilied  fy  the  ada- 
ges of  trade,  where- the  interest  of  the  employer  and  reasonable  couveuience  require  the 
custody  of  the  property  to  be  delegated  to  another. 

When  the  nature  of  the  business  requires  the  employment  of  &'  sub-agent,  the  agent  is  not 
ordinarily  responsilMe  for  the  negligence  or  misconduct  of  the  latter,  if  i^aoonable  diligenco 
has  been  used  in  the  6hi^ice  of  siich  sub-agent. 

An  agent  cannot  be  made  responsible  to  his  principal  for  exceeding  his' powers,- where  no 
injurious  consequenees  are  proved  to  have  resulted  therefrom  to  the  latter. 

Where  a  balance  ha*  beea  strock,  and  an  account  rendered  by  a  factor  to  his  principal, 
which  is  acquiesced  in  by  the  latter,  interest  may  be  charged,  subsequently,  on  such  bal- 
ance,7though  formed  in  psril  of  anterior  interest.  Alifer,  where  the  account  ia  not  acqui- 
esced in. 

APPEAL  from  the  District  Court  of  Carroll,  Selhy,'  J.  Thomas  aad  Snyder, 
for  the  plaintiffs.  Stacy  and  Sparraw,  for  the  appellant.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  The  pricipal  subject  of  controversy  in  this  cause  is  a  loss  upon  a 
quantity  of  cotton,  which  the  defendant,  a  planter,  consigned  to  the  plaintiffs,  his 
factors.  The  plaintiffs  sold  it  at  nine  cents  per  pound ;  but,  on  delivery  it  was 
feund  to  ^e  wet  and  damaged,  and  the  purchaser  refused<to  keep  it.  The  press- 
men, with  whom  it  was  deposited  by  the  plaintiffs,  paid  them  a  sum  in  compro-^ 
mise.  The  plaintiffs  credited  this  amount  in  account  with  defendant,  as  also  the 
nett  proceeds  of  a  subsequent  sale,  at  a  reduced  price.  The  defendant  before* 
suit,  disputed  the  correctness  of  plaintiffs  account,  as  presented,  only  with  regard 
to  the  loss  upon  the  damaged  cotton ;  insisting  that  the  plaintiffs  should  have  given 
him  an  additional  credit,  over  the  a»ount  received  from  the  pressmen,  equhralent 
to  the  amomnt  of  the  cotton  at  nine  cents. 

We  cannot  adopt  the  position  assumed  by  the  defendant  in  his  correspondenccr 
and  by  his  counsel  in  argument,  that  it  was  immaterial  whe^er  the  damage  aroset 
from  the  plaintifie^  negligence,  or  that  of  the  pi'essmen.  It  is  in  general  true  that 
the  trust  reposed  in  an  agent  is  personal.  But  the  general  rule  is,  in  many  cases* 
modified  by  the  usages  of  trade,  where  the  interest  of  the  employer  and  reasona- 
ble convenience  requbre  the  custody  of  the  property  to  be  delegated  to  another. 
Where  the  nature  of  the  business  requires  the  employment  of  a  sub-agent,  tho 
ag«nt  ia  not  ordinarily  responsible  for  the  negligence  or  misconduct  of  the  sub- 
agent,  if  he  has  used  reasonable  diligence  in  his  choice.  Here  it  was  necessary, 
and  according  to  the  usual  course  of  business,  to  send  the  cotton  to  a  press,  to  be 
taken  care  of;  and  there  was  not  a  want  of  due  care  on  the  part  of  the  plaintiffs 
in  the  selection  of  a  depositary,  nor  subsequent  negligence  on  tlieir  part  before 
the  damage  was  found  to  be  done. 

It  is  fully  proved  that  the  cotton  arrived  at  New  Orleans  in  good  oi'der.     Tho 
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pressmen  contended  that  it  was  wet  before  it^arrived  at  the  press  and  could  be       Ledovx 


V. 


boused,  to  such  a  degree  that  they  cotdd  not  house  it  for  fear  of  spontaneous  Qoza. 
oombastioD.  The  evidence  a|)pciats  to  authorize  that  view,  and  to  excuse  the 
(Hnission;  but  does  not  excuse  the  omission  of  other  precautions  which  it  is  proved 
might  still  have  been  taken,  and  would  have  prevented  the  damage!  from  being  as 
great  as  occurred.  We  assume,  therefore,  that  tlie  pressmen  did  incur  a  liability 
to  tfae^tlefendant. 

The  plaintiffs  [have  shown  no  authoHty  to  make  a  compromise  with'the  press- 
men; and  it  may  be  conceded  that,  in  doing  so  without  consulting 'their  principal, 
they  exceeded  their  powers,  and  made  themselves  answerable  to^him.  The  law 
is  clear  that  when  an  agent  violates  his  obligation  to  his  principal  by  exceeding  his 
authority,  he  must  indemnify  his  principal  if  injurious  consequences  result.  The 
defendant  says:  «^I;will  take  the  $500  you  received  from  the  pressmen;  but  I 
hold  you  for  the  excess  that  you  ought  to  have  got  from  them,'  and  ^have  thrown 
away  by  the  compromise."  Now,  the  measure  of  damages  is  the  injury  sustain- 
ed by  the  unauthorized  act;  and  this  involves  the  inquiry  whether,  under  the  evi- 
dence, we  can  say  that  the  pressmen  could  have  been  held  liable  for  a  greater 
amount.  Upon  comparing  the  price  for  which  the  damaged  cotton  was  sold  with 
the  standard  of  the  first  sale,  assuming  the  weights  of  the  uninjured  bales  of  the 
same  lot  as  a  fair  averagOf  and  making  some  allowance  for  a  portion  of  the  dam- 
age 88  attributable  to  inevitable  accident  by>eason  of  the  weather  during  its  tran- 
sit irom  the  lev6e  to  the  press  ^c,  we  feel^bound  to  adopt  the  conclusion  of  the 
district  judge,  and  hold  the  compromise  not  injurious  to  the  principal. 

The  answer  of  the  defendant  sets  up  usury. 

When  a  balance  is  struck  and  an  account  is  rendered  by  a  factor  to  his  principal, 
and  is  acquiesced  in,  there  is  nothing  illegal  in  charging  subsequently  interest  on 
such  balance  of  which  anterior  interest  formed  a  component  part. 

There  is  an  item  of  $197  86,  charged  for  interest  in  the  account  rendered  on 
the  30th  Jime,  1841.  We  cannot  allow  interest  upon  the  whole  balance  struck 
on  that  day,  of  which  that  item  was  a  component  part,  as  the  defendant  did  not 
acquiesce  in  that  account  when  rendered  to  him.  In  the  account  sued  upon  there 
is  a  claim  of  $12  50  as  a  commission  of  two  and  one-half  per  cent  for  a  cash  ad- 
vance,  to  which  the  defendant  objects,  and  which  must  be  disallowed. 

We  cannot  open  the  account '^rendered  in  May,  1840.  Under  the  evidence 
the  defendant  must  be  considered  as  having  approved  that  account,  and  sanctioned 
the  payment  made  on  the  day  of  its  rendition,  by  the  transfer  to  his  credit  of  the 
balance  due  by  G.  W,  Goza  &f  Co. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  Court  be  reversed* 
and  that  the  plaintiffs  recover  of  the  defendant  the  sum  of  $1046  78,  with  inter- 
est on  the  sum  of  $310  23  from  the  30th  June,  1841,  until  the  14th  July,  1841 ; 
and  on  the  sum  of  $348  92,  from  the  14th  July,  1841,  to  the  22d  October,  1841 ; 
and  on  the  further  sum  of  $848  92  from  the  22d  October,  1841,  until  paid,  and 
costs  of  this  suit  in  the  court  below,  those  of  this  appeal  to  be  paid  by  the 
pfaintiffs. 


162  SUPREME  COURT  OF  LOUISIANA/ 


Connolly  et  al.  v.  AuTfiNRiEtH  et  al. 

A  memorandtitn  in  writing,  containing  the  terms  of  a  transaction,  drawn  np  in  the  presence 
of  all  the  parties  interested,  and  signed  by  two  of  them  who  incurred  the  heaviest  obliga- 
tion under  it,  and  delivered  to  a  mutual  friend  of  the  parties  for  the  purpose  of  being  re- 
corded, will  be  binding  without  any  formal  acceptance  by  parties  who,  though  they  did  not 
sign  it,  afterwards  sued  to  enforce  it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J* 
Preston,  for  the  plaintiffs.     Schmidt  and  Roseliits,  for  the  appellants.     The 
Judgment  of  the  court  (Slidell,  J.  not  sitting,)  was  pronounced  by 

King,  J.  The  plaintiffs  aver  that  they,  and  the  defendant  Sarah  Connolly 
are  the  only  heirs  of  the  late  Felix  Covnollyy  deceased,  who  died  possessed  of 
property  tJo  a  large  amount,  most  of  which,  they  allege,  was  acquired  by  the  de- 
ceased in  the  name  of  Sarah  Connolly,  who  had  no  interest  in  it  at  the  dates  of  the 
several  purchases,  but  who  now  asserts  ownership  of  the'  whole  property  thus 
acquired.  They  aver  that  Sarah  Connolly  promised  to  convey  to  her  mother,  one 
of  the  plaintiffs,  two  lots  of  ground  belonging  to  the  succession  of  the  deceased, 
with  the  buildings  and  improvements  standing  upon  them,  and  to  discharge  a 
mortgage  debt  with  which  they  were  encumbered,  amounting  to  $2,000 ;  that 
she  also  admitted  that  two  other  lots  were  devised  by  Felix  Connolly  to  the  mi- 
nor children  of  his  sister,  Mrs.  Elliott,  and  promised  to  make  title  in  accordance 
with  that  disposition  of  the  deceased.  They  pray  that  the  mother  may  be  de- 
creed to  be  the  owner  of  the  two  lots,  with  the  buildings  standing  upon  them, 
free  from  encumbrance;  that  the  children  of  Mrs.  Elliott  be  decreed  to  be  the 
owners  of  the  other  two  lots ;  and  that  a  partition  be  made  between  the  plaioF- 
tiffs  and  the  defendant,  of  the  remaining  property  of  the  deceased. 

On  the  trial,  the  following  agreement  was  produced : 

•*  In  a  family  meeting  of  the  &mily  of  Felix  Connolly,  deceased,  his  sister^ 
Sarah,  who  had  been  entrusted  with  the  settlement  of  her  deceased  brother's 
affairs,  in  order  to  satisfy  the  other  members  of  the  family,  viz :  her  sister,  Mrs, 
Mary  Mitchell,  Mrs.  Ellen  Elliott,  her  brother  and  her  mother,  agrees  and 
promises  to  raise  a  mortgage  of  $2,000,  now  resting  on  the  property  known  as 
the  homestead,  and  the  house  in  which  her  brother  Felix  died,  and  to  make  a 
title  to  the  same  to  her  mother  forever.  Her  sister,  Mrs.  Mary  Mitchell,  agrees 
and  obligates  herself  to  raise  a  mortgage  of  $500,  on  the  two  adjoining  lots  be- 
queathed to  the  children  of  Mrs.  Elliott.  In  witness  whereof  the  two,  namely, 
Sarah'Connolly  and  Mary  Mitchell,  have  signed  this  agreement. 

"(Signed)  Sarah  Connolly, 

Mart  Mitchell." 

"Witness,  J.  J.  Mullon,  November  11,  1846." 

The  district  judge  considered,  that  the  agreement  was  a  compromise,  made 
fer  the  purpose  of  adjusting  all  the  conflictmg  claims  of  the  parties  relating  to 
the  succession  of  ^Felix  Connolly,  and  rendered  a  judgment  intended  to  give 
effect  to  its  stipulations,  from  which  the  defendant  has  appealed. 

The  district  judge  did  not,  in  our  opinion,  err.  The  adverse  claims  of  the 
paities  were  the  subject  of  frequent  discussions  amongst  them.  A  friend  of  the 
family  interfered  with  the  view  of  reconciling  their  differences,  and  the  result  of 
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a  conference  which  ensued  was  the  above  agreement,  which  must  be  viewed  as     Connollt 
a  compromise,  in  which  the  plaintiffs  relinquished  their  claims  as  heirs  in  consi-  xvmKarB. 
deration  of  the  concessions  made  by  the  defendant  in  favor  of  her  mother,  and 
of  the  minor  children  of  Mrs.  Elliott.    In  pursuance  of  this  agreement  the  de- 
fendant executed  an  act  of  donation  to  her  mother,  of  the  house  and  lot,  previous 
to  the  inception  of  this  suit. 

It  is  objected  that  the  agreement  was  neither  signed  nor  accepted  by  the 
parties,  and  has  not  been  considered  obligatory  by  themselves.  But  it  is  shown 
that  the  parties  were  all  present  when  the  compromise  was  made,  and  assented 
to  Hs  terms.  It  was  signed  by  Sarah  Connolly  and  Mrs,  MitchelU  who  incurred 
the  heaviest  obligations,  and  was  delivered  to  a  mutual  friend  for  the  purpose  of 
being  recorded.  A  formal  acceptance  of  the  act  was  not  indispensable  to  give  it 
effect.  The  parties  in  whose  favor  the  stipulations  were  made,  so  far  from  con- 
sidering that  they  are  not  obligatory,  invoke  the  aid  of  the  agreement  in  this  suit, 
and  found  their  claims  in  part  upon  it.  It  is  true,  however,  that  while  they  seek 
to  enforce  the  stipulations  in  their  favor,  they  have  disregarded  then*  own  obliga- 
tion to  leave  the  defendant  in  the  undisturbed  possession  of  the  remainder  of  the 
property  alleged  to  belong  to  the  deceased. 

As  we  consider  that  the  rights  of  the  parties  depend  entirely  upon  the  com- 
promise, it  is  unnecessary  to  examine  the  bills  of  exception  talc  en  to  other  parts 
of  the  evidence  received  or  rejected  on  the  trial;  or  the  objections  urged  to  the 
right  of  the  plamtiffs  to  claim  as  heirs  of  the  deceased.  The  district  judge  gave 
a  judgment  in  favor  of  the  children  of  Mrs.  Elliott  for  $1,600,  as,  we  presume, 
in  lieu  of  the  lots  claimed,  which,  as  we  have  seen,  the  defendant  admits 
were  bequeathed  to  them.  The  children  were  entitled  either  to  the  lots,  or,  if  for 
any  cause  they  could  no  longer  be  conveyed,  to  their  value.  The  reason  for  this 
deviation  from  the  terms  of  the  act  has  not  been  stated.  The  plaintiffs,  however, 
have  not  asked  for  a  change  of  the  decree  in  this  respect,  and  the  defendant  does 
not  complain  that  the  judgment  is  more  onerous  in  this  form  than  if  the  bts 
tfaen^selves  had  been  awarded. 


Samb  Case — On  an  Application  for  a  Re-Hearing. 

A  tmuacdon  signed  by  a  married  woman  without  the  anthorization  of  her  hasband,  if  sub- 
•eqaently  ratified  by  her,  with  the  aaseut  of  her  husband,  will  be  obligator}'. 

THE  judgment  of  the  court,  on  an  application  for  a  re-hearing  made  in 
this  case  by  the  counsel  for  the  appellants,  was  pronounced  (Slidelly  3.  not 
sitting,)  by 

Ki5o,  J.  In  the  opinion  heretofore  read  in  this  cause  we  said,  that  the  rights 
of  the  parties  depended  enturely  upon  the  agreement  entered  into  between  them 
on  the  11th  November,  1846,  which  we  held  to  be  a  compromise. 

The  terms  of  the  agreement  leave  no  doubt  as  to  ^e  intentions  of  the  parties. 
It  is  admitted  dial;  Sarah  Connolly  stipulated :  1st,  to  convey  to  her  mother  a  piece 
of  property,  designated  as  the  homestead,  free  from  a  mortgage  with  which  it 
was  then  encumbered.  2dly,  that  she  admitted  that  an  adjoining  lot  of  ground* 
tide  to  which  then  stood  in  her  name,  had  been  devised  by  her  deceased  brother, 
Felix  Connolly  1  to  the  children  of  Mrs.  Elliott^  and  became  bound  to  convey 
title  to  them,  if  the  act  be  obligatory.    These  are  the  two  obligations  wliich  sha 
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incttired,  io  consideration  of  which  the  remaining  heirs  of  the  deeeased  aban* 
doned  the  succession  of  F.  Connolly  in  her  favor. 

It  is  contended,  in  the  application  for  re-hearing  that,  in  giving  effect  to  this 
instrument,  important  principles  of  law  have  been  violated,  in  this,  that  the  in- 
Btrument  is  nei|;her  signed  by  Mrs.  Connolly^  Mrs,  Elliott,  nor  John  Connolly^ 
whose  assent  to  the  stipulations  is  not  otherwise  proved ;  and  that  Mrs.  Mitchell 
was  a  married  woman  acting  without  the  authorization  of  her  husband.  In  view 
of  these  supposed  defects,  it  is  asserted,  with  apparent  seriousness,  that  the  in. 
Btrument  must  bo  treated  as  a  nuUiiy. 

Two  important  facts  appear  to  have  escaped  the  attention  of  counsel:  Ist. 
Th^t  the  defendant,  prior  to  the  inception  of  this  suit,  had  actually  executed  the 
Hgreement  as  far  as  relates  to  her  mother,  by  making  to  the  latter  a  donation  by 
public  act  of  the  property  described  as  the  homestead,  ^d  that  in  her  answer 
filed  in  the  cause  she  has  not  asked  the  revission  of  the  motion.  To  this  extent 
«he  has  Siven  voluntary  effect  to  the  agreement. 

2dly.  That  Mrs.  Mary  Connolly ,  John  Connolly,  Mrs.  Elliott,  and  Mrs* 
Mitdiell,  are  all  parties  plaintiff  in  this  action ;  that  the  two  latter  are  joined  and 
aifiisted  by  their  husbands,  and  that  in  their  petition  they  make  the  following 
averment:  "Your  petitioners  further  show  that  the  said  Sarah  Connolly  uc- 
knowledged  in  writing  afler  the  death  of  Felix  Connolly,  that  the  two  adjoining 
lots  (describing  them,)  belonged  to  the  children  of  your  petitioner  William  El- 
liott, and  was  bequeathed  to  them  by  their  deceased  uncle,  Fdix  Connolly, 
lyhich  was  done  to  avoid  litigatioUf  and  which  acknowledgement,  being  founded 
in  fact,  your  petitioners  are  desirous  should  be  confirmed,"  The  prayer  of  the 
petition  is  in  accordance  with  this  averment.  « 

This  is  certainly  an  affirmance  of  the  agreement  in  the  most  express  tenqs,  by 
rU  the  paities,  and  as  regards  the  married  wqmeu  the  affirmance  is  made  with  the 
authorization  of  their  husbands.  No  circumstance  occun'ed  between  the  date  of 
file  a^eement  and  the  commencement  of  this  suit  indicating  an  intention  on  the 
part  of  the  defendant  to  repudiate  the  contract,  or  treat  it  as  null,  because  it  had 
no|;  been  signed  by  all  the  paities,  or  because  two  of  the  paities  were  not  aiitlv>- 
ria;ed  by  their  husbands  to  enter  into  it,  or  for  any  other  cause.  But,  on  the 
^contrary,  she  went  on,  as  we  have  seen,  to  fulfil  the  most  important  and  onerous 
of  its  stipulations. 

As  regards  the  second  stipulation,  we  have  her  acknowledgement  in  writing 
that  a  ceitain  lot  belongs  to  the  children  of  Mrs.  Elliott,  in  virtue  of  a  bequest 
made  by  their  uncle  Felix  Connolly.  I  lor  co-heirs  admit  the  same  fact  in  their 
pedtion,  and  ask  that  the  propeity  be  decreed  to  the  minors.  If  the  agreement 
were  liable  to  all  the  objections  urgf^d  by  the  defendant's  counsel,  it  would  still  be 
valid  ns  hor  admission  of  the  right  of  property  in  the  children  of  Mts.  Elliott. 

It  did  not  escape  our  attention,  on  the  first  examination  of  the  cause,  that  the 
district  judge  had  deviated  in  his  decree  from  the  precise  terms  of  the  agree- 
ment, by  awarding  to  the  minor  children  of  Mrs.  Elliott  a  sum  of  money,  instead 
of  the  specific  property  claimed.  Not  only  is  the  fact  adverted  to  in  our  opinioD, 
but,  before  rendering  the  decree,  the  attention  of  one  of  the  defendants'  copnael 
was  specially  directed  to  it,  and  to  the  circumstance  that  it  was  not  made  the 
subject  of  complaint  in  his  brief.  Enqquy  was  nutde  into  the  reasons  of  the  dis- 
trict judge  for  this  poit  of  his  decree,  and  whether,  in  the  event  of  effect  being 
given  by  this  court  to  the  agreement  as  a  compromise,  the  silence  of  the  defendant 
was  to  be  considered  as  an  assent  that  the  sum  awarded  was  a  fair  equivalent  ^r 
the  property  claimed.    No  answer  having  beou  made,  after  reasonable  delay,  wo 
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ooncladed  from  the  continued  silence  of  the  defendant,  after  notice,  that  this  fea-  Connolly 
Hire  of  the  judgment  was  not  objected  to.  The  first  complaint  made  was  upon  AuTsnurrH. 
the  apptication  for  a  re-hearing.  Neither  arguments  nor  authorities  were  neces- 
sary to  satisfy  us  of  the  error  into  which  the  district  judge  had  fallen  on  this 
point.  The  error  was  manifest,  and  had  attracted  our  notice,  and  we  only  desired 
to  be  informed  whether  the  defendant  considered  it  more  onerous  than  a  judg- 
ment for  the  specific  property,  and  desired  its  correction.  The  original  decree 
most  be  changed  as  regards  the  children  of  Mrs.  Elliott  to  one  for  the  lot 
claimed. 

It  is,  therefore,  ordered  that  so  much  of  the  judgment  appealed  from  as  awards 
to  Eleanor  Connolly,  as  tutrix  of  her  minor  childi*en  Mary  G.  Elliott  and  Wil- 
liam Elliott,  the  sum  of  $1,500,  with  legal  interest,  be  reversed ;  and  that  said 
EUanor  Connolly,  as  tutrix  of  her  said  minor^children,  recover  of  the  defendant 
Sarah  Connolly,  the  lot  of  ground  claimed  by  them  in  the  petition,  to  wit,  lot 
number  nine  in  the  square  bounded  by  Colyseeum,  Robin,  Magazine  and  Race 
streets,  in  faubourg  Annunciation,  in  Municipality  no.  Two,  of  the  city  of  New 
Orieans,  ac:cording  to  a  plan  drawn  by  Joseph  Pilio,  on  the  24th  November,  1836, 
and  deposited  as  plan  no.  19,  in  the  book  of  plans  of  J.  B.  Marks,  notaiy  public. 
In  other  respects,  the  judgment  appealed  from  is  affirmed ;  the  appellees  paying 
liie  costs  of  this  appeal,  and  the  defendants  those  of  the  court  below. 


Adam3   v.  Harrisox. 

No  j«dgmeiit  can  be  rendered  iu  favor  of  a  party,  declaring  bim  entitled  to  a  right  of  way 
over  the  estate  of  au  adjoining  proprietor  on  the  ground  of  his  being  cat  off  from  aoceaa 
to  the  public  road  or  river,  without  allowing,  by  proof  of  where  the  shortest  road  can  be 
obtained  vrith  the  least  injury  to  the  party  required  to  submit  to  the  servitude,  from  which 
of  the  adjoining  proprietors  the  passage  may  be  legally  exacted.  It  may  be  that  the 
passage  im  not  due  from  the  party  fi'om  whom  it  is  claimed,  but  from  another  contiguous 
proprietor. 

APPEAL  from  the  District  Comt  of  Iberville,  Nicholls,  J.     Dehlitux,  for  the 
plaintiff.     Micou  and  Labauve,  for  the  appellant.     The  judgment  of  tho 
court  was  pronounced  by 

Kino,  J.  The  plaintiff  sets  forth  in  his  petition  three  causes  of  action.  First: 
He  alleges  that  he  is  the  owner  of  a  tract  of  land  fronting  on  the  Mississippi 
river,  measuring  eight  arpents,  more  or  less,  in  front,  by  eighty  arpents  in  depth, 
the  side  lines  having  an  opening  of  ten  degrees  toward  the  rear,  and  complains 
that  the  defendant,  Harrison,  has  unlawfully  and  without  title,  entered  upon  and 
taken  posaessiou  of  a  part  of  this  tract  upon  which  he  has  committed  vaiious  acts 
of  waste.  Secondly :  He  alleges  that  two  bayous  which  pass  through  his  plan- 
tation, and  serve  as  natural  drains,  have  been  obstructed  by  the  defendant  by  means 
of  dikes  and  embankments,  to  the  injury  of  his  plantation.  Thirdly :  It  is  al- 
leged that  the  defendant,  pretending  to  have  a  right  of  way,  is  in  the  daily  habit 
of  passing  over  a  portion  of  the  plaintiff's  land  with  his  servants,  wagons,  &c., 
to  hJs  injury  and  annoyance.  The  petition  concludes  with  a  prayer  that  the 
defendant  be  decreed  to  restore  that  portion  of  the  plaintiff's  land,  of  which  he 
has  taken  wrongful  possession ;  that  he  be  required  to  remove  the  obstructions 
which  ho  has  placed  ia  the  natural  di'ains  or  bayous  running  through  the  plain- 
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ADAxa        tifT's  plantation;  Ewd  that  he  .be  compeUed  to  desist  from  the  use  of  a  part  of  the 
Harrisok.     plaintiiT's  land,  as  a  way. 

The  defendant,  in  his  answer,  avers  that  he  is  the  owner  of  a  plantation  lying 
in  the  rear  of  and  adjoining  the  plaintiff,  composed,  in  part,  of  t%vo  lots,  purchased 
from  the  United  States,  which  lots  include  the  land  claimed  by  the  plaintiff  in  this 
action.  That  the  ba^'ous  were  closed  by  his  vendor,  Boits<t  more  than  ten  years 
before  the  inception  of  this  suit,  with  the  knowledge  and  consent  of  the  front  pro- 
prietor; that  the  front  proprietor  had  rendered  the  natural  sei-vitude  more  bur- 
thensome,  in  consequence  of  which  Botts  had  constinicted  these  works  for  his 
own  protection,  and  had  made  a  canal  sufficient  to  discharge  the  waters  which 
accumulated  in  the  bayous.  He  fuither  avers  that  the  road  which  he  uses  was 
made  by  those  under  whom  he  holds,  more  tlian  ten  years  prior  to  the  commencc- 
men  of  this  suit,  and  was  granted  by  the  (rent  proprietors  for  the  use  of  his  planta- 
tion, and  has  ever  since  been  kept  in  repair,  and  used  by  himself  and  those  under 
whom  he  claims.  He  also  claims  the  servitude  of  way,  by  the  prescription  of 
ten  yeai's. 

The  three  issues  presented  by  the  pleadings  were  all  decided  in  favor  of  the 
plaintiff  in  the  court  below,  and  the  defendant  has  appealed. 

No  questions  in  regard  to  the  titles  of  the  parties  arise.  Those  of  the  plaintiff 
are  Spanish  grants,  confirmed  by  act  of  Congress,  and  those  of  the  defendant 
were  acquired  by  purchase  from  the  United  States. 

The  controversy  in  relation  to  the  land,  of  which  it  is  alleged  that  the  defendan 
has  taken  illegal  possession,  is,  in  reality,  one  of  boundary,  the  upper  side  line 
and  the  rear  line  of  the  plaintiff  being  those  which  are  contested.  The  defendant 
contends  that  the  direction  of  the  side  line  is  not  in  accordance  with  the  original 
survey,  and  that  its  length  is  greater  tlian  is  authorized  by  the  plaintiff's  title,  in 
consequence  of  which  it  is  made  to  include  a  part  of  the  land  acquired  by  him, 
or  his  vendor,  from  the  United  States. 

The  plaintiff  holds  under  two  grants.  The  first  for  about  eight  arpents  front, 
by  forty  in  depth,  with  a  divergence  in  the  side  lines  of  ten  degrees,  and  the 
second  for  the  double  concession  of  forty  aqients  by  extending  the  side  lines  of 
the  front  tract. 

It  appears  from  the  evidence  that  the  plaintiff,  and  those  under  whom  he  holds  9 
have  always  possessed  the  front  tract  by  the  boundaries  which  he  now  claims  ; 
that  the  side  Unes,  as  they  now  exist,  have  been  established  by  fences  and  ditches 
for  upwards  of  forty  years,  as  far  back  as  the  extremity  of  the  front  concession ; 
that  as  late  as  twenty  years  ago,  there  were  trees  bearing  the  surveyor's  marks, 
along  the  whole  lengtb  of  the  plaintiff's  side  lines,  which  have  since  disappeared 
from  the  front  portion  of  the  land;  that,  in  1806,  Lafon  made  a  survey  of  the 
entire  tract,  and  placed  boundary  post^  on  the  whole  length  of  the  side  lines,  and 
that  the  plaintiff's  fences  and  ditches  now  occupy  the  same  ground  which  they 
did  at  the  date  of  LafoiVs  survey. 

The  upper  side  lino  of  the  plaintiff's  front  concession  measures  forty-two  and 
two-thirds  arpents  in  depth.  At  that  distance  from  the  present  bank  of  the  river 
stands  an  old  post,  which  appeal's  to  have  been  always  recognized  as  the  upper  ex« 
tremity  of  the  front  concession,  although  the  grant  is  for  but  forty  arpents  in  dopth. 

The  townships  in  which  the  lands  of  both  parties  are  situated,  were  surveyed 
by  the  United  States  in  1839.  The  instructions  of  the  government  to  the  deputy 
surveyors  requn*e  them  to  reestablish  the  original  lines  of  private  claims  when 
they  can  be  found,  when  the  excess  in  the  quantity  of  the  tract  is  not  greater  than 
forty  acres.    Acting  under  these  instructions  the  United  States  sunoyors  re- 
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traced  the  plaintiif 's  linee,  and  reestablished  the  rear  boundary  of'  the  apper  Un^        Adims 
of  the  front  tract,  at  the  point  at  which  the  old  post  now  ejdsts,  forty-two  and  two-     Harrison^ 
thirds  arpents  from  the  river,  and  thence  extended  the  line  with  the  same  direc- 
tion forty  arpents  towards  the  rear  for  the  c  ouble  concession.     In  their  operationsi 
they  were  aided  by  the  plan  of  the  front  tract  of  the  adjoining  proprietor.     Their' 
survey  has  been  returned  and  approved. 

A  survey  of  the  lands  in  controversy  was  also  made  under  an  order  of  ther 
court  granted  in  this  cause.  The  surveyors  returned  a  plat  of  the  lands,  and  d 
report  of  their  operations.  They  ascertained  the  upper  side  line  of  the  plaintiiT, 
as  represented  on  their  plat,  to  be  the  lino  as  run  by  the  suiveyor  of  the  United 
States.  This  was  determined  by  identifying  the  old  boundary  posts  on  the  iront, 
by  discoTering  the  stumps  of  the  boundary  trees  mentioned  in  the  United  Stated 
survey  at  the  extremity  of  the  front  concession,  forty-two  and  two-thirds  arpents 
from  the  river,  and  by  the  surveyor's  marks  or  line  trees,  which  extended  back  to 
within  a  short  distance  of  the  defendant's  clearing.  They  also  ascertained  thet 
re  ar  line  as  run  by  them  to  be  identical  with  that  of  the  United  States  surveyor. 
It  is  true  that  the  plaintiff's  upper  line  exceeds  eighty  arpents  in  length,  that 
it  varies  slightly  from  the  course  of  the  original  survey,  and  that  the  superficial 
quantity  of  the  entire  tract,  as  ascertained  by  the  surveyors  appointed  by  thd 
court,  exceeds  that  which  the  instructions  of  the  government  to  its  deputies  are 
said  to  authorize.  It  is  also  true  that,  although  the  surveyors  appointed  by  the 
court  foutid  the  upper  and  rear  lines  of  the  plaintiff's  land,  as  they  actually  exist 
on  the  ground  and  as  they  were  traced  by  them,  to  be  the  lines  run  by  the  United 
States  surveyor,  still  their  measurements  do  not  exactly  correspond  with  those 
of  the  United  States  survey,  as  represented  in  the  township  map,  and  consequent- 
ly the  superficial  quantities  of  the  two  surveys  differ.  We  do  not  deem  it  mate- 
rial to  enquire  which  of  the  surveys  is  erroneous,  as  these  discrepancies  can  in  no 
wise  affect  the  decision  of  the  cause.  The  actual  lines  of  the  United  States  survey 
have  been  determined.  Tliose  lines  were  intended  to  reestablish  the  original 
lines  and  boundaries  of  the  plaintiff's  tract,  and  correspond  with  his  possession, 
and  the  claim  he  now  asserts.  Notwithstanding  the  deviation  in  the  course  of 
the  upper  line,  and  the  excess  in  the  quantity  of  the  tract,  the  survey  of  the 
township  has  been  approved,  and  the  United  States  have  permitted  the  plaintiff 
to  hold  the  excess^  whatever  it  be,  as  an  integral  part  of  his  tract.  The  same 
surrey  determmed  the  lines  of  the  defendant,  and  was  the  guide  of  the  govern- 
ment in  disposing  of  the  lands  which  were  subsequently  purchased  by  the  ven** 
doni  of  the  defendant,  so  that  no  conflict  between  the  lines  of  the  parties  does 
or  can  occur. 

If  it  be  true  tliat  the  excess  of  the  plaintiff's  tract  is  greater  than  that  autho* 
rized  by  the  regulations  of  the  land  department,  the  error  can  only  be  corrected 
by  the  government.  The  defendant  cannot  be  permitted  to  go  upon  any  portion 
of  the  laad  within  the  plaintiff's  boundaries  which  he  may  think  fit,  and  take 
possession  of  this  excess,  on  the  ground  that  the  plaintiff  is  without  title  to  it. 
The  government  permits  the  plaintiff  to  hold  this  excess,  and  the  court  did  not 
in  our  opinion,  err  in  requiring  the  defendant  to  surrender  that  portion  of  the 
land  in  his  possession,  which  is  included  within  the  plaintiff's  line. 

The  next  question  at  issue  between  the  parties  is,  the  servitude  of  drainage. 
It  appears  that  two  bayous  or  natural  drains  pass  through  the  plantation  of  the 
plaintiff,  and,  running  towards  the  rear,  traverse  the  land  of  the  defendant. 
These  drains  have  been  intersected  by  a  canal,  which  receives  their  waters,  and 
conveys  them  to  swamps  in  another  direction,  and  the  channels  of  the  bayous 
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Adaxs        have  been  filled  up  by  embankments  of  earth  and  other  obstructions,  leaving  no 
HARiUflOM.     olker  passage  for  the  water  than  the  canal. 

As  the  proprietor  of  the  bwer  estate,  the  defendant  owes  the  servitude  of 
drainage  to  the  plaintiff,  and  is  not  permitted  to  impede  the  natural  flow  of  the 
water,  nor  to  divert  its  course.  C.  C.  arts.  6d6,  657.  He  contends  that  the 
canal  affords  as  free  a  passage  for  the  waters,  as  the  bayous  which  he  has  closed; 
but  this  position  is  not  supported  by  the  testimony.  It  is,  on  the  contrary,  shown 
that  the  canal  is  not  capable  of  discharging  so  lai'ge  a  volume  of  water  as  the  two 
bayous,  and  that  the  drainage  of  the  plaintiff  has  been  injured  by  the  obstruc- 
tions thrown  across  the  streams.  The  alleged  assent  of  the  front  proprietor  to 
the  construction  of  the  embankments  across  the  bayous,  is  also  repelled  by  the 
testimony.  The  front  proprietor  distinctly  objected  to  the  woriu,  although,  at 
that  time,  no  measures  were  taken  to  arrest  them,  or  to  cause  the  obstructions  to 
be  removed^  The  court  did  not,  in  our  opinion,  err  in  maixltaining  his  claim  for 
their  removal. 

The  third  issue  presented  is  the  right  of  way^  The  defendant  has  not,  in 
his  answer,  based  his  right  to  the  servitude  claimedf  on  the  groimd  that  his  estate 
is  enclosed,  and  that  from  its  position  he  can  legally  claim  a  passage  over  the 
plaintiff's  land  to  the*  public  road  or  the  river,  nor  does  such  appear  to  be  the 
fact,  from  the  evidence  before  us.  It  has  nevertheless  been  assumed  by  the 
defendant's  counsel  in  argument  to  be  true.  The  defendant,  in  his  pleadings, 
rests  his  claim  on  the  alleged  consent  of  the  plaintiff's  vendor  that  the  right  of 
passage  should  be  exercised  over  his  land,  and  contends  that,  the  place  having 
been  fixed  where  the  road  should  pass,  it  can  no  longer  be  changed,  unless  it 
may  be  for  the  reasons  for  which  such  changes  are  permitted  by  law.  The  evi- 
dence in  relation  to  the  alleged  grant  of  the  servitude  by  the  plaintiff  is  that* 
about  ten  yeaiB  since,  Botts,  the  former  proprietor  of  the  lands  now  owned  by 
the  defendant,  with  the  permission  of  the  plaintiff's  vendor,  repaired  and  made 
passable  a  lane  between  the  plaintiff  and  his  adjoining  proprietor,  and  that  BotU^ 
and  those  holding  under  him,  have  been  permitted  to  use  it  from  that  time  until 
the  commencement  of  this  suit.  Bolts  applied  to  the  plaintiff's  vendor  for  a 
right  of  way  through  this  lane,  which  the  evidence  shows  was  positively  refused. 
The  front  proprietor  appears  to  have  granted  the  temporary  use  of  the  road  on1y» 
but  declined  recognizing  an  absolute  right  of  passage.  This  permission  cannot 
be  considered  as  a  grant  of  the  servitude  of  way,  or  as  an  acknowledgment  that 
a  paasage  was  due  over  the  land  now  owned  by  the  plaintiff. 

If  it  be  assuuied  that  the  defendant's  estate  is  so  enclosed  as  to  entitle  him  by 
law  to  a  passage  to  the  public  road,  still  the  evidence  in  the  record  is  not  such  as 
would  authorize  us  to  decree  to  him  the  exercise  of  the  right  over  the  land  of  the 
plaintiff.  The  facts  necessary  to  determine  the  controversy  on  that  hypothesis 
are  not  discbsed. 

The  696th  article  of  the  Code  provides  that :  ''■  The  owner  of  the  estate  which 
is  surrounded  by  other  lands  has  no  right  to  exact  the  passage  from  which  of  hia 
neighbors  he  chooses.  The  passage  shall  be  generally  taken  on  the  side  where 
the  distance  is  the  shortest  from  the  enclosed  estate  to  the  public  road. 
Nevertheless,  it  shall  be  fixed  at  the  place  least  injurious  to  the  person  on  whose 
estate  the  passage  is  granted."  The  695th  article  provides  that  the  proprietor 
who  claims  a  passage  shall  pay  an  indemnity  for  the  right. 

Now,  conceding  that  the  defendant  is  cut  off  from  access  to  the  public  road  or 
river,  by  surrounding  proprietors,  we  are  not  informed  by  the  evidence  from 
which  of  his  neighbors  the  right  of  passage  may  be  legally  exacted.    It  is  not 
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shown  over  whose  land  the  shortest  way  may  be  obtained,  and  with  the  least  Adams 
injury  to  the  party  who  may  be  required  to  submit  to  the  servitude,  nor  what  Harrisoit. 
indemnity  should  be  paid.  Bmussard  v.  Etie,  11  La.  399.  It  may  well  be  that 
the  passage  is  not  due  by  the  plaintiif,  but  by  another  neighbor.  The  district 
judge  did  not,  in  our  opinion,  err  in  mdntaining  the  plaintiff's  right  to  forbid  the 
further  use  of  this  road  by  the  defendant.  But  as  the  terms  of  the  judgment 
may  be  considered  as  concluding  the  defendant  from  hereafter  claiming  a  way 
upon  different  grounds,  it  must  be  amended  by  reserving  his  rights  in  this  respect. 
It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  amended 
by  reserving  to  the  defendant  the  right  to  institute  further  proceedings  to  deter- 
mine his  right  to  a  way  over  the  land  of  the  plaintiif,  and,  thus  amended,  that  it 
be  afTinned;  tlie  appellee  paying  the  costs  of  this  appeal,  and  the  appellant  that 
of  tlie  court  below« 


JuDSON,  Administrator  ».  Connolly* 


i  ie»l 


An  Mtoo  to  recover  immovable  property  \b  a  real  action,  and  not  affected  by  the  pretorip.       ^|J|  ^^ 

tkm  of  ten  yeara  established  by  art.  3508  C^  C.    Nor  doea  that  prescription  apply  to  jadg-       

ments.  , 

The  administrator  of  an  insolvent  succession  represents  the  creditors,  and  not  the  deceased; 

and  he  may  maintain  an  action  for  the  benefit  of  the  creditors,  which  the  deceased,  were 

he  sUTe,  ooold  not  do  for  his  own  advantage. 

APPElAXi  from  the  Fourth  District  Court  of  New  Orleans,  Stratdhndgt^  J. 
Hoffman  and  HaUey,  for  the  plaintiif.     Preston^  for  the  appellant.    The 
judgment  of  the  court  {Slidell  J.  not  sitting,)  was  pronounced  by 

RosT,  J.  This  suit  is  a  sequel  to  that  of  Bridget  Connolly  et  at.  v.  Sarah 
Connolly  and  husband,  lately  decided.  The  administrator  of  the  insolvent  suc- 
cession of  the  late  Felix  Connolly^  relying  on  the  judicial  declarations  of  the 
plaintiffs  in  that  suit  that  the  property  adjudged  to  Bridget  Connolly  belonged  to 
the  said  succession,  and  was  held  by  Sarah  Connolly  under  a  simulated  sale,  now 
tBks  that  Bridget  ConnoUy  be  cited,  and  that  said  property  be  decreed  t6  belong 
to  the  succession  he  represents.  There  was  judgment  by  default,  which,  upon 
proof  of  the  facts  alleged  in  the  petition,  was  made  final,  and  the  defendant  ap- 
pealed. 

The  opinion  we  hare  formed  on  the  merits,  renders  it  unnecessary  to  notice  the 
bills  of  exception  found  in  the  record.  The  defendant  has  filed  m  this  court  sev^ 
enl  ideas  of  prescription,  and  the  (rfaintifif  waives  his  right  to  have  the  case  re- 
manded, under  art.  902  C.  P. 

I8t4  It  is  alleged  that  this  i^a  personal  action;  that  more  tiian  ten  years  have 
ehpied  since  Sarah  Connolly  received  from  the  syndic  of  HosJdns  a  tide  to  the 
property  claimed,  and  that  under  art.  3508  C.  C.  the  action  is  prescribed.  2d. 
It  is  further  alleged  that  the  debts  due  by  the  succession  of  Felix  ConnoUy  are 
evidenced  by  judgments  rendered  more  than  ten  years  before  the  institution  of 
this  suit,  and  that  they  are  also  prescribed  under  the  same  article  of  the  Code. 
We  have  also  been  referred  to  an  act  passed  in  1848,  on  the  subject  of  prescrip- 
tion, providing  that  the  time  required  for  it  shall  not  be  aflfected  by  absence  from 
the  State. 
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JuMoir  Tha  prajer  of  the  petition  is,  that  the  immovable  property  therem'deaciibed 

CoNHOLLT.  ^  decreed  to  belong  to  the  snccesuon  of  Fdix  Connolly,  and  that  it  be  defirered 
to  its  admmiftrator.  This  is  clearly  a  real  action,  unaffected  by  the  preacriptkm 
of  ten  jeari. 

Art  3506  provides  that  all'  personal  actions,  except  those  previeuBljr  enumen- 
ted  in  the  Code,  are  prescribed  by  ten  yean.  But  a  judgment  is  not  a  personal 
action,  and  does  not  come  within  the  rule.  The  debts  proved  are  still  due,  and 
must  be  sastisfied  out  of  the  property  of  Felix  Cownolly,  if  he  had  any  at  the 
tune  of  his  death.-  That  the  property  claimed  belonged  to  him  is  proved  by  &e 
judicial  declarations  of  the  defendant  in  the  former  case,  which  are  in  evideooe^ 
Thero  is  nothing  in  the  judgment  of  the  court  in  that  case  tending  to  falsify  those 
declarations;  on  the  contrary,  itenforces  a  compromise  entered  in1x>  between  the 
|)arti'esto  die  suit,  as  hebs  of  Felix  Connolly,  in  relation  to  &e  property  left  by 
him,  and,  with  the  consent  of  the  other  heirs,  adjudged  to  the  defendant  in  full 
ownership  that  portion  of  it  wluch  is  now  claimed.  The  defendant  received  it  in 
nght  of  Felix  Connolly,  and  her  title  to  it  is  by  inheritance.  She  cannot  there- 
lore  be  viewed  as  a  third  person,  and  the  prescriptions  of  one,  five,  and  ten  years 
which  she  has  pleaded,  under  arts.  1989,  3507,  3442,  3437,  C.  C.  can  no  more 
avail  her,  than  they  would  avail  Felix  Connolly,  if  he  was  alive. 

The  plea  that  the  action  of  the  p&intiff  to  annul  the  SEde'cannot  be  maintained, 
because  if  thero  was  fhiud,  Felix  Connolly  was  a  party  to  it,  and  as  he  would 
have  no  action  himself,  he  could  transmit  none  to  his  ropresentatives'i  assumes  that 
the  plaintiff  reprosents  the  deceased.  It  is  not  so;  the  succession  is  insolvent, 
and  the  administrator  represents  the  creditors. 
^  The  case  of  Grarder's  curator  v.  Carfahf$  executor^  is  not  applicable  to  tiiis^ 

controversy.  Judgment  affirmed^- 


4    170| 
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BOTLB   V.  MaNX> 

AQ  acts  or  UndrtncMH-^dttft  dk  fait  et  empie^emem,  ooming  bom  the  debtor,  Which  depiive* 
the  creditor  of  the  remedy  a&d  forom  oontemplated  at  the  time  of  die  contnct^  raipebd' 
prescription. 

Ai^PEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridgt,  J. 
i7.  D.  Ogden  and  MoU,  for  the  appellant.  Conklin,  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

Host,  J.  Tins  action  was  commenced  by  attachment,  in  August,  1847,  on  a- 
Itremlssory  notls,  which  had  been  due  more  than  five  years  at  the  time.  The 
plea  of^prescription,  under  art.  3505  of  the  Code,  prosents  the  only  question  in 
the  cause.  The  plea  was  maintained  in  the  first  instance,  and  the  plaintifiT 
appealed.  ^ 

In  Jannaiy,  1837,  the  defendant  Was  a  member  of  the  commereiial  firm  of 
Wi  L.  Sf  W.  Hihnn,  trading  in  Franklin,  in  tiie  State  of  Mississippi.  Bis  broth- 
er and  partner  subscribed  the  note  sued  on  in  the  name  of  the  firm,  on  the  6tii 
January  of  that  year.  It  was  payabFe  six  months  after  date.  IT.  L.  Mann 
was  killed'  before  the  maturity  of  the  note.  The  defendant  took  charge  of  his 
assets,  and,  in  the  words  of  one  of  the  witnesses,  ^<paid  as  long  as  he  had  availa- 
ble meaas,  and  finally  abandoned  all  in  despair.'*    In  1840|  he  romoved  ftom 
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Mkaimppi  toTexas,  which  was  then  a  foreign  eountiy,  and  thence  to  Mexico,        ^^-^ 
in  1847.  lU^ii. . 

We  consider  this  a  proper  case  for  the  application  of  the  rule  CorUra  fWh 
valemian.  AH  acts  or  hindrances — voies  defaU  ei  trnfiekemeniy  coming  from  the 
debtor,  which  deprive  the  creditor  of  the  remedy  and  forara  contemplated  at  the 
time  of  the  contract,  suspend  prescription.  2  Troplong,  Prescription,  725.  The 
Commercial  Code  of  France  establishes,  Ibr  bills  of  exchange,  «  prescription  nm- 
iiar  lothat  wUch  is  here  pleaded,  ft  has  been  held  there  that  this  prescription 
cannot  be  oppoeed  by  the  drawer  of  a  bill,  who,  before  the  expiration  of  the  fiye 
yean,  obtained  it  confidentially  from  the  holder,  and  wrongfVdly  kept  it  beyond  the 
time  at  which  prescription  would  have  accrued.  2  Troplong,  loco  citato.  And 
agpun,  itfk»r  the  drawer  of  a  bill  of  exchange  has  foiled,  and  the  bill  has  been 
placed  by  the  holder  in  the  hands  of  the  syndic,  if  the  syndic  foils  or  refuses  to 
return  it,  the  prescription  of  five  years  is  suspended  from  the  day  of  such  foil- 
ure  or  refusal.    Dalloz,  1845, 1st  part,  p.  29. 

The  disappearance  of  the  defendant,  and  his  removal  to  a  foreign  country,  was 
also  an  empidumtrU  by  which  the  plaintiff  vras  deprived  of  his  remedy ;  and  that 
his  intention  in  removing  was  to  defeat  the  claim  of  the  plaintiff  and  of  his  other 
creditors,  is|«pved  by  his  declarations  to  the  ptawtiff's  agent,  that  he  had  left  be- 
hind him  many  debts  which  he  never  intended  to  pay,  and  that  if  this  was  one  of 
them  he  would  class  it  with  the  others,  and  never  pay  it.  In  this  resolve  we 
cannot  assist  him. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  fayor  of  the  plaintiff  for  the  sum  of  $302  75,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  9th  July,  1837,  till  paid,  and  costs 
in  both  courts.  It  is  further  ordeji^ed  that  the  property  attached  be  sold  to  satiajFy 
this  judgment. 


Spiller  r.  Davidson. 


The  pieicriptieDof  five  yean,  C.  C.  A5S5,  does  not  apply  to  «  note  not  «egotial»le.    8nch  t 
ante  ie  preecribed  by  ten  yean.    G.  C.  3508. 

APPEAL  from  the  District  Court  of  Livmgston,  Lawson^  J.  WdUerstoth  for 
the  piaintifir.  W.  D.  Hennem^  for  the  appelant.  The  judgment  of  the 
court  was  pronounced  by 

SlidelAw  J.  The  phiintiff  alleges  that,  in  li839,  he  placed  a  note  in  the  hands 
of  the  defendant  for  coUection,  and  that  the  defendant  has  made  no  effort  whatev* 
er  to  obtain  a  judgment,  but  has  permitted  it  to  become  extingnished  by  prescrip- 
tion; that  he  has  retained  the  note  in  bis  possessbn  and  has  transferred  it  for  his 
own  benefit;  and  by  his  professional  neglect  and  misconduct  has  made  himself 
liable  for  its  amount.  The  defendant  pleaded  the  general  issue.  He  also  plead- 
edthat  the  plaiotiflf  had  failed  to  furnish  the  evidence  necessary  to  establish  the 
vafidity  of  the  note;  that  he  had  offered  to  return  the  note ;  and  has  always  held 
it  subject  to  the  plaintiff's  order.  He  deposited  the  note  with  the  clerk  of  the 
court  at  the  time  of  filing  his  answer. 

The  noto  is  dated,  in  October,  183*8,  is  payable  at  twelve  mcmths,  and  is  not 
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SpitLXA  negotiable  in  ito  form,  being  a  promise  to  pay  to  Imoc  B.  Shipler.  It  purports  to 
Datiimon,     be  signed  by  the  marii  of  the  maker,  Amelia  Gordon, 

As  the  instrument  was  not  negotiable,  it  was  not  subject  to  the  prescription  of 
five,  but  of  ten  yean.  It  is,  therefore,  not  yet  prescribed.  Whidng  ▼.  Prtntice^ 
12  Rob.  141,  ^.  The  judgment  of  the  court  below  based  upon  the  supposed 
extinction  of  the  note  is,  therefore,  erroneous. 

In  an  action  of  this  sort  it  is  incumbent  on  the  plaintiiOr  to  show  that  he  had  a 
valid  claim,  which  has  been  impaired  or  lost  by  the  negligence  or  misconduct  of 
the  attorney.  The  evidence  does  not  establish  the  existence  now,  or  at  any  Ume, 
of  a  valid  claim  in  favor  oi  the  plaintiff  against  Amelia  Gordon  or  her  suc- 
cession. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  revived,  and 
that  there  be  judgment  for  the  defendant,  with  costs  in  both  courts. 


Heeefobd   V.  The   Police  Jury  op  West  Baton  Rouge. 

Article  3411  C.  C.  appliea  to  the  abandonment  of  the  possession  of  moveables  only.  An 
abandonment  of  the  title  to  land  must  be  made  in  writing. 

Where  a  road  and  levde  ordered  by  the  police  Jury  to  bo  conatnicted  on  a  tract  of  land  10 
abjudicated  to  the  proprietor  of  the  land  fiyr  a  certain  sum,  who  complies  with  the  terms 
of  the  abjudication,  being  himself,  aa  proprietor  of  the  land,  the  first  party  boond  to  pay 
the  amoont  of  the  adjudication,  his  claim  will  be  extinguished  by  confusion. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Penn,  J.     EIoMj  for 
the  plaintiff.     Brunot  and  Bennett^  for  the  appellants.    The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  alleges  that  he  was  the  owner  of  a  tract  of  land,  hay- 
ing ten  arpents  front  on  the  river  Mississippi;  that,  after  the  high  water  of  1844, 
it  became  necessary  to  construct  thereon  a  new  levee,  which,  in  conformity  with 
the  general  regulations  then  in  force,  was  to  be  placed  at  least  one  arpent  from  the 
bank  of  the  river,  which  levee  the  petitioner  held  himself  ready  and  willing  to 
construct  whenever  directed  to  do  so ;  that  the  police  jury  conceiving  that  the 
]ev6e  should  be  placed  at  more  than  one  ai^pent  from  the  bank  of  the  river,  ap- 
pointed commissioners  to  examine  the  premises,  and  fix  the  direction  as  well  as 
the  dimension  and  probable  cost  thereof,  and  as  nearly  as  possible  the  amount  of 
damages  which  the  petitioner  might  sustain  by  the  construction  of  the  lev6e ;  that 
the  commissionei*8  in  their  repoit  recommended  that  a  new  lev6e  should  be  con- 
structed at  a  distance  of  five  (u-pents  from  the  bank  of  the  river,  without  making 
any  mention  of  the  damage  which  the  petitioner  might  sustain  thereby,  whicl^ 
report  was  adopted  by  the  police  jury  and  the  construction  of  the  lev6e  ordered ; 
that  the  petitioner  notified  the  inspector  to  proceed  in  the  manner  pointed  out  by 
law  to  ascertain  the  damage,  which  he  refused  to  do,  and  that  the  said  inspector 
advertized  to  the  lowest  bidder  the  making  of  the  road  and  levoe;  that  the  peti- 
tioner attended  in  pei*son  on  the  day  fixed  for  the  adjudication,  and  when  the  s^™ 
of  $15,000  was  bid,  he  determined  to  abandon  to  the  parish  his  tract  of  land,  and, 
to  avoid  the  ruinous  consequences  that  might  ensue,  claimed  the  right  to  become 
a  bidder,  and  thereupon  bid  tlie  sum  of  ^14,500,  which  bid  was  accepted  and  no 
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one  bidding  a  leas  snm,  the  constnition  of  the  road  and  lev^e  wa«  adjudicated  to  HtaaroRo 
him,  and  the  inspector  exacted  a  bond  and  surely,  which  were  fumiahed;  that  police  Jury  or 
the  petitioner  faithfully  complied  with  the  terms  of  the  adjudication,  and  that  the  ^*o^  Baton 
road  and  lev^e  made  by  him  were  accepted  by  the  inspector,  and  his  bond  cancell- 
ed and  returned  to  him;  that,  after  the  completion  and  reception  of  the  road  and 
lev6e,  the  petitioner  made  known  to  the  police  jury  that,  in  consequence  of  the 
placing  of  the  lev6e  fi?e  arpents  from  the  bank  of  the  river,  he  had  been  damaged 
in  the  sum  of  $6,000,  which  he  requested  them  to  pay,  or  otherwise  to  adopt  some 
reaolutson  for  referring  his  claim  to  an  amicable  adjustment,  all  of  which  they  re- 
fused to  do;  whereupon  they  were  more  formally  notified  of  the  abandonment  of 
the  land  to  them  and  of  the  intention  of  the  petitioner  to  claim  the  full  benefit  of 
his  contract,  and  demand  payment  of  the  sum  of  $14,500;  and  also  of  his 
readiness  to  make  a  transfer  in  an  authentic  form  of  the  land.  The  prayer  is  that 
judgment  be  rendered  in  favor  of  the  petitioner  for  $14,500,  and  that  the  police 
jury  be  condemned  to  accept  a  title  to  the  land,  or  that  otherwise  the  petitioner 
may  haye  judgment  for  $6,000,  the  damages  sustained  by  him  on  account  of  the 
unauthorized  location  of  the  lev6e. 

The  answer  specially  denies  the  existence  of  any  law  autliorizing  the  daim  for 
damages  aet  up  by  the  plaintiff,  and  contains  further  a  general  denial. 

On  the  application  of  the  plaintiff  the  venue  was  changed,  and  the  case  tried 
before  a  juiy  of  West  Feliciana.  At  the  trial  the  plaintiff  discontinued  his  claim 
for  damages,  and  the  jury  having  returned  a  verdict  in  his  &vor  for  $14,500,  the 
defendants  have  appealed  from  die  judgment  rendered  thereon. 

This  case  is  free  from  difficulty.  It  is  unnecesssaiy  to  determine  whether  the 
plaintifif  could  abandon  the  land,  no  legal  abandonment  having  been  shown,  and 
the  fact  that  it  was  made  being  inconsistent  with  the  claim  of  damages  set  up  in 
the  petition.  The  plaintiff's  counsel  contends  that  the  law  requires  no  particular 
form  as  the  evidence  of  an  abandonment,  and  that  it  is  enough  to  do  some  act 
which  manifests  the  intention  of  abandoning  the  possession.  C.  C.  art.  3411,  to 
which  he  refers  us,  applies  to  the  abandonment  of  the  possession  of  moveables 
only.  An  abandonment  of  the  titie  to  land  must  of  course  be  made  in  writing. 
The  adjudication  has  not  changed  the  rights  and  obligations  of  the  parties  to 
this  controversy.  The  plaintiff  stands  precisely  as  he  would  stand,  if  he  had 
made  the  levee  when  he  was  directed  to  do  so  by  the  inspector.  He  would  be 
the  first  party  bound  to  pay  the  amount  of  the  adjudication  if  it  had  been  made  to 
anodier,  and,  being  at  the  same  time  debtor  and  creditor,  his  daim  is  extinguished 
by  confusion. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 


Wattbbston  V.  Webb,  Administrator. 

Ajtide  2423  C.  C.  which  prohibits  attomies  from  pwhajing  litigioiu  rights  which  fall  within 
the  jaridiction  of  the  ooarts  before  which  they  practice,  under  the  penalty  of  nullity,  and 

'  the  payment  of  all  co«t«,  damages  and  intereat,  is  imperative ;  and  the  fact  that  the  at- 
torney had  no  connection  with  the  litigation,  and  that  the  purchase  appears  to  have  been 
fair,  caooot  exempt  the  purchaser  from  the  operation  of  that  article. 
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Wattemtqii      *  PPEAL  from  the  DiHrict  Couitxjf  St  Heleiia,  Petin,  J.    Wattcrston,  tfypel- 
WiBB.       il.  lant,  |9ro  «e.    Bullard  and  i^nwt,  on  the  mne  side.    Merriekt  for  &e  de- 
fendant   The  judgment  of  the  eouit  waa  pronounced  by 

£u8Ti8,  C.  J.  This  18  an  appeal  from  a  judgpient  of  ibe  Q9lirtof  tlie  Eighth 
Judicial  Diatrict  diamiBaing  iftie  i^aintiff'a  petition,  on  the  ground  that  hia  action 
could  not  be  maintained  because  it  waa  founded  upon  a  litigipna  rig^t  purchaa- 
ed  by  him,  he  being  an  attorney  at  law  practiaing  in  the  court  he^re  which  the 
right  waa  to  bia^Niforced.  The  plaintiff  has  taken  thia  appeaL  It  appears  that  a 
judgment  was  rendered  in  the  late  court  of  Probatea  of  St  Helena  agatnat 
Webb^  aa  administrator  of  the  sueeesaion  of  SUpheiwm^  from  which  an  appeal 
waa  taken  by  Webb  to  thia  comt  It  was  filed  on  the  lOtli  February,  1846,  and 
judgment  waa  rendered  on  the  10th  May,  1847.  The  judgment  was  in  favor  of 
the  New  Orleana  Gas  Light  and  Banking  Company ;  and  by  an  act  of  aale  passed 
before  a  notaiy  in  New  Orleans,  on  the  17th  of  February,  1847,  pending  iSi$m  ap- 
peal, the  plaintiff  became  the  purchaaer  from  the  bank  of  tfija  ^m  againat  the 
succession  of  Stephenson,  together  with  a  large  number  of  other  claims,  many  of 
which  were  considered  desperate  or  doubtful.  The  plaintiff  had  no  connection 
with  the  litigation  between  the  bank  and  Webb^  and  the  purchase  appears  to  have 
been  a  ftir  one.  Article  2422,  which  prohibits  attorneys  f^m  purchasing  litigi- 
ous ri^iCs  which  fall  within  the  juriadictioB  of  the  courts  before  which  they  [Hmc- 
tice,  under  the  penalty  of  nullity  and  the  payment  of  all  the  costs,  damages  and 
interests,  is  imperative,  and  the  district  judge  did  not  err  in  giving  it  effect. 

Judgment  qfinned. 


Kbmp,  Tutrix  Vn  Nichols. 

Ko  idion  cmn  be  nudntained  against  a  party  fat  aiding  a  debtor  in  removing  beyond  the 
Umiti  of  the  State  ilaves  fnVJect  to  a  Judicial  mortgage  in  favor  of  plaintiff,  wbere  the 
evidence  abowi  that  the  debtor  poeseaied  no  other  property*  and  that  prior  mortgages 
recorded  againat  the  debtor  exceed  the  value  of  the  tlavei.  Per  Curiam  i  The  plaintiff 
baa  floftained  no  ii^nry,  and  can  have  no  action  i  or  if  it  be  conceded  that  the  plaiatiff*a 
Jut  in  ft,  reanlting  from  the  general  mortgage,  ia  iniBcient  to  authorise  the  action,  the 
damages  most  be  merely  nominaL 

APPEAL  fimn  the  District  Conrt  of  Concordia,  Farrar,  J.     Tlumuu  and 
Snyder,  for  the  appellant.    Stacy  and  Sparrow^  for  the  defendant.    The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C  J.  The  plamtiff  is  a  judgment  creditor  of  Charles  N.  Rtndey^ 
The  judgment  having  been  duly  recorded  operated  as  a  general  mortgage  on  the 
property  of  Rowley.  The  petition  alleges  that  certain  slaves  therein  named 
owned  by  Rowley  and  in  his  possesnon,  though  covered  for  fraudulent  purposes 
under  the  name  of  Jacob  D.  Lansing,  of  the  value  of  $10,000,  were  removed 
from  the  State  to  paits  unknown.  It  charges  that  the  defendant,  fully  aware  of 
the  mortgage  rights  of  tjie  plaintiff  upon  the  akvea  and  intending  to  defeat  them, 
coDuded  with  Rowley,  and  others  to  the  petitioner  unknown,  and  fraudulently 
aided  in  removing  the  slaves,  he,  the  defendant,  well  knowing  the  utter  insolven- 
cy of  Rowley,  and  thus  accomplishing  their  purpose  of  defeating  the  mortgage^ 
It  further  states  that,  after  exhausting  all  the  property  of  Rowley  known  to  the 
petitioner,  a  large  balance  of  the  judgment  remains  due  and  unpaid,  and  thatahe 
has  sustained  damage  to  the  amount  of  the  value  of  the  slaves,  by  the  illegnl. 
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VDjiMt,  and  fraudulent  acta  of  tiie  defendant  in  tiie  premises.    She  prays  jtMg-        ^xmp 
meat  for  $10,000,  the  amount  of  the  alleged  damage,  end  for  general  relief.  Nxchou. 

The  defence  to  this  action  is,  an  alleged  bond  fide  purchase  of  the  slares  by 
the  defendant  from  Charles  N.  Rowley,  as  the  attorney  in  feet  of  Samiul  Row- 
lejf,  by  act  under  private  signatmre,  dated  the^  3lBt  July,  1847,  for  a  just  price, 
he,  the  purchaser,  believing  that  the  slaves  belonged  to  said  Samuel  Rowley  i 
There  was  a  verdiet  for  the  defendant,  and  judgment  having,  been  rendered  in 
eonformity  therewith,  the  plaintiif  has  appealed. 

In  addition  to  the  general  defence  resting  on  the  hond  fides  and  the  validity  of 
die  purchase  of  the  slaves  by  the  defendant,  a  point  was  made  and  has  been  ar- 
gued before  us,  that  there  were  other  judicial  mortgages  against  RotoUy^s  pro-* 
party  having  precedence  over  that  of  the  plaintiif,  and  that  the  plaintiif  has  no 
sufficient  interest  in  the  slaves  to  support  the  present  action  for  damages  against 
the  defendant.  It  appears  that  the  judicial  mortgages  recorded  against  Rowley 
exceed  Ae  sum  alleged  to  be  the  value  of  the  slaves;  the  petition  states  that  his 
property  has  been  exhausted,  and  it  foHoWs  that  these  slaves,  eight  in  number, 
alone  renuiin  to  satisfy  the  prior  judgments  agiunst  him.  The  judicial  mortgage 
gave  a  rig^  to  tiie  j^ntiff  over  the  property  of  the  debtor  for  the  security  of 
her  debt,  with  the  power  of  having  it  seis^ed  and  sold  in  de&ult  of  payments 
The  existence  of  a  judicial  mortgage  on  property  dees  not,  in  any  sense,  affect 
the  validity  of  the  disposal  of  it  by  a  contract  ef  sale.  The  owner  may  sell  it; 
and  the  purchaser  takes  it  subject  to  the  mortgage.    It  may  be  sold  under  exe->  ' 

cntion,  the  mortgage  stall  subsisting  m  the  hands  of  the  purchaser. 

The  injury  complained  of  by  the  plaintiff  is  the  collusion  of  the  defendant  with 
Rowley  and  othen,  in  removing  the  slaves  from  the  State  and  thereby  defeating 
her  mortgige.  She  having  neither  the  ownership  nor  the  possession  of  the  slaves, 
if  her  action  be  based  upon  the  2294th  article  of  the  Code,  which  provides  that 
eveiy  act'whateverof  man  that  causes  damage  to  another  obliges  him  by  whose 
fruit  it  happened  to  repair,  it  is  then  incumbent  on  us  to  ascertain  what  damage 
die  plaintiff  has  suffered  by  the  acts  of  the  defendant  in  thus  fuding  in  removing 
the  slaves.  The  petition  assumes  that  the  measure  of  the  responsibility  of  the 
defendant  is  the  value  of  the  slaves.  Let  us  suppose  then  that  the  slaves  are 
leCumed,  and  sold  under  execution,  and  the  proceeds  in  court  for  distribution 
^Aie  plaintiff  can  have  no  portion  of  them ;  they  must  be  applied  to  the  satisfae 
tbn  of  the  previous  judgments,  and  thus  it  seems  to  us  that  the  plaintiff  stands 
before  us  without  interest  to  mamtain  the  present  suit.  She  has  sustained  no 
tnjuiy,  and  can  have  no  action.  Or,  if  it  he  conceded  that  thtf  plaintiff's  jus  in 
re,  resulting  from  the  general  mortgage,  is  sufficient  io  authorise  the  action,  the 
damages  must  be  merely  nominal,  and  below  in  amount  the  jurifeKliction  of  the 
court  of  the  first  instance. 

The  right  of  the  plaintiff  to  maintain  this  action  is  pfec^d  upon  the  same  foot- 
ing by  the  argument  of  counsel,  as  that  of  the  creditor  to  set  aside  a  fraudulent 
conveyance  made  by  his  debtor.  The  caseb  a^  similar  in  principle,  but  the  ob- 
j(¥^rion  taken  to  the  present  action  is  provided  fdr  expressly  in  the  revocatoiy 
action  and  removed.  The  judgment  in  that  action,  in  avoiding  the  fraudulent 
coBCract,  applies  tiie  properQr  convey^  by  it,  or  its  value,  to  the  payment  of  the 
I^Bintiff^s  debt.  Civil  Code,  1972.  We  think  the  providons  of  law  concerning 
the  revocatory  action  are  in  conformity  with  the  views  we  have  expressed  con- 
cerning the  |daintiff*s  right  of  action  in  the  case  as  presented  to  us,  in  thus  cre- 
ating a  definite  interest  m  the  creditor  is  the  result  of  the  litigation  which  is  thtt» 
made  to  inure  to  his  benefit* 
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Kcxp  The  district  judge  was  of  opmion  that  the  judicial  mortgages  recorded  against 

Nichols.  Charles  N.  Rowley^  for  an  amount  exceeding  the  value  of  the  slaves  and  having 
precedence  of  the  plaintiff's  mortgage,  did  not  affect  her  right  to  recover  in  this 
action,  and  so  charged  the  jury,  who  found  a  general  verdict  for  the  defendant. 
The  evidence  satisfies  us  that  the  slaves,  at  the  time  of  the  alleged  purchase  by 
the  defendant  from  Charles  N.  Rowley,  as  the  attorney  in  fact  of  Samuel  Row- 
ley,  wdre  the  property  of  Charles  N.  Rowley,  and  not  of  Samuel  Rtndey,  and 
that  the  names  in  which  the  titles  were  placed  of  Jacob  D.  Lansing  and  Samuel 
Rowley,  were  used  by  Charles  ^.  Rowley  for  his  exclusive  benefit,  for  the  pur- 
pose of  screening  the  slaves  &om  his  creditors.  We  do  not  find  that  the  rela- 
tions of  Lansing  and  Samuel  Rowley  and  Charles  N.  Rowley,  in  respect  to 
these  slaves,  differ  materially  from  those  established  in  the* case  of  Rowley  v. 
Kempf  2  Ami.  362,  and  Farrar  v.  Rowley,  lb.  478. 

As  to  the  privity  of  Nichols  to  the  mode  of  operating  of  Charles  N.  Rowley 
which  his  transactions,  which  have  been  the  subject  of  judicial  investigation,  have 
discloBed,  his  position  and  relations  with  the  latter  leave  no  doubt  on  our  mindst 
and  we  do  not  concur  with  the  juiy  as  to  the  bona  fides  of  tiie  defendant  in  his 
■fleged  purchase  of  the  slaves.  Altiiough  averse  to  the  reversal  of  verdicts  of 
juries  on  questions  of  fact  in  cases  of  this  kind,  we  should  have  felt  ourselves 
obMged  to  have  set  aside  this  verdict  and  have  ordered  a  new  trial,  had  the  plain- 
tiff made  out  a  sufficient  cause  of  action.  As  the  case  stands  before  us, 
the  only  judgment  we  can  render  is  that  of  non-suit. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  judgment  be  rendered  against  the  plaintiff  as  in  case  of  non-suit,  with 
costs  in  the  District  Court;  the  defendant  paying  those  of  this  appeal. 


Dunbar  v.  Manskbb. 

Deoifkm  ia  McDonogh  v.  DtUiilett  3  An.  R.  660,  aJBnned. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Buri,  J.  PaUr* 
son  and  Brewer,  for  the  appeUant.  Elam,  for  the  defendant.  The  judg^ 
ment  of  the  court  was  pronounced  by 

KiNG,  J.  This  cause  was  tried  in  the  court  below  in  the  absence  of  the  plain- 
tiff and  of  his  counsel,  and  a  final  judgment  rendered  in  favor  of  the  defendant 
<m  the  merits,  from  which  the  plaintiff  has  appealed. 

The  defendant  pleads  no  demand  in  reconvention.  His  answer  is  an  admission 
of  his  signature,  and  a  general  denial  of  his  liability.  We  have  recent^  held 
that  in  such  cases  the  only  judgment  which  can  be  rendered  on  the  fisiilure  of  the 
plaintiff  to  appear  and  prosecute  his  demand,  is  one  as  in  case  of  non-suit.  Mc* 
Donogh  V.  DuiiUet,  3  An.  660. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  a  judgment 
rendered  against  the  plaintiff  as  in  case  of  non-suit;  the  plaintiff  paying  the  coetB 
of  the  court  below,  and  tiie  defendant  those  of  this  appeal 
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The  Statb  v.   MoRRig* 

*The  excQlpatory  oath  aathorized  by  sec.  17  of  th«  itat.  of  7  Jane,  1806,  to  be  takeb  by  a  party 
proaecated  under  that  itatate  for  the  crael  treatment  of  a  slave,  in  the  absence  of  any  wit: 
neas,  ia  not  oonchisive  of  the  innocence  of  the  aocoaed,  bat  mait  be  received  and  weighed 
as  other  evidence)  and  may  be  rebatted. 

APPEAL  from  the  District  Court  of  St.  Helena,  Penn^  J.  Elmore^  Attorney 
General,  for  the  State.  HaUey^  Ellis  and  Haynes,  for  the  appellant* 
The  judgment  of  the  court  Was  pronounced  by 

Kino,  J.  The  appellant  was  prosecuted  for  the  cruel  treatment  of  his  slave, 
under  the  act  of  7th  June,  1806.  Bui.  &  Curry's  Dig.  p.  61,  §  16,  17.  No 
person  having  been  present  when  the  alleged  cruel  punishment  was  inflicted,  the 
defendant  tendered  on  the  trial  his  own  affidavit  in  exculpation,  which  was  re-^ 
ceived.  The  judge,  however,  instructed  the  jury  that  it  was  not  conclusive  of 
the  appeDant's  innocence,  but  was  to  be  received  and  weighed  as  other  evidence* 
and  might  be  rebutted.  To  this  charge  a  bill  of  exceptions  was  taken<  The  ac- 
cused was  convicted  and  sentenced,  and  has  appealed. 

The  section  of  the  hiw  under  which  the  defendant's  affidavit  was  received  is 
u  follows :  **  If  any  slave  be  mutilated,  beaten,  or  ill  treated,  contrary  to  the  true 
intent  and  meaning  of  this  act,  when  no  one  shall  be  present,  in  such  case  the 
pwner,  or  other  person  having  the  charge  or  management,  of  said  slave  thus  mu- 
tulated,  shall  be  deemed  responsible  and  guilty  of  the  said  offence,  and  shall  be 
prosecuted  without  further  evidence,  unless  the  said  owner,  or  other  person,  so 
as  aforesaid,  can  prove  the  contrary  by  means  of  good  and  sufficient  evidence,  or 
can  clear  himself  by  his  own  oath."  It  is  contended  that  the  oath  authorized  by 
this  section  not  only  repeld  the  presumption  of  guilt  created  by  the  statute,  but  is 
to  be  taken  as  conclusive  of  the  defendant's  innocence.  Such  does  not  appear  to 
ns  to  be  a  just  interpretation  of  the  act  The  law  creates  a  presumption  of  the 
master's  guilt,  which,  in  the  absence  of  this  express  legislation,  would  not  arise. 
It  is  founded  upon  the  relation  of  master  and  slave,  and  the  poWer  of  the  former 
to  maltreat  the  latter  secrotly  and  without  the  possibility,  in  many  instances,  of 
otherwise  establishing  his  guilt. 

He  is  consequently  held  answerable  for  the  cruel  treatment  received  by  his 
dave  while  under  his  charge,  and  when  no  person  is  present,  and  is  presumed  to 
be  guilty  of  the  offence,  '*  unless"  in  the  words  of  the  act,  "  he  can  prove  the  con- 
trary." The  burthen  of  proof  in  such  cases  is  thrown  on  the  accused,  who  is 
required  to  establish  his  innocence,  and  for  this  purpose  is  permitted  to  use  his 
own  affidavit,  in  addition  to  the  testimony  which  is  receivable  in  ordinary  prose- 
cations.  The  statute  has  not  said  that  this  oath  is  to  be  conclusive,  or  of  higher 
dignity  than  other  evidence ;  nor  do  its  terms  authorize  the  conclusion  that  such 
was  the  intention  of  the  law-giver.  The  obvious  meaning  of  tlie  expressions, 
'*  unless  he  can  clear  himself  by  his  own  oath,"  is  that  the  defendant's  affidavit 
shall  be  admissible ;  and,  if  believed,  that  its  disclosures  shall  be  such  as  to  estab- 
lish his  innocence. 

It  has  been  correctly  urged  by  the  Attorney  General,  that  the  interpretation 
contended  for  by  the  defendant  would  enable  the  master  to  escape  punishment 
by  inteqwsing  his  oRth,  when  his  guilt  could  be  satisfactorily  established  by  other 

'23 
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Statb  testimonyf  which  could  not  have  been  contemplated  by  the  legislatare.  He  mny 
MoHjus.  havo  previously  confessed  his  guilt,  or  it  may  be  established  by  circumstantial 
testimony,  which  is  often  as  conclusive  as  positive  and  direct  evidence;  or  the 
facts  disclosed  by  the  affidavit  itself  may  bring  the  juiy  to  a  different  conclusion 
from  the  defendant  in  relation  to- the  cruelty  of  the  punishment.  In  such  cases 
the  legislature  could  not  have  intended  that  the  oWner  should  escape  punishment 
by  interposing  his  0¥m  oath;  or  that  the  jury  should  acquit^  notwithstanding 
their  convictions,  from  the  testimony,  of  the  guilt  of  the  accused.  No  greater 
weight  is  to  be  given  to  the  oath  of  the  accused  in  such  cases  than  to  other  testi- 
mony, and  the  judge  did  not,  in  our  opinion,  err  in  his  instructions  to  the  jniy. 

Judgment  affirmed- 


Johnson  et  al.  v.  Imbodek. 


XOtt   W\  One  With  whom  slaviis,  belonging  to  a  racceasion  opened  in  another  State,  were  deposited  for' 

safe-keeping  in  that  State,  hy  whoae  lawa  they  are  personal  property,  and  irom  whose 
poMeision  they  have  been  frandnlently  and  forcibly  taken,  lind  brought  to  thia  State  and 
■old,  has  anch  a  qualified  property  in  them  aa  wiU  enable  him  to'  maintain  an  action  for 
tfieir  poiaeaaion  againat  the  pnrchaa^;  bnt  he  cannot  recover  the  value  of  their  hire  while 
in  posaeaakm  of  the  defendant;  for  that  he  ia  answerable  to  the  aucceasion- to  which  they 
belonged. 

APPEAL  from  the  District  Court  of  Carroll,  Selhy,  J.  Thomas,  fbr  the  plain* 
tiffs.  Short  aiid  BlackBurii,  for  the  appellants.  The  judgment  of  the  court 
Was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs  were  the  sureties  of  Samuel  Campbell  on  his 
bond  given  in  the  Sbte  of  Arkansas,  as  executor  of  the  lastr  will  of  Duncan  G. 
Camphelli  deceased.  The  plaintiffs  it  appears,  having  reason  to  be  alarmed  at  the 
mismanagement  of  the  executor  of  the  affairs  of  the  succession  entrusted  to  him; 
and  the  Court  of  Probates  under  which  he  held  his  authority  having  taken  cogni- 
sance of  the  application  of  said  plaintiffs  to  be  released  from  their  suretyship, 
decreed  that  Campbell  should  furnish  other  security.  It  further  appears  that,  in 
order  to  quiet  the  apprehensions  of  the  plaiiitiffs,  and  before  any  new  security 
was  given  by  Campbelly  he  deposited  with  them  for  safe  keeping,  to  await  the 
further  action  of  the  Court  of  Probates,  certain  slaves  belonging  to  the  succes- 
sion. It  is  alleged  that  afterwards  Campbell  fraudulently  and  forcibly  took  finom 
Uie  possession  of  the  plaintiffs  the  slaves  thus  deposited,  and  brought  theii  to 
this  State,  where  He  fraudulently  transferred  them  to  Imboden,  who  has  them  in 
his  possession.  The  plaintiffs  brought  the  present  suit  against  Imboden  for  the 
possession  of  the  slaves,  and  had  them  sequestered.  A  verdict  of  a  jury  was 
rendered  in  favor  of  the  plaintiffs  for  two  of  the  slaves  Alice  and  Viney,  and  for 
$208  fbr  their  hire.  From  the  judgment  rendered  on  this  verdict  the  defendant 
has  appealed. 

The  occurrences  which  gave  rise  to  this  suit  took  place  in  the  county  of  Chicot, 
adjoining  the  northern  boundaiy  of  this  State. 

The  argument  presented  for  the  defence,  relates  to  the  want  of  any  legal  right 
to  maintain  this  suit,  on  the  part  of  the  plaintiffs.  But  it  appears  to  us  that  this 
right  is  unquestionable.    The  slaves  being  \p  the  possession  of  the  plaintiffs  in  the 
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State  of  Aifconsafl,  where  the  saccession  is  still  open  and  its  affairs  unsettled,  and  Jobrson 
having  been  delivered  to  them  by  Campbell  for  safe-keeping  to  await  the  action  Imbodxit. 
of  the  Court  of  Probatest  it  seems  to  us  that  their  right  of  possession  cannot  be 
drawn  in  question  by  a  mere  spoliator.  CampbeWs  rights  as  a  legatee  gave  him 
DO  right  to  remove  the  slaves  to  this  State,  and  to  dispose  of  them  to  the  detri- 
ment of  the  succession  which  he  was  charged  to  administer.  The  other  slaves 
brou^t  to  this  State  by  Campkell  have  found  dieir  way  across  the  line  to  Arkan- 
sas, and,  in  permitting  the  depositories  to  maintain  this  action,  we  are  only  in  &ct 
returning  those  slaves  to  the  action  of  the  forum,  &om  which  they  were  removed 
fi>r  purposes  which  no  court  can  justify.  Slaves  being  moveables  by  the  laws  of 
Arkansas,  the  plaintiffs  have  such  a  qualified  property  in  them  as  will  support  this 
action  against  a  party  in  the  position  of  the  defendant.  The  judgment  being  for 
the  possesskm  of  the  slaves  we  consider  that  part  of  it,  which  secures  the  posses- 
sion to  tbo  plaintiffs  as  correct;  but  for  their  hire  the  defendant  will  be  responsi- 
ble to  the  succession  to  which  the  slaves  belonged 

The  judgment  of  the  District  Court  decreeing  the  defendant  to  pay  the  plain- 
tiffs the  sum  of  $208,  or,  as  it  is  written,  two  thousand  and  eight  dollars,  is 
therefore  reversed;  and  that  declaring  the  possession  of  the  slaves  Alice  and 
Viney  to  the  plaintiffs  is  affirmed;  the  defendant  paying  the  costs  of  the  District 
Court,  and  the  plaintiffs  those  of  this  appeal. 


Halliman  et  al.  r.  Clark  et  al. 

In  an  action  on  an  obligation  in  favor  of  a  partnenhip,  all  the  partners  muit  join  to  enforce 
its  performance.  If  one  of  the  partners  be  abient,  be  may  be  represented  by  a  curator 
adhae. 

APPEAL  from  the  District  Court  of  Madison^  Selby,  J.  Amonettj  for 
the  plaintiffs.  Stockton  and  SteeUy  for  the  appellants.  1.  An  obligation 
in  fiivor  of  a  firm,  or  several  persons  jointly,  cannot  be  sued  for  by  any  one  mem- 
ber of  the  firm  or  payees,  but  the  action  must  be  instituted  by  all  the  members  or 
payees;  and  a  judgment  rendered  in  theur  joint  name  or  firm,  at  the  suit  of  any 
one  or  any  part  of  them,  would  be  no  bar  to  a  suit  by  the  whole  firm  for  the  same 
cause,  or  of  the  other  partners  for  theur  shares.  Tucker  v.  Lile^  4  La.  328.  10 
La.  432.  13  La.  484.  16  La.  31.  9  Rob.  149.  The  judgment  of  the  court 
was  pronounced  by 

Kino,  J.  Clark  executed  an  obligation  in  favor  of  McReynolds,  Halliman  S^ 
Co.,  a  firm  composed  oi  McReynolds,  Halliman  and  Riley  ^  for  the  payment  of  the 
price  of  constructing  a  lev6e,  and  the  defendant  Downea  became  the  guarantor  of 
Clark  for  tiie  performance  of  the  obtigation.  Upon  this  contract  Halliman  and  the 
administrator  of  McReynolds  instituted  the  present  action  to  enforce  payment.  The 
defendants  excepted  to  the  petition  for  the  want  of  proper  parties,  averring  that 
RUey  should  have  been  joined  in  the  action.  An  amended  petition  was  thereupon 
filed,  setting  forth  that  RUey  was  a  partner  of  the  firm  of  McReynolds^  Halli- 
man  ff  Co.,  and  making  him  a  party  plaintiff.  The  defendants  then  pleaded  to 
the  merits.  On  the  trial  the  attorney  of  the  plaintiffs  was  examined  as  a  witness. 
He  deposed  that  he  had  never  seen  RUey,  or  been  authorized  by  him  to  jom  him 
IB  a  party  plaintiff  in  the  0Uit.    That  the  amended  petition  was  jwesented  in  con- 
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Ualliman  sequenGe  of  the  exception  filed  by  the  defendants,  that  the  object  of  the  witnesd 
Ci^ABS,  ^^  ^  collect  the  sum  due  for  the  use  of  Halliman,  who  vtbb  the  holder,  and,  as 
he  believed,  the  exclusive  owner  of  the  demand.  The  district  judge  instructed 
the  jury  that  the  plaintiffs  were  properly  before  the  court,  and  a  bill  of  exceptions 
was  taken  to  that  part  of  his  charge.  There  was  a  verdict  in  favor  of  the  plain- 
tiffs, and,  after  an  ineffectual  efibit  to  obtain  a  new  trial,  the  defendants  appealed. 

The  district  judge,  in  our  opinion,  erred  in  his  instructions  to  the  jury.  It  has 
been  repeatedly  held  that,  when  the  obligation  is  in  favor  of  a  firm,  all  the  part- 
ners must  join  in  the  action  to  enforce  its  performance.  Crozier  v.  HodgCy  3  La. 
357.     Catltr  v.  Cochran,  13  La.  484.     Flower  v.  O' Connor j  7  La.  196. 

As  the  plaintifTs  however  are  not  without  remedy,  but  may  still  make  RUey  a 
party,  by  causing  him  to  be  represented  by  a  curator  ad  hoc,  we  will  remand  the 
cause,  which  justice  appears  to  us  to  require. 

The  judgment  of  tlie  District  Court  is  therefore  reversed,  and  the  cause 
remanded  to  be  proceeded  with  according  to  law,  the  appeUees  paying  the  cosuj 
pf  this  appeal. 
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Brown  v.  The  Police  Jury  of  Madison. 

No  action  will  lie  against  a  police  jury  representing  a  parish,  for  the  axnonnt  of  on  adjudi- 
cation, under  the  stat.  of  7  February,  1829,  for  the  construction  of  a  levee  in  firont  of  land 
belonging  to  an  absentee,  until  the  plaintiff  has  exhausted  his  remedy  against  the  land. 

Where  in  an  action  against  a  police  jury  tlic  tax  payers  of  the  parties  to  be  affected,  they 
win  not  be  held  to  allegations  in  pleading  made  in  error  by  their  agents. 

APPEAL  from  tlio  Di3trict  Court  of  Madison,  Selhyj  J.  Thomas  and  Sny- 
der,  for  the  plaintiff.  Hynes,  Stacy  and  Sparrow,  for  the  appellants.  Tho 
judgment  of  the  court  was  pronounced  by 

KosT,  J.  The  plaintiff  has  instituted  this  action  to  recover  from  the  defendants 
the  amount  of  an  adjudication  miide  to  him,  under  the  act  of  1829,  for  the  con- 
struction of  a  levee  in  front  of  a  tract  of  land  belonging  to  non-residents.  The 
adjudication,  the  construction  of  the  lev6e,  and  its  acceptance  by  the  inspector, 
are  admitted,  as  alleged;  but  tl)e  defendants  contend  that  the  action  is  premature. 
There  was  judgment  against  them,  and  they  appealed. 

The  only  question  of  law  which  the  case  presents  is,  whether  the  plaintiff  was 
bound  to  discuss  tlie  land  upon  which  the  levee  was  made  before  he  could  pro- 
ceed against  the  parish. 

The  appellee  maintains  that  the  privilege  granted  by  lihe  act  of  1829,  to  parties 
who  havcv  undertaken  the  making  of  a  lev6e  is  but  an  accessory  to  the  princi- 
pal obligation,  and  that  the  paity  in  whose  favor  this  stipulation  is  made  may,  or 
may  not,  avail  himself  of  it. 

It  has  never  been  considered  by  our  predecessors  or  ourselves,  that  adjudications 
under  the  act  of  1829,  created  a  direct  obligation  against  the  parish.  The  decis- 
ions heretofore  made  seem  to  consider  the  police  jury  in  the  light  of  a  surety,  not 
of  a  principal  debtor.  The  act  of  1829,  under  which  the  plaintiff  claims,  makes 
the  land  directly  liable  to  liim,  and  in  our  opoinion  establishes  his  first  remedy 
under  the  adjudication.  Had  this  remedy  been  resorted  to,  it  is  in  evidence  that, 
under  an  ordinance  of  the  defendant?,  the  laud  would  have  been  purchased  by 
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them  for  a  sum  sufficient  to  pay  the  plaintiff,  and  the  privilege  which  he  has,        Browo 
vrould  thus  have  inured  to  their  benefit.     We  think  they  cannot  be  deprived  of  Policx  Jurt. 
this  right. 

It  is  urged  that  the  defeendants  have  alleged  in  their  answer  that,  the  remedies 
secured  to  the  plaintiff  by  law  were  lost  in  consequence  of  the  acts  and  omissions 
of  their  officer,  and  that,  under  this  judicial  admission,  the  plaintiff  could  proceed 
directly  against  the  parish,  as  was  done  in  the  case  of  Newcamb  v.  Police  Jury^ 
&c.,  4  Rob.  233. 

The  defence  of  the  police  jury  was  perhaps  ill  advised.  But  the  plaintiff  has 
proved  that  it  was  unfounded,  and  that  all  the  formalities  required  had  been  com- 
plied with.  Considering  that  the  police  jury  are  nominal  defendants,  and  that  it 
is  the  tax  payers  of  the  parish  who  are  to  be  affected  by  our  decision,  we  cannot 
hold  them  to  allegations  made  in  error  by  their  agents.  Millaudon  v.  First  Mu" 
nicipality^  1  An.  215. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  against  the  plaintiff  as  in  case  of  non  suit.  It  is  fuither 
ordered  that,  the  plaintiff  pay  the  costs  in  both  coujUts.. 


Neelt  V,  The  Police  Jury  op  Tensas. 

A  claim  for  work  done  to  a  public  lev^e,  under  the  proviflions  of  the  stat  of  28  April,  1847, 
relative  to  the  pariah  of  Tensas,  may  be  recovered  in  an  action  againat  the  police  jury  of 
the  parish,  unless  it  be  shown  that  they  had  provided  tlie  apecific  fund  which  that  act,  (8.5,) 
makes  it  their  duty  to  raise,  and  a  satisfactory  reason  be  given  for  their  failure  to  pay  the 
plaintiff  out  of  it. 

APPEAL  from  the  District  Court  of  Tensas,  Selhy^  J.    Montgomery  and 
Frostj  for  the  plaintiff.     E.  D,  Farrar,  for  the  appellants.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  suit  based  upon  an  account  for  work  done  to  a  public  lev^e 
in  the  parish  of  Tensas,  under  the  provisions  of  an  act  relative  to  roads  and  leveea 
in  the  parish  of  Tensas,  approved  the  28tii  April,  1847.  The  answer  admits  the 
correctness  of  the  account,  but  avers  that  no  action  lies  upon  it  against  the  parish. 
The  plaintiff's  claim  wo3  sustained  in  the  first  instance,  and  the  defendants 
appealed. 

The  5th  section  of  tiie  act  of  1847,  provides  that  a  special  lev6e  fund  shall  be 
formed  by  the  imposition  of  a  tax  upon  land  and  out  of  the  proceeds  of  certain 
fines  and  forfeitures,  and  the  6th  section  ordains  that  each  owner  of  slaves  employ- 
ed on  the  levies  shall  be  entitied  to  draw  from  said  fund  die  sum  of  one  dollar  for 
each  day's  work.  The  appellants  insist  that  the  only  claim  of  the  appellee  is 
agsinst  that  specific  fund,  and  pray  for  a  reversal  of  the  judgment  on  tiiat 
ground. 

We  are  of  opinion  that  they  have  failed  to  make  out  a  proper  case  for  our  in- 
terference. They  ought  to  have  shown  that  tiiey  had  provided  the  specific  fund 
which  the  act  of  1847  made  it  their  duty  to  raise,  and  further  they  should  have 
adduced  satis&ctory  reasons  for  tiicir  Mure  to  pay  the  pluntifif 's  claim  out  of  it. 

Judgment  cffirmed. 
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The  State  i;.  Dick. 

Art  107  of  the  constitiition  which  gaarantiei  to  every  person  accased  a  speedy  pablic  trial 
by  an  impartial  jury  of  the  vicinage,  does  not  apply  to  slaves. 

Slaves  are  treated  as  persons  by  the  criminal  law. 

A  slave  may  be  punished  for  the  murder  of  another  slave,  ander  sec.  11  of  the  stat  of  7 
Jane,  1806,  relating  to  slaves ;  or  under  ss.  1,  S,  of  the  stat  of  7  June,  1806,  on  the  subject 
of  erimes  and  misdemeanors,  nothing  in  this  last  act  confining  it  to  free  persons. 

Any  objections  to  a  tribunal  organized  under  the  stat.  of  1  June,  1846,  ibr  the  trial  of  a  slave, 
on  the  ground  that  it  does  not  appear  that  the  slave  owners  who  sat  on  the  trial  wero 
selected  by  the  justices  of  the  peace,  nor  by  either  of  them,  nor  that  the  persons  who  sat 
on  the  trial  as  slave  owners,  were  slave  holders  of  the  parish,  must  be  urged  before  the 
persons  who  sat  on  the  trial  are  sworn,  or  they  will  be  considered  to  have  been  waived. 

APPEAL  from  a  special  tribunal  organized  under  the  stat.  of  1  June,  1846, 
for  the  trial  of  a  slave,  in  the  parish  of  St.  Tammany.  Elmore^  Attorney 
General,  for  the  State.  A.  Hennen,  for  the  appellant.  The  judgment  of  the 
court  (RosU  J-  absent,)  was  pronounced  by 

King,  J.  The  defendant  was  convicted  of  the  crime  of  murder  alleged  to 
have  been  committed  upon  the  person  of  a  slave,  and  has  appealed  from  tho 
sentence  pronounced  upon  hun.  After  the  court,  composed  of  two  justices  and 
ten  owners  of  slaves,  had  been  sworn  and  organized,  the  defendant,  by  his  coun- 
sel, excepted  to  its  jurisdiction,  on  the  ground  th^t  the  law  creating  the  tribunal 
violated  the  constitution  of  the  State,  which  guarafities  to  aU  persons  an  impartial 
trial  by  a  jury  of  the  vicinage;  and  that  the  only  jury  known  tp  the  constitution 
is  one  composed  of  twelve  jurors,  in  the  selection  of  whom  the  accused  is  enti- 
tled to  the  right  of  peremptory  challenges.  The  plea  was  overruled,  and  a  bill  of 
exceptions  taken  to  the  opinion  of  the  court. 

The  109th  article  of  the  constitution  of  this  State  is  relied  on  in  support  of 
this  position.  One  of  its  clauses  provides  that,  **the  accused  shall  have  a  speedy 
public  trial  by  an  impartial  jury  of  the  vicinage."  The  same  provbion  is  found 
in  the  constitution  of  1812  (art.  6,  s.  18),  and  was  taken  from  the  constitution  of 
the  United  States.  Art.  3,  s.  2,  and  Amendments,  art.  8.  A|;  the  time  that  the 
constitution  of  1812  was  adopted,  the  act  of  the  4th  May,  1805  (sec.  33),  intro- 
ducing the  common  law  method  of  trial,  rules  of  evidence,  and  other  proceedings 
in  the  prosecution  of  crimes,  was  in  force.  The  47th  section  of  the  act  limited 
its  operation  to  free  persons,  and  declared  that  its  provisions  should  not  extend  to 
slaves.  There  also  existed  a  separate  Code  of  laws  declaring  the  offences  of 
slaves,  and  creating  a  tribunal  for  the  trial  of  offenders,  composed  of  the  county 
judge,  and  not  less  than  three,  nor  more  than  five  freeholders,  in  capital  cases. 

The  tribunal  provided  by  this  act  was  several  times  modified  by  different  acts  of 
the  legislature,  commencing  in  1825  and  extending  down  to  1843;  but  no  one  of 
the  amendments  accorded  to  slaves  a  trial  by  jury  in  the  sense  in  which  that  term 
is  used  in  the  constitution.  See  Bui.  &;  Cur.  Dig.  pp.  57,  s.  41 ;  99,  s.  1.  Acts 
of  1830,  p.  146,  §  8:  Acts  of  1843,  p.  91.  The  article  of  the  Civil  Code  of  1808 
which  declared  that  the  rules  for  the  police  of  slaves  and  the  punishment  of  their 
crimes  ''  are  fixed  by  special  laws,'*  was  also  in  force  when  the  old  constitutioa 
was  adopted,  and  has  since  been  incorporated  into  the  Code  of  1825.    Art  172. 

Thus,  from  the  commencement  of  our  legislation,  two  distinct  methods  of  tria^ 
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have  exiisted,  one  applying  exclusiTely  to  free  persons,  granting  them  a  trial  by  State 
jiuy,  and  the  other  extending  to  slaves,  to  whom  a  jnry  has  been  denied.  This  digk. 
distinction  existed  when  the  constitution  of  1812  was  adopted  and  continued  down 
to  1845,  notwithstanding  the  article  which  declared  that  *'the  accused  shall  have 
a  speedy  public  trial  by  an  impartial  jury  of  the  vicinage."  The  uniform  inter- 
pretation given  to  that  article,  by  the  repeated  legislative  acts  to  which  we  have 
referred,  and  by  the  tribunals  at  different  tunes  created  for  the  trial  of  slaves,  has 
been,  that  it  does  not  extend  to  that  dass  of  offenders.  The  corresponding  pro- 
vision of  the  constitution  of  1845  was  adopted  with  a  full  knowledge  of  the  inter- 
pretation which  it  had  received  fore  more  than  thirty  years,  and  we  must  pre- 
sume that,  in  adopting  the  language  of  the  old  constitution,  it  was  intended  also  to 
adopt  flie  interpretation  which  it  had  previously  received.  Seethe  cases  of  Mc- 
Kte  V.  Ellis,  2  An.  169,  and  Colt  v.  O'Callaghan,  lb.  190. 

The  act  of  1846,  under  which  the  tribunal  was  brgahized  for  the  trial  of  the 
defendant,  in  our  opinion,  stands  in  no  conflict  with  the  constitution.  Under  its 
ptbvisions  slaves  are  not  entitied  to  peremptory  challenges.  They  may  challenge 
for  cause,  but  the  right  mu6t  be  exercised  before  the  court  is  sworn.  State  v. 
Isaac,  3  An.  359. 

The  next  position  assumed  is,  that  slaves  are  not  treated  as  persons  by  our 
laws.  That  the  statutes  providing  for  the  punishment  of  their  crimes  are  all 
speeial,  and  none  of  them  declare  the  killing  of  one  slave  by  another  to  be  mur- 
der. The  repeated  acts  of  the  legislation  declaring  slaves  capable  of  committing 
crimes,  annexing  punishments  to  their  offences,  and^  creating  tribunals  for  th^ 
trial  of  the  offender^  must  be  considered  so  many  recognitions  that  they  are 
persons.  It  is  difficult  to  conceive  how  a  crime  can  be  committed  by  a  slave, 
unless  he  be  considered  in  law  a  person.  But  we  are  not  left  to  inference  on  this 
pcHUt  The  first  section  of  the  Black  Code,  speaks  of  slaves  as  persons.  They* 
are  classed  as'persons  in  the  Civil  Code,  in  the  titie  treating  ^^  Of  the  JDistinctiort 
of  Persons,^^  and  were  so  classed  in  the  Code  of  1808,  p.  10,  art  13.  They 
were  also  held  to  be  persons  by  the  late  Court  of  Errors  and  Appeals  in  the  case 
of  the  Stat^  v.  Moore,  8  Rob.  521. 

Considered  as  persons  there  are  at  least  two  statutes  imder  which  the  offence 
cfaaiged  against  the  accused  may  be  punished.  The  first  is,  the  lltfa  section  of 
the  Black  Code  (Bui.  6c  Curry's  Dig.  p.  59) ;  the  second,  the  act  of  the  7tfa  Junot 
1806  (Bui.  &  Curry's  Dig.  p.  251),  annexing  the  punishment  of  death  to  the 
crime  of  murder.  There  is  no  clause  in  the  act  last  referred  to  confining  its 
operations  to  free  persons. 

It  is  next  urged  that  it  has  not  appeared  that  the  two  justices,  of  either  of 
1hiem,selected  the  ten  slave  owners  to  assist  at  the  trial,  nor  that  the  persons  who 
sat  on  the  trial  were  slave  owners  of  the  parish.  These  objections  were  not 
made  in  the  court  below.  The  prisoner  has  the  right  to  object  to  the  want  of 
qualification  of  the  jurors,  and  to  insist  on  the  tribunal  being  organized  as  directed 
by  law.  But  that  objections  must  be  urged  before  the  tribunal  is  sworn,  other- 
wise they  win  be  considered  to  have  been  waived.    State  v.  Isaac,  3  An.  359. 

It  has  further  been  objected  that,  it  does  not  appear  that  the  persons  were  all 
sworn.    We  think  that  the  objection  is  not  sustamed  by  the  record. 

Judgment  affirmed. 
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Thomas  r.  Wetzler- 

PlaintifT,  in  an  action  cdmmcfnced  by  attachment,  will  be  entitled  to  a  jadgmcnt  by  default 
against  an  abiconding  debtor,  where  a  copy  of  tlie  citation  and  petition  were  left  with  tho 
wife  of  the  defendant  at  hi*  reiidenoe.  The  appointment  of  a  curator  ad  hoc  is  onneoea- 
aaiy  in  inch  a  caae. 

APPEAL  from  the  District  Court  of  East  Baton  Jlouge,  Burlc,  J.  In  this 
case,  which  was  commenced  by  attachment,  a  copy  of  the  petition  and 
citation  were  left  with  the  wife  of  the  defendant  at  his  residence.  It  was  proved 
that  the  defendant  had  absconded.  The  plaintiff  appealed  from  a  judgment 
refusing  him  permission  to  take  a  judgment  by  default,  on  the  ground  that  an 
attorney  should  have  been  appointed  to  represent  the  defendant  as  an  absentee. 

BrunoU  for  the  appellant.  No  counsel  appeared  for  the  defendant.  The 
judgment  of  the  court  (RosU  J>  absent,)  was  pronounced  by 

Slidell,  J.  Considering  article  253  of  the  Code  of  Practice,  and  the  opinion 
of  the  court  in  Williams  v.  Kimball^  8  Mart.  N.  S.  355,  we  think  a  judgment 
of  default  should  have  been  allowed,  and  the  pkuntiif  permitted  to  proceed  with- 
out the  appointment  of  an  attorney  ad  hoc. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed,  and 
that  the  cause  be  remanded  for  further  proceedings  according  to  law,  and  with 
instructions  to  the  court  below  to  permit  the  plaintiff  to  proceed.  Without  the 
appointment  of  an  attorney  ad  hoc ;  the  coets  of  this  appeal  to  be  paid  by  &e 
defendant.* 


\je  479| 
^^^b  184 
J£_»44, 


Gardner  v.  Shipley. 

An  overseer,  employed  by  the  year,  may  obtain  a  sequestration  of  the  crop  cm  which  he  ha» 
a  privilege,  on  making  the  affidavit  required  by  law,  though  the  year  have  not  expired  for 
which  he  was  hired  and  the  amount  of  his  salary  be  not  yet  due.  C  F.  275,  ^  6.  Stat.  7 
April,  1826,  8.  9.  It  is  not  essential  that  the  debt  should  have  matured  before  a  party  can 
resort  to  this  conservative  measure. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J. 
Lacy,  for  the  appellant,  relied  on  Williams  v.  Duer,  14  La.  537,  Ncilson 
v.  Pool,  17  La.  212. 

Herron,  for  the  defendant.  The  action  was  premature.  C.  P.  14,  158.  3 
La.  300.  A  sequestration  cannot  issue  before  the  debt  is  due.  It  is  urged  that 
a  sequestration  is  a  conservative  measure ;  so  is  attachment;  but  it  was  found 
necessary  in  order  to  give  tlie  right  to  attach  before  the  debt  falls  due,  to  amend 
the  law,  and  give  such  right  in  expn*ess  terms.  This  has  not  been  done  as  to  se- 
questrations.    3  La.  300.    5  La.  345. 

The  judgment  of  the  court  (Rost,  J.  absent,)  was  pronounced  by 

Slidell,  J.    The  plaintiff  was  employed,  in  January,  1848,  by  the  defond- 

*  A  similar  judgment  was  pronounced,  at  the  same  time,  in  the  case  of  Medley  et  ci/. 
against  the  same  defendant.  R. 
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nut  as  his  overeoer,  for  the  year  ending  on  the  4th  January,  1849.     On  the  7th      Gakdner 

December,  184H,  he  obtained  a  sequestration  upon  affidavit  charging  that  Uie       Biiiplkt. 

cn>p  of  the  preceding  year  had  been  entirely  removed,  that  a  portion  of  the 

crop  of  the  then  present  year  had  beeti  shipped  by  the  defendant,  and  tiiat  he 

-WHS  shipping  and  disposing  of  the  balance  as  fast  as  it  was  nuide ;  that  the  plain- 

titr  had  just  reason  to  fear  and  believe  that,  unless  a  writof  aequesti'ation  should 

be  issued,  the  entire  crop  would  be  removed  beyond  the  jurisdiction  of  the  court« 

in  ail  probability  out  of  the  State;  that  a  sequestration  was  necessary  to  secure 

his  privilege,  6cc.    The  affidavit  also  stated,  among  the  reasons  for  the  plaintiif  s 

apprehension,  that  the  defendant  had  refused  to  give  him  any  security  in  case 

tlie  property  was  removed. 

The  defendant  excepted  to  the  plaintiff's  demand  as  being  premature,  and 
moved  the  court  to  set  aside  the  sequestration,  "for  that  the  same  could  not  issue 
until  plaintiff's  right  of  action  had  arisen."  The  court  below,  being  of  opmion 
that  the  suit  was  premature,  sustained  the  exception,  dissolved  the  sequestration, 
and  dismissed  the  suit.     From  this  decision  the  plaintiff  has  appealed. 

By  the  sixth  clause  of  the  275th  article  of  the  Code  of  Practice,  it  is  declared 
tliat,  '*  a  creditor  by  special  mortgage  shall  have  the  power  of  sequestrating  the 
mortgaged  property,  when  he  apprehends  it  will  be  removed  out  of  the  State 
bcfure  l)e  can  have  the  benefit  of  his  mortgage,  and  will  make  oath  of  the  feets 
which  induced  his  apprehension.*'  By  the  act  of  1826  it  was  enacted  that,  in 
RiMltion  to  the  cases  mentioned  in  article  275,  the  plaintiff  may  obtain  a  seques- 
tration in  all  cases  where  he  has  a  lien  or  privilege  upon  property. 

Tlie  argument  presented  by  the  opposite  party  is,  that  the  debt  bcfing  unma- 
tured could  not  be  sued  for,  and  the  right  to  a  sequestration  being  a  mere  acces- 
sory right  must  foUow  the  fate  of  the  principal.  The  text  of  the  law  does  not 
require,  in  tei*ms,  that  the  debt  secured  by  the  mortgage,  or  privilege  should 
have  matured ;  and  certainly  its  spirit  is  conservative,  and,  in  our  opiDion,  em- 
braces the  present  case.  The  defendant  forgets  that,  although  it  mi^t  be 
deemed  part  of  the  contract,  that  the  plaintiff  should  not  be  paid  until  the  end 
of  the  year,  it  was  equally,  by  legal  intendment,  a  part  of  the  contract,  that  he 
should  have  the  security  of  the  ci'op  for  such  payments  The  intended  removal 
of  the  entire  crop  would  have  been  a  breach  of  that  contract;  and  the  manifest 
object  of  the  Code  is  to  anticipate  and  prevent  such  an  injury,  when  the  party 
presents  just  grounds  of  apprehension.     See  Neilson  v.  Poolt  17  La«  212. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed,  and 
that  the  cause  be  remanded  for  further  proceedings  according  to  law;  the  de- 
ft'ndant  paying  the  costs  of  tliis  appeal. 


McCalop  v.  Hereford. 


A  memomndum  in  writing,  though  signed  on  sonday,  is  admissibld  in  evidence  to  prove  a 
oootract  made  on  another  day. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     Lacef/  and 
Elam,  for  tlie  appellant.     Herron,  for  the  defendant.     The  judgment  of  tli|) 
court  (i?05',  J.  abaent,)  was  pronounced  by 

EusTis,  (\  J.     This  suit  is  brought  to  recover  the  balance  duo  on  apromisson' 
Jioie  of  the  defendant,  whick  iJio  Union  Bank  had  held,,  and  which  tlic  plaintjIT 
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Thomas  v.  Wetzler- 

Plaintiff,  in  an  action  commenced  by  attachment,  will  be  entitled  to  a  jadgmcnt  by  default, 
against  an  absconding  debtor,  where  a  copy  of  the  citation  and  petition  were  left  with  the 
wife  of  the  defendant  at  his  residence.  The  appointment  of  a  curator  ad  hoc  is  nnneces- 
sary  in  such  a  case. 

APPEAL  from  the  District  Court  of  East  Baton  Jlouge,  BurJc,  J.  In  this 
case,  which  was  commenced  by  attachment,  a  copy  of  the  petition  and 
citation  were  left  with  the  wife  of  the  defendant  at  his  residence.  It  was  proved 
that  the  defendant  had  absconded.  The  plaintiff  appealed  from  a  judgment 
refusing  him  permission  to  take  a  judgment  by  default,  on  the  ground  that  an 
attorney  should  have  been  appointed  to  represent  the  defendant  as  an  absentee. 

BrunoU  for  the  appellant  No  counsel  appeared  for  the  defendant.  The 
judgment  of  the  court  (Rost,  J.  absent,)  was  pronounced  by 

Slidell,  J.  Considering  article  253  of  the  Code  of  Practice,  and  the  opinion 
of  the  court  in  WilliaTM  v.  Kimball,  8  Mart.  N.  S.  355,  we  think  a  judgment 
of  default  should  have  been  allowed,  and  the  pkuntiff  permitted  to  proceed  with- 
out the  appointment  of  an  attorney  ad  hoc. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  bek)w  be  reversed,  and 
that  thp  cause  be  remanded  for  further  proceedings  according  to  law,  and  with 
instructions  to  the  court  below  to  permit  the  plaintiff  to  proceed,  without  the 
appointment  of  an  attorney  ad  hoc ;  the  costs  of  this  appeal  to  be  paid  by  the 
defendant.* 


Gardner  r.  Shipley. 

An  overaeer,  employed  by  the  year,  may  obtain  a  sequestration  of  the  crop  on  which  he  htut 
a  privilege,  on  making  the  affidavit  required  by  law,  though  the  year  have  not  expired  for 
which  he  was  hired  and  the  amount  of  his  salary  be  not  yet  due.  C.  P.  275,  ^  C.  Stat.  7 
April,  1826,  s.  9.  It  is  not  essential  that  the  debt  should  have  matured  before  a  party  caa 
resort  to  this  conservative  measure. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  BurJc,  J. 
Lacy,  for  the  appellant,  relied  on  Williams  v.  Duer,  14  La.  537,  Neilson 
V.  Pool,  17  La.  212. 

Herron,  for  the  defendant.  The  action  was  premature.  C.  P.  14,  158.  3 
La.  300.  A  sequestration  cannot  issue  before  the  debt  is  due.  It  is  urged  that 
a  sequestration  is  a  conservative  measure ;  so  is  attachment;  but  it  was  found 
necessary  in  order  to  give  the  right  to  attach  before  the  debt  falls  due,  to  amend 
the  law,  and  give  such  right  in  extn-ess  terms.  This  has  not  been  done  as  to  se- 
questrations. 3  La.  300.  6  La.  345. 
The  judgment  of  the  court  (Rost,  J.  absent,)  was  pronounced  by 
Slidell,  J.    The  plaintiif  was  employed,  in  January,  1848,  by  the  defeml- 


•  A  similar  judgment  was  pronounced,  at  the  same  lime,  in  the  case  of  Medley  et  ah 
against  the  same  defendant.  R. 
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ant  as  his  overseer,  for  the  year  ending  on  the  4th  January,  1849.  On  the  7th  Gardner 
December,  184H,  he  obtained  a  sequestration  upon  affidavit  charging  that  the  Suiplkt. 
crop  of  the  preceding  year  had  been,  entirely  removed,  that  a  portion  of  the 
crop  of  the  then  present  year  had  bee  A  shipped  by  the  defendant,  and  that  he 
was  shipping  and  disposing  of  the  balance  as  fast  as  it  was  made ;  that  the  plain- 
tiff had  just  reason  to  fear  and  believe  that,  unless  a  whtof  aequestratbn  should 
be  issued,  the  entire  crop  would  be  removed  beyond  the  jurisdiction  of  the  court* 
in  all  probability  out  of  the  State ;  that  a  sequestration  was  necessaiy  to  secure 
his  privilege,  &c.  The  affidavit  also  stated,  among  the  re^ons  for  the  plaintiffs 
apprehension,  that  the  defendant  had  refused  to  give  him  any  security  in  case 
the  property  was  removed. 

The  defendant  excepted  to  the  plaintiff's  demand  as  being  premature,  and 
moved  the  court  to  set  aside  die  sequestration,  **for  that  the  same  could  not  issue 
until  plaintiiT's  right  of  action  had  arisen."  The  court  below,  being  of  opinion 
that  the  suit  was  premature,  sustained  the  exception,  dissolved  the  sequestration, 
and  dismissed  the  suit.     From  this  decision  the  plaintiif  has  appealed. 

By  tlie  sixth  clause  of  the  275th  article  of  the  Code  of  Practice,  it  is  declared 
that,  "a  creditor  by  special  mortgage  shall  have  the  power  of  sequestrating  the 
mortgaged  property,  when  he  apprehends  it  will  be  removed  out  of  the  State 
iK'fure  1)6  can  have  the  benefit  of  his  mortgage,  and  will  make  oath  of  the  facts 
which  induced  his  apprehension.*'  By  the  act  of  1826  it  was  enacted  that,  in 
aildition  to  the  cases  mentioned  in  article  275,  the  plaintiff  may  obtain  a  seques- 
tration in  all  cases  where  he  has  a  hen  or  privilege  upon  pix>perty. 

The  argument  presented  by  the  opposite  party  is,  that  the  debt  bcfing  unma- 
tured could  not  be  sued  for,  and  the  right  to  a  seqtiestration  being  a  mere  acces- 
sory right  must  follow  the  fate  of  tlie  principal.  The  text  of  the  law  does  not 
require,  in  terms,  that  the  debt  secured  by  the  mortgage,  or  privilege  should 
have  matured ;  and  certainly  its  spirit  is  conservative,  and,  in  our  opinion,  em- 
braces the  present  case.  The  defendant  forgets  that,  although  it  might  be 
deemed  part  of  the  contract,  that  the  plaintiif  should  not  be  paid  until  the  end 
of  the  year,  it  was  equally,  by  legal  intendment,  a  part  of  the  contract,  that  he 
should  have  the  security  of  the  crop  for  such  payments  The  intended  removal 
of  the  entire  crop  would  have  been  a  breach  of  that  contract;  and  the  manifest 
object  of  the  Code  is  to  anticipate  and  prevent  such  an  injury,  when  the  party 
jn-esents  just  grounds  of  apprehension.    See  Neilson  v.  Pool,  17  La«  212. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed,  and 
tbatthe  cause  be  remanded  for  fuilher  proceedings  according  to  law;  t^ie  do- 
tViidant  paying  the  costs  of  this  appeal. 


McCalop  V,  Hereford. 


A  memoraodum  in  writing,  though  signed  on  Sunday,  is  admiMibld  in  evidoucc  to  provo  a 
coutrsct  made  on  another  day. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     Lacejf  and 
Elam^  for  tlie  appellant.     Herron,  for  the  defendant.     The  judgment  of  thp 
court  (i?05^  J.  alwont,)  was  pi*onoimced  by 

EusTis,  C.  J.    This  suit  is  brought  to  recover  the  balance  due  on  apromissorj- 
note  of  the  defendant,  whick  tiio  Union  Bank  had  held,,  and  which  the  plaintiff 
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UcCalop  hod  paid  and  thereby  become  the  owner  of.  It  appears  thatf'  the  plaintiff  had' 
HxRj^oRD.  purchased  from  the  defendant  a  plantation  on  which  a  stock  mortgage  existed  in 
favor  of  tho  Union  Bank;  and,  an  order  of  seizure  having  been  issued  against  it, 
the  plaintiff  paid  to  the  bank  the  sum  of  $5,000,  which  the  bank  applied,  with  the 
consent  of  the  plain:|iif,  to  the  payment  of  a  note  of  the  defendant  whirfythe  bank 
held,  and  the  balance  to  the  stock  note  of  the  defendant  which  bore  on  the  pro- 
perty mortgaged*  For  the  balance  due  on  this  note  thus  paid  by  the  plaintiff  the 
present  action  is  instituted.  A  defence  was  set  up,  by  way  of  exception,  that  the 
plaintiff  had  bound  himself,  for  a  sufficient  consideration,  to  give  the  defendant 
five  years  to  pay  the  amount.  The  exception  was  sustained  by  the  District  Courts 
and  the  plaintiff  was  non-suited.     He  has  taken  this  appeal. 

The  note  suedon  was  secured  by  a  pledge  of  two  hundred  and  thirty  shares 
of  the  capital  stock  of  the  Union  Bank ;  and  the  agreement  relied  on  by  the 
defendant  purported,  that  the  plaintiff  was  to  give  the  defendant  five  years  for 
the  reimbursement  of  the  amount  the  plaintiff  should  pay  for  him  to  the  bank, 
on  condition  that  he  should  transfer  to  the  plaintiff  the  bank  stock  at  the  price 
two  persons  named  should  say  it  was  worth,  and  give  a  mortgage  upon  certain 
negroes,  which  were  also  mortgaged  to  the  bank,  whenever  McCalop,  the  plaii^ 
tiff,  should  desire  iti  No  notice  or  requisition  has  been  ^en  to  the  defendant  to 
transfer  the  stock  or  execute  the  mortgage.  This  agreement  was  mad^,  in  Oc- 
tober, 1847.  It  is  proved  by  a  memorandum  signed  by  both  parties,  but  written 
and  bearing  date  on  Sunday,  the  7th  February,  1848.  It  is  contended  by  the 
counsel  for  the  plaintiff  that  the  contract  itself  was  made  on  Sunday,  and  for 
that  reason  is  not  valid,  and  cannot  be  recognized  as  having  any  effect  in  a  court 
of  justice.  Without  deciding  on  the  force  of  this  objection,  we  have  only  to  stat^ 
that  the  agreement  relied  upon  to  give  the  defendant  time  is  not  proved  to  have 
been  made  on  that  day,  but  on  some  day  in  October,  1847.  We  have  been  re- 
ferred to  no  authority  for  the  opinion  thara  memorandum  signed  on  Sunday  is  not 
admissible  as  evidence  to  prove  a  contract  made  on  another  day.  This  case  pre- 
sents features  of  great  irregularity  throughout.  The  action  is  not  properly 
brought,  the  matter  of  defence  is  not  well  pleaded.  The  evidence,  however,  has 
been  ^ven  on  both  sides,  and  the  case  must  be  determined  on  the  state  of  things 
tiius  presented.  We  find  nothing  in  the  evidence  which  affects  the  validity  of 
the  agreement,  nor  do  we  find  any  default  on  the  part  of  the  defendant  as  to  the 
compliance  with  his  part  of  it  The  affair  between  the  parties  is  still  open,  and 
the  contract  thus  partiaUy  executed  by  the  plaintiff  is  subsisting,  and,  by  reason 
of  the  agreement,  the  plaintiff's  action  cannot  be  maintained.  The  rights  of  the- 
parties  remain  entire,  and  unaffected  by  the  judgment  of  non-suit. 

Judgment  affirmed. 


McGehbe  v.  Brown. 

A  planter  who  removei  with  his  family  to  a  village  in  an  adjoining  parish,  for  the  purpose  of 
having  his  children  instracted  at  a  ichool  in  the  village,  and  occapiea  a  hoase  there,  bnt 
who  oontinues  to  perform  the  datiea  of  a  citizen  of  the  pariah  in  which  liii  plantation  ia 
ffitnated,  and  manifests,  by  continaous  acts,  his  intention  to  retain  his  domicil  there,  canntit 
be  sued  in  the  parish  to  which  he  had  removed  with  his  fomily,  for  a  Merely  temporary 
purpose. 
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APPEAL  from  die  District  Court  of  East  Baton  Rouge,  NicMls,  J.     Elam,     HcOirbx 
for  the  appellant.     BrunoU  for  the  defendant.    The  judgment  of  the  court       jsjiowk. 
{Rast,  J.  absent,)  was  pronounced  by 

Slidei.1.,  J.  The  defendant  being  sued  in  ithe  District  Couit  for  theparish  of 
East  Baton  Rouge,  excepted  to  the  jurisdiction  of  the  couct  uponXhe  ground  that 
he  was  domiciled  in  the  pariah  of  Iberville.  Two  district  judges  have  acted  upon 
tiia  evidencd  in  this  case ;  and  on  both  occasions  tbe  exception  was  snistaiaed.  The 
case  might  be  susceptible  of  a  decision  either  way,  if  the  testimony  on  one  side 
only  were  considered.  But  looking  ,to  the  evidence  as  a  whole,  we  rannot  disturb 
the  conclusion  of  the  «ourt -below. 

It  is  true  that,  at  the  date  of  the  citation,  the  defendant  was  present  in  the  parish 
of  East  Baton  Rouge,  occBpied  a  house  there,  and  his  wife  and  children  were 
UviBg  widi  him.  He  had  also  been  recently  elected  a  vestryman  of  the  church 
ID  that  parish.  But,  on  the  other  hand,  it  appears  that,' in  1841,  he  removed  from 
Che  parish  of  East  Feliciana  to  Iberville,  having  purchased  a  large  sugar  estate  and 
a  commodious  dwelling  house  there ;  that  he  dwelt  with  his  family  on  the  estate 
until  about  a  year  before  the  institution  of  this  suit,  when  -he  came  with  them  to 
East  Baton  Rouge  for  the  purpose  of  having  his  children  instructed  at  a  school  in 
the  town  of  Baton  Rouge.  He  continued,  however,  to  give  his  personal  attention 
to  his  sugar  estate,  voted  in  Iberville,  was  placed  on  the  venire  and  served  as  a 
juryman  there  after  this  suit  was  brought,  and  appears  to  have  continuously  per- 
formed the  duties  of  a  resident  citizen  of  the  parish,  and  to  have  been  reputed 
snch,  during  several  years,  and  down  to  the  trial  of  this  cause.  The  object  of  his 
abode  in  East  Baton  Rouge  seems  to  have  been  solely  to  have  his  children  at  the 
school,  a  temporary  and  contingent  purpose,  not  inconsistent  with  the  intention 
manifested  by  the  continuous  acts  of  the  defendant  to  retain  his  domicil  in 
Iberville.  Judgment  qffiirmcd. 


Reynolds  et  al.  v.  Horn  et  aL 

Where  a  judgment  has  been  obtained  here  against  a  debtor,  who  snbaeqnently  died,  in  an. 
other  State,  leaving  residuary  legatees,  whe  received  their  share  of  bis  saccession,  the 
administration  of  which  in  this  State  had  been  closed,  bat  who  are  absentees,  plaintifTs  cannot 
jiroceed  against  them  by  appointing  a  curator  ad  hoc  to  represent  them,  and  by  a  rule  on 
them  to  show  cause  why  execution  should  not  issue  against  them  on  the  judgment  against 
their  testator.  The  recourse  wliich  plaintiffs  undertake  to  exercise  being  personal  and 
involving  matters  en  paist  they  must  proceed  by  an  action  in  the  ordinary  form. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirling,  J.     Phillips, 
fi>r  the  appellants.    /.  J/.  Collins,  Ratliff  and  Coiogill,  for  the  defendants. 
The  judgment  of  the  court  {Rost,  J.  absent^)  was  pronounced  by 

£u9Ti8,  C.  J.  In  1840,  a  final  judgment  was  rendered  against  Moses  Horn 
and  others,  stockholders  of  the  late  Feliciana  Steamboat  Company.  On  an  appeal 
from  this  judgment,  taken  by  two  of  the  defendants,  Laurent  Millaudon  and 
James  Dick,  it  was  reversed  as  to  them.  In  1842,  Moses  Horn  died,  in  Tennes- 
see, where  he  then  resided,  and  by  his  will  constituted  B.  W.  Cotton,  Mary  C, 
Cotton  and  Emily  Dicksen,  his  residuary  legatees.  The  plaintiffs  took  a  rule 
against  these  parties  to  show  cause  why  execution  should  not  issue  against  each, 
for  one-third  the  amount  of  said  judgment  thus  obtained  against  the  testator. 
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Retholds  Being  aU  absent,  a  curator  ad  hoc  was  appointed  by  the  court  to  represent  them. 
JIoRN.  The  legatees  had  received  from  the  executor  of  Hom^s  estate  their  share  of  tho 
effects  of  the  succession,  which  was  settled  under  a  decree  of  tlie  parish  court  of 
West  Feliciana,  in  June,  1844.  An  attachment  was  attempted  to  be  levied  on  a 
note  belonging  to  them  in  the  hands  of  their  attorney,  but  the  sheriff  did  not  ob- 
tain possession  of  the  note,  nor  was  there  any  process  of  garaishment  against  the 
party  who  held  it.  The  district  judge  discharged  the  rule,  considering  tliat  tho 
defendants  were  not  properly  in  court  by  the  curator  ad  hoc  appointed  to  repre- 
sent them,  nor  by  the  attachment,  which  he  did  not  consider  as  reaching  the  pro- 
perty attempted  to  be  attached.  From  this  order  discharging  the  rule  the  plain- 
tiffs have  appealed. 

The  mode  of  proceeding  of  the  plaintiffs  cannot  be  sustained.  Their  remedy 
against  the  defendants  as  representing  Moses  Horn  and  responsible  for  his  debts,  is 
by  an  action  in  the  ordinary  form.  There  is  no  warrant  for  the  sunmiaiy  mode 
ef  ealling  upon  the  parties,  who  have  never  resided  within  the  State,  to  show 
cause  why  execution  should  not  issue  against  them  on  a  judgment  obtained  against 
their  testator.  The  administration  of  the  succession  in  this  State  being  closed, 
and  the  recourse  against  the  defendants  which  the  plaintiffs  undertake  to  exercise 
being  personal  and  involving  matters  en  pais^  the  plaintiffs  have  their  right  of  ac- 
tion, but  we  are  not  aware  of  any  law  which  would  authorize  the  mode  of  pro- 
ceeding they  have  adopted.  Such  being  our  views,  we  think  the  district  judj^e 
did  not  err  in  discharging  the  rule.  Judgment  affirmed. 


Ortes  et  al.  r.  Lallandb  et  al. 

The  fact  that  th«  petition  and  citation  were  not  iervod  in  the  french  lan^age,  the  maternal 

tongue  of  the  defendant,  mast  be  pleaded  in  limine  litis.    It  aflbrdB  no  groond  for  rcvcr- 

6ing  the  judgment  on  appeal,  nor  for  enjoining  ita  execation. 
On  the  disflolotion  of  an  injunction  by  which  the  execution  of  a  judgment  was  arrested, 

damages  to  the  extent  of  twenty  per  cent  on  the  amount  of  the  judgment  enjoined  may 

be  allowed  without  proof. 

APPEAL  finom  the  District  Court  of  West  Feliciana,  Stirling,  J,  *  Haralson, 
Ratliff  and  Coicgillj  for  the  appellants.     Phillips^  for  the  defendants.    The 
judgment  of  the  court  {Rost^  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  On  the  12th  of  May,  1835,  a  judgment  was  rendered  by  the 
court  of  the  Third  District^  held  in  the  parish  of  West  Feliciana,  in  favor  of  Charles 
Morgan  and  Benjamin  Poydras  de  Lallande  against  Francois  Ortes tmd  the  wid- 
jow  Antoine  Lacour,  for  tho  sura  of  §1312  50,  with  interest.  The  judgment  was 
by  default,  and  the  default  had  been  regularly  entered  on  the  6th  of  May  previous. 
It  was  not  notified  to  the  defendants  until  1841.  In  January,  1842,  execution 
was  issued,  and  the  defendants,  who  are  tlie  plaintiffs  in  this  suit,  caused  the  ex- 
ecution to  be  enjoined.  On  a  hearing  of  the  cause  the  injunction  was  dissolved, 
and  the  plaintiffs  were  adjudged  to  pay  the  sum  of  §250  damages  and  costs  of 
suit.  Judgment  for  the  same  sura  was  also  rendered  against  the  sureties  in  tho 
injunction  bond.  From  this  judgment  the  plaintiff,  Francois  Ortes,  has  appealed. 
In  the  petition  for  injunction  the  plaintiffs  seek  to  annull  the  judgment  on  which 
the  execution  issued  on  the  ground  of  fraud,  and  because  the  petition  and  citiUion 
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in  that  Biiit  were  derved  on  tliem  in  the  en^h  language  only,  the  maternal  tongue        Ortes 
of  both  being  french.     Of  the  first  ground  there  is  no  sufficient  evidence;  and,     Lallabdk. 
as  to  the  other,  had  the  parties  appealed,  the  cause  assigned  would  not  have  been 
Bufficient  to  have  authorized  the  reversal  of'  the  judgment.     Leeds  et  al.  v. 
Dtbuys,  4  Rob.,  258. 

The  damages  allowed  do  not  exceed  twenty  per  cent  on  the  amount  of  the 
judgment,  and  the  District  Ck)urt  was  justified  in  awarding  them.  Act  of  March 
25,  X831,  8.  3.  Brown  v,  Lambeth,  2  An.  822.  Farrar  v.  New  Orleans  Gas 
Bank.   lb.  873.  Judgment  affirmed. 


Union  Bank  o.  Meeker. 

Parol  evidence  is  admissible  to  prove  the  period  at  which  a  bill  was  intended  to  be  payable, 

which  was  drawn  payable  " months  after  date,"  and  diaoounted  by  a  bank  without 

filling  up  the  blank.  The  testimony  does  not  contradict  the  instrument,  but  supplies  an 
omission,  which,  on  the  face  of  the  contract,  was  either  an  oversight  of  the  parties,  or  an 
intentional  submission  of  the  term  to  the  discretion  of  the  bank. 

The  cashier  is  a  competent  witness  for  the  bank  by  which  he  is  employed. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.  Winter, 
for  the  appellants.  No  counsel  appeared  for  the  defendant.  The  judg- 
ment of  the  court  (Eustis,  C.  J.  not  sitting,  being  interested,  and  Host,  J.  absent,) 
was  pronounced  by 

Slidell,  J.    The  defendant  Walker,  is  sued  upon  a  promissoiy  note  of  the 
JbUowing  tenor : 

«•  Clinton,  La.  19th  March,  1841. 
♦•— —  months  after  date  I  promise  to  pay  to  John  Henry  Black,  or  order, 
the  sum  of  nine  hundred  dollars,  for  value  received,   negotiable  and  payable  at 
the  Branch  of  the  Union  Bank  of  Louisiana,  parish  of  East  Feliciana,   waiving 
bank  notice. 
**Credit  the  drawer,  M.  L.  Meekeb. 

"P.  A.  W. 
(''Endorsed)  John  Henet  Black, 

"P.  A.  Walker." 
The  petition  alleges  that  the  note  was  intended  to  be  at  twelve  months,  and 
that  the  omission,  or  blank,  was  an  oversight. 

At  the  trial  of  the  cause  the  plaintiffs  offered  to  prove  by  the  deposition  of  the 
cashier  of  the  bank's  branch  at  Clinton,  where  the  note  was  discounted,  that  he 
vas  such  cashier  at  the  date  of  the  note,  and  had  been  for  several  years  previ- 
ous; that  it  was  given  in  renewal  of  an  accommodation  note  of  $1,000,  made  by 
Meeker,  on  the  16th  March,  1839,  at  twelve  months,  endorsed  by  Walker  and 
Black,  which  wns  protested  in  March,  1840,  and  had  lain  over  until  its  renewal 
by  the  note  in  question ;  that  twelve  months  was  the  usual  time  of  notes  dis- 
counted at  the  branch ;  that  it  was  the  intention  and  understanding  of  the  parties 
that  the  note  should  be  payable  at  twelve  months,  and  the  omission  was  his  own. 
To  this  testimony  exception  was  token,  upon  the  grounds,  that  parol  testimony 
was  inadmissible,  and  that  thd  caHhier  was  incompetent  by  reason  of  interest. 
The  exception  was  sustained  by  the  court. 
The  testimony  does  not  go  to  contradict  the  written  instrument,  but  to  supply 
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Ukiok  Bawk  an  omission,  which,  upon  the  face  of  the  contract,  was  either  an  ororeight  of  the 
UcEKML  parties,  or  else  an  intentional  submission  of  the  term  to  the  discretion  of  the 
bank. 

The  cashier  was  not  an  incompetent  witness.  The  rule  which  admits  agents 
to  testify  in  behalf  of  their  employers  as  to  matters  in  which  they  have  been  en- 
gaged, has  its  foundation  in  public  convenience  and  necessity;  for  otherwise 
affairs  of  daily  and  ordinary  occurrence  could  not  be  proved,  and  the  freedom  of 
trade  and  commercial  intercourse  would  be  inconveniently  restrained.  Green- 
leaf,  Ev.  §  416.  Thus  the  porter,  journeyman,  or  salesman,  is  admissible  to 
prove  the  delivery  of  goods.  So  a  factor  to  prove  a  sale  of  his  principal's  effects, 
though  he  is  to  have  a  commission  on  the  amount.  In  the  United  States  Bank 
V.  Steams,  15  Wendell,  346,  the  teller  of  a  bank  was  held  to  be  competent,  in  a 
suit  for  an  over-payment  made  to  the  defendant  upon  his  checks,  to  testify  that, 
by  mistake,  he  overpaid  the  defendant  $100.  The  court  there  said,  the  case 
came  within  the  rule  of  necessity.  It  was,  they  remarked,  extremely  improba- 
ble that  any  person  less  interested  than  the  teller  could  have  any  knowledge  on 
the  subject.  It  related  to  a  transaction  in  the  regukir  course  of  his  business. 
These  views  apply  with  peculiar  propriety  to  the  caahiers  of  the  country  branches 
of  our  banks,  who  are  generally  the  sole  employes.  See  also  Franklin  Bank 
V.  Freeman,  15  Pick.  639. 

We  are  not  to  be  considered  as  saying  that  even  without  the  cashier's  testimo- 
ny the  bank  would  not  have  a  right  to  fill  up  the  blank.  See  Conchley  v.  Cla- 
ranee,  2  Maule,  90.  Collis  v.  Emmet,  1  Hen.  Bla.  313.  Russel  v.  Langstaff, 
Doug.  496,  514.     Chitty,  p.  33,  240  and  notes. 

It  is,  therefore,  decreed  that  the  judgment  be  reversed  and  the  cause  remanded 
for  further  proceedings  according  to  law ;  the  defendant  and  aj^pellee  paying  tlie 
costs  of  this  appeal. 


State  v.  Jerry. 

Deciiion  in  State  v.  Dick,  ante  p.  182,  u  to  the  liability  of  a  slave  to  be  puniahed  for  mnr- 
der,  in  killing  another  slave,  affinned. 

After  conviction  it  if  nieleas  to  enquire  by  what  aathority  the  aocuaed  waa  arrested. 

The  provision  of  aec.  13  of  the  atat.  of  1  June,  1846,  directing  that  an  affidavit  be  made  be- 
fore the  arrest  of  a  slave,  is  intended  for  the  protection  of  his  owner,  who  cannot  be  re- 
qnired  to  surrender  hu  slave  until  facts  shall  have  been  sworn  to  aathorizing  a  prosecution. 
The  neglect  of  the  master  to  insist  on  this  right,  is  not  an  irregularity  of  which  the  slave 
can  complain. 

The  statute  imposing  on  the  district  attomesrs  the  duty  of  prosecuting  slaves  accused  of  ca- 
pital crimes,  does  not  render  their  presence  necesssry  to  the  validity  of  audi  proceeding. 
All  the  courts  of  the  State  are  empowered  to  appoint  counsel  to  prosecute  on  behalf  of 
the  State,  in  the  event  of  the  absence  of  the  district  attorney.  Stat  of  28  January,  1617  • 
fl.  20. 

An  objection  that  a  seoond  justice  of  the  peace  was  not  present  to  aid  in  selecting  the  ten 
owners  of  slaves  for  tlie  trial  of  a  slave  under  the  stat  of  1  June,  1846,  must  be  made 
before  the  persons  selected  are  sworn.  If  they  are  permitted  to  be  sworn,  without  objec- 
tion, it  will  be  a  waiver  of  tlie  irregularity. 

Where  one  accused  of  a  crime  is  prosecuted  as  a  slave,  and  he  submit  to  a  trial  without  oV 
jection,  the  fact  of  his  being  a  siave  will  be  considered  so  far  admitted  as  to  exempt  tho 
J9tate  from  proving  the  slavery. 
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Uttue  Stat,  or  1  Jane,  1846,  providing  for  the  trial  of  slaves,  does  not  require  that  the  sentetac^         Stats 
should  be  signed  by  both  justices  of  the  peace.    The  signature  of  one  is  sufficient.  ^• 

APPEAL  from  a  sentence  pronounced  by  a  tribunal  organized  for  the  trial  of  a 
slave  in  the  parish  of  Madison.  Elmore,  Attorney  General,  for  the  State. 
H.  W.  Dunlap,  Hyneg  and  Moore,  for  thef  appellant.*  The  judgment  of  the 
court  fHostf  J.  absent,)  was  pronounced  by 

fCiNG,  J.  The  accused  was  convicted  of  the  murder  of  a  slave,  Atid^from  the 
sentence  of  the  court  has  appealed.  The  grounds  on  which  a  reversal  of  the  judg- 
ment of  the  lower  court  is  claimed  are :  1st.  That  no  statute  of  the  State  makes 
the  killing  of  a  slave  hy  another  slave,  murderr  2d.  That  the  accused  was  not  ar- 
rested in  virtue  of  a  writ  issued  upon  a  previous  affidavit.  3d.  That  the  district 
attorney  did  not  assist  at  the  trial,  and  the  appointment  of  counsel  to  prosecute  on 
bekaDf  of  the  State  was  unauthorized  by  law.  4th.  That  the  tribunal  by  which 
the  accused  was  tried  was  illegal,  and  its  proceedings  void,  because  the  assisting 
justice  was  not  notified  to  attend  until  the  day  of  trial,  and  was  not  present  to 
assist  in  selecting  the  slave  owners  who  served  as  jurors.  5th.  That  the  ac- 
cused wa*  not  proved  on  the  trial  to  be  a  slave.  And  6th.  That  the  sentence 
was  signed  by  but  one  of  the  justices. 

L  The  first  point  has  been  determmed  in  the  case  of  the  State  v.  Dickf 
$upra  p.  182. 

n.  The  slave  was  taken  into  custody,  and  his  presence  secured  at  the  trial.  It 
ean  be  of  no  importance  now  to  enquire  by  what  authority  he  was  arrested.  The 
provision  of  the  act  of  1846  (Acts,  p.  115,  sec.  13),  directing  that  an  affidavit  be 
made  before  the  arrest  of  a  slave,  is  intended  for  tlie  protection  of  the  owner, 
who  caimot  be  requb*ed  to  surrender  his  slave  until  facts  shall  have  been  sworn  to 
which  authorize  a  prosecution.  His  neglect  to  insist  on^  this  right  is  not  an  irre- 
gularity of  which  the  accused  can  complain. 

ni.  The  statute  imposes  upon  the  district  attorney  the  duty  of  prosecuting 
slaves  accused  of  capital  crimes,  but  his  presence  b  not  made  indispensable  to 
the  validity  of  the  proceedings.  All  of  our  couits  are  vested  with  the  power  to 
appoint  counsel  to  prosecute  on  behalf  of  the  State,  in  the  event  of  the  absence 
ef  the  district  attorney.     Bui.  &  Cur.  Dig.  p.  186,  §  20. 

IV.  The  objection  that  the  assistant  justice  was  not  present  to  aid  in  select- 
ing the  ten  slave  holders,  should  have  been  urged  before  the  jurors  were  sworn. 
The  accused  cannot  be  permitted,  under  the  provisions  of  this  statute,  to  accept 
jurors  who  may  have  been  in'egularly  chosen,  and  after  verdict  take  advantage 
of  the  irregularity.  If  he  permit  those  to  be  sworn  without  objection,  his  silence 
must  be  considered  as  a  waiver  of  the  irregularity.  See  State  v.  Isaac,  3d  An. 
p.  359. 

V.  The  defendant  having  been  charged  as  a  slave,  and  having  submitted  to  a 
trial  as  such  without  objection,  so  far  admitted  his  condition  as  to  dispense  the 
State  from  proving  his  slavery. 

VI.  The  signatures  of  both  of  the  justices  of  the  peace  to  the  sentence  are 
not  required  by  the  statute.  Judgment  affirmed » 
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Armor,  Executrix  v.  Amis. 

I^Iaintiff  obtained  a  jadgment  on  one  of  a  seriee  of  notes,  given  to  Ha  testator  for  the  price 
of  land  and  secured  by  mortgage  thereon,  and  defendant  became  the  surety  of  the  debtor 
in  an  appeal  bond.  The  jadgment  was  affirmed  on  the  appeal.  Fending  this  appeal 
proceedings  were  had  by  the  holder  of  another  of  the  series  of  notes,  which  had  been  ne- 
gotiated by  the  executor,  with  his  endorsmeent,  and  judgment  was  rendered  therein,  on 
his  consent,  under  which  the  land  was  adjudicated  to  the  holder  of  the  second  note.  Plain- 
tiff having  subsequently  attempted  to  execute  his  order  of  seizure  and  sale  it  was  enjoined 
by  the  purchaser,  and  the  injunction  perpetuated.  In  an  action  by  plaintiff  against  the 
surety  on  the  appeal  bond:  Held,  that  defendant,  if  bound  on  his  appeal  bond,  would  be 
entitled  on  paying  it  to  a  Subrogation  to  the  rights  of  the  creditor;  and  that  the  judgment 
by  which  the  mortgage  rights  of  the  plaintiff  were  extinguished,  wliich  rights  she  con- 
tends that  the  appeal  bond  was  given  to  secure,  having  been  rendered  by  her  consent, 
the  surety  is  released. 

APPEAL  from  the  District  Court  of  Madison,  Selby^  J.  Thomas  and  Smj- 
der,  for  the  plaintiff.  Amonett^  Stockton  and  Steel,  for  the  defendant.  The 
judgment  of  the  court  (Rost,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  recovered  a  judgment  against  A7nis,  as  surety  on 
an  appeal  bond  in  which  Dowries  was  principal.  From  this  judgment  Amis  has 
appealed. 

The  plaintiff  had  obtained  an  order  of  seizure  and  sale  upon  one  of  sevenil 
notes  given  by  Dowries  to  the  plaintiff's  testator,  which  were  secured  by  moitgnge 
on  a  plantation  and  slaves.  From  the  decree  ordering  the  seizm'e  and  sale 
Dowries  took  an  appeal,  and  gave  Amis  as  surety  on  the  appeal  bond.  The  con- 
dition of  the  bond  was  that  the  appellant  should  prosecute  his  appeal  and  satisfy 
whatever  judgment  might  be  rendered  against  him,  or  that  the  same  should  be 
satisfied  by  the  proceeds  of  the  sale  of  his  estate,  real  or  personal,  if  he  be  cast 
on  his  appeal ;  otherwise  that  the  surety  shall  be  liable  in  his  place.  On  the  ap- 
peal the  decree  of  the  district  judge  was  affirmed.  2  An.  243.  Pending  the 
appeal,  certain  proceedings  were  had  on  another  of  the  mortgage  notes  given  by 
Dowries  to  the  testator  Armor,  and  which  he  had  negotiated  with  his  endorse- 
ment, by  which  the  property  subject  to  the  order  of  seizure  was  adjudicated  to  a 
third  person.  When  the  order  of  seizure  and  sale  in  favor  of  the  plaintiff  was 
attempted  to  be  executed,  this  party  enjoined  proceedings  under  it,  setting  up 
title  in  the  property  free  fi-om  all  mortgage.  This  cause  was  also  before  tliis 
court,  in  February,  1848  (3  An.  247),  and  on  being  remanded  the  injtmction  w^as 
made  perpetual. 

The  purchaser  of  the  property,  who  had  thus  cut  out  the  plaintiff's  mortgage, 
was  also  the  holder  of  the  note  under  which  the  sale  was  made,  on  which  note 
Armor,  the  testator,  was  the  endoi-ser,  and  hence  the  plaintiff  had  a  direct  interest 
in  having  the  note  paid.  Had  the  sale  been  set  aside,  the  note  must  be  paid  from 
some  other  source  than  fix>m  the  property  which  it  was  mortgaged  to  secure. 
We  find  accordingly  that  the  judgment  by  which  the  mortgage  rights  of  tlie 
plaintiff,  which  she  contends  tlie  appeal  bond  was  given  by  the  defendant  to  se- 
cure, have  been  extinguished,  was  rendered  on  her  consent.  Tliis  judgment  can 
give  her  no  rights  against  the  defendant,  as  the  case  is  presented  to  us.  T!ie 
defendant,  if  bound  on  liis  appeal  bond,  on  paying  the  debt,  had  a  right  to  the 
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subrogBtion  to  the  ngtitfl  of  the  creditor.  If  it  was  the  plaintiff's  intereflt  to  im^ 
pair  those  lights,  and  she  has  had  the  benefit  of  them  in  saving  the  succession  of 
her  husband  {torn  the  responsibility  of  his  ctodorsementt  there  is  ne  foundation 
whatever  for  any  demand  ag^inA;  the  surety^i  to  whom  they  would  belong  in  the 
event  of  recoVeiy  against  him; 

The  judgment  of  the  District  Court  is,  therefore,  revcttised,  and  judgment  ren* 
dered  for  the  defendant,  with  dosts  in  both  courts. 
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Hetnay  evidence,  admitted  withont  exception,  cannot  be  objected  to  sfterwardl. 

To  enable  a  t^arty  to  become  the  owner  of  a  thing  which  he  flndii  it  ia  necessary  thai  Oka 
tanner  owner  should  have  completely  relinqnished  or  abandoned  it.    C.  C.  3384^  3387^ 

Where  a  raft  of  logs  is  accidentally  stranded  upon  the*  land  of  andtherj  and  the  prcfprletor  of 
the  land,  thoagh  notified  of  the  intention  of  the  owner  of  the  raft  npt  to  abandon  it,  cuts 
np  the  Vogt  into  firewood  and  sells  them  for  a  price  exceeding,  after  deducting  the  cost  of 
cutting  them  up,  the  vahie  of  the  logs  in  their  original  condition,  being  a  possessor  in  bad 
ftitfa,  and  having  thus  put  it  oat  of  his  power  to  restore  the  thing  in  its  enfaaneed  condition 
npoa  being  compensated  for  his  labori  he  will  be  responsible  for  the  enhanced  value  of  the 
timber  when  cut  up  for  fire-wood,  dfter  deducting  the  cost  of  cutting  it  up.-  Such  a  pos- 
sessor cannot  be  permitted  to  profit  by  his  own  -Wrong.  C.  C.  517,  518<  S24,  2293.  Per 
Curiam:  Am  the  plaintiff*  has  asked  for  an  affirmance  of  the  judgment,  which  allowed  him 
the  vafaie  of  the  wood  in  the  form  G(f  firewood,  after  deducting  the  cost  of  converting  the 
logs  into  that  finm,  it  is  unnecessary  to  decide  whether  a  possessor  in  bad  faith,  under  such 
drDomstaaoes,  is  entitled  to  compensation  for  the  labor  of  converting  the  wood  into  a  more 
valuable  form,  which  is,  at  best,  questionable. 

APPEAL  fifom  the  District  Court  of  Madison,  5c%,  J.  H.  W.  DurUap, 
Thomas  and  Snyder,  for  the  plaintiff.  Short  and  Parham,  for  the  appel- 
hnt    The  judgment  of  the  court  (Roal,  J«  absent,)  was  pronounced  by 

Slidxu.,  J.  The  plaintiff,  Who  brought  his  action  in  December,  1847,  alleges 
that*  in  the  summer  of  1847,  a  raft  which  belonged  to  hiin,  and  was  in  course  of 
transportation  dowli  the  Mississippi,  was  stranded  upon  the  land  of  the  defend- 
ant, and  was  afterwards  appropriated  by  the  defendant  to  his  own  use.  Damages 
Were  claimed  to  the  amount  of  $490.  The  defendant  pleaded  the  general  issuer 
There  was  judgment  in  fiivor  of  the  plaintiff  for  $300,  and  the  defendant  haa 
appealed. 

The  first  point  made  by  the  defendant  is^  that  the  plaihtiif  has  not  proved  his 
owDership  of  the  raft.  A  portion  of  the  evidence  upon  which  the  question  of 
ownetship  turns,  would  have  probably  been  inadmissible  as  being  hearsay ;  but 
tw  exception  was  taken  to  it.  It  satisfied  the  mind  of  the  district  judge;  and 
his  conclusion  on  this  question  not  being  manifestly  erroneous,  We  are  not  at 
liberty  to  disturb  it. 

The  next  point  presented  is,  that  the  damages  were  excessive*  For  its  proper 
consideration  it  is  necessary  to  notice  the  foots  of  the  case,  and  then  examine  the 
principles  of  law,  which,  under  such  circumstances,  control  the  rights  of  the 
owner,  and  the  liability  of  tlie  party  into  whose  hands  the  property  has  fallen. 

It  appears  that  durmg  the  high  water,  in  April,  1847,  one  Avery  was  in  charge 
of  two  rafts,  and  was  floating  them  down  the  Mississippi,  when  they  were  acci- 
dentafiy  stranded  upon  the  defendant's  land.  The  plaintiff's  raft  being  inside, 
Avery  cot  loose  the  other  which  floated  on.    He  left  a  man  with  the  stranded 
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r**^"  raft,  directing  him  to  take  care  of  it,  and  deliver  it  to  the  plointifT.  The  agent 
Harru.  remained,  and  kept  )x>88ession  of  it  for  some  time ;  but  was  told  by  the  defend- 
ant that,,  neitlior  he,  nor  any  one  else,  should  have  it,  until  the  proper  owner 
.  came  for  it.  The  raft  remained  aground  for  five  or  six  months,  when  the  defend- 
ant cut  up  the  logs  into  fuel,  and  sold  it.  He  stated  to  a  witness,  that  no  ono 
had  called  to  clmmo  it;  but  that  he  expected  to  have  some  difficulty  about  it. 
It  appears  from  the  evidence,  that  the  logs  were  about  ninety  in  number,  and 
were  worth,  in  the  situation  in  which  tliey  were,  about  one  dollar  per  log.  That 
the  wood  cut  up  into  fuel  wos  worth,  according  to  the  defendant's  own  estimate, 
$3  per  cord.  The  labor  of  cutting  tlie  logs  into  fuel  and  putting  it  on  the  bank 
of  the  river,  in  readiness  for  sale  to  steamboats,  is  proved  to  have  been  worth  about 
eighty-one  cents  per  cord.  Each  log  would  give  about  one  cord  and  a  half  of 
fuel.  A  calculation  made  upon  these  data  will  show  that  the  amount  of  dama- 
ges given  by  tlie  distiict  judge  is  about  the  value  of  the  fuel,  less  the  expense  of 
converting  the  logs  into  that  fonn.  If  the  plaintiff  was  only  entitled  to  recover 
the  value  of  the  logs  as  they  lay  aground,  the  damages  given  by  the  district  judge 
are  excessive ;  but  if  he  was  entitled  to  the  enhanced  value  of  the  logs,  deduct- 
ing the  cost  of  tlieir  convci-sion  into  fuel,  the  judgment  cannot  be  deemed  exces- 
sive, and  ought  not  to  be  disturbed. 

Among  the  modes  of  acquiring  property  is  occupancy.  He  who  finds  a  thing 
which  is  abandoned,  that  is,  which  its  owner  has  left,  with  the  intention  not  to 
keep  it  any  longer,  becomes  master  of  it,  in  the  same  manner  as  if  it  had  never 
belonged  to  any  bod}^  Civil  Code,  3384.  But  it  is  requisite  that  the  former 
owner  should  have  completely  relinquished  tlie  chattel,  before  a  perfect  title  will 
accrue  to  the  finder;  and  there  is  a  class  of  cases  in  which  the  presumption  of 
law  forbids  the  supposition  of  an  intention  to  abandon.  "  We  must  not  reckon," 
Bays  the  Code,  ♦'in  tlie  number  of  things  relinquished,  those  which  one  has  kwt, 
nor  that  which  is  thrown  into  the  sea  in  a  danger  of  shipwreck  to  save  the  ves- 
sel, nor  those  which  are  lost  in  a  shipwreck.  For  although  the  owners  of  tliese 
things  lose  the  possession  of  them,  yet  they  retain  the  property  and  the  right  to 
recover  them."     C.  C.  art.  3367. 

In  the  present  case  the  plaintiff  has  not  only  tlio  benefit  of  the  legal  presump- 
tion, but  has  also  shown  by  positive  acts  the  intention  not  to  abandon,  and  the 
communication  of  this  inention  at  the  time  to  the  defendant. 

The  article  just  cited  also  shows,  to  a  certain  extent,  the  defendants  liability: 
♦'Those  who  find  things  of  tliis  kind  cannot  make  themselves  masters  of  tlieni; 
but  are  obliged  to  restore  them  to  their  lawful  owners,  in  the  manner  provided 
for  by  the  special  laws  made  on  the  subject."  The  rule  is  taken  from  the  roman 
law,  where  the  very  case  before  us  is  an  illustration.  Si  ratis  delata  sit  vi  flumi- 
nis  in  agrum  alterius,  posse  eum  conveniri  ad  e^^ibendum. 
^ .  But  is  the  owner  entitled  to  take  back  the  thing,  when  it  has  been  converted 
by  the  industiy  of  the  finder  or  taken  into  another  and  enhanced  form?  Even 
where  a  person  in  good  faith  has  employed  materials  which  did  not  belong  to  him 
in  making  another  aiticlo,  the  owner  of  the  materials  has  a  right  to  claim  the 
thing  made  out  of  them  on  reimbursing  the  price  of  the  workmanship.  There 
is  an  exception,  where  the  workmanship  is  so  important  that  it  greatly  surpasses 
the  value  of  the  materials,  as  in  the  case  of  a  statute  which  tho  statuary 
has  made  fram  a  block  of  marble  belonging  to  another.  See  Civil  Code,  517» 
518. 

But  if  such  would  bo  the  rights  of  the  owner  against  a  possessor  in  good  faith, 
unquestionably  the  poFy(?PSor  in  bad  faith  cannot  complain  if  the  thing  is  taken 
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iroin  him  upon  reimbursing  to  him  the  price  of  his  labor.     Such  a  possessor 
cannot  be  permitted  to  profit  by  his  own  wrong.     See  Civil  Code,  624,  2292. 

(U'hatever  in  a  uiere  moral  point  of  view  may  bo  the  defendants  freedom 
from  blame,  it  is  clear  that,  in  a  legal  aspeot,  ho  was  a  possessor  in  bad  faitii^ 
Under  the  stern  rule  of  the  roman  law  he  who  iiuds  a  thing  that  is  lost,  if  he 
knows,  or  may  know,  to  whom  it  belongs,  and  keeps  it  without  an  intention  to 
restore  it,  or  without  endeavoring  to  discover  tlie  owner,  is  considered  as  com- 
uutting  a  theft.  Under  our  milder  systems  he  loses  the  advantages  which  the 
law  accords  to  good  faith. 

As  the  defendant  has,  by  his  own  act,  put  it  out  of  his  power  to  restore  the 
thing  in  its  enhanced  condition,  upon  being  compensated  fur  his  labor,  he  cannot 
be  relieved  from  a  judgment  which  condeums  him  to  pay  an  equivalent  amount. 

As  the  plainti0'  has  asked  an  afllnnance  of  the  judgment,  it  is  not  necessary 
to  decide  whether  a  jxissessor  in  bad  faith,  under  such  circumstances,  is  entitled 
to  compensation  for  the  labors  bestowed  upon  it,  and  by  which  it  has  been  con- 
verted into  a  more  valuable  form.  But  we  may  remark  that  it  is  at  best  ques- 
tionable. The  {policy  of  the  civil  law  was  to  sanctity  and  uphold  the  right  of 
proi)erty  by  discouraging  and  punishing  wrong  doers;  and  we  find  a  learned  court 
of  common  law,  in  a  case  very  like  the  present,  applauding  the  wisdom  of  the 
civil  law,  and  citing  it  as  authority.  We  refer  to  the  case  of  Botts  v.  Lee,  5 
Johnson,  349,  where  a  party  had  trespassed  upon  another's  land«  cut  down  the 
timber,  and  converted  it  into  shinflles.  This  wa**  ^jpld  nnf,  \^  rb""g**  t^P  tiltl*^  to 
the jwypcrty,  and  the  trespasser,  it  would  seem,  was  n»t  pnnsidcred  as  having  a 
right  to  remunorution  for  making  them.  In  Brown  v.  iS'ax,  7  Cowen,  95,  where 
hgs  had  been  cut  on  the  plaintitf 's  land,  drawn  to  the  defendant's  mill,  and  con- 
verted into  boards,  the  judge  charged  that  the  measure  of  damages  would  be 
the  the  value  of  the  boards,  without  reference  to  the  price  of  the  defendant's 
labor;  and  this  ruling  was  affirmed  by  the  Supreme  Court.  There  was  a  diflex- 
ence  of  opinion  as  to  the  technical  question  whether,  in  the  particular  form  of 
action  (trover)  the  damages  should  be  confined  to  the  value  of  the  thing  taken, 
but  none  as  to  tlio  principle  in  cases  of  a  wilful  and  tortious  taking.  See  also 
Baker  v.  WlucUrj  S  WendoH,  505.  Judgment  affirmed. 
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Posey  et  al.  r.  Weems,  Sj'nJIc,   et  al. 

AVIicre  tlic  creditors  of  an  insolvent  arc  the  parties  in  interest  in  a  contest  as  to  a  privilogo 
rlaimcd  by  one  of  tlieni,  tlie  rl.iini  eannot  be  estah#lislie.l  l»y  an  aftion  against  the  syndics; 
lliey  represent  tlie  mass  and  not  intlividitnl  creditors. 

APPEAL  from  the  District  Court  of  West   Feliciana,  Laivson,  J.     Ratliff 
and  CoiL'gilU  for  the  pluintills.     PhtlUps,  fur  the  njiiKdlaiils.     The  judg- 
ment of  the  court  (Rosf,  J.  absent,)  was  pronouurod  by 

EusTis,  C.  J.  Margaret  Poseij  and  her  husband,  the  appellees,  intervened 
in  a  gnit  between  the  syndics  of  A,  Dunhar  and  Sffjjhrn  and  Gideon  Neville, 
wbich  was  instituted  for  the  recovery  of  llio  purchase  money  of  a  certain  tract 
of  land,  bought  by  Stij^hcji  iVc?v7/c  at  the  sale  of  the  ine'olvenl's'pi-opei'ty.  The 
petition  of  intervention  claimed  the  price  of  the  land  under  Iho  privilege  of  the 
vendor,  Margaret  Posey  having  sold  the  land  to  Dunhar^  the  insolvent,  who  had 
never  paid  for  it.    lie  had  placed  this  tract  of  land  among  his  propeii y  on  his 
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•chedoto,  and  lurreQdered  it  to  his  creditorp*  whose  syjo^ca  took  poweeston  of  it, 
wlmi^'      and  sold  it  to  Stephen  NevUie* 

A  tableau  of  distribution  was  filed  by  the  syndics  on  the  13th  of  April,  1843, 
which  was  homobgated,  so  far  as  not  opposed,  on  the  23d  of  May  following.  On 
Che  16th  of  December,  1844,  the  attorney  of  the  appellees  made  an  applicatioii' 
^r  leave  to  iile  an  opposiltion  to  the  tableau,  which  application  was  disallowed.- 
No  mention  is  made  on  the  schedule,  or  pn  the  tableau,  of  the  appellees  or  of 
the  claim  set  up  by  them*  The  proceeds  of  the  sale  of  this  land,  having  been 
returned  by  the  syndics  in  their  account  as  assetts,  have  been  thus  decreed  to  be 
distributed  by  the  homologation  of  the  tableau.  Neville  gave  notes  to  the  syn- 
dics for  the  price  of  the  land,  and  these  notos  not  having  been  paid,  suit  was  in« 
etituted  upon  them,  and,  after  an  appeal  to  this  court,  judgment  was  rendered 
for  |he  balance  due  op  them.  1^  appellees,  intorvening  in  this  suit  and  dahn- 
ing  the  vendors'  privilege,  had  judgment  against  the  syndics  for  the  same  amount^ 
with  a  privilege  on  the  proceeds  of  the  sale  of  the  land.  The  syndics  hare 
appealed.  The  case  has  been  submitted  on  the  written  argument  of  the  counael 
fbr  the  appellees,  without  any  argument  on  the  part  of  the  appellants.  The  pri- 
vOege  claimed  by  the  appellees  cannot  be  established  in  an  action  against  the 
syndics ;  the  parties  in  interest  are  the  creditors  claiming  adverse  rights  to  it. 
The  syndics  represent  the  mass,  and  not  individual  creditors*  The  cryditom 
have  a  judgment  on  the  fund  to  be  distributed  under  the  tableau,  and  we  do  not 
understand  that  their  rights  thus  secured  can  be  alfeoted  in  an  action  against  the 
pyndics.  Tbajt  pait  of  the  judgment  which  gives  the  appellees  the  privilege  is 
clearly  erroneous. 

The  judgment  of  the  District  Court  allowing  the  interveners  and  appellees  a 
privilege  on  the  proceeds  of  the  tract  of  land  sold  to  Neville,  is,  therefiire,  re- 
versed, and,  in  other  respecte,  is  affirmed;  the  appellants  paying  the  costs  of  the 
appeal,  and  the  appellees  those  of  the  intervention  in  the  District  Court. 


F&EEMANf   Syndic  v.  HowsLi^t  Administrator* 

To  make  aa  aocoant  a  stated  acooant,  it  la  not  necesiaiy  tbat  it  it  abo^Id  be  si^ed  by  the 
parties.  It  ia  enough  if  it  have  been  examined  and  accepted  by  both«  and  such  apoept- 
ance  may  be  inferred  ftopi  circxmkstanccs.  Hence  an  account  rendered  will  be  deemed 
to  be  an  aooont  stated  from  tlie  presumed  approbation  or  ac^oiesoence  of  tb« 
parties,  unless  objected  to  within  a  reasonable  time.  What  is  reasonable  time  ma«t  be 
determined  with  reference  po  the  relations  of  the  parties,  or  the  nsual  opurse  of  bosi|MMf 
of  the  particular  class  of  persons  concerned. 

APPEAL  from  the  District  Court  of  West  Feliciana,  PefiTh  J.     Ratlif  and 
CowgUlt  for  the  appellant    Phillips,  for  the  defendant.    The  judgment  of 
the  court  (Eost^  J.  absent,)  ivas  pronounced  b^ 

Slidell,  J.  This  is  an  action  upon  two  accounts  of  John  Goodin  8^  Co.,  com- 
mission merchantSi  one  with  Ehenezer  Howell,  the  deceased,  and  the  o^er  with  the 
defendant  as  administrator  after  his  death.  The  accounts  appear  to  have  been 
kept  distinct  on  the  books  of  John  Qoodin  if  Co.  The  items  of  the  account  with 
the  deceased)  begin  in  December,  1842,  and  end  in  July,  1843.  Those  of  the 
account  with  his  succeesion  commence  in  October,  1843»  and  ft  balance  is  struck  on 
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the  3l8t  July,  1844 ;  to  which  bfdance  is  added  al;  foot,  the  balance  of  the  aoconnt     Frxihaii 
firat  mentioned.    The  items  in  these  ac«ount8  are  the  usual  matters  of  debit  and      Howit.l 
credit  in  factor's  accounts  with  planters;  on  the  one  hand,  adTances  of  money, 
plantation  supplies,  acceptances  of  drafts ;  and  on  the  other,  proceads  of  sales  of 
crops.    The  court  below,  considering  the  plaintiff's  claim  not  proved,  g^ve  judg- 
ment as  in  case  of  non-suit,  and  the  plaintiff  has  appealed. 

The  defendant  does  not  appear  to  dispute  the  sufficiency  of  the  evidence  with 
regard  to  die  charges  for  supplies  dec;  but  contends  that,  with  regard  to  the 
charges  for  drafts  of  the  planter  paid  by  the  factor,  the  drafts  themselves  should 
hare  been  produced;  and  that  the  secondary  evidence,  the  testimony  of  the 
dark  of  the  &ctor  that  they  had  been  paid,  was  properly  rejected.  On  the  other 
band  the  plaintiff  contends  that  accounts  current  were  sent  from  time  to  time,  and 
that,  as  no  complaint  was  made  with  regard  to  them,  the  planter  must  be  consid- 
ered as  having  acquiesced  in  their  correctness ;  and  the  production  of  the  drafts 
was  therefore  juaificessary. 

To  make  an  account  a  stated  account  it  is  not  necessaiy  that  it  should  be  signed 
by  die  parties.  It  is  sufiicient^if  it  Y^  been  examined  and  accepted^by'^both,  and 
that  acceptance  may  be  implied  firom  circumstances.  Hence  the  prmcipal  seems 
to  be  well  settled  that,  an  account  rendered  will  be  deemed  an  account  stated 
from  4he  presumed  approbation  or  acquiescence  of  the  parties,  unless  an  objection 
is  made  thereto  within  a  reasonable  time.  What  is  a  reasonable  time,  must  be 
determined  with  r/»ferenc9  to  the  illations  of  the  parties,  or  the  usual  course  of 
business  of  the  particular  class  of  persons  concerned.  See  Stoiy's  Equity  s.  526t 
and  the  cases  there  cited. 

Bat  giving  i  the  j)laintiff  the]^  benefit  of  this  principle,  the  testimony  offer- 
ed at  tiie  trial  was  not  of  that  definite  chai-acter  which  would  authorize  us  to 
apply  the  principle  in  the  case  before  us.  The  witness  deposes  as  follows: 
"John  Goodin  4*  Co*  were  in  the  habit^of  sending  an  account  current  to  each  ci 
iheir  customers  at  the  close  of  the  season's  business;  and  of tener  than  that,  if 
they  considered  that  theur  customers  wanted  too  much  in  proportion  to  the  extent 
of  their  crops  or  remembrance  of  their  own  obligations;  an  account  current 
should  always  shpw  what  is  owing  to  or  by  the  individual  tp  whom  it  i^  furnished — 
of  course  Mr.  HawelW  account  was^regularly,  (or  rather  irregularly,  he  being 
one  of  the  not  too  punctual,)  transmitted  to  hSs  customary  address."  It  will  be 
perceived  that  the^ witness  speaks  tn/er«n<iaZZy  to  the  point  of  the  transmission  of 
accounts  to  Hawell.  But,  even  if  he  be  considered  as  intending  to  assert  positive- 
ly that  accounts  were  transmitted  to  him  fipm  time  tp  time,  yet  upon  this  loose 
statement  we  cannot  a^^t  ^with  precision  upon  the  items  of  the  account,^and  say 
how  many  of  its  items  must  be  considered  ps  having  beeujcommimicated  to,  and 
acquiesced  in  by,  the  planter.  If  it  had  been  shown  that,  on  a  certain  day,  an  ac- 
count brought  down  to  that  day,  and  striking  a  balance,  had  been  transmitted  to 
the  planter,  and  that  the  business  and  correspondence  of  the  parties  had  [subse- 
quently proceeded  [as  before  without  objection,  there  would  then  have  been  a 
basis  laid  upon  which  the  judge  below  might  have  been  requnredto  say^ whether* 
under  all  [the  circumstances,  the  acquiescence  of  the  party  could  reasonably  be 
preramed,  and  down  to  what  time,  wi  00  to  what  portion  of  the  account  sued 
upon.  Judgment  affirmed. 
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Cunningham  v.  Erwin. 

Where  a  plaintiff,  who  had  sued  to  recover  a  sum  from  defcudaut,  and  filed  a  supplemental 
I)ctition  prajr-ing  for  the  reeision  of  solos  and  transfers  of  property  allej^cd  to  have  been 
made  by  defendant  in  fraud  of  his  creditors,  takes  a  nile  on  defeudaiit  to  show  cause  why 
tho  issues  presented  by  the  petition  and  supplemental  petition  should  not  be  tried  separate- 
ly, and  the  rule  is  made  absolute,  the  court  will  be  considered  as  Imving  exercised  its  dis- 
cretion as  to  the  luode  of  trial  best  calculated  to  promote  the  ends  of  justice ;  and  when  no 
injury  has  resulted  to  the  defendant  therefrom,  its  decision  will  not  bo  interfered  with. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Watts  and  Spring,  for  the  appellant.     Matt  and  Grymcsj  for  tlie  defendant. 
Tlie  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  alleges  that  he  was  a  creditor  of  the  late  Henry  Hitch- 
cock, in  the  sum  of  $28,660  39i,  for  work  and  labor  performed  and  materials 
furnished  in  and  about  the  buildings  and  grounds  of  said  Hitchcock,  in  the  city  of 
Mobile,  in  the  yeai-s  1838-39 ;  that  ho  has  received  on  account  Si 2,000,  as  appears 
by  the  statement  annexed  to  his  petition. 

He  further  aUeges  that  Hitchcock  had  mortgaged  to  tlie  president,  directors 
and  company  of  the  Bank  of  the  United  States,  all  his  property  in  the  city  of 
Mobile,  including  that  upon  and  about  which  the  petitioner  had  expended  his  la- 
bor, to  secure  a  debt  of  S800,000;  that,  after  the  death  of  Hitchcock,  the  bank 
became  anxious  to  collect  their  claim,  and  to  that  end  proposed  to  his  legal  repre- 
-sentatives  to  take  the  mortgaged  property  in  satisfaction  and  dischai'ge  of  the  debt, 
but  that  it  was  objected  by  the  defendant,  who  is  the  brother-in-law  of  Hitchcock 
and  the  executor  appointed  by  his  will,  that  there  were  uncovered  claims,  amount- 
ing to  Sl50,000  and  mostly  held  by  mechanics  and  laborers,  for  which  provision 
ought  to  be  made ;  that  it  was  finally  agi-eed  that  the  bank  should  pay  into  tho 
hands  of  the  -defendant,  as  trustee  for  the  holders  of  those  claims,  the  sum  of 
8150,000;  that  the  defendant  actuaUy  received  said  sum,  and  assumed  personally 
the  payment  of  this  and  other  unsecured  debts.  The  plaintiff  availing  himself  of 
the  alleged  stipulation  in  his  behalf,  asks  a  judgment  against  the  defendant  per- 
sonaUy  for  the  balance  due  him. 

The  defendant  excepted  to  the  action,  on  the  ground  that  it  is  barred  by  tlio 
laws  of  the  State  of  Alabama,  where  the  succession  of  Htnry  Hitchcock  was 
opened  and  declared  insolvent.  He  furtlier  answered  denying  the  indebtedness 
of  the  estate  of  Hitchcock  to  the  plaintiff,  and  the  receipt  of  any  sum  of  mon- 
ey in  tnist  or  othenvise  for  the  benefit  of  the  plaintiff,  or  of  any  other  creditor 
of  Hitchcock;  he  averred  that,  in  all  things  relating  to  the  affairs  of  said  estate,  ho 
had  acted  as  the  agent  of  Mrs.  Hitchcock,  his  sister,  and  had  fully  accounted  for 
all  his  acts  to  her,  and  disbursed  for,  and  paid  over  to  her,  all  sums  of  money 
received  by  him. 

After  the  issue  had  thus  been  formed,  the  plaintiff  filed  a  supplemental  peti- 
tion, by  which  he  instituted  a  revocatory  action  against  the  defendant  and  asked 
the  avoidance  of  certain  sales  and  transfers  of  property  alleged  to  have  been 
made  by  him  in  fraud  of  his  creditors.  The  exception  taken  by  the  defendant  to 
this  proceeding  was  dismissed,  and  an  answer  to  the  merits  filed.  At  tliis  stage 
of  the  cause  the  counsel  for  the  plaintiff  took  a  rule  U|K)n  the  defendant,  to  show 
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cause  why  the  issues  raised  should  not  bo  tried  separately,  to  wit:  tho  issue  of  Cl'nsisoham 

the  indebtedness  of  the  defendant  to  tlio  plaintiff;  and  secondly,  if  said  issue  was       Enwi.v. 

found  for  the  plaintiff,  the  issue  of  simulation.     This  rule  was  mado  absolute,  and 

the  issue  of  indebtedness  was  submitted  to  a  jury  who  could  not  agree;  a  second 

trial  was  had  with  a  similar  result;  and  tlie  parties  then  consented  to  take  the 

opinion  of  the  majority  as  the  verdict.     The  majority  of  the  jury  were  in  favor 

of  the  defendant. 

The  plaintiff  moved  for  a  new  tinal,  which  the  judge  refused,  stBting  at  tho 
same  time  his  unwillingness  that  the  case  should  be  earned  to  the  Supremo 
Court,  under  the  impression  that  he  approved  of  the  verdict.  TSvo  juries  hav- 
ing already  failed  to  agree,  and  the  judge  believing  that  if  a  new  trial  was  granted 
no  better  result  would  follow,  thought  it  best  to  compel  the  parties  to  carry  their 
differences  before  the  appellate  court.  From  tlie  judgment  rendered  on  the 
verdict  of  the  majority,  rfie  plaintiff  has  appealed. 

Tho  exception  taken  by  the  defendant  in  his  original  answer  was  properly  over- 
ruled. In  the  account  filed  by  the  administrator  the  plaintiff  is  recognized  as  a 
creditor,  though  the  amount  due  him  is  not  set  down,  probably  because  he  did  not 
prosecute  his  claim  against  the  estate.  But  'nothing  compelled  him  to  incur  that 
expense,  as  he  may  have  been  satisfied  with  the  stipulation  of  the  defendant  in  his 
behalf.  If  any  thing  could  have  been  gained  by  proving  the  claim  against  the  es- 
tate, the  defendant  might  at  all  times  have  had  the  benefit  of  it  by  paying  the  debt. 
Moreover  the  law  of  the  State  of  Alabama,  requiring  the  creditors  of  insolvent 
estates  to  file  and  prove  their  claims  within  a  limited  time,  under  the  penalty  of 
forfeiture,  was  passed  several  years  after  the  death  of  Hitchcock^  and  after  the 
defendant  is  alleged  to  have  assumed  to  pay  tlie  uncovered  debts.  The  right  of 
the  plaintiff  to  be  paid,  if  ho  is  one  of  tho  creditors  contemplated  by  the  trust, 
was  perfect^  and  could  not  be  taken  aw^ay  by  subsequent  legislation. 

The  defendant  alleges  that  the  rule  to  separate  the  issues  was  improperly  mado 
absolute,  and  asks  that  the  whole  case  be  remanded,  should  tho  court  think  the 
plaintiff  entitled  to  his  action. 

This  is  a  question  of  practice,  in  which  the  district  judge  has  exercised  his 
discretion  in  the  manner  which  to  him  seemed  best  calculatod  to  promote  tho 
ends  of  justice.  His  decision  has  worked  no  injury  to  the  defendant,  and  justice 
does  not  require  that  wo  should  interfere. 

On  the  merits,  we  consider  it  proved  that  the  defendant  received  from  the  bank 
of  the  United  States  the  sum  of  8150,000,  and  assumed  personally  to  pay  the 
unsecured  creditors  of  Hitchcock,  one  of  whom  he  himself  was  to  the  amount  of 
neariy  ^0,000.  The  testimony  of  Fisher,  Brottm  and  Barney,  leaves  no  doubt 
on  our  minds  as  to  the  nature  of  the  agreement.  The  debts  due  by  the  estate, 
besides  the  claim  of  the  bank,  amounted  neai'ly  to  $250,000 ;  but  many  of  the 
creditors  held  collateral  securities,  and  the  defendant  believed  the  sum  he  receiv- 
ed sufficient  to  satisfy  the  uncovered  claims.  His  efforts  to  conceal  the  agree- 
ment from  the  creditors  whom  he  did  not  intend  to  pay  in  full,  in  order  that  he 
Alight  purchase  their  claims  atja  discount,  and  the  fact  that,  in  one  instance,  he 
succeeded  in  doing  so,  show  that  his  object  in  making  die  arrangement  was  to  se- 
cure the  amounts  due  him  and  his  friends,  and  to  speculate  upon  the  necessities  of 
the  other  creditors,  most  of  whom  were  mechanics  and  laborers. 

The  sum  thus  received  by  him,  being  in  his  hands  a  trust  fund  for  tho  benefit 
of  a  particular  class  of  creditors,  each  of  those  creditors  has  the  right  to  enforce 
the  ppecific  execution  of  the  trust  to  tho  extent  of  his  particular  interest.    It  is 
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Cunningham  v.  Erwin. 

Where  a  plaintiff,  who  had  sued  to  recover  a  sum  from  defendant,  and  fded  a  8nppleme»tal 
petition  prajinp  for  the  rccision  of  salrts  and  transfers  of  property  alleged  to  have  been 
made  by  defendant  in  fraud  of  his  creditors,  takes  a  rule  on  defendant  to  sliow  cause  why 
the  issues  presented  by  the  petition  and  supplemental  petition  should  not  be  tried  separate- 
ly, and  the  rule  is  made  absolute,  the  court  will  be  considered  aa  having  exercised  iu  dis- 
cretion as  to  the  mode  of  trial  best  calculated  to  promote  the  ends  of  jastice ;  and  when  iio 
injury  has  resulted  to  the  defendant  therefrom,  its  decision  will  not  be  interfered  with. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridfre,  J. 
Watts  and  Spring,  for  the  appellant.  Mott  and  Grymcs,  for  tlie  defendant. 
Tlie  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  alleges  that  he  was  a  creditor  of  the  lat«  Henry  Hitch- 
cock, in  the  sum  of  $28,660  39A,  for  work  and  labor  performed  and  materials 
furnished  in  and  about  the  buildings  and  grounds  of  said  Hitchcock,  in  the  city  of 
Mobile,  m  the  yeai-s  1838-39 ;  that  he  has  received  on  account  812,000,  as  appears 
by  the  statement  annexed  to  his  petition. 

He  further  alleges  that  Hitchcock  had  mortgaged  to  the  president,  directors 
and  company  of  the  Bank  of  the  United  States,  all  his  property  in  the  city  of 
Mobile,  including  that  upon  and  about  which  the  petitioner  had  expended  his  la- 
bor, to  secure  a  debt  of  §800,000;  that,  after  the  death  of  Hitchcock,  the  bank 
became  anxious  to  collect  their  claim,  and  to  that  end  proposed  to  his  legal  repre- 
.sentatives  to  take  the  mortgaged  property  in  satisfaction  and  discharge  of  the  debt, 
but  that  it  was  objected  by  the  defendant,  who  is  the  brother-in-law  of  Hitchcock 
and  the  executor  appointed  by  his  will,  that  there  were  uncovered  claims,  amount- 
ing to  $150,000  and  mostly  held  by  mechanics  and  laborers,  for  which  provision 
ought  to  be  made;  that  it  was  finally  agi*eed  that  the  bank  should  pay  into  tho 
hands  of  the  -defendant,  as  tmstee  for  tlie  holders  of  those  claims,  tlie  sum  of 
8150,000;  that  tho  defendant  actually  received  said  sum,  and  assumed  personalh' 
the  payment  of  this  and  other  unsecured  debts.  The  plaintiff  availing  himself  of 
the  alleged  stipulation  in  his  behalf,  asks  a  judgment  against  tho  defendant  per- 
sonally for  the  balance  due  him. 

The  defendant  excepted  to  the  action,  on  the  ground  that  it  is  barred  by  tho 
laws  of  the  State  of  Alabama,  where  the  succession  of  Htnry  Hitchcock  was 
opened  and  declared  insolvent.  He  further  ans^vered  denying  tlie  indebtedness 
of  the  estate  of  Hitchcock  to  the  plaintiff,  and  the  receipt  of  any  sum  of  mon- 
ey in  trust  or  othenvise  for  the  benefit  of  the  plaintiff,  or  of  any  other  creditor 
of  Hitchcock;  he  averred  that,  in  all  things  relating  to  the  affairs  of  said  estate,  he 
had  acted  as  the  agent  of  Mrs,  Hitchcock,  his  sister,  and  hud  fully  accounted  for 
all  his  acts  to  her,  and  disbursed  for,  and  paid  over  to  her,  all  sums  of  money 
received  by  him. 

After  the  issue  had  thus  been  formed,  the  plaintifi'  filed  a  supplemental  peti- 
tion, by  which  he  instituted  a  revocatory  action  against  the  defendant  and  asked 
the  avoidance  of  certain  sales  and  transfers  of  property  alleged  to  have  been 
made  by  him  in  fraud  of  his  creditors.  The  exception  taken  by  the  defendant  to 
this  proceeding  was  dismissed,  and  an  answer  to  the  merits  filed.  At  tliis  stage 
of  the  cause  tho  counsel  for  the  plaintifif  took  a  rule  upon  the  defendant,  to  show 
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cause  why  the  issues  raised  should  not  be  tried  separately,  to  wit:  thd  issue  of  Cl'nningham 

the  indebtedness  of  the  defendant  to  the  plaintiff;  and  secondly,  if  said  issue  was       Erwix. 

found  for  the  plaintiff,  the  issue  of  simulation.     This  rule  was  made  absolute,  and 

the  issue  of  indebtedness  was  submitted  to  a  jury  who  could  not  agree ;  a  second 

trial  was  had  with  a  similai*  result;  and  the  parties  then  consented  to  take  the 

opinion  of  the  majority  as  the  veixlict.     The  majority  of  the  jury  were  in  favor 

of  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  which  tho  judge  refused,  stilting  at  tlio 
same  time  his  unwillingness  that  the  case  sliould  be  cairied  to  the  Supremo 
Court,  under  the  impression  that  he  approved  of  the  vcrrdict.  Two  juries  hav- 
ing ah-eady  failed  to  agree,  and  the  judge  believing  that  if  a  new  trial  was  granted 
no  better  result  would  follow,  thought  it  best  to  compel  tho  parties  to  carry  their 
differences  before  the  appellate  court.  From  tlie  judgment  rendered  on  the 
verdict  of  the  majority,  the  plaintiff  has  appealed. 

The  exception  taken  by  the  defendant  in  his  original  answer  was  properly  over- 
ruled. In  the  account  filed  by  the  administrator  the  plaintiff  is  recognized  as  a 
creditor,  though  the  amount  due  him  is  not  set  down,  probabJy  because  he  did  not 
prosecute  his  claim  against  the  estate*  But  Tnothing  compelled  him  to  incur  that 
expense,  as  he  may  have  been  satisfied  with  the  stipulation  of  the  defendant  in  his 
behalf.  If  any  thing  could  have  been  gained  by  proving  the  claim  against  tho  es- 
tate, the  defendant  might  at  all  tunes  have  had  the  benefit  of  it  by  paying  tlie  debt. 
Moreover  the  law  of  the  State  of  Alabama,  requiring  tho  creditors  of  insolvent 
estates  to  file  and  prove  their  claims  within  a  limited  time,  under  the  penalty  of 
forfeiture,  was  passed  several  years  after  the  death  of  HiUhcock^  and  after  the 
defendant  is  alleged  to  have  assumed  to  pay  the  uncovered  debts.  The  right  of 
the  plaintiff  to  be  paid,  if  he  is  one  of  the  creditors  contemplated  by  the  trust, 
was  perfect,  and  could  not  be  taken  away  by  subsequent  legislation. 

The  defendant  alleges  that  tlie  rule  to  separate  the  issues  was  improperly  made 
absolute,  and  asks  that  tho  whole  case  be  remanded,  should  the  court  think  the 
plaintiff  entitled  to  his  action. 

This  is  a  question  of  practice,  in  which  the  district  judge  has  exercised  hia 
discretion  in  the  manner  which  to  him  seemed  best  calculated  to  promote  tho 
ends  of  justice.  His  decision  has  worked  no  injury  to  the  defendant,  and  justice 
does  not  require  that  wo  should  interfere. 

On  the  merits,  we  consider  it  proved  that  the  defendant  received  from  the  bank 
of  the  United  States  the  sum  of  $150,000,  and  assumed  personally  to  pay  the 
unsecured  creditors  of  Hitchcock^  one  of  whom  he  himself  was  to  the  amount  of 
nearly  $40,000.  The  testimony  of  Fisher,  Broxon  and  Barney,  leaves  no  doubt 
on  our  minds  as  to  the  nature  of  tho  agreement.  The  debts  due  by  the  estate, 
befiides  the  claim  of  the  bank,  amounted  neai'ly  to  §250,000 ;  but  many  of  the 
creditors  held  collateral  securities,  and  the  defendant  believed  the  sum  he  receiv- 
ed sufficient  to  satisfy  tlie  uncovered  claims.  His  efforts  to  conceal  the  agree- 
ment from  the  creditors  whom  he  did  not  intend  to  pay  in  full,  in  order  that  he 
Alight  purchase  their  claims  at_|a  discount,  and  the  fact  that,  in  one  instance,  he 
succeeded  in  doing  so,  show  that  his  object  in  making  the  arrangement  was  to  se- 
cure the  amounts  due  him  and  his  friends,  and  to  speculate  upon  the  necessities  of 
die  other  creditors,  most  of  whom  were  mechanics  and  laborers. 

The  sum  thus  received  by  him,  being  in  his  hands  a  trust  fund  for  the  benefit 
of  a  particular  class  of  creditors,  each  of  those  creditors  has  tho  right  to  enforce 
the  specific  execution  of  the  trust  to  tho  extent  of  his  particular  interest.     It  is 
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CuNiviyoBAM  what  would  be  termed,  under  our  laws,  a  stipulation  in  favor  of  tbird  penons,  of 
Erwut.       which  they  always  have  the  right  to  avail  themselves. 

Considering  that  the  plaintiff's  allegations  place  him  among  the  creditors  of 
Hitchcock  whom  the  defendant  is  bound  to  pay,  the  only  question  remaining  is 
whether  those  allegations  are  true;  and  here  we  will  premise  that  our  decision 
rests  upon  the  evidence  applicable  to  the  allegations  as  they  are  made.  The  plain- 
tiff having  claimed  the  value  of  his  work,  without  alleging  any  contract,  we  have 
taken  the  value  proved,  in  prefelrence  to  the  price  stated  by  some  of  the  witness- 
es to  have  been  stipulated  for  part  of  the  work.  We  hate  disregarded  the  prob- 
able estimates  made  by  the  witnesses,  as  we  did  in  the  case  of  Seaton  v.  Second 
Municipality,  3  An.  44.  Statements  that  the  work  done  by  the  plaintiff  far  Hitch- 
cock was  worth  from  $25,000  to  $30,000,  without  any  knowledge  in  the  witnesses 
of  the  quantity  of  work  actually  done,  tfre  not  evidence. 

The  plaintiff  claims  $5,900  for  making  Water  street,  and  $300  for  woriung  on 
Conception  street,  under  contracts.  No  contracts  are  shown,  nor  is  there  satis- 
factory evidence  to  show  the  quantity  and  value  of  the  work  done  on  those  streets, 
and  the  liability  of  Hitchcock  to  pay  for  it.  It  results  from  the  evidence  that  the 
corporation  of  the  city  of  Mobile  was  to  pay  Cunningham,  in  bonds,  for  making 
Water  street,  and  that  Hitchcock  was  to  cash  those  bonds.  It  is  proved  that  the 
plaintiff  transferred  to  Hitchcock  city  bonds  to  the  amount  of  $3,450  99,  for 
which,  under  this  agreement  he  is  entitled  to  a  credit,  in  a  general  settlement  of 
accounts.  Beyond  this  amount,  the  claim  for  making  Water  street  must  be  dis- 
allowed; the  claim  for  making  Conception  street,  is  not  proved. 

There  is  no  conflict  in  the  evidence  as  to  the  qtiantity  of  work  done  on  the  lots 
mentioned  in  the  plaintiff's  account  for  Henry  Hitchcock,  But  it  is  otherwise 
with  respect  to  the  prices  charged.  The  plaintiff's  witnesses  say  that  the  prices 
are  low,  those  of  the  defendent  consider  them  too  high,  on  the  ground  that  the 
materials  for  filling  up  were  furnished  by  Hitchcock,  and  were  near  the  lots  filled 
up.  They  say  that  those  materials  were  worth  at  that  time  ten  cents  per  cubic 
yard. 

This  distinction  has  not  been  made  by  the  witnesses  of  the  plaintiff.  We  think 
there  is  much  force  in  it,  and  that  the  prices  charged  should  bo  reduced.  The 
reduction  which  We  Would  feel  disposed  to  make  would  probably  bring  down  the 
average  price  of  the  work  under  thirty-seven  and  a-half  cents  a  cubic  yard.  As 
however,  it  is  admitted  by  the  defendant's  counsel,  that  thirty-seven  and  a-half 
cents  a  cubic  yard  is  a  fair  average  remuneration,  we  wiU  take  that  to  be  the  reaV 
value.  A  deduction  of  $3,287  43i|  will  have  to  be  made  on  that  account  frem 
the  amount  claimed  by  the  plaintiff. 

The  plaintiff  admits  credits,  specified  in  hit  account,  amounting  to  $12,000. 
But  WUliam  Edmunds,  one  of  his  witnesses,  who  was  the  clerk  of  Hitchcock 
before  and  at  the  time  of  his  death,  has  testified,  under  a  conmiission  taken  by 
the  defendant,  that  he  had  knowledge  of  the  state  of  accounts  between  Hitchcock 
and  the  pbiintiff  up  to  the  time  of  the  death  of  Hitchcock,  and  that  he  paid  to  the 
said  plaintiff,  for  and  en  account  of  said  Hitchcock  all  the  items  of  the  account 
annexed  to  the  commission,  at  the  times  and  dates  therein  specified ;  that  the  ac^ 
count  is  in  his  (the  witness')  hand  writing;  and  that  he  has  no  doubt  of  its  cor- 
rectness. Besides  the  credits  admitted  by  the  plaintiff,  this  account  contains 
charges  of  payments  made  to  the  plaintiff,  on  account  of  his  work,  and  also  for 
the  rent  of  a  house  bebngbg  to  Hitchcock,  which  it  is  proved  he  occupied: 
these  items  amounting  together  to  the  sum  of  $6,732  81,  must  be  aDowed. 
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The  chai'ge  of  $375  for  hauling  brick  is  not  proved.     The  witness  R.  P.  James    CcxKiNGHiwi 
proves  that  Isaac  H,  Eruin,  the  administi-ator  of  Hitchcock's  estate,  paid  on       Erwik. 
plaintiff's  account  the  sum  of  S1G50  99,  which  is  alBo  \o  bo  deducted  from  his 
account. 

The  credits  to  which  the  defendant  is  entitled,  ai*e  as  follows : 
Deductions  on  the  price  charged  fur  opening  Conception  and  Water  ats.  $2,749  01 

Deduction  on  the  value  of  the  work  as  chai'ged, 3,287  434 

For  hauling  brick 373  00 

Payments  admitted * 12,000  00 

Additional  payments  proved  by  Edmunds 6,732  81 

Payment  proved  by  i?.  D.  James 1,050  99 


S2G,195  24i 
This  sum  deducted  &om  the  amount  of  the  plaintiff  *8  claim,  leaves  a  balance  of 
S2,465  14i,  for  which  we  believe  liim  entitled  to  a  judgment.  In  arriving  at  this 
Ijulance,  we  have  kept  out  of  view  the  sum  advanced  by  Major  Hilchcock  for  the 
purchase  of  the  plaintifi's  propci*ty,  this  appearing  to  us  a  transaction  in  which 
the  estate  of  Henry  Hitchcock  is  not  concerned.  lender  the  laws  of  Alabama 
nnd  the  facts  of  the  case,  the  plaintiff  is  entitled  to  eight  per  cent  interest,  from 
the  judicial  demand  only.  The  transactions  between  the  plaintiff  and  Hitchcock^ 
were  carried  on  in  such  a  loose  and  irregular  manner,  as  to  make  it  extremely 
difficult  to  ascertain  their  rights  with  precision ;  if  we  have  not  reached  the  full 
justice  of  the  plaintiff's  case,  the  fault  is  not  ours. 

It  is  ordered  that  the  judgment  of  the  court  below  be  reversed,  and  that  the  plain- 
tiff recover  of  the  defendant  the  sum  of  $2,195  144,  with  interest  at  the  rate  of 
cisht  per  cent  per  annum  from  the  8th  of  April,  1846,  till  paid,  and  costs  in  both  courts. 
It  is  further  ordered,  that  this  cause  be  remanded  to  try  the  issue  of  sinmlation. 


McDonald  v.  Lewis,  Sheriff. 

Where  a  debtor,  in  embarrassed  circrunstances,  sells  Uie  contents  of  his  shop  to  a  tliird  per- 
Euu,  bat  remains  in  the  shop  acting  as  a  salesman,  and  the  purchaser,  for  liis  own  advantage 
in  business,  retains  the  name  of  the  former  owner  over  the  door,  and  the  boxes  and  pack- 
Jtpes  in  the  shop  are  marked  with  the  name  or  the  initials  of  the  former  owner,  and,  on  au 
attempt  by  a  sherifiT  to  seize  the  goods  as  the  property  of  the  debtor,  he  and  the  purchser 
inform  tlie  sheriif  that  they  had  been  sold,  bat  the  purchaser  does  not  exhibit  liis  biil  of  sale, 
Bor  his  books,  offering  nothing  but  his  naked  assertion  to  establish  the  sale,  and  the  oiBcer 
seizes  and  takes  away  Uie  goods,  but,  on  the  trial  of  an  action  instituted  against  him  by  tho 
purchaser  for  damages,  brings  the  property  into  court,  nnd  offers  to  deliver  it  up  if  the 
ocmrt  so  direct,  judgment  will  be  rendered  against  the  officer,  though  the  court  be  satisfied 
of  the  bonajides  of  tlio  sale,  only  for  the  restoration  of  the  property,  and  for  any  damage 
it  may  have  sustained  from  want  of  proper  care  while  in  the  hands  of  the  sheriff,  and  for 
costs.  Per  Curiam:  The  purchaser  held  out  the  vendor  in  a  false  light,  to  the  pu>»Iic',  and  wa» 
bound  to  give  the  officer  something  more  than  his  mere  naked  asseition  as  proof  vS  sale. 
Nor  are  we  prepared  to  say  that  there  was  such  a  legal  change  of  possession  as  would 
perfect  the  sale  against  creditors,  supposing  it  to  have  been  real  aud  bona  fide. 

APPEAL  from  the  Thu-d  District  Court  of  New  Oi-leans,  Kennedy,  J.     El- 
more  and  King,  for  the   appellant,  cited  Barry  t.  Vc  Russy,  1  Rob.  7G. 

2G 


202  SUPREME  COURT  OF  LOUISIANA, 

McDonald     Peel  v.  Morgan,,  6  Mart.  N.  S.  138.     Yocum  v.  Bullitl,l\i.  325.     Duperon  r 

*'•  Van  Winkle,  4  Rob.,  39.     Lowry  v.  Ermn,  6  Rob.  192.     Crocker  v.  2>«  Passau^ 

Lkwis.        g  j^^^  2^^    Walcoit  v.  Pfymroy,  2  Pickering,  121.     Grinnell  v.  Phillips,  1  Mass. 

530.     Campbell  v.  Phelps,  17  Mass.,  244.     Jameson  v.  Hendrick,  2  Blackford, 

94.     Williayji  v.  Lowndes,  1  Hill,  579. 

Lcc  and  Grymes,  for  the  defendant.  The  judgment  of  the  court  (£u92t£,  C.  J. 
dissenting,)  was  pronounced  by 

Slidell,  J.  The  court  below  was  of  opinion  that  the  plaintiff  had  proved  a 
hondfidf  purcliase  of  the  goods  from  Tillotson.  I  do  not  feel  entirely  convinced 
upon  that  point;  but  I  will  give  the  plaintiff  the  benefit  of  the  district  judge*8 
opinion,  and  assume  that  tlie  sale  w^as  real  and  in  good  faith.  But  w^hat  are  tho 
facts  so  fEU*  as  the  sheriff  is  concerned  ? 

This  sale,  it  is  said,  was  made  on  tlie  IGth  February,  1847,  upoir  which  day 
the  written  bill  of  sale  pu imports  to  be  signed.  Tillotson,  the  vendor,  an  embai- 
rassed  debtor,  remains  in  the  shop,  acting  as  salesmau,  down  to  the  time  of*  the 
seizure.  The  sheriff's  deputy  goes,  on  the  9th  April,  1847,  to  the  shop,  finds 
Tillotson  there,  and  demands  payment  of  the  amount  of  the  execution.  -.  Til- 
lotson tells  him  he  cannot  pay.  The  ofTicer  replies,  then  I  must  seize  the  goods 
liere.  Tillotson  answers,  they  are  not;  mine.  The  officer  retires,  and  in  a  little 
while-  returns,  and  thi'eatens  again  to  seize.  At  this  second  visit  Mclhnald 
comes  into  the*  shop,  while  the  ofticer  is  paiieying  with  Tillotson.  They  botli 
tell  him  Tillotson  has  sold  the  goods  to  McDonald,  But  all  the  surrounding 
circumstances  contradict  the  naked  asseition  of  the  parties.  Tillotson* s  sign  is 
still  on  the  on  the  outside  of  the  shop.  The  boxes  and  packages  ai*e  marked  with 
his  name,  either  in  full  or  by  his  initials.  McDonald* s  name  appears  no  where. 
The  attorney  of  the  plaintifl'  in  execution  insists  that  the  alleged  sale  is  a  mere 
pretence,  and  that  the  officer  should  proceed.  The  plaintiff,  not  exhibiting  his 
bill  of  sale  nor  his  books,  and  proffering  notliing  but  his  naked  asseition,  the 
ofTicer  seizes  the  goods  and  takes  them  aw^y,  and  then  this  action  is  brought. 
The  plaintiff's  title  is  produced  for  the  first  time  on  the  trial  of  the  cause,  and 
then  the  sheriflf  brings  the  goods  into  court,  and  says  he  is  ready  to  deliver  them 
immediately  if  the  court  should  so  direct. 

It  seems  to  me,  if  we  hold  the  sheriff  liable  in  this  case  as  a  trespasser,  when 
he  was  willing  to  restore  the  goods,  it  would  be  a  great  hardship  upon  the  public 
officer,  and  would  bo  in  reality  enabling  a  party  to  take  advantage  of  his  own  wrong. 
The  plaintiff,  even  if  he  was  a  real  pm'chaser,  acted  in  such  a  way  as  to  deceive 
the  public,  and  this  deliberately  and  for  his  own  supposed  interest.  When  TU- 
lotsovCs  clerk  was  about  leaving  the  shop,  shortly  after  the  sale,  he  asked  Mci>Dii- 
ald  whether  he  was  to  erase  Tillotson* s  name  from  over  the  door.  McDonald 
replied,  **  that  he  would  let  it  remain ;  that  it  would  be  of  some  advantage  to  liim." 
It  seems  to  me,  such  a  course  of  conduct  should  be  discouraged.  It  holds  out 
the  vendor  in  a  fidse  light  to  the  public,  and  gives  him  a  fidso  credit.  In  the  case 
before  us,  it  led  the  public  officer  into  an  error,  the  consequences  of  which  the 
plaintiff  now  seeks  to  impose  upon  him. 

I  think  the  plaintiff  was  bound,  in  good  conscience,  to  give  the  officer  something 
more  than  his  naked  assertion,  thus  violentiy  opposed  by  all  the  suiTounding  ap- 
pearances. Why  was  not  the  bill  of  sale  shown,  and  the  plaintiff's  books,  upcn 
which  he  now  relies? 

The  postion  of  a  sheriff  is  one  of  great  responsibillt}-.  If  he  refuses  to  make 
a  lev}%  and  the  plaintiff  in  the  suit  can  show  that  the  goods  found  in  the  posses- 
sion of  the  defendant  in  the  execution  were  in  truth  his  property,  he  is  entitled 
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to  recover  his  debt  pro  tanto  from  the  sheriff.  And  it  seems  that,  in  an  action  McDonaltj 
against  the  sheriff  for  a  false  return  of  nnlla  bona,  it  is  sufficient  to  put  the  sher-  -Lewis. 
jff  on  his  defence,  for  the  plaintiff  to  show  that  the  defendant  in  execution  was  in 
possession  of  propeity  sufficient  to  satiijfy  the  execution.  Magne  v.  Lyman,  5 
"Wendell,  311.  I  do  not  find  any  textual  provision  in  our  laws,  authorizing  a  sher- 
iff to  demand  a  bond  of  indemnity,  and  I  liave  doubts  whether  he  has  a  legal 
right  to  do  so.  If,  on  tlie  other  hand,  he  is  to  be  held  liable,  as  a  wrong  doer,  for 
taking  property  which  the  owner  has  permitted  to  be  sunx)unded  by  deceitful  ap- 
pearances, which  cnti'ap  the  shei*iff,  his  double  rosjwnsibility  becomes  ^'ievous  to 
a  degree  that  appears  to  me  unreasonable.  I  think  vcrj'  gi-eat  weight  is  to  be 
pven  to  what  was  said  in  an  argument  by  counsel,  res])ecting  what  is  properly 
characterized  by  the  chief  justice  as  a  defect  in  our  jurisprudence.  At  common 
law,  when  the  sheriff  is  met  by  the  assertion  of  an  adverse  title,  he  may  impan- 
el a  jury  to  enquire  in  Avhom  the  propeit}^  is  vested ;  and  their  retuni  will  excuse 
lum  in  an  action  of  tre?pnss.  Bacon's  Abridg.  verba  sheriff.  Bailey  v.  Bates,  8 
Johnson,  143.  With  us  a  sheriff  has  no  such  power,  and  ought  not  to  bo  held 
with  the  same  severity-  to  a  pai'ty  whose  conduct  was  imprudent  and  well  calcula- 
ted to  deceive  the  officer. 

If  this  case  were  tested  by  the  rules  and  principles  of  the  common  law,  whicli 
has  been  invoked  in  ai*gument  by  the  plaintiff's  counsel,  I  incline  to  the  opinion 
that  the  sheriff  would  be  permitted  to  retuni  the  goods  upon  pajinent  of  costs 
and  mere  nominal  damages.  I  question  if  the  action  of  trespass  would  lie  in  such 
a  case;  for,  to  sustain  that  action,  it  seems  the  the  ^gAzVj^  r/ivsi  be  unjustifiable. 
Hence  it  is  declared  by  respectable  authority,  that  if  a  sheriff  take  the  goods  of 
A.  under  a  writ  oi  fieri  facias  after  he  has  committed  an  act  of  bankruptcy,  and 
afterwards  the  goods  are  assigned  under  a  commission  of  bankruptcy,  an  action  of 
trespass  does  not  lie  against  the  officer,  although  the  goods  do  by  relation  become 
the  propeity  of  the  assignees  from  the  time  of  committing  the  act;  for  as  the 
officer  might  not  know  that  A.  had  committed  an  act  of  bankmptcy,  or  that  an  as- 
signment of  the  goods  would  be  made,  and  as  it  was  his  duty  to  execute  the  writ, 
it  would  be  unreasonable  to  punish  him  as  a  wrong  doer.  Bacon's  Abridg. 
Trespass.  So  if  A,  mix  his  com  or  money,  with  the  com  or  money  of  B.,  so  that 
they  cannot  be  distinguished,  and  B.  take  the  whole,  trespass  does  not  lie,  as 
there  was  a  fault  on  the  part  of  A.  lb.  And  so  I  should  think  a  paity  would 
not  be  entitled  to  bring  an  action  of  trespass  against  the  sheriff,  who  had  left  his 
goods  in  the  possession  of  the  defendant  in  execution  in  such  manner  as  to  gi>  o 
him  all  the  appeai'ance  of  ownership. 

Then  if  the  talcing  was  not  unjustifiable,  the  plaintiff  would  be  driven  to  an 
action  of  trover;  and  I  find  it  asserted  by  the  same  author  that,  in  some  cases,  in 
that  action  it  is  allowed  to  bring  the  thing  into  court.  **  But  herein",  he  remarks, 
**this  distinction  is  to  bo  observed;  if  ti'over  is  brouglit  for  a  specific  chattle  of  an 
nnascertained  quantity  and  quality,  and  unattended  with  anycircumstjmces  that 
may  enhance  the  damages  beyond  tiie  real  value,  but  its  real  and  ascertained 
value  must  he  the  sole  measure  of  damages,  then  the  specific  thing  demanded 
may  bo  brought  into  court.  But  where  there  is  an  uncertainty  eitlier  as  to  the 
quantity  or  quality  of  the  thing  demanded,  or  there  is  any  tort  accompanying  it 
that  may  enhance  the  damage  above  the  renl  value  of  the  thing,  and  there  is  no 
rule  whereby  to  estimate  the  additional  value,  then  it  shnll  not  be  brought  into 
court."  So  in  Brown  on  Action,  it  is  said;  "If  the  defendant  return  the  goods, 
the  plaintiff  wiU  only  recover  such  damages  as  he  has  actually  sustained;  buthe' 
i»  at  all  events  entitled  to  nominal  d:imngc3,  as  the  return  of  the  go.')ds  docs  not 
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^IcDosAi.D  cure  tlJie  conversion,  but  merely  goea  in  mitigation  of  damagies;  and  if  ther»  be 
a  dispute  as  to  the  quantity  of  the  goods  converted,  and  the  plaintiff  refuses  to 
receive  back  tlie  portion  ofi'ered,  the  court  will,  u\yon  application  for  the  purpose, 
sliiy  the  proceedings,  on  delivciy  of  such  portion  of  the  goods  and  payment  of 
costs  and  damagt^s ;  and  if  tlie  plaintiff  refuse  to  accept  such  terms,  will  permit 
t}ie  defendant  to  deliver  up  the  ;^ood8,  the  plaintiff  to  pay  the  costs  incurred  sub- 
sequently to  such  deliveiy,  in  the  event  of  his  not  recovering  in  respect  of  somo 
oth^r  articles  than  tliose  delivered  up,  or  more  than  nominal  damages  in  i-espoct 
of  those  delivered  u[)."     Brown  on  Actions,  Trover,  p.  425. 

The  power  of  our  courts  cannot  be  loss  tliau  those  of  common  law,  to  mould 
the  remedy  to  the  justice  of  the  case. 

To  these  remarks  I  may  add,  that  I  am  not  prepared  to  say  that  there  was  such 
a  lejral  chan;;e  of  possession  as  would  perlect  the  sale  against  creditors,  even  sui>- 
posing  the  sule  to  be  rewl  and  bond  fide.     See  Hoffman  v.  Clarke^  b  Wheaton, 
549.     In  that  case,  which  was  trespass,  against  a  constable,  for  taking  a  horse  al- 
leged to  belong  to  the  plaintiff,  by  virtue  of  an  execution  against  A.,  the  plaintiflf^s 
brother,  it  appeared  in  evidence  that  the  horse  had  belonged  to  A.,  who  testifjed 
that  he  had  sold  him  to  the  plaintiff,  before  the  execution,  for  a  full  price.  Anoth- 
er witness  pi-oduced  by  the  plaintiff  testified  that  the  plaintilf  and  A.  lived  together  i 
and  that  after  the  sale  tlie  plaintiff  kept  the  horse  in  the  same  stable  in  which  A. 
liad  kept  him.     The  court  then  said,  the  law  in  order  make  sales  of  personal  prop- 
erty good  against  creditors,  and  to  prevent  their  being  deceived  by  appearances,  ' 
requires  tliat  there  shall  be  im  actual  transfer  of  the  jwssessioji,  so  far  as  the 
nature  and  condition  of  the  property  will  admit  of  it.     The  cu-cumstance  of  the 
seller  and  buyer  of  the  horse  boai'ding  together  in  the  same  house,  furnishes  no 
ground  for  dispensing  with  such  actual  change  of  the  possession  as  will  render  it 
distinct  and  visible^  so  that  it  may  become  notorious.     It  was  surely  practicable 
for  the  plaintiff  to  have  taken  possession  of  the  horse,  by  placing  him  in  a  different 
stable,  and  either  feeding  and  taking  care  of  him  himself,  or  to  have  pit>cured 
some  third  person  to  have  done  so.     So  hei*e,  the  plaintiff'  might  have  changed 
tlie  sign,  Arc. 

Host,  J.  and  Kinu,  J.  were  also  of  opinion  that  the  judgment  should  bo 
aihrmed. 

EusTis,  C.  J.  dissenting.  The  defendant,  who  is  sheriff  of  the  parish  of  Orleanp, 
is  sued  by  tlie  plaintiff  to  recover  the  sum  of  ^1,332  25,  damages  for  an  alleged 
tort  committed  by  liim  in  taking  and  carrj'ing  awny  tlie  plaintiff's  property,  con- 
iiisting  of  a  lot  of  shoes,  tnmks,  &c.  They  were  seized  under  an  execution 
against  one  Tillotson^  which  was,  including  costs,  for  a  less  sum  tlian  §^200.  After 
the  evidcnco  was  given  in  and  the  trial  finished,  the  defendant  offered  to  restore 
and  tendered  the  goods  seized^  if  the  court  should  be  of  opinion  that  the  plaintiff 
had  made  out  his  claim  to  the  pi-opci'tj%  The  district  judge  decreed  that  the 
plaintiff  should  recover  the  goods,  resei-viug  his  right  to  sue  the  defendant  for 
whatever  damages  ho  miglit  have  sustained  from  a  want  of  proper  care  and  atten- 
tion to  the  goods  wiiilc  in  the  defendant's  custody,  and  ordered  the  defendant  to 
pay  costs.     The  plaintiff  has  appealed. 

The  suit  was  instituted  on  the  12th  of  April,  1847,  and  in  the  petition  the  vnl- 
no  of  the  goods  talieii  was  iiUeged  to  bo  6832  25,  and  the  incidental  damages  are 
laid  at  §500.  By  the  minutes  of  the  trial,  it  appears  that  the  offer  to  restore  the 
goods  was  made  on  the  4th  of  June  following.  We  have  not  been  favored  with 
Bi\y  authority  or  precedent  of  any  case  determined  in  this  State,  by  which  the 
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iBsponsibility  of  paities  to  a  suit  of  this  kind  has  been  held  to  be  aifectc^d  by  a     McDonald 
tender  made  at  the  time  and  under  the  circumstances  attending  this.  Lewis 

A  sheriff,  under  an  execution  against  A.  has  no  warrant  or  right  to  seize  the 
property  of  B.  In  this  case  the  defendant,  under  color  of  an  execution  against 
Tillotson^  seized  property  wliich  the  dlstiict  judge  was  satisfied  belonged  to  tho 
plaintiff.  As  tlio  case  stands  before  the  court  in  relation  to  the  property  itself,  tlie 
seizure  and  removal  of  the  defendant's  goods  was  a  tort,  for  which  he  is  respon- 
sible. The  only  question  is,  as  to  tho  extent  of  his  responsibility'.  Under  our 
laws,  the  sheriff  has  no  authority  to  call  a  jury  in  the  event  of  his  havug  rea- 
sonable ground  to  doubt  w^hether  the  goods  to  be  seized  be  really  the  propeitj'  of 
the  debtor  iu  execution.  Tlie  responsibility  in  all  cases  appears,  by  the  unitbnn 
decisions  of  the  Supreme  Court,  to  rest  on  that  officer,  whose  only  protection  is 
liie  bond  of  indemnity  which,  in  doubtful  cases,  is  usually  asked  fi*om  the  credit- 
or- Tlio  embarrassments  which  usually  surround  the  performance  of  the  duties 
of  a  sheriff,  particulaily  in  a  gieat  commeicialcity  like  this,  in  consequence  of  the 
fihifb  and  devices  of  fraudulent  debtors  in  putting  their  property  beyond  the  reach 
of  their  creditors  by  sham  sales  and  otherwise,  ai*e  veiy  serious ;  the  interests  of 
the  admmistration  of  justice  call  for  some  remedy  for  the  evil  by  means  of  legis- 
lation. None  better  in  all  probability  can  be  devised,  than  that  which  has  been 
found  necessary  and  practical,  and  is  in  operation  in  England  and  most  of  our 
States.  A  law  empowering  sheriff's  to  summon  a  juiy  to  determine  on  doubt- 
ful questions  relating  to  the  ownership  of  propertj^  which  is  directed  to  be  seized 
in  execution,  modified  as  it  there  is  by  a  settled  jurispinidence,  would  be  of  great 
public  benefit,  and  no  more  than  a  just  protection  to  tho  public  officer  in  tho  dis- 
charge of  his  difficult  and  important  duties. 

We  have  kept  this  case  a  long  time  under  advisement  in  order  to  ascertain  if,  as 
the  law  stands,  there  was  any  principle  on  which  tho  responsibility  of  the  sherill' 
can  ^be  modified,  in  which  we  could  all  concur,  and  I  am  satisfied  there  is 
none. 

The  sheriff's  officers  in  the  present  case  acted  without  malice,  and,  I  think,  the 
defendant  b  only  liable  to  the  plaintiff  for  the  vaJue  of  the  goods  taken  away. 
The  officers  in  seizing  did  not  close  tho  store,  nor  interfere  with  the  current  busi- 
ness, and  the  goods  were  removed  in  the  after  part  of  the  day  to  tho  depot  of  tho 
sheriff.  There  is  no  evidence  of  any  aggravation  or  wantonness  attending  tho 
seizure.  The  name  of  Tillotson  was  over  the  door  on  the  stieet.  The  boxes 
were  marked  in  his  name.  It  appears  that  the  plaintiff  had  bought  out  the  stock 
of  Tillotson  in  tliis  store  on  the  Kith  February  previous,  and  Tillotson  remained 
with  him  in  the  capacity  of  a  clerk;  and  under  the  evidence,  according  to  all  ex- 
ternal appearances,  there  was  good  reason  for  believing  tliat  Tillotson  was  still  the 
owner.  The  facts,  however,  turned  out  cthersvise,  and  I  am  compelled  to  con- 
sider McDonald,  tlie  j)laintiff,  as  the  owner  of  tho  goods,  and  the  defendant  as 
guilty  of  a  tort,  in  seizing  and  removing  them.  My  opinion  is  that  tlie  plaintiff  is 
entitled  to  judgment  for  value  of  the  goods  seized. 

It  is  particularly  to  bo  desii'ed  that,  on  questions  of  this  kind,  which  determine 
tlie  responsibility  of  tlie  executive  oflicers  of  the  law,  the  opinions  of  the  judges 
of  this  court  should  bo  unanimous,  and  it  is  with  great  deference  that  I  dissent 
from  that  of  my  brethren  in  this  case.  The  judgment  of  the  District  Court  having 
found  the  sale  of  the  stock  of  goods  from  Tillotson  to  the  plaintiff,  of  the  16th  of 
February  previous  to  tho  issuing  of  tho  execution,  to  have  been  valid  and  bond 
fidty  irom  which  op'mion  this  couit  does  uot  dissent,  and  having  given  judgment 
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for  tho  goods  in  consequence  of  the  tender  made  in  court,  and  not  concurring 
with  the  district  judge  as  to  the  vnJidity  and  effect  of  the  tender  as  made,  I  am 
forced  to  the  conclusion  tliat  the  sheriff  is  liable  to  the  plaintiff  for  their  value, 
according  to  what  I  concfii^e  to  be  a  logtd  principle,  wliich  is  a  necessary  safe- 
guard of  the  right  of  propeil^'.  JudgmcrU  affirmed. 


<  4  SOOj 
'47  61l| 
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Thompson,    Executor  r.  Mylxe. 

A  judpnent  which  does  not  contain  tho  reasons  for  which  it  was  rendered,  cannot  have  tlic 
force  of  res  Judicata. 

An  iiiterveuor  cannot  coraijlaiu  of  want  of  notice  of  an  order  made  in  open  court,  between 
the  orir;inal  parties.  An  iutcrveuor  is  presumed  to  be  always  in  court,  ready  to  plead- 
C.  P.  391. 

Art.  1934  of  the  Civil  Code  does  not  apijly  to  merchants'  accounts. 

The  commercial  law,  as  settled  in  the  other  States  of  the  Union,  is  uniformly  followed  by  the 
courts  of  this  State,  where  no  6tatutf<ry  pniviijion  prevents  a  resort  to  it. 

By  the  general  commercial  law,  where  the  custom  of  the  place  and  the  practice  of  the  par- 
ties is  to  strike  a  balance  of  tlicir  accounts  at  fixed  periods,  and  to  render  the  account,  the 
balance,  composed  of  principal  and  interest  to  date,  is  viewed  as  the  capital  of  the  cre(!i- 
tor,  on  which  he  is  entitled  to  charge  interest  I'rom  that  date.  Acquiescence  in  an  account  so 
rendered,  though  not  per  sc  an  as^reement  to  it,  is  evidence  from  wliich  it  may  be  inferred 
that  tJie  party,  who  received  it  without  objection,  agreed  to  continue  the  same  course  of 
dealing,  and  to  retain  the  bidance  on  paying  interest. 

By  the  custom  of  this  State,  it  is  understood  between  planters  and  tlieir  factors  that  the  la^ 
ter  are  to  render  acoouuts  annually,  ai'tcr  the  sale  of  each  crop,  and,  if  the  balance  in  favor 
of  the  factor  is  not  paid,  that  interest  is  to  be  charged  on  such  balance,  at  the  rate  agreed 
on,  though  made  up  of  capital  and  interest. 

The  laws  regulating  the  rate  of  interest  apply  to  commercial  as  well  tm  ordinary  transac. 
tious,  and  conventional  intere^it  cannot  be  changed  in  any  case  without  a  written  agree- 
ment to  pay  it. 

A  preparatory  decree,  prescribing  the  manner  of  proceeding  deemed  necessary'  by  the  court 
to  arrive  at  a  final  decision,  cannot  have  tlie  force  of  res  Judicata.  It  remains  under  the 
control  of  the  court,  subject  to  its  revision,  until  a  final  decision. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  No 
counsel  api)eared  for  tlio  plaintiff.  Briggs  and  Gryjnes,  for  the  appellant. 
^cghersj  Simon  and  Morphj,  for  the  intervenora.  The  judgment  of  the  court 
(Eustis,  C.  J.  notsitrint^,  haviug  been  of  counsel  for  plaintiff,)  was  pronounced  by 
RosT,  J.  Before  the  decision  of  tho  Supremo  Court  in  the  case  of  Thomjf- 
son  V.  Mijlne,  in  2  Rob.  :}49,  the  defendant  had  fil«d  two  accounts,  showing  the 
situation  of  George  B.  Millii^an  with  tho  firm  of  A.  ^  /.  Dennistoun  ^y  Co., 
and  with  tho  Beliechasso  plantation.  After  the  case  was  remajided,  tho  Inter- 
veuors,  who  appear  from  that  time  to  have  superseded  the  plaintiff  in  the  niim- 
agement  of  it,  filed  an  opjxisition  on  a  gi-eat  variety  of  grounds,  among  which 
»u*e  the  following:  1.  The  into rvcnors  oppose  all  items  in  the  accounts  fureijiu 
to  the  concerns  of  tho  partnership,  the  same  not  being  within  tho  jurisdiction 
of  the  District  Court.  2.  They  oppopo  the  charge  of  ;$4,4C2  35,  for  Mill igan's 
third  of  the  cost  of  708  shares  of  Union  Bank  stock,  secured  on  the  plantation, 
on  the  ground  th.-it  it  wiis  the  private  property  of  the  defendant,  who  hold  it  ia 
his  name,  and  borrowed  money  on  it  on  his  own  account.  3.  They  oppose  tho 
manner  in  which  interest  is  calculated  in  the  whole  account  no.  2,  as  it  imports 
interest  on  interest,  contrary  to  aU  legal  principles,  and  in  violation  of  art.  1934 
C  C.     They  r:ked,  ot  the  same  time,  that  the  dvfcndcmt  might  be  ordered  to 
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file,    in   place  of  the  accounts  opposed,  other  detailed  accounts,  showing"  every      Thompson 
transactioD,  eveiy  receipt  and  disbursement  by  and  between  the  parties,  reserve-        Mylse. 
ing  to  themselves  all  legal  objections  to  the  same  and  to  every  part  thereof,  when 
they  shall  have  been  filed. 

The  court,  without  going  into  details,  or  giving  any  reasons,  ordered  that  al^ 
the  exceptions  be  sustiuned,  except  that  in  relation  to  the  chai-ge  of  the  price  of 
the  bank  stock,  which  was  reserved  to  be  mvestigated  by  the  auditore  about  to 
bo  appointed.  The  court  tlien  ordered  "that  auditors  be  appointed,  and  tiiat'oU 
matters  of  account  bo  refen-ed  to  them,  with  instnictions  to  examine  imd  inves- 
tigate the  same,  and  to  report  to  the  court  the  balance,  if  any,  which  may  bo 
due  by  the  estate  of  Milligan^  on  the  price  of  his  third  part  of  the'Bellcchasse 
plantation  and  slaves,  conformably  to  the  judgment  of  the  Supreme  Court,  and 
tlie  present  judgment." 

Auditors  were  accordingly  appointed.  The  defendant  produced  before"  them 
the  new  account  he  was  ordered  to  file  in  court,  and  they  made  a  report  tliereon, 
in  conformity  with  the  directions  of  the  court. 

The  interveners  having  taken  a  rule  upon  the  defendant  to  show  cause' why 
the  report  should  not  be  homologated,  he  opposed  the  homologation  on  the  fol- 
bwing  grounds:  1.  That  the  auditors  have  rejected  all  tlie  charges  in  the  ac- 
count which  are  personal  to  the  late  G.  J5.  Milligan,  and  foreign  to  the  partner- 
ship. 2.  That  they  have  rejected  the  charge  for  the  cost  of  Union  Bank  stock. 
3.  That  they  have  neglected  to  observe  the  mode  of  Htating  the  accounts  and  of 
calculating  interest,  pursued  by  him,  and  by  the  firm  of  A.  Sf  J*  Dcnnistound  4* 
Co. 

The  intenrenors  contend  that  two  at  least  of  these  three  grounds  of  opposition 
hare  been  already  decided  in  their  favor,  by  tho  decree  appointing  the  auditors ; 
that  this  decree  has  not  been  appealed  from,  and  that  the  delays  for  ""appealing 
having  expired,  it  forms  res  judicata.  There  is  a  fatal  objection  to  the  finality 
and  binding  force  of  this  alleged  judgment.  It  does  not  contain  the  reasons 
upon  which  it  was  rendered.  If  it  was  valid  in  foim  we  could  view  it  in  no 
other  light  than  as  a  preparatory  decree,  directing  the  auditors  how  to  proceed 
in  the  adjustment  of  the  accounts.  The  record  contains  ample  evidence  that  it 
was  BO  considered  by  the  parties,  by  the  auditors,  and  by  the  judge.  Viewing 
it  in  that  light,  it  is  necessarily  before  us  on  tho  appeal  from  the  judgment  of 
homologation. 

In  relation  to  the  first  ground  of  opposition,  it  was  held  by  the  Supreme  Court 
that  the  accounts  concerning  the  partnership  were  within  the  jurisdiction  of  the 
District  Court,  but  that  all  private  claims  against  Milligan  should  be  settled  and 
fiquidated  before  the  Court  of  Probates.  The  jurisdiction  of  that  ti'ibunal  hav- 
ing since  merged  in  that  of  the  District  Court,  and  the  evidence  of  the  private, 
as  well  as  of  the  partnei-ship,  debts  being  before  us,  we  w^ill  proceed  to  adjudi- 
cate upon  the  whole,  as  far  as  the  state  of  the  case  w^ill  permit  us  to  do  so. 

The  Bellechasse  plantation  was  first  acquired  by  Dennistoun  Sf  Co,y  who  sold 
one-third  interest  in  it  to  Milligan.  The  accounts  in  the  record  show  that  the 
price  of  this  third  has  stood  ever  since  on  the  books  of  the  firm  as  a  debt  due  ta 
it,  and  that  the  subsequent  transfers  of  the  propoity  have  not  changed  the  origi- 
nal relation  between  the  firm'  and  Milligan,  By  the  articles  of  partnership  this 
firm  was  appointed  factors  of  the  plantation.  It  has  acted  in  that  capacity 
ever  since,  made  all  the  necessary  advances,  and  kept  aH  the  partnership  accounts. 
In  these  accounts  of  the  plantation,  no  items  were  charged  or  credited  which 
did  not  appertain  to  the  joint  concern.     But,  besides  these  accounts,  the  partners 
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Thompsox  liad  piivjite  accounts  with  their  factore,  and  Mill  loan,  who  lived  ou  tlie  plautA- 
Mk'LNK.  *'°"'  ^^'"**  "^  ^^^^  habit  of  dniwing  upon  them  for  nil  the  small  items  of  his  private 
expenditure.  In  making  up  tho  yonily  accounts,  one-third  of  the  nett  piX)COpds 
of  tho  crop  was  placed  by  the  factors  to  the  credit  of  Milligan ;  out  of  tliia 
tliird  and  of  his  salary  as  manager,  the  amount  of  liis  private  account  was  fir:*t 
deducted,  and  tlie  balance  was  credited  to  him  on  the  price  he  had  agreed  to 
pay  for  his  interest  in  the  plantation. 

Such  appears  to  have  been  the  cour?!e  of  dealing  between  the  parties  up  to 
the  death  of  MilUgan.  It  was  made  known  to  Alcxnndcr  Dcnnistoxinj  who  so 
ftur  fi-om  complaing,  sanctioned  it,  requesting  mcrt^ly  the  firm  to  keep  Milligan" s 
private  account  down  as  cbsely  as  possiljle.  The  veiy  sum  of  S*2,57o  69,  duo 
by  Milliiian  for  his  proportion  of  loss  in  a  cotton  speculation,  which  is  specially 
objected  to  by  tho  interveners,  appeai-s  to  have  been  paid  out  of  the  proceeds  of 
crops,  with  the  assent  oi  Dennistoun.  Neitlier  he,  nor  the  defendant,  have  ever 
objected  to  these  appropriations,  and  they  do  not  object  to  tliem  now.  The  iii- 
ten'enors  have  no  right  to  raise  the  objection  for  them.  BludicorUi  v.  Jacobs^ 
2  An.  24.     Dunbar  v.  Bullard,  2  An.  621. 

It  is  alleged  that  this  course  of  dealing,  and  the  acquiescence  of  Dennistoun  in 
it,  are  only  proved  by  document-s  which,  although  found  in  the  record,  are  iiOj; 
properly  in  evidence.  The  record  shows  that,  on  motion  of  counsel  for  the  de- 
fendant, the  plaintiff  was  ordered  to  produce  and  file  in  court,  four  days  after  lli« 
date  of  the  oi*der,  all  the  papers  and  accounts  which  were  inventoried  in  Milli' 
fl-rtrtV  succession,  under  tho  description  of  **A  bundle  of  papei-s,  containing 
Bellechasse  accounts,  and  marked  letter  C."  These  papers  were  accordingly 
produced  by  the  plaintilf,  who,  at  the  time  of  filing  them,  made  oath  of  tlaeir 
identity. 

The  interveners  complain  that  this  order  was  obtained  ex  parte,  and  granted  in 
the  daik,  without  any  notice  to  them.  Those  complaints  appear  to  us  unfounded^ 
No  law  requires  personal  notice  to  be  given  to  interveners  in  such  cases.  Tho 
application  was  made  and  the  order  granted  in  the  usual  form,  and  in  open  court, 
where  intervenoi*8  are  always  presumed  to  be  ready  to  plead.  C.  P.  391.  The 
order  bears  date  tho  16th  February,  1846,  the  veiy  day  on  which  the  decree 
ordering  the  appointment  of  auditoi*s  was  rendered.  The  minutes  show  that, 
on  the  next  day,  the  counsel  of  the  uitervenors  was  present  at  the  opening  of  tho 
court,  and  appointed  one  of  the  auditors ;  the  reading  of  the  minutes  must  have 
infomied  him  of  the  order  granted  the  day  before.  He  was  bound  to  know,  and, 
we  have  no  doubt,  did  know,  the  contents  of  the  minutes.  Several  days  elapsed 
after  this  before  the  accounts  were  filed,  and  fifteen  montlis  were  wasted  in  liti- 
gation before  the  rendition  of  the  judgment  appealed  from.  The  interveners  had 
notice  of  the  order  and  of  the  documents  after  tliey  wei*e  filed,  and  suffered 
them  to  be  received  as  evidence,  without  alleging  either  collusion  or  fraud  against 
the  other  parties  to  the  suit,  or  raising  any  other  objection.  They  now  contend 
that  there  is  no  evidence  of  the  identity  of  those  papera  and  accounts  with  those 
wliich  were  found  by  the  judge  in  making  the  inventoiy ;  that  they  do  not  ap- 
pear to  have  been  paraphed  and  numbered  as  the  law  requu-es,  and  should  not 
be  considered  as  evidence.  The  defendant  cannot  bo  prejudiced  by  the  omissionB 
of  the  magistrate  who  made  the  inventor}-.  It  was  stipulated  in  the  contract  of 
jjartnership  between  Milli  •{an  and  the  firm  of  Dennistoun  <^-  Cp.,  that  annual 
accounts  should  be  rendered  to  Milliiran  by  his  factors.  His  inventory  maked 
mention  of  a  i)undle  of  accounts  and  letters  found  in  his  succession,  and  his  exe- 
cutor, being  ordered  to  produce  those  accounts   and  letters,   luis  filed  in  court 
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such  accoantB  as  the  &ctors  were  bound  to  render,  and  lettei-s  of  Mr,  Dennis-     Th'^mpsox 

t*. 
ttnm  and  of  the  firm  explaining  some  of  those  accounts.     The  tvarrontors  were       Mv<iui* 

aware  that  the  documents  inventoried  had  not  been  paraphed  by  the  judge,  and 

that  the  inventory  made  no  mention  of  their  number.     They  miglit  perhaps  liavo 

opposed  on  those  grounds  their  introduction  as  evidence,  and  required  proof  of 

their  identity  beyond  the  oatli  of  the  plaintiff;  or,  after  the  papei-s  were  filed, 

they  might  themselves  have  controverted  that  identity  and  attempted  to  disprove 

it  by  the  books  of  DennUUmti  8f  Co,,  by  tlie  witnesses  to  the  inventoiy^j^r  by 

other  persons  present  when  it  was  taken.     But  as  this  has  not  been  done,  we 

must  hold  the  retui*n  made  by  the  executor  to  bo  prima  facie  tiuc,  and  give 

effect  to  the  evidence  filed  by  him. 

We  stated  at  the  beginning  of  this  opinion  that,  on  the  first  tiial  of  the  cause 
in  the  District  Court,  the  defendant  offered  in  evidence  the  account  of  Mdligan 
With  the  Bellechase  plantation,  taken  from  the  books  of  A.  &f  J.  DennisUtun  ^ 
Co.    This  account  contains  the  following  entry  : 

"ODe-thirdcost  of  seven  hundred  and  eight  shares  of  Union  Bank  stocky 
bou^t  on  account  of  plantation  and  owners,  $4,4 (i2  50." 

Tlie  judge  of  the  District  Court  considered  that  the  word  aimers  must  have 
reference  to  Mylne  and  Milligan,  and  gave  this,  as  liis  own  reason,  for  deciding 
that  Milligan  Was  one-third  owner  of  the  plantation.  On  ap^jeal,  this  decision 
Was  affirmed. 

If  this  entry,  found  m  the  books  of  the  common  fectore  of  the  pnitirs,  is  suf-  • 
ficient  to  prove  the  interest  of  Milligan  in  the  plantation,  it  must  a  fortiori  prove 
faia  interest  in  the  stock.  It  has  been  urged  that  this  account  cannot  make  proof 
in  fiiTor  of  the  defendant,  by  reason  of  his  interest  in  the  firm  who  kept  it. 
Milligan  was  apprized  of  tlie  existence  of  that  interest  when  he  made  the  con^ 
tract  which  has  given  rise  to  this  controversy,  and  the  will  by  which  he  entrusted 
the  settlement  of  his  estate  to  the  plaintiff  in  this  suit.  In  selecting  the  firm  as 
hii  fiu^rs,  and  the  plaintiff  as  his  executor,  he  intended  to  invest  them  with 
the  lights  of  factor  and  executors ;  and  so  long  as  no  fraud  is  alleged  or  shown, 
it  is  proper  not  to  k)se  sight  of  that  intentk>n,  and  to  give  these  parties  the  bene* 
fit  of  the  character  for  truth  and  integrity  upon  which  the  confidence  of  Milligan 
reposed. 

But  it  is  shown,  moreover,  tliat  the  account  containing  the  charge  for  the  price 
of  Union  Bank  stock,  was  rendered  to  Milligan  with  a  memorandum,  stating 
that  it  had  been  put  in  the  name  of  Milligan  for  the  sake  of  convenience,  but 
befonged,  in  truth,  to  the  owners  of  the  plantation.  A  letter  of  Alexander  Den^ 
wUmn  corroborating  this  item  of  the  account  was  also  found  in  his  possession ; 
it  is  not  shown  that  he  ever  repudiated  the  purchase,  and  no  reasonable  doubt 
can  exist,  that  it  was  made  on  joint  account.  Milligan  could  not  have  been 
president  of  the  Union  Bank,  if  he  had  not  been  a  stockholder  of  tliat  institu^ 


The  stock  having  no  market  value  when  the  plantation  wasr  sold  to  Benjamin 
and  Paehcoodn  and  standing  at  the  time  in  the  name  of  the  defendant,  it  was 
not  necessary  to  include  it  in  the  sale,  and  the  transfer  of  it  by  the  defendant  on 
the  books  of  the  bank  does  not  affect  the  right  of  the  firm  to  chai'ge  the  cost  of  it 
as  it  has  done. 

The  last  ground  of  oppositmn  relates  to  the  mode  of  stating  the  nccounts,  and 
of  cakukting  interest.  At  the  end  of  every  year,  a  balance  of  accounts  and  a 
balance  of  interest  was  struck,  and  carried  together  to  the  new  nr count,  thii;) 
cakniating  capital  and  interest,  and  charging  interest  upon  the  wliole.    'j'his 
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TaoMnov  node  of  stating  the  accountB,  was  rejected  by  the  auditors  as  being  in  violatibn'df 
IfTJkVB.  "**  ^^^^  ^^  ^^®  ^*^**  Code,  and  the  question  now  submitted  to  us  is,  whether 
that  article  is  applicable  to  merchant's  accounts. 

The  commercial  law,  as  settled  in  the  other  States  of  this  Union,  has  been 
uniformly  followed  by  the  courts  of  Louisiana,  when  no  statutory  provision  has 
prevented  a  resort  to  it.  Under  that  law  it  is  well  settled  that,  when  it  is  the 
custom  of  a  place  and  the  practice  of  the  parties  to  strike  a  balance  at  fixed  pe- 
riods, and  to  render  the  account,  it  brings  it  to  the  case  of  a  fresh  agreement,  at 
the  beginning  of  each  period,  to  lend  the  sum  then  due ;  though  acquiescence  in 
the  account  rendered  is  not  considered  per  se  an  agreement  to  it,  it  is  eridence 
from  which  it  may  be  inferred  that  the  party  who  receives  the  account  without 
objection,  thereby  agi*eed  to  continue  the  course  of  dealing  and  to  retain  the  ba- 
lance in  his  hands,  rather  than  to  pay  it;  the  balance  due  is  viewed  as  the  capita] 
of  the  creditor,  which  he  leaves  in  the  debtor's  hands,  on  paying  interest.  The 
rule  is  that  where  regular  merchant's  accounts  are  settled  from  time  to  time, 
interest  on  interest  is  allowed.  Bainhridge  Sf  Co.  v.  WilleoXf  1  Baldwin,  536, 
and  authorities  there  cited. 

In  France,  where  a  disposition  of  law  very  similar  to  art.  1934  of  our  Code 
exists,. it  is  not  considered  as  applying  to  merchant's  accounts.  **Le8  comptes- 
counmts  peuvent  ^tre  arr^t^s  k  des  6poques  aussi  rapprochees  qu'il  plait  aux 
parties.  Chaquefois  I'interet  s'y  liquide,  et  fait  paitie  du  soldo  transports  aa 
nouveau  compte.ouvert.  II  so  trouve  ainsi  convei-te  en  capital  pour  le  compte 
suivant.  L^  .regie  du  Droit  Civil  qui  ne-  penuet  do  capitaliser  les  interets  qu'an 
bout  d'une  ann6e,  est  dans  ce  cas  sans  application.  Vincens,  2,  158.  Pea 
importe  que  le  compte  soit  etabli  entre  deux  commer9ants,  on  etre  un  conmier- 
9ant  et  un  simple  jMurticulier.^'    Dalloz,  vol.  40,  221. 

In  adjudicating  upon  commercial. transactions  much  uncertainty  often  arises  in 
consequence  of  the  non-adoption  of  the  commercial  Code,  prepared  by  the  fra- 
mors  of  our  Civil'Code.  It  is  safe  to  presume,  however,  that,  in  framing  the 
Civil  Code,  they  intended  to  leave  our  commercial  jurisprudence  as  it  was  be- 
fore, in  harmony  with  that  of  other  commercial  nations.  The  application  of  art. 
1934  to  a  case  like  this  is  inconsistent  with  that  presumption,  and  we  conciu 
with  the  courts  and  jurisconsults  of  France  that  it  is  not  applicable. 

It  is  well  understood,  between  planters  and  then*  factors,  that  the  latter  are  to 
render  accounts  annually  after  the  sale  of  each  crop,  and  if  the  balances  existing 
|n  their  favor  are  not  paid,  interest  is  to  be  charged  upon  them  at  the  rate  agreed 
upon,  although  they  may  be  made  up  of  capital  and  interest.  The  fact  that  this 
course  of  dealing  is  universal  and  never  questioned  so  long  as  the  relation  of 
principal  and  factor  continues,  shows  the  popular  interpretation  of  the  commer- 
cial law  on  this  point;  but  the  rights  of  die  factors  in  this  case,  to  make  annual 
rests  in  their  accounts,  does  not  depend  upon  usage  ;  it  results  from  an  express 
stipulation  in  the  contract  of  partnei*8hip.  In  the  accounts  rendered  to  MiUigan 
under  that  stipulation  interest  was  charged  in  the  manner  objected  to;  his  agree* 
ing  to  continue  the  same  course  of  dealing  after  receiving  them,  was  a  tacit  con- 
sent to  their  correctness  so  far  as  they  could  be  ratified. 

Considering  that  art.  1934  of  the  Civil  Code  is  not  applicable  to  merchant's 
accounts,  A.  i^  J.  Dennistoun  4'  Co.  were  authorized,  under  the  contract  of 
partnership,  to  charge  interest  at  the  rate  of  six  per  cent  per  annum  on  the  en- 
tire balance  of  eveiy  annual  account,  rendered  by  them ;  but  the  laws  regulating 
the  rate  of  interest  are  applicable  to  commeix:ial  as  well  as  to  ordinary  transac- 
tions, and  they  could  not  charge  interest  at  the  rate  of  eight  {jer  cent  |ier  annuiH 
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•oB-die  cost  of  the  bank  stock,  without  an  agreement,  in  writing  of  MUligan%s     Tbohpio* 
pay  it.     The  bank  stock  account  never  having  been  paid,  the  intervenors  are  en-        Hrijis. 
titled  to  a  reduction  of  two  per  cent  on  the  rate  of  interest  charged.     With  thia 
amendment'the  charges  for  interest  are  not  illegal. 

The  defendant  has  asked  that  the  case  be  remanded  for  a  final  adjustment  of 
the  accounts  by  the  court  from  which  the  present  appeal  is  taken.  IThere  -can  be 
no  dbjection  to  this  course.  He  farther  asks  that,  for  the  balance  which  m^  be 
found  under  that  final  adjustment,  the  firm  of  DennisUmn  ^  Co.  may  be  decreed 
to  be  a  credifeor  of  the  partnership. 

When  this  case  was  before  the  Supreme  Court  it  was  stated  .in  tthe  (opinion 
that,  the  balance  which  may  remain  due  oathe  price  of  MilliprarCs  share  in  the 
-premises  m  partnership  could  not  be  considered  as  a  partnership  debt,  to  be  satis- 
'fied  by  preference  out  of  the  paitnership  property;  that  his  vendors,  as  such, 
•cannot  pretend  to  set  up  their  claim  as  being  a  debt  of  the  firm,  to  be  paid  out  of 
the  partnership  assets ;  but  in  >tbe  decretal  pait,  the  right  in  question  is  not  spe- 
cifically and  finally  adjudged.    After  affirming  the  decree  of  Jlie  District  Court, 
which  waa  a  final  decree  upon  the  title,  and  which  title  was  thus  finaDy  adjudgedt 
Ibe-decree  proceeds  to  remand  .the  'cause  for  further  proceedings  in  the  ^pavtitioa 
df  the  paitnership  property  and  in  the -settlement  and  liquidation  of -the  "pavtuer- 
ahip  concerns,  and  of  the  crops  which  the  defendant  is  bound  to  account  for  as 
ntgoHonmi  gestor^for  the  jiurpose  lof  liquidating'the  balance,  if  any,  thatimay 
be  due  to  ^e  defendant,  according  to  Ihe  legal  principlea  recognized  in  thiB  <opi- 
nbn,  reeecring  to  said  d^endant  liis  right  to  piaoaecute  his  olaim  for  auchibalance 
before  .the  Probate  Court  in  due  .ooiurse  of  lamr. 

Thia  is  not  Co  be  considered  .as  aifinal  decree  ui)on  those  rights  of  the  parties 
not  specifically  adjudicated  and  closed  by  the  decree  itself.  It  is  a  preparatory 
decree,  posscribingthe  manner  of  proceeding  deemed  necessary  by  the  court  to 
arrive  aC;a  final  decbion,  and  necessarily  under  its  control  until  that  decision  is 
made.  £Les  judicata  dicitur  qus  finem  controversiarum  pronunciatione  judicis 
accipit,  quod  vel  condemnatione  vel  absoiutione  contingit.  L.  1,  fif.  De  Re  Judic. 
•'The  thing  adjudged  does  not  exist  before  the  judge  has  definitively  pronounced 
on  the  contestation  submitted  to  his  decision,  before  he  has  admitted  or  rejected 
the  daim,  contemned  or  absolved  the  defendant.*' 

These  requisites  have  not  been  fulfiBed  in  this  case.  The  defendant  has  not 
been  condenmed  by  the  decree  of  the  court.  Further  proceedings  wore  neces- 
my  to  constitute  res  judicaXa,  and  the  opinion  of  the  court  stands  only  as  the 
enunciation  of  the  legal  principles  which  it  considered  applicable  to  the  case,  and 
Bsmains  as  such  under  the  control  of  the  court,  and  subject  to  their  revision* 
Perkins  v..  Faumiquet,  6  Howard,  208.  Sibbald  v.  United  States^  II  Peten« 
491.  Clay  v.  His  Creditors,  9  Mart.  621.  Kittredge  v.  Breaudy  2  Rob.  40.  4 
Rob.  79. 

These  views  are  not  in  contradiction  with  those  expressed  in  the  cases  of  tha 
Succession  of  Dumford,  1  An.  92,  and  Kellam  v.  Rijppey,  3  An.  p.  202. 

In  the  first  of  these  cases  the  former  decree  of  the  Supreme  Court  reversed 
the  judgment  of  the  Court  of  Probates,  and  romanded  the  case  with  directions 
to  the  judge  below  to  give  McDonough  a  credit  on  his  account  for  the  sum  of 
$18,000,  and  to  close  the  account  according  to  law.  The  Succession  of  Dum- 
ford  wos  ^us  finally  condemned  to  pay  that  sum,  and  the  court  could  not  review 
a  matter  finally  determined  by  the  decree. 

In  the  other  case,  Kellam,  tlio  plaintiff,  hod  been  finally  coodcmned  to  pay  the 
defendant  for  his  improvements,  and  the  case  having  only  been  remanded  for  the 
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THOMr»oM  purpose  of  ascertaining  thoir  value,  this  was  the  only  question  before  the  eoort 
>Iyl:c£<       ^^  ^^®  second  appeal. 

Wo  are  satisfied  that  the  question  whether  the  debt  due  by  MiUigan  is  or  w 
not  a  paitncrship  debt,  is  ^till  open,  and  as  we  cannot  now  finally  pass  upon  llie 
case,  it  must  be  referred  to  the  District  Court  in  which  the  succeasion  it  opMied, 
to  be  decided  in  the  classiiication  of  the  debts. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  die 
rase  remanded  to  the  District  Court  for  further  proceedings,  in  confermity  with 
the  views  expressed  in  tlie  foregoing  opinion ;  the  intervenors  and  appellees  pay* 
iug  tho  costs  of  this  appeal. 


Thompson,  Executor  v.  Mylne. 

Where  a  ca«e  hn«  been  finally  dcoided  on  its  meritB  by  tbe  Supreme  Court,  and  the  contest 
Btill  pending  relates  merely  to  the  executiou  of  the  judgment,  it  is  too  late  to  intervene 

therein.    C.  P.  389, 394. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J* 
Bng,£rs  and  Grymes^  for  the  intervener  and  appellant,  DennUioun.  SegherSt 
Simon  and  Morphy,  for  the  widow  and  heirs  of  Urquhart,  intervenors  and  ap- 
pellees. No  counsel  appeared  for  the  other  parties.  The  judgment  of  the 
court  (Eustis,  C.  J.  not  sitting,  having  been  of  counsel  for  pkintLflf,)  was  pro- 
nounced by 

Ro3T,  J.  In  this  case,  as  decided  by  the  late  Supreme  Court,  between  tb« 
original  paities  and  the  heirs  of  Urquhart,  intervenors,  it  was  held  that  the  sue* 
cession  of  MiUigan  was  tho  owner  of  the  one  undivided  third  parted  the  BeDe* 
chasse  plantation  and  slaves,  and  the  right  of  the  executor  to  demand  a  paititioii 
of  that  property  and  of  tiie  crops  made  upon  it,  before  and  since  the  death  of  the 
testator,  was  fully  recognized.  11  Rob.  349.  The  case  was  remanded  for  fur- 
ther proceedings  in  tlio  partition  and  in  the  settlement  and  liquidation  of  tho 
partnership's  concerns,  and  of  the  crops  wliich  the  defendant  was  bound  to  ac- 
count for,  as  negotiorum  gestor;  and  also  for  the  purpose  of  liquidating  tb» 
balance,  if  any,  that  may  bo  due  to  the  defendant,  according  to  the  legal  princi- 
ples recognized  in  the  opinion  of  the  court. 

After  the  property  had  been  sold,  under  a  decree  of  court  rendered  in  execu- 
tion of  the  judgment,  and  after  the  parties  had  made  some  progress  in  thesettle* 
mcnt  of  tlio  accounts,  Alexander  Dennistoun  intei-vened,  alleging  that  he  waa 
the  real  purchaser  of  tlic  phmtalion  and  slaves,  when  it  was  acquired  from  JlftZ- 
laiidon  and  others,  on  the  11th  Januaiy,  1822  ;  that  he  had  continued  to  be  the 
Folo  owner,  up  to  the  present  time ;  and  that  his  exclusive  right  of  ownership  has 
been  judicially  recognized  by  the  courts  of  this  State;  that  on  the  16th  Mait^ 
1  ^28,  the  firm  of  Dennistoun  Sf  Co,,  of  New  Orleans,  who  managed  the  pkmta* 
tion  for  him,  entered  into  a  partnei-ship  with  the  late  George  B.  MUUgan,  fior 
tho  purpose  of  securing  his  attention  to  tho  place,  and  that  a  provision  was  made 
therein  for  his  future  acquisition  of  one- third  interest  in  the  property /that  this 
Ogreemcnt  was  not  signed  by  the  intervener,  nor  did  he  ever  give  to  the  firm  of 
Dennidtoun  ^'  Co.,  or  to  any  of  its  members,  any  power  to  convey  the  laud  orany 
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votemtt  therein;  that  the  inter¥enor,  residing  abroad,  and  being  ineapable  of  ex-     Thokpsou 
erdsiDg  any  direct  control  over  the  plantation,  made  a  nominal  transfer  thereof  to       Ktuis. 
Wfiu  C.  Mylne^  on  the  30th  day  of  August,  1836;  but  that  the  said  sale  passed 
no  real  intereat  to  the  purchaser,  who  was  a  mere  trustee  for  the  purposes  of  ad*' 
aainialntion,  or  far  the  sale  and  disposal  of  the  property  as  the  case  may  be. 

The  mtenrenor  further  alleging  the  death  of  Milligan,  his  indebtedness  to  him 
and  to  the  firm  of  Denrnstmtn  S^  Co.^  and  also  the  decree  of  the  Supreme  Court 
dreedy  referred  to,  prayed  that  aU  the  parties  to  the  original  suit  might  be  cited, 
and  that  he  might  be  decreed  to  be  the  owner  of  the  plantation  in  its  entirety, 
and  of  the  price  which  represents  the  third  of  it,  until  payment  by  the  heirs  of 
MUligan  of  the  bfdanee  due  him. 

To  this  petition  the  heirs  of  Urquhart,  interveners  in  the  original  suit,  except- 
ed, on  the  ground  that  Alexander  Dennistoun  has  no  right  to  intervene  in  this 
suit,  at  its  present  stage,  it  having  been  finally  decided  on  its  merits  by  the  Su- 
preme Court,  and  the  contest  still  pending  merely  turning  on  the  execution  of 
the  judgment.  The  court  below  sustained  the  exceptions,  and  the  intervener 
has  appealed  from  the  judgment  dismissing  his  petition.  We  cannot  interfere 
with  this  judgment.  The  object  of  the  intervention  is  to  contest  the  title  of 
MUligan* M  succession :  the  question  of  title  has  been  finally  determined,  and  we 
concur  in  the  view  taken  by  the  District  Court  that,  after  a  final  judgment,  it  ia 
too  late  to  inteirene.     C.  P.  389,  394. 

The  counsel  for  the  intervener  contend  that  tlie  judgment  heretofore  rendered 
has  not  the  authority  of  the  thing  adjudged  against  him,  and  that  so  far  as  he  ia 
concerned,  the  matter  is  still  open  to  investigation.  If  this  were  ao,  his  remedy 
would  be  by  a  separate  action.  But  it  appears  to  us  that,  admitting  that  the  sale 
made  to  the  defendant  passed  no  real  interest  to  him,  and  that  he  was  a  mere 
trustee  for  the  purposes  of  administering,  preserving,  and  selling  the  property,  he 
was  also  a  trustee  to  stand  in  judgment,  and  the  final  decrees  rendered  against  him 
lore  binding  upon  tl^e  intervener.  Judgment  affirmed* 


VoGBL  r.  Retatjd  et  al. 


Ab  appeal  will  be  diBinijifed  where  the  matter  really  iu  dispnte  is  under  three  hundred  dol- 
lan,  though  damage?  are  claimed  to  a  larger  amonnt,  where  the  daim  for  damages  is 
evidently  fictitions.    Such  a  claim  can  give  no  jurisdiction  to  the  court 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Kennedy,  J.  jBt- 
ron,  for  the  appellant.  J.  M»  Wolfe,  Collens  and  Pecquet,  for  the  defend- 
ants.   The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  plaintiff  alleges  that  under  an  execution  directed  against  the 
property  of  her  husband,  the  defendant,  Retavd,  caused  her  separate  efifects  to 
be  seized.  She  avers  the  value  of  the  property  levied  upon  to  be  $100,  and 
prays  that  it  be  restored  to  her,  and  that  the  defendants  be  condemned  to  pay  her 
9250  as  damages  for  the  wrongful  seizure. 

The  plaintifir's  allegations  in  relation  to  damages  are  as  follows:  *«The  said 
Rttaud  and  Mouney,  have  caused,  by  the  iBegal,  arbitrary  and  vexatious  seizure 
of  the  propertf  of  your  petitioner,  a  real,  vindictive,  and  exemplaiy  damage  of 
two  hundred  and  fifty  dollars,  having,  without  authority  or  right,  seized  and  taken 
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Thomp^ok  purpose  of  ascertaining  tlioir  value,  this  was  the  only  question  before  the  eooit 
JlYLSE-       on  the  second  appeal. 

Wo  are  satisfied  that  the  question  whether  the  debt  due  by  MUligan  it  or  is 
not  a  partnership  debt,  is  ^till  open,  and  as  we  cannot  now  fina%  pan  upon  tli» 
case,  it  must  be  referred  to  the  District  Court  in  which  the  succeMioa  it  opened, 
to  be  decided  in  the  classification  of  the  debts. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  the 
rase  remanded  to  the  District  Court  for  further  proceedings,  in  conformity  with 
the  views  expressed  in  tlie  forogoing  opinion ;  the  interveners  and  appellees  pay* 
ing  tho  costs  of  this  appeal. 


Thompson,  Executor  v.  Mylne. 

Where  a  case  has  been  finally  decided  on  its  merit!  by  the  Sapreme  Court,  and  the  qontert 
Ktiil  pending  relates  merely  to  the  execution  of  the  jadgmeut,  it  is  too  late  to  ifitervene 

therein.    C.  P.  389, 394. 

APPEAL  from  the  Fifth  Disti-ict  Court  of  New  Orleans,  Buckananj  J, 
Briggs  and  Grj/mes,  for  the  intervenor  and  appellant,  DennUtoun.  Segkers^ 
Simon  and  Morphy^  for  the  widow  and  heirs  of  VrqvharU  intervenora  axid  ap- 
pellees. No  counsel  appeared  for  the  other  parties.  The  judgment  of  the 
court  {Evstisj  C.  J.  not  sitting,  having  been  of  counsel  for  plainti^,)  was  pro- 
nouuced  by 

RosT,  J.  In  this  case,  as  decided  by  the  late  Supreme  Court,  between  the 
original  paities  and  the  heirs  of  Urqvhart^  interveners,  it  was  held  that  the  sue* 
cession  of  MUligan  was  tho  owner  of  the  one  undivided  third  part  of  the  Belle* 
chasse  plantation  and  slaves,  and  the  right  of  the  executor  to  demand  a  putitioii 
of  that  propeity  and  of  tho  crops  made  upon  it,  before  and  since  the  death  of  the 
testator,  was  ftiUy  recognized.  11  Rob.  349.  The  case  was  remanded  for  fur- 
ther proceedings  in  tho  partition  and  in  the  settlement  and  liquidation  of  the 
piutnership's  concerns,  and  of  the  crops  which  the  defendant  was  bound  to  ac- 
count for,  aa  negotiorum  gestor ;  and  also  for  the  purpose  of  liquidating  the 
balance,  if  any,  that  may  bo  due  to  the  defendant,  accoi-ding  to  the  legal  princi- 
ples recognized  in  the  opinion  of  the  couit. 

After  the  property  had  been  sold,  under  a  decree  of  court  rendered  m  execu- 
tion of  tho  judgment,  and  after  the  parties  had  made  some  progress  in  thesettleo 
mont  of  the  accounts,  Alexander  Dennistoun  intei-vened,  alleging  that  he  wa» 
the  real  purchaser  of  the  plantation  and  slaves,  when  it  was  acquired  firom  JtfiZ- 
laudon  and  others,  on  tho  11th  Januarys  1822  ;  that  he  had  continued  to  be  the 
Folo  owner,  up  to  the  present  time ;  and  that  his  exclusive  right  of  ownership  has 
been  judicially  recognized  by  tho  courts  of  this  State;  that  on  the  16th  Maitfa* 
1828,  the  firm  of  Dennistoun  Sf  Co.,  of  New  Oi'leans,  who  managed  the  pbnla* 
tion  for  him,  entered  into  a  partnerehip  with  the  late  George  B.  MiUigan^  for 
tho  purpose  of  securing  his  attention  to  tho  place,  and  that  a  provision  was  made 
therein  for  his  future  acquisition  of  one-third  interest  in  the  property ;' that  this 
agreement  was  not  signed  by  the  intervenor,  nor  did  he  ever  give  to  the  firm  of 
Dennialcvn  tj*  Co.^  or  to  any  of  its  members,  any  power  to  convey  the  land  or  any 


NEW  ORLEANS,  MARCH,  1840.  21S 

\  therein;  that  the  interrenor,  residmg  abroad,  and  being  ineapable  of  ex-     Tbompmv 
ereiring  anj  direct  control  over  the  plantation,  made  a  nominal  transfer  thereof  to       ictlJis. 
Wnu  C.  Mylnef  on  the  30th  day  of  August,  1836;  but  that  the  said  sale  passed 
no  real  Interest  to  the  purchaser,  who  was  a  mere  trustee  for  the  purposes  of  ad-* 
ndnistration,  or  for  the  sale  and  disposal  of  the  properly  as  the  case  may  be. 

The  intenrenor  further  alleging  the  death  of  Milligan^  his  indebtedness  to  him 
and  to  the  firm  of  Denwtoun  4*  Co.,  and  also  the  decree  of  the  Supreme  Court 
already  referred  to,  prayed  that  all  the  parties  to  the  original  suit  might  be  cited, 
and  that  he  might  be  decreed  to  be  the  owner  of  the  plantation  in  its  entirety, 
and  of  the  price  which  represents  the  tlurd  of  it,  until  payment  by  the  heirs  of 
MilUgan  of  the  balance  due  him. 

To  this  petition  the  heirs  of  UrqvharU  interveners  in  the  original  suit,  except- 
ed, on  the  ground  that  Alexander  Dennutoun  has  no  right  to  intervene  in  this 
suit,  at  its  present  stage,  it  having  been  finally  decided  on  its  merits  by  the  Su- 
preme Court,  and  the  contest  still  pending  merely  turning  on  the  execuUon  of 
the  judgment.  The  court  below  sustained  the  exceptions,  and  the  intervener 
has  iqspealed  from  the  judgment  dismissing  his  petition.  We  cannot  interfere 
with  this  judgment.  The  object  of  the  intervention  is  to  contest  the  title  of 
MUligatCs  succession :  the  question  of  title  has  been  finally  determined,  and  we 
concur  in  the  view  taken  by  the  District  Court  thai;,  after  a  final  judgment,  it  is 
too  late  to  intervene.    C.  P.  389,  394. 

The  counsel  for  the  intervenor  contend  that  tlie  judgment  heretofore  rendered 
has  not  the  authority  of  the  thing  adjudged  against  him,  and  that  so  fiir  as  he  ia 
concerned,  the  matter  is  still  open  to  investigation.  If  this  were  so,  his  remedy 
would  be  by  a  separate  action.  But  it  appears  to  us  that,  admittmg  that  the  sale 
made  to  the  defendant  passed  no  real  interest  to  him,  and  that  he  was  a  mere 
trustee  for  the  purposes  of  administering,  preserving,  and  selling  the  property,  he 
was  also  a  trustee  to  stand  in  judgment,  and  the  final  decrees  rendered  against  him 
are  binding  upon  the  iotervenor.  Judgment  affirmed. 


VoGEL  V.  Retaud  et  al. 


Aa  appeal  will  be  dismified  where  the  matter  really  in  dispute  is  nnder  three  hundred  del- 
krs,  though  damages  arc  claimed  to  a  larger  amouDt,  where  the  daim  for  damages  is 
evidently  fictitions.    Sach  a  claim  can  give  no  jurisdiction  to  the  court 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Kennedy^  J.  JBt- 
TOHj  for  the  appellant.  /.  M.  Wblfe,  Collens  and  Pecquet  for  the  defend- 
ants.   The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  alleges  that  under  an  execution  directed  against  the 
property  of  her  husband,  the  defendant,  Retaud^  caused  her  separate  effects  to 
be  seized.  She  avers  the  value  of  the  property  levied  upon  to  be  $100,  and 
prays  tliat  it  be  restored  to  her,  and  that  the  defendants  be  condemned  to  pay  her 
9250  as  damages  for  the  wrongful  seizure. 

The  plaintifif's  allegations  in  relation  to  damages  are  as  follows:  *«The  said 
Retaud  and  Mouney^  have  caused,  by  the  illegal,  arbitrary  and  vexatious  seizure 
of  the  property  of  your  petitioner,  a  real,  vindictive,  and  exemplary  damage  of 
two  hundred  and  fifty  dollars,  having,  without  authority  or  right,  seized  and  taken 
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VoQw.       icway  the  above  doscribed  property  from  the  poesession  of  your  petitdoner,  and 
Bi9t1uiu      deprived  her  at  the  same  time  of  the  use  of  her  property  to  her  damage  and 
prejudice." 

No  circumstances  of  aggravation  are  stated,  and  thus  the  only  basis  laid  for  vin- 
dictive damages  is  the  illegal  taking.  This  claim  for  heavy  damages  in  proporttoa 
to  the  value  of  the  effects  seized,  uiasupported  by  proof,  is  evidently  a  fictitious 
demand,  which  can  give  no  jurisdiction  to  this  court  The  onfy  amount  which 
can  be  considered  as  involved  in  the  suit  is  $100,  the  alleged  vahie  of  the  effects 
seised.  This  case  cannot  be  distinguished  from  that  of  Orillian  v.  Slack,  17  lau 
p.  103.    ^ee  also  16  La.  183.    3  Rob.  143.     1  An.  311. 

Appeal  dismissed* 


MoxGET,   Tutor  r.  Walker  et  al. 

51  1648|  In  ^^  action  by  ui  under-tntor  to  remove  a  tutor,  the  aocoonti  of  the  latter  may  be  inreg^ 

gated  for  the  purpose  of  proving  hii  mal-administratioQ;  but  an  under-tutor  has  no  autfao' 
rity  to  require  a  rendition  of  accounts  by  the  tutor.  After  the  dismissal  of  a  tutor  the  right 
to  call  for  an  account  belongs  exclusively  to  the  new  tutor. 

A  judgment  in  an  action  instituted  by  an  under-tutor  against  a  tutor  praying  for  his  removal 
and  for  an  account  of  the  tutorship,  may  he  ammlled  so  far  as  to  it  compels  the  tutor  to 
account  to  the  under-tutor,  and  be  left  in  ibree  so  £ar  as  it  decrees  the  removal  of  the 
tutor. 

A  itotor  owes  liis  wards  in  all  cases  the  funds  wliich  he  receives  belonging  to  them,  with  le- 
gal interest,  and  he  can  only  shield  himself  from  that  responsibili^  by  investing  tlxue 
funds,  in  their  name,  under  a  Judgment  of  the  court,  rcnderedjjon  the  advice  of  a  family 
meeting. 

Where  a  tutor  permits  notes  belonging  to  the  estate  of  the  minor  to  be  barred  by  prescrip- 
tion, without  showing  any  attempt  to  collect  them,  or  oHeriiig  c\'ideucc  to  prove  that  tlicy 
could  not  be  collected,  he  will  be  liable  to  the  minor  for  their  amount. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     Lacey,  for 
the  plaintiff.     Elam,  for  the  appellant,    Walker,    The  judgment  of  the 
court  was  pronounced  by 

RosTt  J*  In  1836,  Parmley  A.  Walker  was  appointed  tutor  of  the  minor 
children  of  the  late  Alexander  Wood  and  Rebecca  Woodruff.  The  property  of 
the  minors  was  sold  on  long  credits,  and  the  tutor  received  the  proceeds  of  the 
sale.  In  1845,  the  under-tutor  instituted  an  action  to  deprive  him  of  the  tutor- 
ship, on  various  grounds  alleged  in  the  petition.  There  was  also  a  prayer  that 
he  render  an  account  of  his  administration.  In  answer  to  this  petition  the  tutor 
consented  to  relinquish  the  tutorahip.  He  further  aven-ed  that  he  had  invested' 
the  funds  of  the  minors  as  they  came  to  his  hands,  on  what  was  deemed,  at  the 
time  of  the  investments,  ample  security.  That,  in  consequence  of  the  moneta- 
ly  crisis  of  1837,  some  of  those  securities  had  become  unavailable,  but  that  owuig 
to  the  conventional  interest  ho  had  received,  the  assets  in  his  hands  exceeded  by 
more  than  $4,000  the  legal  claim  of  the  minors  against  him,  and  were  more  tlian 
sufficient  to  satisfy  it.  The  notes  and  judgments  described  in  his  account  were 
brought  into  court,  and  he  asked  that  the  account  be  approved,  that  the  notes  and 
obligations  therein  described  be  received  in  full  satipfnction  of  the  sum  due  by  him 
to  the  minors,  and  that  he  be  discharged  from  nil  farther  responsibility  as  tutor,~ 
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aad  his  liond  cancelled.     In  the  absence  of  the  plaintifF'B  counsoT,  tiie  tutor  iff      Moikmt 
person  had  the  case  fixed,  and  tried  it  ex  parte.  .Walkxr. 

The  judgment  rendered  was  in  these  words : 

•*  Finding  the  account  of  the  tutor  to  be  correct,  and  the  assets  offered  by  hint 
sufficient  to  meet  his  liability,  it  is  ordered  that  the  account  be  approved  and  al- 
]o^ved,  and  that  the  notes,  obligations  and  cash,  the  cash  being  fifty  dollars,  depo^ 
sited  in  court  by  the  defendant.,  be  received  in  full  of  all  claims  against  him  as 
tutor.  It  is  further  ordered  that  he  be  discharged  from  further  duties,  responsi^- 
bilities  or  liabilities  as  tutor,  that  his  bond  be  cancelled  and  annulled,  and  that  the 
legal  mortgage  resting  upon  his  property  be  released." 

The  present  plaintiff  was  subsequently  appointed  tutor,  and,  a  large  portion  of 
the  notes  and  accounts  surrendered  by  Walker  having  proved  valueless,  he  sul^- 
mitted  the  matter  to  a  family  meeting,  and,  on  their  advice  and  recommendation, 
returned  to  Walker  such  of  the  claims  given  by  him  in  payment  as  were  deemed 
unavailable,  and  mstituted  this  action  to  annul  the  judgment  of  the  Court  of  Pro* 
bates,  so  far  as  it  received  those  notes  and  accounts  in  payment  of  Walker's  in- 
debtedness to  the  minors;  to  compel  him  to  render  a  new  account;  and  to  rein- 
state the  legid  mortgage  raised  by  said  judgment. 

The  answer  of  the  defendant  is  that,  the  account  rendered  by  him  was  duly 
homologated ;  that  he  has  been  legally  discharged  by  a  judgment  acquiesced  in  by 
the  plaintiff,  who  has  no  longer  any  right  to  question  its  correctness;  that  more 
than  one  year  elapsed  between  the  rendition  of  that  judgment  and  the  institulaon 
of  the  present  action,  which  is,  therefore,  ban-ed  by  prescription. 

The  judgment  in  the  first  instance  was,  **  that  the  judgment  of  the  Probate 
Court  be  avoided  and  set  aside,  so  fiir  as  it  discharges  Walker  from  all  liabilities 
as  tator,  and  receive  the  notes  and  judgments  set  forth  in  his  account  in  pay* 
ment  of  his  indebtedness  to  the  minors ;  that  the  plaintiff  recover  of  P.  A* 
Walker  J  the  sum  of  $5,958  18,  with  legal  interest;  that  all  the  property  belong- 
ing to  Walker,  from  the  day  of  his  appointment  as  tutor,  be  decreed  to  be  subject 
to  the  minors*  mortgage  and  privilege,  and  that  certain  property  described  in  the 
petition,  and  shown  to  belong  to  Walker,  be  seized  and  sold  to  satisfy  tliis  judg- 
ment." The  amount  of  the  judgment  was  reduced  by  remittiturs  entered,  and 
by  other  credits,  to  $3,589  67.  The  defendant,  Walker,  then  took  a  devolutive 
appeal. 

One  of  the  grounds  urged  against  the  validity  of  the  judgment  of  the  Probata 
Court  is  that,  it  was  rendered  ex  parte,  because  provoked  by  the  under-tutor, 
who  might  well  institute  proceedings  to  deprive  Walker  of  the  tutorship  but  has 
no  authority  to  appear  in  behidf  of  the  minors,  so  far  as  the  suit  involved  a  ren- 
dition of  accounts  by  the  tutor. 

We  hold  this  objection  to  be  fatal.  The  imder-tutor  is  without  capacity  to 
represent  the  minors  in  such  a  case;  after  the  dismissal  of  the  tutor,  the  right  to 
call  for  an  account  belongs  exclusively  to  the  now  tutor  appointed.  McOehee  v. 
Dupuy,  7  Rob.  231.  In  an  action  to  deprive  the  tutor  of  the  tutorship,  the  under- 
tulor  may  undoubtedly  investigate  his  accounts  for  the  puriK)se  of  proving  his 
maladministration;  but,  on  that  issue,  no  judgment  accepting  the  accounts  can  be 
rendered. 

The  under-tutor  being  disqualified  by  law  from  appearing  in  the  suit,  so  far  as. 
it  involved  the  rendition  of  the  tutor's  accounts,  the  discharge  of  the  tutor,  the 
cancelling  of  the  bond,  and  the  raising  of  the  general  mortgage,  were  unautho- 
riKedby  law,  and  the  nullity  of  the  judgment  may  be  demanded  at  any  time. 
C.  P.  art.  606,  612. 


\ 
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lIoHtfxt  It  is  lirgeiicl  that  the  judgment  cannot  be  annulled  in  part;  and  that,  if  it  is  cm- 

Walub.  tirely  annulled,  Walker  is  still  tutor,  and  the  plaintiff  has  no  capacity  to  appear 
for  the  minors,  llicr  nullity  being  placed  by  the  court  upon  the  want  of  authofrity 
of  the  under-tutor  to  represelit  the  minors,  there  is  no  reason  Why  the  judgment 
ehoold  not  remain  valid,  so  far  as  the  authority  existed.  But  if,  oti  other  grounds, 
the  entire  judgment  was  null,  the  nullity  would  not  avail  the  defendant. 

Walhtr  was  not  deprived  of  the  tutorship  by  the  judgment  of  the  court  against 
his  own  consent.  He  resigned  the  trust  voluntarily,  dealt  afterwards  with  tho 
plaintiff  as  tutor^  and  has  taken  no  exception  to  his  capicity  to  sue.  It  is  now 
too  late  to  do  S04 

That  the  Probate  Court  could  not  receive  in  pnymetft  of  WalkefB  indebtedness 
to  the  minors,  notes  and  judgments  which  formed  no  part  of  their  assets  when 
he  was  appointed,  is  too  clear  for  argument.  These  investments  were  made  upon 
his  own  responsibility,  and  it  would  be  strange  indeed  if  he  could  thus  bo  per- 
mitted to  speculate  upon  events,  retaining  the  profits,  if  any  Were  made,  and 
throwing  u  jx)n  his  wards  the  losses  attending  his  private  transactions.  The  tutor 
owes  his  Wafdi^  in  all  cases  the  funds  Which  he  receives  belonging  to  them  with 
legal  interest,  and  he  can  only  shield  himself  from  that  responsibility  by  investing 
those  funds,  in  their  name,  under  a  judgment  ofthe  court,  rendered  on  the  advic0 
of  a  family  meeting. 

The  plaintiff  has  the  undoubted  right  fo  compel!  Walker  to  account,  and  to 
enforce  against  him  any  judgment  he  may  obtain.  Walker,  after  he  ceased  to  be 
tutor,  stood  as  any  other  debtor  of  the  minors. 

The  defendant  contends  that  if  the  judgment  is  otherwise  well  founded  in  tew* 
further  dedtictions  should  have  been  made  from  it,  and  he  states  in  his  brief  the 
Items  which  should,  in  his  opinion,  have  been  allowed.  We  are  unable  to  dis- 
eover  any  error,  in  that  respect,  in  the  judgment.  The  evidemces  of  debt  were 
returned  to  Walker,  as  they  had  been  received  from  him.  Those  of  the  notes 
returned  to  him,  which  originally  formed  part  of  the  minors'  assets  were  proper- 
ly charged  to  him  after  he  had  suffered  them  to  be  lost  by  prescription,  without 
showing  any  attempt  to  collect  them,  or  offei  ing  evidence  to  prove  that  they  could 
not  be  collected. 

William  F,  Tvnard  and  iS.  JET.  Shipley  Were  also  made  parties  defendants^ 
and  the  plaintiff  asked  that  certain  property  acquired  by  them  from  Walker 
might  be  subjected  to  the  legal  mortgage  of  the  minors,  or  these  parties  com" 
pelled  to  pay  over  to  him  the  price  thereof,  if  Walker  had  not  already  received 
it;  but  as  there  is  no  final  judgment  on  these  issues,  and  no  appeal  properly  be- 
fore us  in  relation  to  them,  we  cannot  pass  upon  them. 

It  is,  therefore,  ordered  that  the  judgment  rendered  in  fiivor  of  the  plaintifiy 
Parmley  A.  Walker,  be  af&*med,  with  costs. 


Benton  v.  Roberts  et  al. 


61  16181  Ithe  mere  joint  ownership  of  real  estate  oonfen  no  antfaority  npon  either  of  the  joint  oihMi* 

to  bind  the  other  by  a  note. 
The  joint  ownership  of  real  estato  does  not  create  a  partnership  as  to  toch  real  csMto. 
A  special  contract  in  writing  is  noccssaiy  for  that  purpose.   C.  C.  8807, 
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1*0  enable  one  of  the  members  of  a  partnership  formed  for  the  cultivntion  of  isTiil  held  by 
ihem  as  joint  owners,  to  bhid  the  other  by  a  nota  maile  in  the  partucrsKip  muno.  nu  t'.i- 
press  anthorization,  or  one  clearly  to  be  implied  from  the  crr.irsu  of  buniness  of  the  i\ni\,  i.i 
necessary.  £n  the  absence  of  such  express  or  implied  authority  it  is  incumbont  on  iho 
payee  to  prove  that  the  amount  of  the  note  inured  to  tlie  benefit  of  the  partnership. 

Where  one  of  the  members  of  a  partnership  formed  for  the  ciblivation  of  land  held  by  them 
Bs  joint  owners,  the  partnership  not  being  shown  to  have  been  such  as  would  convert  tho 
land  into  partnership  property,  and  there  beinq  no  express  authorky  to  either  of  the  part- 
aera  to  bind  the  other  by  a  note  in  the  partnership  name,  and  none  iinjiliod  froTn  tlic  course  of 
the  partnership  business,  executes  a  note  in  the  partnership  name,  witli  a  third  person  assii 
rety,  and  discounts  it,  and  applies  the  proceeds  to  the  payment  of  a  nott-c^ivcn  forthti  price  of 
the  land,  by  which  the  joint  purcliasers  bound  themselves  iudividually  and  in  s-jIouk  and  the  m;to 
is  paid  by  the  surety,  the  lattercan  have  no  recourse  againstthe  partner  who  did  not  sir,'n  tht* 
note.  The  partner  by  whom  the  ncto  was  made  was  bound  in'liviJualjy  to  the  party  by 
wiiiom  die  note  was  discounted;  the  application  of  the  procct^ds  made  the  party  who  si:::.- 
edtbe  note  a  creditor  of  his  copartner  for  half  the  amount  so  paid,  but  did  not  make  tho 
party  who  discounted  the  note  a  creditor  of  the  partner  who  di  I  not  sii^n  it;  and  when  tho 
surely  paid  the  note  he  became  subrogated  only  to  the  rivhts  of  the  party  by  whom  it  was 
discounted. 

APPEAL  from  tho  Disti-ict  Court  of  Carroll,  Scihy,  J.     ^hort  aud  Parham, 
for  the  appellant.     Beniiss,  Thomas  and  SnT/dcr^  fjr  the  dofondjmt.     Tho 
judgment  of  the  court  'svas  pronounc€>d  by 

StiDELi^  J.  James  Roberts  having  issued  an  expcution  on  a  twelve  months' 
bond  given  by  Benton^  he  obtained  an  injunction  upon  tho  ground  that  IZohcrts 
was  liable  to  him  upon  a  note  of  Si, 800,  signed  in  tlio  name  of  A.  C.  c^  J.  lloh- 
ertSf  with  Benton  aa  surpty,  in  favor  of  tlie  Lnko  Wniliinf^ton  imd  Doer  Creek 
Raihioad  and  Banking  Company.  It  is  admitted  in  arirument  that  Bcji-on  Ins  piiid 
the  note;  and  the  only  question  is  as  to  the  alleged  obligrction  of  Janus  Roberts  to 
reimburse' to  him. 

At  the  date  of  this  note,  James  and  A,  C.  lir.berfs,  were  fiip,  owii.m's  of  n  tract 
of  land  in  Louisiana,  which  they  had  purchased  of  ElUoft^  and  for  which  they 
had  given  him  notes,  signed  by  them  individually,  and  by  wliich  they  bound  them- 
selves, in  solido,  for  tho  price.  After  their  purchase  thej'  cultivated  the  land  hi 
partnership.  No  articles  of  partnership  are  proved,  and  our  information  v/ith  re- 
gard to  its  terms  is  meagre.  The  note  given  to  the  bank,  r.nd  upon  which  Ben  toil 
seeks  relief,  as  surety  against  James  Roberts^  is  signed  in  the  partnersliip  niunr?; 
but  the  signature  was  made  by  A,  C,  Roberts.  It  was  discounted  by  the  bank, 
which  was  a  corporation  chartered  and  established  in  Mississippi. 

The  only  testimony  going  to  shoAV  what  application  was  made  of  the  money 
thus  obtained,  is  that  of  EUiott,  who  says  that,  at  a  date  shortly  subsequent  Ut 
the  date  of  the  note,  liis  vendees  made  him  a  payment  of  .^1,500  in  bank  note3  of 
that  bank,  on  account  of  the  first  note  held  by  him  for  tho  price  of  tho  land.  Tha 
witn^s  does  not  particularize  whether  the  money  was  handed  to  liim  by  James 
Roberts^  or  by  A.  C  Roberts  in  his  presence.  But,  however,  this  may  be,  it  is 
not  shown  that  James  Roberts  knew  the  origin  of  the  money,  or  was  aware  of,  or 
assented  to,  the  execution  of  the  note.  Upon  the  point  of  knowledge  and  inqilied 
ratification,  we  would  not  be  warranted  by  the  evidence  in  reversing  tho  opinion 
of  the  district  judge,  who  considered  those  facts  as  not  proved. 

There  is  no  evidence  that,  by  the  terms  of  the  planting  partnership,  the  making 
of  a  Dote  by  A.  C  Roberts  in  the  name  of  the  firm,  was  authorized.  The  case, 
therefore,  rests  only  upon  such  authority  as  may  have  arisen  from  the  relations  of 
the  parties,  or  such  legal  consequences  as  might  ref»ult  from  the  application  of 
the  monev. 
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RoBtRTS. 
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Bbrtoh  It  18  too  clear  to  require  discussion  that  the  mere  joint  ownership  existing' 

&0BEUT8.  between  A,  C.  and  James  Boherts^  couferrcd  no  authoritj'  upon  A.  C  Roberts  to 
bind  them  both  by  tlie  sigiuituro  of  the  note  in  question.  This  mere  joint 
ownership  of  real  estate  did  not  even  create  a  partncrsliip  as  to  that  real 
estate.  For  that  purpose  a  special  couti-act  in  crating  is  necessaiy.  Civil  Code, 
2807. 

Was  any  authoritj-  to  do  so  derived  from  the  existence  of  the  paitneiVnip  for  the 
cultivation  of  the  land,  which  they  formed  after  their  purchase.  To  enable  one 
such  partner  to  bind  the  other  in  the  form  and  with  the  le;;al  liabilit^^  of  an  instru- 
ment like  this,  an  express  authorization,  or  certainly,  at  least,  one  clearly  to  bo 
implied  from  the  course  of  busines.s  of  the  firm,  would  have  been  necessary.  In 
the  absence  of  such  express  or  imi)lied  autliority  it  would  be  incumbent  on  the 
payee  to  prove  that  the  amount  of  tho  note  had  enured  to  the  benctit  of  the 
partnership,  thus  enforcing  a  habilit}*  against  the  partnership  rather  by  reason  of 
the  cii'cumstances  of  the  case  than  b}'  force  of  the  note  itself.  \\e  have  no  evi- 
dence before  us  to  satisfy  any  of  those  requisitions.  On  tlie  contraiy,  the  plain- 
tiff assumes  that  the  money  was  applied  to  p;iy  a  debt  which  was  not  tlie  debt  of 
the  partnership,  for  it  must  be  remembered  that  the  paitnership  formed  for 
the  cultivation  of  the  land  is  not  tliown  to  have  been  such  as  would  convert  the 
land  into  partnership  property.  It  remained,  as  it  originally  was,  the  property  of 
the  t^vo  purchasers,  each  holding  an  undivided  moiety.  The  price  was  due  by 
the  proprietors  individually. 

It  remains  then  to  be  considered  whether  any  legal  liabilitj-  of  James  Roherts 
to  Benton,  as  surety  on  the  note,  has  arisen  from  the  fact  that  A.  C.  Benton  ap- 
plied a  portion  of  the  proceeds  of  its  discount  to  the  payment  of  the  KUiotX  debt, 
for  which  James  Roberts  was  bound  in  solido.  As  A.  C.  Roberts  had  no  author- 
ity to  bind  James  Roberts  by  the  note.  A,  C.  Roberts  was  bound  alone  and  indi- 
vidually to  the  bank ;  and  the  application  which  ho  made  of  the  proceeds  of  the 
discount  to  the  payment  of  the  Elliott  debt  made  A,  C.  Roberts  a  creditor 
of  James  for  one  half  of  the  amount  so  paid,  but  did  not  make  the  bank 
James^  creditor,  and  when  Benton  was  aftenvards  sued  by  tlio  bank  and  pnid 
the  note,  he  became  as  surety,  subrogated  to  the  bank's  rights,  and  to  notliing 
more. 

It  is  proper  to  add  that  the  defence  of  James  Roberts  is  strengthened  by  what 
occured  after  the  dissolution  of  the  planting  partnership  between  him  and  A*  C 
Roherts.  A  paper  is  in  evidence,  signed  by  {he.  plaintiff  and  -4.  C.  Roberts,  in 
which  they  agree  that  certain  debts  duo  by  A,  C,  S^'J.  Roberts  shall  be  borne  by 
the  plainttff  and  A.  C.  Roberts  equally.  Among  them  is  stated  a  debt  to  the 
Princeton  Bank.  It  is  proved  that  there  was  no  bank  at  Princeton  but  the  one 
in  whose  favor  the  note  in  question  was  drawn,  and  a  witness  who  appears  to 
have  been  familiar  with  the  affairs  of  the  parties  states  that,  he  was  not  aware  of 
any  other  debt  to  that  bank  than  the  one  created  by  the  note.  This  evidence 
iras  excepted  to,  but  was,  we  think,  admissible  under  tlie  pleadings. 

Judgment  aj^nntd. 


Ledoux  et  al*  v.  Rucker. 

A  sheriff  cannot  recover  under  tho  stat.  10  March,  18-15,  any  compensation  foa*  the  onstcxij*  ^ 
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•IftTes  seizod  vnder  an  order  of  seizare  and  sale,  when  he  never  had  the  actaal  posaeision 
•of  the  slaves — never  appohito  J  a  keoper  to  thorn,  nor  was  ever  subjected  to  any  expense  or 
troablc  tor  tlieir  saio-liejpiiig,  ox*  excrcisod  any  supervision  over  thorn. 

APPEAL  from  tho  District  Court  of  West  Feliciana,  Lawson,  J.  Phillips 
and/,  if.  CoUenSy  for  the  appellants.  Ratlijf  and  CowgilU  for  the  sheriff. 
The  judgincut  of  the  court  was  pronounced  by 

King,  J.  Eighteen  slaves  were  seized  by  tho  sheriiT  of  West  Feliciana,  un- 
der an  order  of  seizure  and  snle  obtained  by  A,  Ledoux  &f  Co.,  the  execution  of 
Vnich  was  suspended  by  an  injunction  for  nearly  four  years.  The  sheriff  took  a 
rule  on  the  plaintiffs  in  that  proceeding,  to  show  cause  why  they  should  not  pay 
him  v-iOl?  50,  costs  which  he  alleges  have  accrued  in  favor  of  himself  and  of 
his  predecessor  in  office,  for  the  safe-keeping  of  tho  slaves  wiiile  under  seizure, 
being  at  the  rate  of  twelve-and-a-half  cents  per  day  for  each  slave.  A  judgment 
was  rendered  in  favor  of  the  plaiutilV  in  tlie  rule,  and  A,  Ledoux  ^  Co.  have 
appealed. 

The  sbivc««  appear  to  have  been  brou.'rht  temporarily  into  the  parish  of  Weft 
Feliciana,  where  they  were  seized,  and,  immediately  after  the  seizure  was  ef- 
fected, one  of  the  defendants  in  execution  was  permitted  to  return  them  to  his 
plantation,  in  an  adjoining  parish,  where  they  have  ever  since  remained  under 
his  care.  No  keeper  was  appointed  for  their  presei-vation,  and  neither  the  plain- 
tiff nor  his  pi-odccessor  appear  to  have  had  the  possession  or  custody  of  the  slaves 
at  any  time,  from  the  moment  of  the  seizure  to  the  date  of  the  trial.  The  offi- 
cers appear  to  have  been  subjected  to  neither  trouble  nor  expense  of  any  kind  for 
their  safe-keeping,  and  exercised  no  supervision  overtliem,  the  slaves  having  been 
removed  to  a  different  parish. 

The  testimonj-  in  the  record  shows  what  the  B«5rvices  fir  keeping  the  slave • 
vould  have  been  worth,  if  the  sheriff  had  taken  them  into  actual  custody,  or  ap- 
pointed a  keeper,  neither  of  which  was  done.  This  case  differs  from  that  of 
Dkoux  V.  The  Bank  of  Louisiana^  recently  decided,  in  which  compensation 
was  allowed  to  a  sheriff  for  services  actually  performed  in  keeping  slaves  under 
seizure,  under  the  act  of  1845,  ante  p.  Seo  Decoux  v.  The  Bank  of  Lou-' 

isiana,  2  An.  157.  Tiio  plaintiff  has  not,  in  our  opinion,  presented  a  case  which 
entitles  him  to  compensation. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  a  judgment 
rendered  in  favor  of  the  defendants  in  the  rule ;  the  plaintiff  paying  .the  costs  of 
botheouxts. 
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LSBOUX 

V. 
EUCKKX. 


Barcus  V.  Farrar. 

Where  one  of  fhe  parties  to  a  contract  of  exchange,  by  which  one  tract  of  land  is  exchanged 
for  another,  is  evicted  from  the  land  received  by  him,  tho  tract  given  by  him  in  ex- 
change  represents  the  price,  and  its  value,  and  not  that  of  the  land  from  which  he  was 
evicted,  must  determine  the  amount  of  damages.    C.  C.  2482,  2633,  2637. 

APPEAL  from  ^e  District  Court  of  West  Feliciana,  Stirling^  J.    Phillips^ 
for  the  pltuntiff.     Ratliffwad  CowgiUf  for  the  appellant*    The  judgment  4^ 
the  court  was  pronounced  by 
Kwo,  J.    Th«  defendsnt,  Mary  Ann  Farrar^  conreyed  a  lot  of  ground  in 
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Binru*  the  town  of  Bayou  Sara,  with  the  buildings  thereon,  of  which  Bhe  declared  ter- 
Fakkau.  ^^^^'  ^"  ^^^^*  *^'^'^  ^^  •^^'*  ^^'^  (Aviier,  to  the  plaintifi"  Barrus^  in  exchange  for  a  tract  of 
land  or'  oiio  humheJ  and  seventy-four  acres.  From  the  evidence  it  appears  that, 
Tit  tlio  date  of  the  exchanp:o,  the  lot  was  under  seizure,  in  virtue  of  a  fieri  facias, 
the  execution  of  Vxiiich  Imd  been  suspended  by  an  injunction  obtained  by  the 
prc3v?r.t  defendiint.  Tiio  injunction  was  dissolved,  and  Airs,  Farrar  held  to  hava 
110  vh\m  to  the  lot.  Tiie  sheriff  consequently  proceeded  with  his  writ,  and  ad- 
juuicpiicd  the  lot,  opornnng  an  eviction  of  the  plaintitf. 

Tills  action  has  boon  instituted  by  the  plaintiff  to  recover  back  the  land  which 
be  jrave  in  exchange,  or  its  value,  which  is  alleged  to  be  80OO,  and  the  rent  of  the 
property  from  which  ho  has  been  evicted,  from  tho  date  of  the  eviction.  The 
defoudaiit  denies,  in  her  answer,  that  she  was  tho  o^vner  of  the  lot  at  the  date  of 
the  exchans^c,  or  that  by  tho  terms  of  the  exchange  she  was  bound  to  waiTant  th« 
title.  A  decree  was  rendered  against  her  in  the  court  below  for  ^800,  and  the 
rent  of  the  lot  from^lie  time  of  eviction,  with  the  right  of  satisfying  the  judgr 
jnent  i)y  roconv eying  the  tract  of  land  received  by  her  in  exchange,  jfree  from  en- 
cumbninccs  crcatt'd  after  she  required  it;  and  she  has  appealed. 

•^riicro  vvas  no  limilution  in  tho  clause  of  warranty.  It  is  full  and  complete, 
The  disclainior  now  made  by  liio  defendant  of  ownprship  of  the  lot  of  which 
Hho  dochaed  herself  in  tho  act  to  be  tho  o^ivner,  if  proved,  could  certainly  be  no 
/;round  for  re  sisting  the  plaintiff's  claim.  The  only  question  which  really  arises 
is  })iesrnted  in  bills  of  exception,  taken  on  the  trial  below  by  the  defendant  to  the 
xjpinion  of  tho  court  receiving  testimony  to  show  the  value  of  the  tract  of  land 
givcu  by  tlie  plaintiff  in  exchange,  as  tho  measure  of  damages.  The  defendant 
contended  that  the  value  of  the  lot  from  w^hich  the  plaintiff  was  evicted  was  the 
jTonect  test  of  the  injury  he  had  sustained:  The  district  judge  hold  otherwise; 
and,  in  our  opinion,  ho  did  not  err. 

The  plaintiff  had  by  law  the  choice,  to  sue  either  for  damages,  or  for  the  land 
v.bicli  ho  gave  in  exchange.  C.  C.  art.  2633-  He  claimed  in  the  alternative 
tho  land,  or,  if  it  could  not  be  restored,  its  value  as  damages.  Id  contractB  of 
exchang's^  the  parties  are  considered  in  tlie  double  light  of  vendors  aii4  vendees, 
and  tlieir  ohligalions  iiro  governed  by  the  rules  which  apply  to  the  contract  of 
sale.  C.  C.  2037.  In  a  salo  tho  purchaser  who  is  evicted  is  entitled  to  the  res- 
titution of  the  price.  C.  C.  2 182.  The  tract  of  land  given  by  the  plaintiff  in 
exchange  represents  the  price,  the  amount  of  which,  in  iQoney,  can  only  b©  de- 
tormined  by  ascertaining  tho  value  of  tho  propeity  given.  Duranton,  fxchanga, 
no3.  543,  545.  Tlio  value  of  the  property  from  which  the  plaintiff  was  evicted 
is  no  criterion  by  which  to  determine  the  amount  of  damages  sustained,  that  not 
b:'ing  the  price  which  he  paid.  Judgment  affirmed. 
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The  Uxion  Bank  of  Louisiana  v.  Jones* 

The  testimony  of  a  witness  received  and  taken  in  writing  on  the  trial  of  a  case  between  the 
fiame  parties  for  tbe  same  cause  of  action,  where  the  witness  has  died  since  the  former 
trial,  will  be  open  to  all  objections  which  mig-ht  be  taken  if  the  witness  were  penonsDy 
present;  and  where,  on  the  fj-st  trial,  the  witness  was  objected  to  on  tiia  grcmod  tiiat, 
"beiug  the  drawer  of  the  noto  sued  on  he  was  incompetent  to  testify  fae  the  indorser  ia  s 
toatcst  bct^cc3  the  latt  jr  asd  the  holder,"  and  the  objection  was  overrolcd,  the  party  by 
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JON£S. 


"Whomhe  was  offered  cannot  require  that  his  testimony  should  bo  reci^ivccl  in  the  second    Uxiox  .Bank 
case  on  the  pround  t]mt  the  objection  mnilo  did  cot  point  spccilioally  to  the   true  cause  of 
objection  that  the  defendant  was  the  acconnuodaliori  endorser  of  the  witness,  otherwise  it 
"Would  have  baen  cured  by  a  reluase,  wliich  ths  subsequent  death  of  the  witness  has  ren. 
dered  impoaslble. 

J>ecision  in  Union  Bank  v.  Mors^an,  2  An.  41 P,  as  to  the  Guflu-iency  of  a  presentment  of 
a  note  for  payment,  affirmed. 

A  CMC  wUl  not  be  remanded,  tbonq^h  material  cvidcneo  was  received  below  whidh  was  inad- 
missible, where,  from  the  oircu:ustnnce&  of  the  case  the  only  effect  of  remanding  it  weuld 
lie  to  delay  the  plaiutiff,  witliout  promotlni^-the  cnd.s  of  justice. 

APPEAL  from  the  District  Court  of  St.  Tjimmany,  Pcnn,  J.     Halscy,  for 
tlie  appellants.     J.  R.  Jones^  pro  se.     The  judgment  of  the  court  (Eus- 
tist  C  J.  not  sitting,  being  a  stockholder  in  the  bank,)  was  pronounced  by 

Slidell,  J.  The  first  point  to  bo  considered  is  the  admissibility  of  the  testi- 
mony of  Miutrr,  the  drawer  of  the  note,  of  w:hich  Jones  was  the  accommodation 
eDdorser.  Since  the  trial  of  the  former  suit  upon  ,the  same  cause  of  action, 
Alinter  died,  and  the  defcndaat  offered,  in  the  present  suit,  his  testimony,  as  a 
witness  for  the  defendant,  taken  in  Avriting  at  tlie  former  trial.  To  the  admis- 
sion of  this  testimony  the  plaintiffs  objected,  upon  the  ground  that  it  was  given 
by  a  person  havippj,  at  the  time  he  gave  it,  an  interest  in  the  event  of  the  suit, 
against  the  plaintills.  The  couit  permitted  the  testimony  to  be  read  to  the  jury^ 
and  the  plaintiffs  took  a  bill  of  excf^ptious. 

The  testimony  of  a  dccejiscd  witness  thus  offered,  is  said  by  an  author  of 
great  respectability,  to  be  open  to  all  the  objections  which  might  be  taken  if  the 
witness  was  per:Jonally  present.  See  Greenleaf  on  Evidence,  §  1G3.  In  Wright 
V.  Tatkam,  1  Adolphus  &  Ellis,  24,  Tindal,  C.  J.,  in  considering  the  character 
and  degree  of  such  evidence  and  for  what  purposes  it  can  be  produced,  obsei-ves, 
tiiat  it  is  direct  and  immediate  evidence  in  the  cause,  for  the  same  purpose  and 
to  the  ^aroe  extent  as  if  the  witness  had  been  alive  and  sworn,  and  had  given  the 
same  evidence  in  the  witness  box  in  the  second  cause,  A  very  strong  illusti*ation 
of  the  rule,  as  laid  down  by  Greenleaf,  is  presented  in  the  case  of  Crary  v. 
Sprague,  12  Wendell,  44.  It  was  there  held  that  a  plaintill',  on  the  second  trial 
of  a  cause,  cannot  give  proof  of  the  testimony  of  a  deceased  witness,  who,  on  the 
former  trial,  was  called  by  the  defendant,  and  on  his  cross-examination  gave  evi- 
dence beneficial  to  the  plaintilT,  where  the  defendant  showed  that  such  witness, 
at  the  time  of  testifyinii,  was  interested  in  the  event  of  the  cause  on  the  side  of 
the  plointiflf.  It  had  been  urged  in  argument  that  the  defendant,  by  introducing 
the  witness  on  the  ormor  ti'ia!,  had  dochir^^J  his  competency  and  credibility,  and 
thereby  precluded  himaolf  from  questioninsj  either.  In  answering  tho  position 
the  court  remarked  that  this  was  undoubtedly  tnie,  so  fiu*  as  that  trial  was  con- 
cerned, but  no  further;  citing  1  Phil.  Evid.  213. 

When  the  former  action  was  on  trial,  and  Minter  was  offered,  tho  plaintiffs 
objected  to  his  tcstimon}-  upon  tlio  gi'ound,  "that  said  witness,  being  the  drawer 
of  the  note  hi  question,  waj^  incompetent  to  testify  for  tho  indorser,  in  a  contest 
between  the  latter  and  the  liolder  of  tho  note,"  which  objection  tho  court  over- 
ruled, and  admitted  the  witnesi*.  It  is  now  urged  by  tlio  defendant  that  tho 
objection  did  not  point  s])ecifically  to  tho  true  and  tenable  ground  of  objection,  to 
wit,  that  Jones  was  Minter- s  accommodation  endorser;  that  if  tho  specific  objec- 
tion had  been  presented,  tho  defendant  would  have  cured  it  by  a  release,  which 
now,  by  the  death  of  tho  witness,  has  become  impossible.  But  if  the  implied 
dedaradoD  of  a  witness'  competency  upon  a  former  trial  would  not,  as  we  have 
JBStscen,  pr3:!iil3    tho  enquiry  on  a  second  trh],  a  forHori  a  positive   resis- 
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BAnrvB       the  town  of  Bayou  Sam,  with  the  buildings  therron,  of  which  she  declared  ter- 

rAiuiAH.  ^^^^  ^"  ^'^^^  ^^'^  ^^  '^♦^'  ^^'^^  ov/ner,  to  the  plaintif/  Barcvs^  in  exchange  for  a  tract  of 
land  of  0210  iiun'lrc^l  ihkI  scvonty-four  acres.  From  the  evidence  it  appears  that, 
at  t;ie  cbtc  of  the  oxcljiin^o,  the  lot  was  under  seizure,  in  virtue  of  a  fieri  facias^ 
the  cxcoution  of  vvliich  had  been  suspended  by  an  injunction  obtained  by  the 
j)rcscr;t  tU'iVndant.  Tue  injunction  was  dissolved,  and  Airs.  Farrar  held  to  htse 
no  cliiin  to  tlie  lot.  Tiif^  sheriff  consequently  proceeded  with  his  writ,  and  ad- 
juuicarcd  llic  lut,  oporathi^  an  eviction  of  the  plaintiff. 

This  .iclioii  litis  bi:en  instituted  by  the  plaintitF  to  recover  back  the  land  which 
he  pive  in  excl.an^o,  or  its  vnlue,  which  is  alleged  to  be  §800,  and  the  reotof  th» 
property  from  wiiich  ho  has  been  evicted,  from  the  date  of  the  eviction.  The 
defendant  denies,  in  her  answer,  that  she  was  the  owner  of  the  lot  at  the  date  of 
the  exchange,  or  that  by  the  terms  of  the  exchange  she  was  bound  to  warrant  the 
title.  A  decree  was  rendered  against  her  in  the  court  below  for  §600,  and  the 
rent  of  the  lot  fromllie  time  of  eviction,  with  the  right  of  satisfying  the  judgr 
jncnt  hy  rcconv eying  the  tract  of  land  received  by  lier  in  exchange,  free  from. ec- 
cur.ihrances  cn^ati'd  aftor  she  required  it;  and  she  has  appealed. 

Thcro  wa:^  no  limitation  in  the  clause  of  warranty.  It  is  full  and  complete, 
The  disclihiior  now  mnde  by  tiio  defendant  of  ownprship  of  the  lot  of  which 
hiio  doclared  herself  in  the  act  to  be  the  O'Wner,  if  proved,  could  certainly  be  no 
/Touud  fur  n  sisting  the  plaintiff's  claim.  The  only  question  which  really  arises 
is  j)resrntod  in  bills  of  exception,  taken  on  the  trial  below  by  the  defendant  to  the 
<)p:iiiun  of  the  court  receiving  testimony  to  show  the  value  of  the  tract  of  land 
giveu  by  the  plaintiff  in  exchange,  as  the  measure  of  damages.  The  defendant 
contended  that  the  v:due  of  the  lot  from  which  tlie  plaintiff  was  evicted  was  the 
ronect  test  of  the  injuiy  he  liad  sustained:  The  district  judge  held  otherwipe. 
and,  in  our  oj)inion,  ho  did  not  err. 

Tiie  plaintifl*  had  by  law  tlie  choice,  to  sue  either  for  damages,  or  for  the  land 
which  ho  gave  in  exrhantje.  C.  C.  art.  26IJ3.  He  claimed  in  the  altematiTe 
the  land,  or,  if  it  could  not  be  restored,  its  value  as  damages.  In  contracts  of 
ex(h:mi;t^  the  parties  are  considered  in  the  double  light  of  vendors  an^d  vendees. 
And  their  ohll^arions  aru  governed  by  the  rules  which  apply  to  the  contract  of 
pale.  C.  C.  2Li.'37.  In  a  sale  tho  purchaser  who  is  evicted  is  entitled  to  the  res- 
titulitm  of  the  price.  C.  C.  2182.  The  tract  of  land  given  by  the  plaintiff  in 
rxt'lian^e  represents  tho  price,  the  amount  of  which,  in  njoney,  can  only  be  de* 
tcrmined  by  ascertaining;  the  value  of  tho  propeity  given.  Duranton,  flxchango, 
no.=?.  543,  015.  The  value  of  the  property  from  which  the  plaintiff  was  evicted 
is  no  critei'ion  by  which  to  determine  the  amount  of  damages  sustained,  that  not 
b-ing  the  price  which  he  paid.  Judgment  affirmed* 
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The  Uxion  Bank  of  I.ouisiaxa  r.  Jones. 

The  testimony  of  a  witness  received  and  taken  in  writing  on  the  trial  of  a  case  between  the 
same  parties  for  the  same  cause  of  action,  where  the  witness  has  died  since  the  fonner 
trial,  will  be  open  to  all  objections  which  might  be  taken  if  the  witness  were  personsDy 
present;  and  where,  on  the  ilrst  trial,  the  witness  was  objected  toon  the  ground  tbstt 
"being  the  drawer  of  the  noto  aued  on  he  was  incompetent  to  testify  for  the  indorser  ia  s 
*o,it2dt  bctvrcca  tie  latt jr  azd  the  holder,"  and  the  objcctioa  was  overrolcd,  ttie  parfj  by 
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Jones. 


Whombe  wna  offered  cannot  require  thnt  his  testimony  should  bo  r«cc*ivc(l  in  the  second    Umion'  3an'K 
cue  on  the  ptoutmI  tlint  tho  ob'.oct'oa  mn»lo  diJ  ro:  point  specilically  to  tlic   true  cause  of 
objectiou  that  tho  di»fond.ant  was  the  arcoiuinodalion  endorser  of  the  ■wltuoss,  otherwise  it 
'vroald  hnvc  been  cured  by  a  relorif  e,  wliich  the  subsequent  deuth  of  tlie  witness  has  ren- 
dered impossible. 

^edsion  m  Union  Datik  v.  Morgan,  2  An.  41P,  as  to  the  ouCicIcncy  of  a  presentment  of 
a  note  for  payment,  nfTirmovi. 

A  CMC  will  not  be  rcmaudt^d,  though  ranteri.il  evidence  was  received  bc^ow  which  was  inad- 
missible, where,  from  the  cimimstnncps  of  "llie  case  the  only  cfTjct  of  remanding  it  would 
be  to  delay  the  plaiiititf,  witliout  proinotlni,''thu  ends  of  justico. 

APPEAL  from  the  District  Court  of  St.  Tammany,  Pcnn,  J.     Halsei/j  for 
tlie  appellants.     J.  R.  Jones ^  pro  se.     The  judgment  of  tho  court  (Eus- 
iiSf  C.  J.  not  sitting,  being  a  stockholder  in  the  bank,)  was  pronounced  by 

Slidell,  J.  The  first  point  to  be  considered  is  the  admissibility  of  tho  testi- 
mony of  Mhitcr,  tho  diTiwer  of  the  note,  of  which  Jones  was  the  accommodation 
endorser.  Since  the  trial  of  tho  fonner  suit  upon  .the  same  cause  of  action, 
Minter  died,  and  the  delVndniit  offered,  in  tho  present  suit,  his  testimony,  as  a 
witness  for  tho  defendant,  taken  in  \vTiting  at  the  former  trial.  To  the  admis- 
sion of  this  testimony  the  phiintifts  objected,  upon  tho  ground  that  it  was  given 
by  a  person  haviug,  at  tho  time  he  gnvo  it,  an  iutereat  in  the  event  of  tho  suit, 
against  the  plaintills.  The  couit  permitted  tho  testimony  to  be  read  to  tho  jur}'^ 
and  the  plnintifTs  took  a  bill  of  exct^ptions. 

The  testimony  of  a  docoiused  witness  thus  offered,  is  said  by  an  author  of 
great  respectabilit}',  to  be  open  to  all  tho  objections  which  might  be  taken  if  tho 
witness  was  perLJonally  present.  See  Greenlenf  on  Evidence,  §  1C3.  In  Wright 
V.  Taiham^  1  Adolphus  &  Ellis,  24,  Tindal,  C.  J.,  in  considering  the  character 
and  degree  of  such  evidence  and  for  what  purposes  it  can  be  produced,  observes, 
that  it  is  direct  and  immediate  evidence  in  tho  cause,  for  the  samo  purpose  and 
to  the  same  extent  »is  if  the  witness  had  been  alive  and  sworn,  and  had  given  tho 
same  evidence  in  the  witness  box  in  the  second  cause.  A  verj*  stiDug  illustration 
of  the  rule,  as  laid  down  by  (Jrecnleaf,  is  presented  in  the  case  of  Crary  v. 
Sprague-t  12  Wendell,  44.  It  was  there  held  tliat  a  plaintiff,  on  the  second  trial 
of  a  cause,  cannot  give  pi-oof  of  tho  testimony  of  a  deceased  witness,  who,  on  the 
former  trial,  was  called  by  tho  defendant,  and  on  his  c2*os3-examination  gave  evi- 
dence beneficial  to  the  plaintiff,  where  the  defendant  showed  that  such  witness, 
at  the  time  of  testifyin^i,  was  interested  in  the  event  of  tho  cause  on  tho  side  of 
the  plaintiff.  It  had  been  urgod  in  argument  that  the  defendant,  by  introducing 
the  witness  on  the  brraor  trial,  had  doclarv\l  his  competency  and  credibility',  and 
thereby  precluded  him3cir  from  que.itionin;;  either.  In  answering  tho  position 
the  court  remarked  that  this  was  undDubtedly  time,  so  far  as  that  tiial  was  con- 
cerned, but  no  further;  citing  1  Phil.  Evid.  213. 

When  the  former  action  was  on  ti'ial,  and  JMinfer  was  offered,  the  plaintiffs 
objected  to  his  testimony  upon  tlio  gi'ound,  *'that  said  witness,  being  tho  drawer 
of  the  note  in  question,  whs  incompetent  to  te^^tify  for  the  indorser,  in  a  contest 
between  the  latter  and  tlie  liolder  of  tlie  note,"  Avhich  objection  the  court  over- 
ruled, and  admitted  tht?  witness.  It  is  now  urgod  by  tho  defendant  that  tho 
objection  did  not  point  specifically  to  tho  true  iind  tenable  ground  of  objection,  to 
wit,  that  Jones  was  Minter  s  accommodation  cndorecr;  that  if  the  specific  objec- 
tion had  been  presented,  tho  defendant  would  have  cured  it  by  a  release,  which 
now,  by  the  death  of  tho  witness,  has  bccomo  impossible.  But  if  the  implied 
dedaratioD  of  a  witness'  competency  upon  a  former  trial  would  not,  as  we  have 
jmstscen,  p:-33!al3    tho  enf^n'ry  on   a  sccoiiJ  trial,  a  y??  Vfori  a  positive   rosia- 
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Union  Bank  ^anco  to  the  coinpetenry  of  t]io  witness  upon  mistaken  or  vnj:^c1y  stated  jntnind^ 
JoNKs.  ought  not  to  work  such  ha  rr:Vct.  i^.Iorcovt'r  tho  fart  that  the  di'iViiJunt  has  once 
hnd  the  benelU  of  the  tcsti::i:'iiy  of  an  iiitcne-tcl  witiio^s,  seems  a  veiy  unsatis- 
factory rcp.Loii  wiiy  it  shui^Itl  hv  vvus-t :;•(].  T\\o  ol)j(.'ct  of  eviileiice  is  the  disco- 
veiy  of  truth,  aiid  the  re:^sn!i  ^\]\y  a!.  i!]teror.ted  wiiocs's  ia  excludtnl  is  the  fear 
that  he  \voul(!  dis:;;r:.'c  uiiti  jcivcit  il^e  trufli  to  {noinote  his  own  advantage,  find 
£0  lead  the  c(  uit  or  jury  to  a  wror..;  ciniciupic:'.  Such  A^itnesscs  are  excluded, 
not  bccM«t:e  ^hvy  ii.;!y  iitt  ttn.tt  itm^  tl.-.le  ihc  tiull),  Lut  lecJ.UFe  in  geLeinl  it 
would  be  unsaf(i  to  rely  upoi]  {]ic\y  t'^stiir.r-i.y.  It  h  true  that,  if  the  specific 
objection  had  been  irade,  aiiJ  h:i:l  !;»"'n  sustain. rJ  by  tiie  court,  the  defendant 
might  have  executed  a  r<'b^:i:-()  in  Mi.'Jcr'o  favor.  But  to  make  this  argument 
effectual  we  should  bo  obli^-'d  to  pre.-ume  tliat  tlie  defendant  would  have  chosen 
to  run  the  risk  of  t]:at  sacrifjci;  befure  the  t^sti.nony  was  heard  and  ascertained. 
Besides  the  defend»!it  vrad  bound  to  know  the  Law.  lie,  tliere fore,  knew  that 
Mlntcr  had  an  intorci^t  in  favor  of  hi.s  success;  and  iuj-teud  of  reniovinji:  it  by  a 
release  before  pAiltiir^'  ik«'  wlliif'ss  o»i  the  rft.;ud,  took  the  chance  of  beui^fit  from 
that  feeling  of  i'ltercFt  in  tlie  v.-iiiit'-y'  ;:;ii:  <,  wliieh,  as  wn^  said  by  a  learned  judc;e, 
"wiU,  in  spite  of  t^io  ulu'ost  eilhitt'of  the  most  con  scieijt  sous  man,  l-o  ot'cn  wai-p 
his  memory,  as  to  preVv  lit  him  gi'.in^  ai]  accurate  account  of  a  tninHaction.  Of 
course  wo  make  thrjse  reinarkri  a-  m^trers  of  l^gul  argument  and  principle,  with- 
out intendinii  i.i  ai^y  wise  to  rcHtct  u})on  the  motives  of  the  party  in  this  particular 
case,  or  tlio  cliaraclcrof  the  deceased. 

We  are  of  opinion,  tli(*rofjre,  that  'Jie  objccliun  to  the  competency  of  Mintcr 
was  still  open. 

With  regani  to  his  incompr^^ency  wo  refrr  to  what  we  said  ia  the  case  be- 
tween the  same  parties,  '2  An.  :j  13. 

We  consider  the  cei-ti'-cjiie  of  tiio  notary  as  satisfictorily  proving  that  notice 
of  protest  was  se«si»P!i!)ly  g«v:!n  to  tho  endorser.  Although  the  notary  does  not 
expressly  state  on  v/h  itdjiy  lie  deJivercd  the  notice  to  the  defendant's  wife,  yet, 
as  he  states  the  fact  of  such  d^iivc-ry  as  a  thing  already  done,  and  his  ccrlilicate 
bears  date  on  the  '27th  October,  it  follows  that  the  notice  was  not  given  at  a  later 
date.     Consequently  it  was  seasonable. 

A  witness  was  olT-jred  by  the  djfondint  to  show  that  the  notary  was  careless 
in  completing  his  records  on  the  day  of  protest  or  giving  notice,  and  mentions  two 
instances,  nt^ither  of  which  include  the  record  in  question.  Even  if  this  testimo- 
ny was  admissible,  it  certainly  could  not  destioy  or  impair  the  official  record  Of 
this  particular  transaction.  But,  in  our  opinion,  the  objection  was  well  taken, 
that  the  defendant  should  be  limited  to  testimony  of  focts  immediately  relating  to 
the  record  in  question.  # 

Upon  this  quohtion  of  pve?entment  for  payment,  this  case  is  not  distiuguishabia 
from  that  of  tiie  Vnion  Bcn^:  v.  Mor<ra?i^  2  Annual,  418. 

Under  ordiiiary  ciiTvim>t:.!:ce^  we  ui^ually  remand  a  cause  when  material  evi- 
dence ofi'ered  l»y  the  didViitl:i:it  lir^s  h.cvii  received  by  the  court  below,  and  we 
dissent  as  to  its  admisL-ibi"..y.  T'.J:-,  i?  ilone  upon  tlie  consideration  that  the  party 
may  have  had  olh.cr  evjt];M>cr{  to  pvpporthi.?  dcfi-nco  wliich  he  thought  it  was 
unnecessaiy  to  offer,  evidence  to  the  hiie  eJiect  being  already  accepted  by  the 
court.  But,  in  this  present  ca.:e,  the  defendant  was  warned  by  the  previous  de- 
cision (2  An.  340,)  that  Min'cr  was  an  incompetent  witness;  that  liis  testimony, 
even  if  unobjected  to,  was  not  entitled  to  the  same  confidence  as  the  testimony  of 
a  disinterested  witness ;  and  thr.t,  in  itself,  it  was  defective  with  regard  to  the 
matters  ploaieJ  ia  dofoaco.    V/o  must  conclude  that  thio  defendant  has  producod 
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at  the  second  trial  al]  the  testimony  which  could  bo  brou[::ht  to  b?ar  upon  tie  de-^    Succf^siow 
fence,  and  to  remnnd  tlio  cause  would  only  ucl.iy  tlie  pluiiit-ir,  without  conducing       Gkouge. 
to  the  cuds  of  justice. 

It  is,  thercioro,  decreed  tliut  the  ju'l:]:ni{^nt  b3  rev.TSP'l,  r.nd  thntthe  plaintiffs 
recover  of  the  defondnnt  the  sum  of  $^1.2(30,  witli  i:itOTest  thereon  at  the  rate  of 
seven  per  cent  per  annum,  from  the  liL>lh  any  of  October,  18  i2,  until  paid,  and 
costs  in  both  couils. 


Succession  of  George. 

The  cbratorof  a  vnrant  sncccf'jssion  cannot  clniin  that  the  succession  he  '^on^plctely  Admirdth 
tered  before  surrendering  por>5-e>^siou  to  the  lioirs,  nor  rot  uiro  .security  from  the  heirs  for 
Bmounts  due  to  the  cruiiitors  hclDre  deliveri.:*:  j  csft  ssion  t  '>  ihcin ,  but  l;e  may  require  the 
previous  homolojatioa  of  his  av:i'(>iuit^,  auil  tli'.'  r.lu)%vanc»  <if  all  credits  to  which  he  is  en- 
titled for  commihsions  and  diibM'seiaci.ts  in  li'O  udiiiinistrpiloii,  find  the  homologation  of  8 
sLatcniont  of  the  debts  due  by  tiic  succcssiou,  whero  ih  -I'l  iis  or  It'>::irocs  are  not  domicil- 
ed ia  this  State  and  are  not  citizens  of  any  .'iiate  i.i  tlu-  I'n'um,  for  tiie  parf>oso  of  ascer- 
taining the  amount  of  the  ta:;duo  to  the  t^lati^  u/:Jfr  sec.  4  of  the  fetat.  of  26  March,  1842»- 
which  amouutho  is  bound  to  retain  fi'om  the  heira  and  pay  to  the  Slate,  under  the  penalty 
of  lus  personal  respoiibibility. 

APPEAL  from  the  District  Court  of  St.  Tr.inmnny,  Pcnn,  J.     Halsey,  for  the 
heirs,  appellants.     /.  R.  Jones,  for  the  absent  heir.      IVhitaker,  for  the 
curator.     The  judj^nicntof  the  court  was  pronounced  by 

Sldell,  .T.  The  csiate  of  the  deceaj^od  beiu;::  vanmt,  n  curator  was  appointed. 
Subsequently  the  heirs,  wh.o  are  not  donii;  lied  in  ibis  f-^mte,  and  who,  with  one 
exception  perhaps,  are  subjects  of  a  foreiirn  country,  applied  by  their  attorniesin 
fact  to  be  put  into  possession  of  tlie  estate.  The  c».ui  t  rendered  a  decree  recog- 
fiizing  them  as  heirs,  oirlering  the  cunitor  to  render  his  account  contradictorily 
with  said  heirs,  and,  after  payment  of  all  the  debts  and  lep^al  charges  estab- 
lished a^Tiiinstsaid  succession,  to  pay  over  and  deliver  to  said  heirs,  in  equal  por- 
tbns,  the  balance  of  the  funds  and  property  belonging  to  tlio  succession.  Soon 
afterwards  the  curator  filed  his  account  staling  the  names  of  several  creditors, 
whose  debts  had  been  acknovvlcdued.  An:f)ng  them  the  State  of  Louisiana  is 
noticed  as  a  creditor,  in  an  amount  unnr,certain(Kl,  for  the  tax  on  successions  es- 
tablished by  the  act  of  lb=  1'2.  From  this  decree  tlie  h"irs  have  appealed.  They 
contend  that  no  authority  is  conlened  on  a  curator  to  claim  a  complete  adminis- 
tration before  surrendering  po?eession  to  the  heirs;  and  that  he  cannot  interfere 
on  behalf  of  the  creditors,  and  claim  security  from  the  heirs.  They  cite,  in  sup- 
port of  this  position,  the  Code,  aits.  IIHO,  lie-2 ;  C.  P.  1000, 1007;  the  case  of 
Fisk^s  Succcbsiorij  3  Ann.  705;  and  Graves  v.  llcuih^  ante  p.  .  Acts  of 
1828,  p.  156. 

By  the  4th  section  of  the  net  of  2Gth  March,  IP  10,  it  was  enacted:  **  That 
each  and  every  person  not  domiciliated  in  this  State,  and  not  being  a  citizen  of 
any  State  or  Territory  in  the  Union,  who  shall  be  entitled  whether  as  heir,  lega- 
tee or  donee,  to  the  whole  or  any  part  of  the  sucrc-sion  of  a  person  deceased, 
whether  such  person  shall  have  died  in  this  State  or  elsewhere,  shall  pay  a  tax 
•f  ten  per  cent  on  all  sums,  or  on  tiie  value  of  all  properly,  which  he  may  actu- 
ally recabre  fiom  said  succe3sion,  or  so  much  thereof  as  is  situated  in  this  State, 
*fter  deducting  debtp  due  by  said  succession.     When  the  said  inheritance,  dona- 
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tioB,  Of  legacy  consists  of  specific  propern',  and  the  same  lias  not  been  sold,  the 
appraisenieut  thereof  in  this  inventory  shaJJ  bo  considered  as  the  value  thereof. 
Eveiy  executor,  curator,  tutor,  or  administi'ator,  having  tlie  chiirge  or  adminis- 
tration of  succession  property  belonging,  in  whole  or  in  part,  to  a  person  residing 
<»ut.of  this  State,  and  not  being  a  citizen  of  nny  other  State  or  Temtory,  shall  be 
bound  to  retain  in  his  hands  the  amount  of  the  tax  imposed  hy  this  act,  and  to  pay 
over  the  same  to  the  State  tieasuror,  if  the  succession  be  opened  in  the  parish  Of 
Orleans  or  Jefferson,  or  to  the  sheriff,  if  the  succession  be  opened  in*  any  other 
parish;  in  default  whereof  eveiy  such  executor,  curator,  tutor  or  administrator, 
and  his  securities,  shaH  be  hablo  for  the  amount  thereof.'' 

It  is  obvious  that  all  the  provisions  of  our  Code  and  statutes  relating  to  suc- 
cessions must  be  so  construed,  if  [wssible,  as  to  givo  them  all  olTect.  While  it  i» 
our  duty  to  enforce  the  rights  of  the  heirs,  it  is  equnlly  so  to  pi-otect  the  curator 
from  pei-sonal  loss  in  the  administration  of  his  trust,  and  the  public  treasury  from 
the  risk  of  an  absti^action  of  that  portion  of  t  he  fund  to  >vliich  it  is  entitled. 

It  is  evident  then  thiit,  so  much  of  the  decree  as  directs  the  previous  rendition 
of  an  account,  Avas  coiTect.  The  curator  Imd  a  right,  as  against  the  heirs,  to  the 
recognition  of  all  lawful  credits  in  his  favor,  for  his  commissions,  his  dlt>])ursemeDt8 
in  tho  administration  of  his  trust,  and  any  payment  of  debts  lawfuily  due  by  the 
deceased.  To  tliis  end  tho  exJiibition  and  homologation  of  an  account  was 
indispensable. 

He  had  also  a  right  to  insist  upon  the  exhibition  and  homologation  of  a  state- 
ment of  the  debts  due  by  the  succession,  for  tlie  pui*j7oso  of  ascertaining,  tho 
amount  fdling  to  the  State  under  the  r.ct  of  1B42,  which  amount,  thus  ascerlain>- 
ed  by  him,  was  to  be  witlilield  from  the  heirs,  and  paid  over  by  him  to  the  State, 
under  the  penalty  of  his  pci-sonnl  resjjonsibility.  The  heirs  might,  perhaps,  have 
removed  this  difficult^',  by  tendering  ten  per  cent  according  to  the  inventory,  but 
they  did  not  do  so,  and  evidently  it  was  not  their  interest  to  do  so.  On  the  otherl 
hand,  the  curator  was  not  entitled  to  withhold  from  the  heirs  the  amounts  due  to 
other  creditore,  who  had  not  chosen-  to  exercise  the  right  of  exacting  securityr 
which  the  law  gives  them. 

The  only  error,  therefore,  in  this  portion  of  the  decree  is,  in  directing  the  cura- 
tor to  retain  what  may  be  due  to  creditors  other  than  the  State. 

The  attorney  appointed  to  represent  the  absent  hell's  suggests  that  there  is 
error  in  the  decree,  in  omitting  to  include  Margaret  George^  a  sister  of  the  de- 
ceased, as  one  of  the  heira ;  hi  giving  the  mother  of  tho  deceased  only  an  equaj 
share  with  tho  brothers  and  sisters,  instead  of  one-fourth  of  the  succession,  and 
in  treating  the  husbands  of  two  of  ihe  sisters  as  heirs.  Tho  decree  is  clearly  er- 
roneous in  this  respect. 

It  is  therefore  decreed  that^  the  judgment  of  tho  court  below  be  reversed;  and 
it  is  further  decreed  that,  Ann  George,  the  mother  of  AlcTainier  George,  de- 
ceased— Connolly  George j  the  brother  of  the  said  deceased — Rose  Ann  GeargCr 
wife  of  JohnStetn — Mary  Ann  George,  wife  of  Thomas  Covn — yan-cy  George^ 
wife  oi  James  Gilmour — Margaret  George,  who  of  Ulliiam  Miller — ^the  said 
Rose  Ann,  Mary  Ann,  Nancy,  and  Margaret,  being  8istc2*3  of  the  deceased,  be 
recognized  as  the  legid  heirs  of  the  deceased,  and  be  entitled  to  shai'e  in  and  re> 
ceivo  the  succession  of  said  deceased  after  the  proceedings  hereby  directed,  in  tho 
proportion  of  one-fourth  to  tho  said  A?m  George  the  mother,  and  one-^fth  of 
three-fourths  to  each  of  the  said  Connolly,  Rose  Ann,  Mary  Ann,  Nancy  and 
Margaret;  that  the  account  rendered  l)y  said  curator  be  nctrd  vii>on  contradictorily 
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^ith  aaicT  heirs,  and,  after  due  notice  conformably  to  law ;  and  that  after  the  pay-  Sitcessxos 
ment  of  the  lawful  charges  incurred  in  the  administration  of  said  estate,  the  res-  Gkobgi. 
ervation  of  the  tax  coming  to  the  State,  and  the  allowance  to  sold  curator  of  all 
lawful  credits,  the  residue  of  said  succession  be  delivered  to  and  distributed  among 
said  heirs  in  the  proportion  above  adjudged,  saving  to  the  creditors  of  said  deceas- 
ed their  right  to  intervene  for  the  protection  of  their  rights,  before  the  final  tl^- 
eree  of  homologation  of  said  account;  the  costs  of  this  appeal  to  be  paid  by  the 
estate. 


BiitD  r.  Pate,  AdrAinistrator. 

Alter  ft  plea  of  prescription  by  an  administrator,  in  an  action  against!  him  for  a  debt  dae  by 
the  Boccessios,  it  is  too  late  to  ni^e  that  the  suit  was  prematurely  brought,  he  never  having 
relosed  to  acknowledge  the  debt. 

27otes  payable  £o  the  oirdur' of  minors,  not  bein^  transferable  by  endorsement  or  delivery  so* 
long  as  the  minorit}'  lasts,  are  not  subject  to  tlie  prescription  of  five  years. 

Where  one  who  is  nnder-tutor  to  a  minor,  borrows  funds  bclonping  to  him,  his  responsibility',  so 
fer  as  he  holds  funds  belonging  to  the  minor,  cannot  be  distinguished  from  that  of  the  tu- 
tor; nor  can  the  nature  of  that  resiponsibility  be  changed  by  the  form  in  which  he  may 
choose  to  put  the  debt. 

Creditors  cannot  plead  a  pre8'crip.,^on  which  would  not  have  availed  the  dcbtdV  if*  plebded 
by  him. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Penn,  J.     Bennett^ 
for  the  phiintifr.     Railiff  and  Cowgill^  for  the  appellant.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  David  PaUj  being  the  under  tutor  of  the  plaintiff  and  of  his  sister 
Adelia  Bird^  borrowed  from  their  tutor  three  different  sums  of  money,  and  gave 
for  them  three  promissory  notes  payable  to  the  order  of  the  minors;  the  last  of 
those  notes  bears  date  the  26th  January,  1843,  and  became  due  on  the  4th 
January,  1844.  To  secure  the  payment  of  these  loans,  Pale  and  his  wife  exe- 
cuted mortga^s  in  favor  of  the  minora  before  the  parish  judge  acting  as  notary 
public,  and  certificates  of  that  oflicer  that  sucli  moitgagos  had  been  passed  before 
hiin,  stating  the  sums  for  which  they  were  given,  and  containing  a  full  description 
of  the  property  mortgaged,  were  inscribed  in  the  office  of  the  recorder  of 
mortgages.  David  Pate  died,  leaving  the  notes  unpaid,  and  the  defendant  was 
appointed  admmistrator  of  his  succession. 

In  I8469  Adelia  was  emancipated  by  marriage,  and  the  plaintiff  was  also 
emancipated  under  tlie  provisions  of  the  act  of  1829.  A  partition  of  the  suc- 
cession of  their  father  having  been  made  between  tliein,  the  notes  of  Pafe  fell 
to  the  share  of  the  plaintiff,  who  instuted  the  present  action  upon  tliem,  in  whicli 
Rft  prays  for  a  jtldgment  with  privilege  on  the  proceeds  of  the  property  mort- 
gaged, which  is  admitted  to  have  been  sold.  The  defendant  pleaded  the  want  of 
registry  of  the  mortgage,  and  the  prescription  of  five  yoai's.  After  the  case  had 
been  tried  on  this  issue,  and  judgment  rendered  in  favor  of  the  plaintiff,  the  de- 
fendant died,  and  the  plaintiff  himself  was  appointed  administrator  of  the  suc- 
cession of  David  Pate.  At  this  stage  of  the  proceedings,  W.  D.  Baker ^  al- 
i^Ring  hiuiself  to  l^e  a  judgment  ci*oditor  of  David  Pale,  took  a  devolutive 
apjieal 
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Biro  It  is  admlttbd  that  the  appellant  is  a  mortgage  creditor  as  alleged  by  liim^  and 

Batb.  ^^^  ^'^  mortgage  was  inscribed  on  the  21st  October,  1846.  It  is  further  admitted 
that  the  succession  is  insolvent,  and  that  the  proceeds  of  the  property  mortgaged 
are  not  sufficient  to  satisfy  the  two  mortgages.  Under  these  admissions,  we  con- 
aider  the  appeal  as  properly  before  us. 

It  has  been  urged  in  argument  that  the  suit  was  prematurely  brought^  the  ad- 
ministrator never  having  refused  to  acknowledge  the  debt.  The  plea  of  pve- 
Bcription  filed  by  him  is  a  sufficient  answer  to  that  exception. 

On  the  merits :  The  last  note  of  Pate  shows  that  the  plaintiff  and  his  sister 
were  both  minors  at  its  date,  which  is  less  than  five  years  before  the  service  of 
the  citation  in  this  case.  The  two  fii-st  notes  being  made  payable  to  the  order  of 
the  minors,  were  not  trausfen'able  by  endorsement  or  delivery,  as  long  as  tlie  mi- 
nority lasted,  and  the  time  elapsed  since  their  majority  is  not  sufficient  to  sustain 
the  plea  of  prescription.  , Besides  this,  Pate  was  under-tutor  of  the  minors; 
and,  so  far  as  he  held  funds  belonging  to  them,  we  cannot  distinguish  his  respon- 
Bibility  from  that  of  the  tutor.  The  nature  of  his  responsibility  cannot  be 
changed  by  the  form  in  which  he  may  choose  to  put  his  indebtedness.  It  is 
urged  that  although  Pate  might  not  have  pleaded  this  prescription,  his  creditors 
may.  Creditors  can  plead  no  prescription  which  would  not  avail  the  debtor,  if 
pleaded  by  himslf. 

We  are  of  opinion  that  the  amount  claimed  by  the  plaintiff  is  still  due,  but  that 
the  action  of  the  court  ordering  that  amount  to  be  poid  by  privilege  was  premu- 
ttire.  The  judgment  should  have  been  for  the  amount  claimed,  to  be  classed  in 
the  general  settlement  of  the  succession ;  and  must,  therefore,  be  reversed. 

It  is  ordered  that,  the  judgment  in  this  case  be  reversed.  It  is  further  order- 
ed that  the  plaintiff  be  recognized  as  the  creditor  of  the  succession  of  David 
Pate^  deceased,  for  the  following  sums;  1st.  Two  thousand  five  hundred  and 
sixteen  dollars,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  7th 
January,  1841,  till  paid.  2d.  Tlu-ce  thousand  eight  hundred  and  thirty-two  dol- 
lars and  forty  cents,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from  die 
7th  January,  1842,  till  paid.  3d.  Three  thousand  five  hundred  dollars,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum  from  the  4th  January,  1^42,  till 
paid.  It  is  further  ordered  that,  the  rights  of  the  plaintiff  on  th«  proceeds  of  the 
property  alleged  to  have  been  mortgaged  to  him,  be  reserved,  and  that  this  judg- 
ment be  classed  in  the  general  settlement  of  the  succession.  It  is  further 
ordered  that,  tlie  succession  of  David  Pate  pay  the  costs  in  both  courts*. 


MOO&B    V.    McKlERKAN. 

£i  a  partition  of  land  ordered  to  be  made  in  kind  the  notary  cannot  dispense  with  the  draw- 
ing of  bts,  without  an  express  agreement  in  writing  mode  by  the  parties  and  n9ti£t:d 
to  him. 

APPEAL  from  the  District  Court  of  Mudison,  Sdhy,  J.    Amoneti,  for  the 
appellant,     if.  W.  Dunlap^  for  the  defcndimt.     The  judgment  of  the  court 
was  pronounced  by 

Host,  J.     The  plaintiff  has  appealed  from  a  judgment  setting  aside  a  parti- 
tion made  by  the  notoiy  appointed  by  the  court  for  that  purpose.    The  property 
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divided  Is  a  tract  of  land,  of  which  the  plaintiff  owns  one  undivided  fourth  and        Moorb 
the  defendant  the  remaining  three-fourths.  McKawwAK. 

The  grounds  of  the  opposition  to  the  homologation  of  the  partition,  which  pre- 
vailed in  the  court  below  and  on  which  the  appellee  relies,  are  as  follows:  1st. 
The  notary  should  have  divided  the  land  in  four  equal  parts  as  to  value,  and  set 
apart  the  share  of  each  party,  so  that  the  three  lots  of  the  defendant  should  ad- 
join one  another.  2d.  The  testimony  shows  thiit  lot  no.  4  is  equal  to  one-fourth 
of  :the  value  of  the  whole  tract,  and  the  defendant  insists  that  the  notaiy  should 
have  assigned  that  lot  to  the  plaintiff'.  3d.  The  partition  as  made  has  injured  the 
value  of  the  three  lots  assigned  to  the  defendant,  at  least  five  dollars  per  acre. 

Ist.  The  land  was  divided  in  four  lots  of  equal  dimensions,  and  having  an  equal 
portion  of  front  on  the  Mississippi  river,  in  strict  conformity  with  the^rder  of 
survey  granted  by  the  judge  on  the  application  of  the  plaintiff,  and  without  op- 
position from  the  defendant.  Under  that  order,  the  sui*veyor  had  nothing  to  do 
with  the  value  «of  the  lots.  The  Intention  of  the  parties  was  that  the  survey 
made  should  bo  taken  as  the  basis  of  the  partition,  and  that  the  value. should  be 
.ascertained  by  the  experts.  Th'm  was  done  in  presence  of  cthe  agents  of  both 
parties  and  without  any  opposition  from  them.  Under  the  facts  of  the  case,  the 
notBiy  could  not  have  acted  other^vise  than  he  did. 

2d.  Without  an  express  agreement  of  the  parties,  made  in  writing  and  notified 
to  the  notary,  authorizing  that  officer  not  to  draw  lots,  he  could  not  dispense  with 
that  formality ;  and  if  it  be  true  Xhnt  the  partition  made  has  injured  the  value  of 
the  three  lots  assigned  to  the  defendant,  it  is  a  risk  which  he  took  when  ho  con- 
eeoted  to  a  partition  in  kind,  without  making  proper  reservations. 

The  partition  is  legal  and  binding,  and  no  reason  has  been  or  can  be  given  for 
setting  it  aside. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  revoi-sed.  It  is 
further  ordered  that  the  partition  made  between  the  plaintiff  and  defend- 
ant, before  Malcolm  Wallace ^  a  notary'  public,  on  the  29th  March,  1848,  be 
homologated  and  made  the  judgment  of  the  court.  It  is  further  ordered  tliat  the 
defendant  pay  the  costs  of  this  appeal ;  those  of  the  court  below  to  be  paid  aM 
provkied  by  the  act  of  partition. 


Pike  et  al.  r.  Moxget,  Tutor. 

Art.  3298  of  the  Civil  Code,  which  provides  that  a  mortgage  exists,  without  being  recorded,  in 
favor  of  minors  on  the  property  of  their  totoc,  is  an  exception  io  the  rule  laid  down  in  art. 
3314,  that  mortgages  shall  only  be  allowed  to  prejudice  tlurd  persons  when  they  have  been 
properly  recorded. 

Bond  ^de  purchasers,  without  notice,  who  have  paid  tho  price,  are  not  affected  by  secret 
equities  existing  between  those  under  wliom  they  bold  and  tliird  persons,  nor  by  their  mis. 
representations  and  frauds. 

Where  a  tutor  sells  a  lot  of  ground  belonging  to  him  individunlly,  on  which  a  legal  mortgage 
existed  in  favor  of  his  pupil,  taking  a  note  payable  to  hhuself  individually  for  the  price, 
and,  without  any  legal  transfer  of  the  note  to  his  pnpil,  sues  on  it  as  tntoc,  and  recovers  a 
Judgment  as  such  with  a  special  mortgage  on  the  property,  and  receives  from  a  purchaser  of 
tlie  property  at  a  sale  subsequently  made  by  the  shcriflT,  the  amount  of  a  note  piven  for  the 
price,  the  tacit  mortgage  in  favor  of  ihc  minor  will  be  thereby  annulled;  and  the  purchaser* 
holding  under  a  judgment  and  judicial  sale  clothed  with  all  tlio  forms  a:id  solemnities  of 
law,  will  not  be  allowed  to  be  prejudiced  by  tlie  misrepresentations  of  the  tutor.     Ter  Cw 
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i'lKl  riam :  Third  persons  acquiring  rights  in  good  faith,  under  such  a  judgment,  hare  nothing  to 

*'■  look  to  beyond  the  judgment  and  jiroceediiigs  under  it.     if  the  iniuor  be  injured  by  the 

'  inisrepreucntatious  of  the  tutor,  the  remedy  is  against  liim,  and  the  surety  on  his  bond. 

APPEAL  from  tlie  District  Court  of  East  Baton  Rouge,  Nicholh,  J.     Brunot 
and  Elajn,  for  the  appellants.     J.jurey,    for  the  defendant.     The  judgment 
jof  -the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  Tiiis  is  a  sequel  to  tlio  cuso  of  Manget,  tutor,  v.  Walker,  lajiely 
.determined,  ante  p.  244. 

The  plaintill's,  being  in  .possession  of  a  town  lot  acquu-ed  from  Walker,  while  ho 
was  tutor,  tlie  defendant  proceeded  against  them  by  the  typotliecaiy  action,  after 
;tho  judgment  obtained  in  die  former  suit  had  become  executory.  The  phiintiifs 
enjoined  tho  proceeding?.  George  A,  Pike,  who  owns  a  portion  of  the  lot,  theu 
inteiTencd,  and  the  proceedUig  w;is  changed  by  the  pleadings  from  the  via  execu- 
tivd  to  the  via .ord'maniL  The  judgment  of  the  District  Court  recognhsed  the 
mortgage,  and  ordered  that,  in  default  of  payment  of  the  sum  due  tlia  minors  by 
the  ]}laintins  in  injunction,  tho  porjtion  of  the  lot  claimed  bo  sold  to  satisfy  it.  I^ 
furtlier  ordered  ^lat  a  sepai'ate  appi*aisemcnt  be  made  before  the  sale  of  the  land, 
and  of  tho  improvements  thereon  not  gubject  to  the  mortgage.  JFrom  this  judg- 
ment the  plaintiifs  have  appealed. 

Many  of  the  ix>ints  made  by  tho  plaintijfTs  having  been  determined  in  the  case 
of  Monget,  tutor,  v.  Walker,  it  is  only  necessary  to  notice  the  following :  1st, 
That  the  miaors*  mortgage,  ^ot  having  been  recoi*ded,  4^d  not  affect  the  land 
seized  at  the  time  it  was  purchaaed  by  the  plaintiffs  in  iiy  unction.  2d.  That  this 
Jot  originally  belongecj  to  P.  A.  Walker  and  Alexander  H.  Jones,  and  has  be- 
.come  tho  property  of  the  plaintiffs  in  injunction  under  a  regular  chain  of  convey- 
nnccs ;  thtit,  in  tho  sale  of  the  eai^tern  half  of  the  lot  and  improvements  by  Wat" 
ker,  Amos,  and  Frederick  Kent,  who  were  then  Che  owners  of  it,  to  Rees  Fitz- 
jfatrickn  Walker,  as  tutor  of  the  minors,  sued  upon  two  of  the  notes  given  by 
Fitzimtrick  for  the  price,  and  obtained  a  judgment,  in  his  capacity  as  tutor,  with 
special  mortgage  on  the  property* ;  that  the  said  property  was  subsequently  sold 
at  sheriff's  sale,  on  the  4th  of  November,  1843,  and  purchased  by  D.  D.  Avery, 
who  paid  the  purchase  money ;  that  Avery  afterwards  sold  to  William  S.  Pikt 
^br  §600,  $200  cash,  and  tlie  residue  in  two  notes  of  $200  each,  and  that  the  pre- 
sent tutor  has  received  payment  of  the  said  two  notes. 

It  is  contended  that  the  judgment  and  judicial  sale  in  the  suit  of  Walker,  tu- 
tor, against  Fitzimtrick,  and  the  receipt  by  the  present  tutor  of  the  $40i^  from 
Pike,  had  the  eD'ect  of  annulling  the  original  tacit  mortgage  existing  in  favor  of 
^he  minors,  from  the  time  of  Walkcfs  purchase  in  1838. 

1.  A  mortgage  exists  without  being  recorded,  in  favor  of  minors  on  the  pro- 
perty of  theu"  tutor.  C.  C.  3298.  This  positive  disposition  of  law  is  an  excep- 
tion to  Jth©  rule  laid  down  in  art.  3314,  that  mortgages  shall  only  be  allowed  to 
prejudice  third  pei:8ons  when  tliey  have  been  properly  recorded.  Roche's  Heirs 
V.  Grosillicre,  13  La.  246.  Lessassier  v.  Dashiel,  14  La.  468.  17  La.  194. 
pleveland,  tutrix,  v.  Sprawl,  12  Rob.  174. 

2.  Tho  second  ground  is  one  of  much  gi-eater  difficulty.  If  tho  notes  on  which 
the  suit  was  brought  had  previously  been  lawfully  b'ansferred  to  the  minors,  wo 
)kVould  have  no  hesitation  in  saying  that  tlie  defendants  would  bo  protected  by  tho 
judgment  and  judicial  sale,  and  that  the  property  woold  have  pjissed  to  them  free 
fi'om  the  legal  moitgiigo ;  but  it  is  admitted  that,  at  the  time  of  the  rendition  and 
/execution  of  tho  judgment,  tho  notes  belonged  in  reality  to  Walker,  and  tlio 
pi?jbdn*ai3J:iyj  qucj'iun  is  thus  prescnteJ,  whether  tho  misrepresoutations  of  the 
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tutor  are  to  prejudice  the  mmors,  iu  whose  nnme  ho  falsly  protended  to  act,         **»"* 
or  the  bond  fide  purchasers  of  property   under  a  judgment  and  fudicial   sale      MoNcgtr* 
clothed  with  all  the  forms  and  solemnities  of  law.   * 

That  honest  purchasers  without  notice,  who  have  pa^i  the  purchase  money 
are  not  affected  by  secret  equities  existing  between  those  under  whom  they  hold* 
or  by  their  misrepresentations  and  frauds,  is  a  fundamental  rule  of  our  system 
o{  jurisprudence,  and  we  believe  of  every  other.  Against  a  party  thus  situated, 
courts  of  Equity,  where  the  common  law  prevails,  never  give  a  remedy. 
''*'  Courts  of  Equity  will  not  take  the  least  step  imaginable  against  an  innoceiii; 
purchaser  in  such  a  predicament,  and  will,  on  the  other  hand,  idlow  him  to  take 
every  advantage  which  tko  law  gives  him,  for  there  is  nothing  which  can  attach 
itself  upon  his  conscience,  in  such  a  ou^e,  in  favor  of  an  adverse  claim."  Story's 
Equity  Jurisprudence,  no.  1503. 

If  the  present  case  should  form  an  exception  to  that  inile,  the  exception  must 
rest  upon  the  law  made  for  the  protection  of  minors.  After  an  anxious  and 
mature  consideration  of  those  laws,  the  conclusion  is  forced  upon  us  that  they 
have  exclusive  reference  to  contracts  and  rights  of  propeity.  No  peculiar  forma- 
lity is  prescribed  in  relation  to  actions  instituted  by  tutors  for  fi^e  recovery  of 
money.  The  tutor  administers  by  himself  alone,  and  his  capacity  to  appear  in 
court,  in  such  cases,  is  unqualified  and  absolute.  Civil  Code,  344.  Third  perr 
sons  acquiring  in  good  faith  righXs  under  tlie  judgment  which  he  obtains,  have 
Dothing  to  look  to  beyond  the  judgments  themselves  and  the  proceedings  under 
them. 

If  ^e^i^ors  are  injured  by  the  false  representations  of  the  tutor,  their  reme- 
dy b  agayist  him  and  the  surety  on  the  bond  which  he  has  given  for  his  adminis- 
tmtion.  We  are  of  opinion  that  the  judgment  should  have  been  in  favor  of  the 
plaintiffs  in  injunction. 

It  i0,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  plaintiffs  in  injunction,  and  against  the  defend- 
ant, with  costs  in  both  courts. 


Bradfoed  ».  Cook,  Tutor.  ^  'o^ 

There  can  be  no  ratification  where  there  is  no  title. 

One  who  bad  been  a  probate  jadg^e  cannot,  after  he  has  ceased  to  hold  the  office,  anthenti* 
cate  a  sale  made  by  him  when  iu  office. 

Parol  evidence  is  inadmissible  to  prove  a  title  to  real  estate. 

The  receipt  by  the  tutor  of  a  portion  of  the  price  of  land  belonging  to  minors,  can  never  be 
constmed  into  a  ratification  of  a  sale,  to  their  prejudice. 

Parol  evidence,  inadmissible  to  prove  a  title  to  real  estate,  cannot  be  received  to  prove  the 
nature  of  the  possession  of  *a  party,  iu  order  to  establish  that,  as  a  possessor  iu  good  faith, 
be  was  not  liable  for  rent,  and  en^tled  to  recover  the  value  of  his  improvements.  Where 
cjuestions  of  title  arise  iu  actions  for  damages  the  proof  required  is  the  same  as  in  petitvry 
actio4S. 

APPEAL  from  the  District  Couit  of  East  Baton  Rouge,  BurJc,  J.     Lacey  and 
Mase^  for  the  appellant.     A.  M.  Dunn,  for  the  defendant.     The  judgment 
.of  the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  The  plaintiff  married  the  widow  Atkins,  whose  children  by  her 
fonner  marriage  are  the  defendants  in  this  suit.  Shortly  after  the  death  of  hi3 
^•ife,  he  instituted  proceedings  in  the  Court  of  Probates  Tor  the  purposes:  1st, 
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i'lKK  riam :  Third  persons  acquiring  rights  in  good  faith,  under  such  n  judgment,  have  notlaa^ 

^^  *'•  look  to  beyond  the  judgment  and  proceeiliiigs  under  it.     if  the  minor  be  injured  by  ' 

luisreprescntatiouB  of  the  tutor,  the  remedy  is  iiguiast  liim,  and  the  surety  on  liia  boud 

APPEAL  from  tlic  District  Court  of  Enst  Baton  Rouge,  NichoUsj  J.    Br 
and  Elamy  for  the  appellants.     Larey^    for  the  defendant.    The  judgi 
pi  the  court  (Kinfr^  J.  absent,)  was  pronounced  by 

RosT,  J.     This  is  a  sequel  to  the  case  of  Monget^  tutor,  v.    Walktr, 
.determined,  ante  p.  244. 

The  plaintifl's,  being  in  possession  of  a  town  lot  acquired  fi-om  Walker,  w 
was  tutor,  the  defendant  proceeded  against  them  by  the  typotliecaiy  actit 
jthe  judgment  obtained  in  the  former  suit  had  become  executoiy.    The  ; 
enjoined  the  procecdingif .    Georfre  A,  Pike,  who  owns  a  jjoition  of  the 
inteiTeiied,  and  the  proceeding  wii3  changed  by  the  pleadings  from  the  r 
tlvd  to  the  vid.ordinaricL     The  judgment   of  the  District  Court  recog 
mortgage,  and  ordered  that,  in  default  of  payment  of  the  sum  due  tht^ 
the  ])laintifis  in  injunction,  the  por.tion  of  the  lot  claimed  be  sold  to  sat 
fuithcr  ordered  ;;hat  a  scpai'ate  appraisepient  be  made  before  the  sale  ( 
and  of  tho  improvements  thereon  not  subject  to  the  mortgage,     pron 
ment  the  plaintiifs  have  appealed. 

Many  of  the  points  made  by  tho  plaintiffs  having  been  determined 
of  Mongtt,  tutor,  v.  Walker,  it  is  only  necessary  to  notice  the  foil 
That  the  mlaors'  mortgage,  jnot  having  been  recorded,  ,(Jid  not  afi 
seized  at  the  time  it  was  purchased  by  the  pla'mtiffs  in  injunction. 
Jot  originally  belougecj  to  P.  A.  Walker  and  Alexander  H.  Jones, 
.come  the  property  of  the  plaintiffs  iji  injunction  under  a  regular  cl 
ances ;  that,  in  the  sale  of  the  eastern  half  of  the  lot  and  improvei 
ker,  Aruos,  and  Frederick  Kent,  who  were  then  the  owners  of  i' 
jtatrickn   Walker,   as  tutor  of  the  minors,  sued  upon  two  of  th< 
Filzjiatrick  for  the  price,  and  obtained  a  judgment,  in  his  capacit 
special  mortgage  on  the  propeit^' ;  that  the  said  propeily  was  e 
at  sheriff's  sale,  on  the  4th  of  November,  1843,  and  purchased 
who  paid  the  purchase  money ;  that  Avery  afterwards  sold  to 
(or  $(J00,  §200  cash,  and  the  residue  in  t^vo  notes  of  §200  each, 
Bent  tutor  has  received  payment  of  the  said  two  notes. 

It  is  contended  that  tho  judgment  and  judicial  sale  in  the  si 
tor,  against  FUzjmtrick,  and  tho  receipt  by  the  present  tuto 
Pike,  had  the  efiect  of  annulUng  the  original  tacit  mortgage 
^lo  minors,  from  the  time  of  Walker'* s  purchase  in  1838. 

1.  A  mortgage  exists  without  being  recorded,  in  favor  of 
perty  of  theu-  tutor.     C.  C.  3298.     This  pqsltiye  dispositioj 
tiou  to  fho  rule  laid  down  in  art.  3314,  that  mortgages  shal 
prejudice  third  persons  when  thoy  have  been  proi)orly  reco 
V.  Grosilliere,  13  La.  24 G.     Lessassier  v.  Dashiel,   14  Lw 
pievelarid,  tutrix,  v.  Sproid,  12  Rob.  174. 

2.  Tho  second  ground  is  one  of  much  gieatcr  difficulty, 
the  suit  was  brought  had  previously  been  lawfully  ti*ansle 
would  have  no  hesitation  in  saying  that  the  defendants  wo 
judgment  and  judicial  sale,  and  that  the  property  woold  h 
fi'om  the  legal  mortgage ;  but  it  is  admitted  that,  at  the  t 
.execution  of  th»  judgment,  tho  notes  belonged  in  real 
pi^baiTassinj  qucoliou  is  thus  prescutcJ,  whether  the  i 
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i'lKK  riam :  Third  persons  acquiring  right*  in  pocxl  faith,  under  such  a  Judgment,  hare  nothing  to 

**•  k»ok  to  beyond  the  judt^iieut  and  i>rocociliiJu:s  under  it.     if  the  iniuor  be  injured  by  the 

^^         *  juisrepredcutatioiiu  of  the  tutor,  the  remedv  is  uvjuiast  liim,  and  the  surety  on  liis  bond. 

APPEAL  from  tlio  District  Court  of  Enst  Baton  Rouge,  Nicholls,  J.  Brunot 
and  Elarn,  for  tho  appellants.  J^uireiji  for  the  defendant.  The  judgmeni 
ftf  the  court  (Kinfi[,  J.  absent,)  was  pronounced  by 

RosT,  J.  This  is  a  sequel  to  tho  case  of  Man  get,  tutor,  v.  Walker,  laXely 
jdetermined,  ante  p.  244. 

The  plnintill's,  being  in  possession  of  a  town  lot  acquired  ftx)m  Walker,  while  ho 
was  tutor,  the  defendant  proceeded  against  them  by  the  kypothecaiy  action,  after 
tho  judgment  obtained  in  the  former  suit  had  become  executory.  The  plamtiffs 
enjoined  the  proceediu*;)f'.  Geor^^c  A,  Pike,  who  owns  a  iMition  of  the  lot,  thcu 
intervened,  and  the  procetMling  w;ls  changed  by  the  pleadings  from  the  rid  execu- 
tivd  to  tho  vid.ordinarUL  The  judgment  of  the  District  Court  recognized  the 
mortgage,  and  ordered  that,  in  default  of  payment  of  the  sum  due  tiu)  minors  by 
the  i)lauiti(fs  in  injunction,  the  jror^ion  of  the  lot  claimed  be  sold  to  ftatisfy  it.  1^, 
further  ordered  jJiat  a  sepai'ate  appi-aise^iicnt  be  made  before  the  sale  of  the  land, 
and  of  the  improvements  thereon  not  jsubjcct  to  the  mortgage.  JbVom  this  judg- 
ment the  pkintiifs  have  appeded. 

Many  of  the  points  made  by  tho  plaintiffs  having  been  determined  in  tho  case 
of  Monget,  tutor,  v.  Walker,  it  is  only  necessary  to  notice  the  following :  Ist, 
That  the  minors'  mortgage,  ^ot  having  been  recorded,  ,(^d  not  affect  the  land 
seized  at  tho  time  it  was  purchased  by  the  pUiintiffs  in  iz^unction.  2d.  That  this 
Jot  originally  belougo(J  to  P.  A.  Walker  and  Alexander  H.  Jones,  and  has  be- 
icome  the  property  of  the  plaintiffs  in  injunction  under  a  regulai*  chain  of  convey- 
nnces ;  that,  in  tho  sale  of  the  eastern  half  of  the  lot  and  improvements  by  Wal" 
Jeer,  Amos,  and  Frederick  Kent,  who  were  then  di«  owners  of  it,  to  Rees  Fitz- 
jfatrickn  Walker,  as  tutor  of  the  minors,  sued  upon  two  of  the  notes  given  by 
Fitzjmtrick  for  the  price,  and  obtained  a  judgment,  in  his  capacity  as  tutor,  witJi 
special  morlgiige  on  the  property ;  that  the  said  property  was  subsequently  sold 
at  sherilT's  side,  on  the  4th  of  November,  1843,  and  purchased  by  D,  D.  Avery, 
who  paid  the  purchase  money ;  that  Avery  afVerwards  sold  to  William  S.  Pike 
for  $000,  $200  cash,  and  tlie  residue  m  two  notes  of  $200  each,  and  that  the  pre- 
sent tutor  has  received  payment  of  the  said  two  notes. 

It  is  contended  that  the  judgment  and  judicial  sale  in  the  suit  of  Walker,  tu- 
tor, against  Fitzpatrick,  and  the  receipt  by  the  present  tutor  of  the  $40j^  fixim 
Pike,  had  tho  effect  of  annulling  the  original  tacit  mortgage  existing  in  favor  of 
^le  minors,  from  the  time  of  Walker^ s  purchase  in  1838. 

1.  A  mortgage  exists  without  being  recorded,  in  favor  of  minors  on  the  pro- 
perty of  theu'  tutor.  C.  C.  3298.  This  positive  disposition  of  law  is  an  excep- 
tion to  Xho  rule  bid  down  in  art.  3314,  that  mortgages  shall  only  be  allowed  to 
prejudice  third  persons  when  they  have  been  properly  recorded.  Roche'' s  Ileir^ 
V.  Grosillicre,  13  La.  240.  Lessassirr  v.  Dasliiel,  14  La.  468.  17  La.  194. 
pievcland,  tutrix,  v.  Sprawl,  12  Rob.  174. 

2.  The  second  ground  is  one  of  much  greater  difficulty.  If  tho  notes  on  which 
the  suit  was  brought  had  previously  been  lawfully  transferred  to  the  minors,  wo 
)»vould  have  no  h(?sitatiou  in  saying  that  tho  defendants  would  bo  protected  by  tho 
judgment  and  judicial  sale,  and  that  the  property  woold  have  ptissed  to  them  free 
from  the  legnl  mortgngi* ;  but  it  is  admitted  that,  at  tho  time  of  the  rendition  and 
.execution  of  the  judgineut,  the  notes  belonged  in  reality  to  Walker,  and  tlie 
pi)^barrai5i;iijj  question  is  thus  prcscntcJ,  Avlicthcr  tho  misrepresentations  of  tho 
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Alitor  are  to  prejudice  the  minors,  iu  whose  Dnme  ho  faldy  pretended  to  act,         5**** 
or  the  bond  fide  purchasers  of  property   under  a  judgment  and  fudicial   salo       MoN<ar. 
clothed  with  all  the  forms  and  solemnities  of  law. 

That  honest  purchasers  without  notice,  who  have  paid  the  purchase  money 
are  not  affected  by  secret  equities  existing  between  those  under  whom  they  hold« 
or  by  their  misrepresentations  and  Irauds,  is  a  fundamental  rule  of  our  system 
of  jurisprudence,  and  we  beiieve  of  every  other.  Against  a  party  thus  situated, 
courts  of  Eijuity,  where  the  common  law  prevails,  never  give  a  remedy. 
*^  Courts  of  Equity  will  not  take  the  least  step  imaginable  against  an  innocen^ 
purchaser  in  such  a  predicament,  and  will,  on  the  other  hand,  allow  him  to  take 
every  advantage  which  tke  law  gives  him,  for  there  is  nothing  which  can  attach 
itself  upon  his  conscience,  in  such  a  oof  e,  in  favor  of  an  adverse  claim.**  Story*8 
Eqnity  Jurisprudence,  no.  1503. 

If  the  present  case  should  form  an  exception  to  that  rule,  the  exception  must 
rest  upon  the  law  made  for  the  protection  of  minors.  After  an  anxious  and 
mature  consideration  of  those  laws,  the  conclusion  is  forced  upon  us  that  they 
have  exclusive  reference  to  contracts  and  rights  of  property.  No  peculior  forma- 
lity is  prescribed  in  relation  to  actions  instituted  by  tutors  for  Ae  recovery  of 
money.  The  tutor  administers  by  himself  alone,  and  his  capacity  to  appear  in 
courtt  in  such  cases,  is  unqnaliffed  and  absohite.  Civil  Code,  344.  Third  perr 
ions  acquiring  in  good  faith  rights  under  tlie  judgment  which  he  obtains,  have 
nothing  to  look  to  beyond  the  judgments  themselves  and  the  proceedings  under 
them* 

If  ^e  xuiqors  are  injured  by  the  false  representajtions  of  the  tutor,  their  reme- 
dy is  against  him  and  the  surety  on  the  bond  which  he  has  given  for  his  adminis- 
tntion.  We  are  of  opinion  that  the  judgment  should  have  been  in  lavor  of  the 
plaintiffs  in  injunction. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  plaintiffs  in  injunction,  and  against  the  defend- 
«nt,  with  aosts  in  both  courts. 


4      £«; 

Bradfoed  V.  Cook,  Tutor.  ^*  '^84 

^licre  can  be  no  ratification  where  there  is  no  title. 

One  who  had  been  a  probate  jad^e  cannot,  after  he  has  ceased  to  hold  the  ofSce,  anthenti* 
cate  a  sale  made  by  him  when  iu  office. 

Parol  evidence  is  ina^uu'aiblo  to  prove  a  title  to  real  estate/ 

The  receipt  by  the  tutor  of  a  portion  of  the  price  of  land  belonging  to  minors,  can  never  be 
constmed  into  a  ratification  of  a  sale,  to  their  prejudice. 

Parol  evidence,  inadmissible  to  prove  a  title  to  real  estate,  cannot  be  received  to  prove  the 
nataT«  of  the  possession  of -a  party,  iu  order  to  establish  that,  as  a  possessor  iu  good  faith, 
be  was  not  liable  for  rent,  and  entitled  to  recover  the  value  of  his  impixivements.  Where 
questions  of  title  arise  in  actions  for  damages  the  proof  required  is  the  same  as  in  petitvry 
actioiv;- 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burkj  J.     Lacey  and 
Muse^  for  the  appellant.     A,  M.  Dunn^  for  the  defendant.     The  judgment 
jbi  the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  The  plaintiff  married  the  widow  Atkins,  whose  children  by  her 
former  marriage  are  tho  defendants  in  this  suit.  Shortly  after  the  death  of  hi^ 
^ife,  he  institiited  proceedings  in  the  Court  of  Probates  [for  the  purposes:  Ist, 
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Bradfoiid  Of  withdrawing  from  the  succession  his  sepai-ate  property  ami  rights.  2cl.  Of 
n^'  settling  the  community  which  had  existed  between  him  and  liis  hite  wife.     3d, 

Of  mtilcing  a  paititioii  of  the  .property  of  the  succession,  among  the  heii*s  of  both 
mai-riages.  He  alleged  that  he  had  expended  $5,000  for  the  use  of  the  commu- 
nity, and  prayed  that  a  final  partition  bo  made  judicially  of  the  several  estates 
and  interests ;  that  the  court  direct  the  mode  tliereof ;  and  that  the  tutor  be  con- 
demned to  abide  the  sentence  tJierein  to  be  rendered;  tliat  the  petitioner,  in  his 
own  right,  have  judgment  for  tlie  amount  of  his  claim  against  the  community . 
that  there  be  a  settlement  of  -said  comumnity,  and  a  paitition  of  the  succession 
between  tiie  cliildreu  of  the  two  marriages.  The  tutor,  in  behalf  of  the  minors, 
denied  the  claim  of  Bradford,,  and  united  witli  him  in  his  prayer  for  a  finai  set- 
tlement and  partition  of  tlie  succession.  A  judgment  was  rendered  by  the 
Court  of  Probates  disallowing  the  claim  of  Bradford^  on  the  giound  that  it  was 
not  sustained  by  legal  evidence,  settling  the  other  questions  at  issue,  and  order- 
ing that  the  partition  of  the  property  should  be  made  in  kind,  if  practicable.  This 
decree  was  acquiesced  in,  and  is  now  final. 

A  motion  was  subsequently  made  by  Bradford  to  have  the  decree  referred  to 
a  notaiy,  and  he  submitted  and  filed  with  his  motion  an  account,  which  he  alleged 
the  notary  was  to  consider  before  forming  the  lots,  it  being  for  monies  expended 
for  the  use  of  the  community,  and  amounting  to  the  sum  of  §2,918  74. 

At  this  stage  of  the  proceedings,  tvvo  of  the  heirs  of  Kmeline  Cook,  viz : 
Mary  Mathilda^  at  this  time  maiTied  to  and  aided  by  her  husband  Henry  H. 
Haines,  and  Tahitha  Ann,  aided  by  Adville  Atkins,  her  husband,  filed  their  op- 
positions to  the  demand  of  Bradford,  for  various  reasons  hereinafter  mentioned. 
Subsequently,  Clarissa  B.  Atkins,  aided  and  assisted  by  her  husband,  Ballard, 
made  herself  a  party  to  said  opposition.  They  averred,  in  their  opposition,  that 
all  matters  in  contestation  between  them  and  the  plaintiff  had  been  settled  by  a 
final  judgment,  and  that  his  demand  and  account  could  not  again  be  considered. 
They  furtlier  aveiTed  that,  if  the  decree  of  the  Probate  Court  was  not  conclu- 
aive  as  to  those  claims,  they  were  not  valid  nor  chargeable  to  the  community. 
The  opponents  further  aveiTed  that,  subsequently'  to  tlio  rendition  of  the  decree* 
the  plaintiflf  had  been  in  possession  of  a  ti'act  of  land  belonging  to  the  conmiuni- 
ty ;  that  his  pretended  claim  to  it  was  fraudulent  and  unsupported  by  title.  They 
prayed  that  the  judgment  of  the  Court  of  Probates  might  be  enforced ;  the  land 
divided  in  kind,  and  the  plaintiff  made  to  pay  rent  for  its  use  and  occupation, 
being  a  possessor  in  bad  faith. 

On  this  opposition,  an  order  was  granted  for  a  stay  of  proceedings  before  tlie 
recorder,*  and  the  whole  matter  was  returned  by  that  officer  to  the  District 
Court,  for  its  decision.  The  plaintiff  then  filed  an  answer  to  the  opposition, 
averring  that  the  experts  appointed  under  the  decree  of  the  Court  of  Probates  to 
decide  whether  the  land  w^as  susceptible  of  division  in  kind,  had  reiwrted  that  it 
was  not,  whereupon  it  had  been  sold  by  order  of  the  probate  judge,  and  he  had 
become  the  purchaser,  at  a  public  judicial  sale.  He  further  averred  that,  after 
the  adjudication,  the  heirs  of  Emeline  Cook,  defendants  in  the  suit,  had  acqui- 
esced in,  sanctioned,  and  ratified  tlie  proceedings  by  their  legrd  representatives ; 
that  the  claims  set  forth  in  his  account  were  legal  and  valid,  and  that  no  judgment 
had  ever  passed  upon  them.  He  finjilly  resisted  the  pretensions  of  the  defend- 
ants for  the  rent  of  the  land,  and  averred  that  he  had  ])urchascd  the  same  in  good 


*  The  notarv  to  whom  the  decree  was  refcircd  havingr  dccliiiecl  to  act,  the  recorder  of  the 
pamh  WA9  sabstitutcd  lor  liiui. 
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feith  and  paid  for  it  the  sum   of  8800  ;^  that^  he  had  put  upon  it  improvements     Bradford 
worth  $2,600 ;~  and,  in  case  the  sale  was  rescinded,  he  prayed  that  he  might  re-         Cook. 
cover  of  the  defendants  thesum  of  §800,  with  interest,  and  82,500  for  mipix)ve- 
ments. 

The  District  Court  sustained  tne  plea  "of  res"  judicata.  It  also  considered  that 
the  formalities  required  by  law  had  not  been*  complied  with  in  the  pretended  sale 
of  the  land,'  and  that  it  niust  be  restored  to  the  commuuitj',  and  enter  into  the 
partition  to^be  affected  by  the  notaiy.  It  further  held  that  Bradford^  being  with- 
out title,  must  pay  rent.     The  plaintiff  has  appealed  from  this  judgment. 

The  plea  of  res  judicata  was  coirectly  sustained.  All  mutters  of  accounts  be- 
tween the  plaintiff  and  the  defendants  were  put  at  issue  in  tlic  original  suit,  and 
the  plaintiff  asked  a  fimU  settlement  of  tlie  comnmuity.  The  accounts  now  filed 
by  him  bear  a  date  anterior  to  the  institution  of  that  suit,  and  being  for  the  same 
object,  must  be  held  to  have'formed  part  of  the  sum  originally  clahned  by  him. 
It  is  urged  that  the  judgment  relied  on  cannot  sustain  the  plea  of  res  judicata, 
because  the  Probate  Court  was  without  jurisdiction  to  render  sudi  a  judgment^ 
Courts  of  Probates  had  jurisdiction  to  decide  suits  on  claims  for  money  which 
were  brought  against  successions.  C.  P.  924,  §  13.  The  argunicnit  thai  the 
thing  adjudged  does  not  exist,  because  no  evidence  was  offered  on  the  former 
trial  in  support  of  the  plaintiff's  claim,  is,  we  apprehend,  untenable  after  the 
rendition  of  a  final  judgment  rejecting  it.  But,  moreover,  we  have  no  moans  of 
ascertaining  what  evidence  was  adduced  before  the  Court  of  Probates,  and  we 
are  bound  to  presume  that  the  judge  decided  correctly. 

The  next  ground  upon  which  the  reversal  of  the  judgment  is  asked  is,  that  tho 
title  of  the~plaintiff  to  the  land  in  controversy  should  have  been  considered  valid, 
and^that  the  property  should  not  have  l)ecn  restored  to  the  community.  In  pre- 
Bontiog  this  point  to  our  consideration,  the  plaintif!''s  counsel  admits  that  the  pro- 
ceedings had  in  the  Court  of  Probates  for  the  sale  of  the  land  are  full  of  gross 
irregularities,  and  cannot  of  themselves  sustain  title.  They  contend,  however, 
that  the  defendants  should  have  failed  iu"^  their  opposition,  because  they  have 
ratified  the  title  of  the  plaintiff,^  and  also  because  they  have  failed  to  tender  the 
purchase  "mon  ey . 

We  concur  with  tho  [defendant's  '  counsel  that  there  can  be  no  ratification 
where  there  is  no  title,  and  that  the  plaintiff  has  utterly  failed  to  show  title  to  the 
land.  On  the  trial  of  tho  cause,  his  counsel  oflered  in  evidence  a  writing  pur- 
porting to  be  a  ceitilicate  of  adjudication  of  the  land  to  him,  but  not  signed  by 
the  officer  who  made  the  sale,  and,  in  connection  therewith,  the  evidence  of 
Charles  TVwicr,  alleged  to  be  that  oflicer.  He  also  offered  the  testimony  of 
other  witnesses  for  the  pur^wse  as  stated  by  him :  1st.  Of  showing  tlie  title  of 
the  plaintiff  to  the  land  in  controversy  and  to  authenticate  tlie  sale.  2d.  Of  show- 
ing the  manner  and  circumstances  under  which  the  plaintiff  came  into  possession 
of  the  land,  and  thereby  establishing  his  right  to  recover  the  price  paid,  and  also 
the  value  of  the  improvements.  The  defendants  objected  to  the  introduction  of 
this  testimony  on  the  gi'ounds,  that  Judge  Tessier  was  then  functus  ojtcioi  and 
could  not  authenticate  a  sale  alleged  to  have  been  made  by  him  when  he  wa» 
judge  of  the  Court  of  Probates ;  and  faitlier  that  titles  to  land  cannot  be  estab- 
lished by  parol  evidence.  The  court  sustained  the  objection,  and  the  plaintiff 
took  a  bill  of  exceptions. 

This  evidence  was  cleai'ly  inadmissible  to  prove  title,  and  no  attempt  having 
been  made  to  offer  any^other,  we  mast  come  to  the  conclusion  that  the  land 
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BRADFOkiB     never  ceased  tabebng  to  the  community,  and  that  there  was  no  foandation  upoiS 
Cook.         which  the  alleged  ratification  could  rest.     But  besides,  the  defendants  were  mi- 
nors, and  the  receipt  of  a  portion  of  the  price  of  the  land  by  their  tutor,  could 
never  be  construed  into  a  ratification  to  their  prejudice. 

The  argument  thab  the  defendants  cannot  maintain  their  opposition  and  obtain 
a  recission  because  they  have  failed  to  allege  and  prove  a  tender  of  the  purchaser 
money,  takes  for  granted  a  fact  which  does  not  exist,  the  existence  of  a  probate 
sale.  Where  there  is  no  sale,  the  rule  invoked  is  without  application.  The 
record  shows  that  the  plaintiff  paid  Judge  Tessier  $603,  and  that  the  judge, 
with  this  amount  and  other  sums  in  his  hands  belonging  to  the  minora,  took  upon 
himself  to  pay  divera  claims  alleged  to  have  been  due  by  the  succession  and  the 
heirs.  This  account  is  to  be  settled  between  the  parties  interested  and  the  judge, 
and  forms  no  part  of  the  present  litigation. 

The  plaintiff  alleges  that  he  is  a  possessor  in  good  faith,  not  liable  to  pay  rent» 
and  entitled  to  recover  die  value  of  his  improvements,  and  that  the  evidence  of- 
fered by  him,  if  not  legal  to  establish  his  title,  should  have  been  received  to  prove 
the  nature  of  his  possession.  This  is  only  alleging,  in  another  form,  that  it  should- 
have  been  admitted  to  prove  his  title,  because  unless  there  was  a  title,  he  could 
not  prove  his  possession  under  it.  It  is  well  settled  that  when  questions'  of  title 
arise  in  actions  of  damages,  the  proof  requh'ed  is  the  same  as  in  petitoiy  actions. 
Patterson  v.  Bloss,  4  La.  374. 
«  The  possessor  in  bad  faith  is  he  who  possesses  as  master,  but  who  assumes  this 

quality  when  he  Well  knows  that  he  has  no  title  to  the  things  or  that  his  title  ist 
vioious  and  defective.  C.  €*  3415.  The  evidence  in  the  record  satisfies  us  that 
the  plaintiff  comes  within  this  definition,  and  that  he  should  not  be  permitted  to* 
shelter  himself  under  the  alleged  errors  and  negligence  of  his  counsel.  Tlie  sale 
for  $603,  of  property  appraised  in  the  inventory  at  $9,400,  would  have  been,  it' 
it  had  taken  place,  an  unjustifiable  sacrifice.  Ailer  the  experts  appointed  had 
reported^  without  being  sworn,  that  it  was  not  for  the  interest  of  the  minors  to 
divide  this  property  in  kind,  a  fiunily  meeting  was  convened  to  fix  the  conditions 
of  t&e  sale,  and,  at  the  inst^don  of  the  plaintiff,  recommended  that  the  land 
B&ould  be  solci  for  cash,  giving  as  a  reason  that  this  was  the  only  way  in  which 
the  sums  expended  by  him  for  the  community  could  be  refunded.  At  that  time 
inB  claim  agtuust  the  community  had  been  rejected  by  the  judgment  of  the  courts 
and  the  reason  assigned  by  the  family  meeting  did  not  exist.  The  proof  that  he 
was  himself  sisitisfied  he  had  no  claim,  results  from  his  present  allegation  that,  as 
gDou  as  the  land  hod  been  adjudged  to'him  for  $603,  he  paid  that  sum  to  the  suc- 
cession. He  would  not  have  done  so  if  he  had  been  a  creditor,  as  he  now  pre- 
tends to  be.  We  are  satisfied  that  he  was  properly  ch»u*ged  with  the  rent.  Tlio 
tutor  himself  could  not  have  made  the  improvements  on  the  property,  and  charged 
the  minors  with  them,  without  an  authorization  of  the  judge  rendered  on  tlie 
advice  of  a  family  meeting.  The  plaintiff  has  not  greater  power.  It  is  not  ne- 
teasary  to  enquire  whether  those  improvements  have  enriched  the  minors,  as  the 
record  contains  no  evidence  on  that  subjiect.  Judgment  affirmed. 


»*^i»^»*>«w<^^»^<»»i^ 


Saunders  et  al.>  Commissioners  &c.  v.  Smith,  Adminislratrix. 

Under  the  statutes  of  U  aad  U6  March,  18-12,  and  5' April,  1843,' providing  for  th&  liqoidatioa  of 
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bulking  oompaniefl,  a  debtor  to  a  bank  wa«  entitled  to  give  in  payment  the  obligationf  of     Savitdkm 

the  bank,  witlioat  reference  to  tbe  date  at  which  he  acquired  them.  _  ^• 

Smith. 

APPEAL  from  the  District  Court  of  Eiut  Feliciima,  Siirling^  J.  Ellis,  for 
the  appellants.  Merrick  and  Roselius,  for  the  defendant.  The  judgment 
of  the  court  (Kingy  J.  absent, )  was  pronounced  by 

EvsTis.  C.  J.  This  suit  is  brought  on  a  stock  note  subscribed  by  Caawell 
Smith,  in  &yor  of  the  cashier  of  the  Clinton  and  Port  Hudson  Railroad  Company, 
in  February,  1840,  payable  eighteen  months  after  date.  Previous  to  the  institu- 
tkm  of  this  suit  the  defendant  had  tendered  in  payment,  by  way  of  compensation, 
abend  of  said  company,  which  was  then  due,  and  ten  per  cent  in  gold  and  sihrer, 
which  was  received  by  the  commissioners,  but  the  bond  was  refused.  The 
amount  received  was  credited  on  the  note.  The  district  judge  decreed  the  com- 
pensation to  have  taken  place  as  pleaded  in  the  defendant's  answer,  and  gave 
judgment,  and  the  liquidator,  who  succeeded  the  plaintiirs  in  office,  has 
appealed. 

The  legishture  having,  by  its  acts  of  1842  and  1843,  provided  for  the  liqiddation 
of  the  banking  corporatbns  of  the  State,  whose  charters  had  been  forfeited, 
though  no  forfeiture  had  been  judicially  decroed,  established  certain  rules  upon 
which  the  commissioners  should  proceed  in  effecting  the  liquidation.  One  was, 
that  the  debtors  to  a  bank  mi^t  give  in  payment  the  obligations  of  such  bank, 
without  reference  to  the  date  at  which  the  debtor  may  have  acquired  the  same. 
We  concur  with  the  late  Supreme  Court  in  the  opinion  Aat,  the  rules  established 
under  those  acts  were  obligatory  upon  the  officers  appointed  under  them.  6  Rob., 
398. 

The  commissioners  for  liquidating  the  affairs  of  those  banks  have  acted  uni- 
formly in  conformity  willi  this  rule.  The  subject  is  one  of  great  difficulty,  but 
we  have  been  able  to  come  to  no  other  conclusion  than  that  the  judgment  of  the 
District  Court  is  correct.  The  Bank  of  Maryland  v.  Ruff,  7  Gill  &  Johnson, 
465.  Judgffunt  qffirmed. 


YouNa,    State  Commissioner  of    Mississippi,  v.  CRossaKovB, 

Administrator. 

Where  the  maker  of  a  note  wm,  befwe  its  ezecatkni  and  until  faia  death,  a  reiident  of  tfais 
State,  and  lua  coocesaion  waa  opened,  and  all  of  hi«  available  property  a itaated,  here,  the 
fact  that  the  note  waa  dated  and  payable  in  another  State,  will  not,  in  an  action  on  the  note 
against  hia  ancceaaion  here,  make  the  caae  an  exception  to  the  general  role  that  the  lex  fori 
govema  preacripticni. 

A  note  made  payable  to  certain  oommiaaionera,  and  not  to  them  or  their  order,  though  it  con- 
tain the  worda  '^payable  and  negotiable  at  the  bank  of  M*  *  *,  at  N,"  ia  not  a  negotiable 
inatrament,  and,  oonaeqnently,  not  preacribed  by  five  yeara  under  art  3505  G.  0.  Per 
Curittm :  The  worda  negotiable  at  S^c^  being  Joined  to  the  wordpoyoMe,  nraat  be  oonaidered 
aa  referring  to  the  place  of  payment,  and  perhapa  to  the  currency  naval  there. 

To  aacertain  whether  an  inatrament  ia  preacribed  by  our  lawa,  ita  character  mnat  be  deter- 
mined with  reference  to  our  own  joriapradence. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J. 
H,  j1.  Btdlard  and  Frost,  for  l^e  plaintiff.     Thomas^  Snyder^   Stacy 
and  Sparrow,  for  the  defendant,  contended:     1st.  That  the  note  was  pre- 
scribed by  six  years  under  the  stat.  of  Mississippi.     2d.    That  all  claims 
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Youffo        against  the  succession  of  the  deceased  person  not  presented  &€.,  within  eighteen 
^'  months    after  publication  of  notice  for  that  pui-pose,   are  declared  by   sec- 

CR08SOROT1.  ^.j^jjj  nmety-two  of  the  act  of  1821  (H.  &  H.  Dig,  413),  "to  be  for  ever 
barred,  and  the  estate  of  the  testator,  or  intestator,''  "dischitrged."  Ad- 
ministration WB5  taken  in  Adams  county,  Mississippi,  on  the  5th  April,  1840, 
and  the  printer's  receipt,  in  June,  1840,  shows  that  advertisement  had  been  made. 
3d.  That  the  note  was  made  "  payable  and  negotiable  at  the  Planters*  Bank  of 
the  State  of  Mississippi,  at  Natchez;"  and,  as  such,  is  a  negotiable  note  transfer- 
able by  endorsement,  and  was  prescribed  by  the  prescription  of  five  years.  C.  C. 
art.  3505.  **  In  order  to  make  a  promissory  not«  negotiable,  it  is  not  essential  that 
it  should  in  terms  be  payable  to  order  or  bearer;  any  other  equivalent  expression, 
cleariy  demonstrating  the  intentbn  to  make  it  negotiable,  wul  be  of  equal  force 
and  validity."    See  Stoiy  on  Notes,  s.  44. 

The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  This  suit  is  brought  upon  a  note  by  which  Harrisoth  Gihson  S^ 
Harris^  bound  themselves  in  solido.  It  is  dated  and  payable  in  Natchez,  and 
fell  due  on  the  5th  September,  1839.  This  suit  was  brought,  and  citation  wb9 
served,  in  November,  1846. 

The  defendant  relies  on  three  preecriptbns :  I.  The  prescription  of  six  year* 
by  the  laws  of  Mississippi.  This  cannot  avail  him.  Cribson  wa»r  before  the  ex- 
ecution of  the  note,  and  so  continued  until  his  death,  a  citizen  and  resident  of 
Louisiana;  his  succession  was  opened  here,  and  all  his  available  property  was  mt- 
uated  here.  Under  these  circun^istances  there  can  be  no  reason  for  making  this 
case  an  exception  to  the  general  rule,  that  the  law  of  the  fomm  "regulates  pre- 
scription. 

II.  It  is  urged  that,  by  the  lasvs  of  Mississippi,  all  daims  against  the  snccessioD 
of  a  deceased  person  not  presented  within  eighteen  months  after  publication  of 
notice  for  that  purpose,  are  declared  to  be  forever  barred,  and  t&e  estate  of  the 
testator  or  intestator  discharged.  It  was  very  forcibly  aifued,  on  the  part  of  the 
plaintiff,  that  Qib$(m*s  succession  was  opened  in  Louisiana,  the  State  of  his  doni<- 
icil,  and  in  which  all  of  his  available  property  was  situated;  that  the  ad- 
minisCration  subseqmentiy  opened  in  Mississippi  was  merely  auxilliary,  and 
for  the  purpose  of  enabling  the  administrator  to  prosecute  a  chose  in  ac- 
tion there,  acknowledged  in  the  petition  for  letters  to  be  of  equivocal  ral- 
ue,  the  pursuit  of  which  was  subsequentiy  abandoned,  so  tiiat  not  a  dollar 
was  ever  realized  there.  Under  such  circumstances,  it  would  have  5een 
a  vain  thing  on  the  part  of  the  creditor  to  take  proceedings  there ;  and  it 
would  seem  that  his  rights  against  the  principal  administration  in  this  State 
should  not  be  affected  by  his  inaction  in  Mississippi.  But  however  this  may  be^  is 
is  not  satisfactorily  proved  that  proper  publication  was  made  in  Mississippi  accord- 
ing to  the  reqiuisitions  of  her  statutes,  and  there  is,  thereibre,  no  legal  basis  for  thiv 
Iktmch  of  the  defence. 

in.  It  is  said  that  the  claim  is  barred  by  the  prescription  of  five  years,  under 
article  3595  of  our  Cbde.  That  prescripti<m  is  applicable  to  negotiable  instni- 
ments,  and  we  do  not  consider  llie  note  in  question  as  felling  under  tiiat  denomina- 
tion, llie  note  is  payable  to  the  commissioners  of  the  sinking  fund,  and  not  t)» 
tJhem  oir  their  order.  The  defendant,  however,  contends  that  the  negotiable 
ehaiBCter  of  the  instrument  is  demonstrated  by  the  subsequent  expressionsr 
•*  payable  and  neg9tiahU  at  the  Planters'  Bank  of  the  State  of  Mississippi,  at 
Natchez."  In  this  view  we  do  not  concur;  the  expressions,  we  think,  point  to 
the  place  of  payment.  They  are  very  common  in  ordinary  notes,  which  are- 
promissoiy  notes  in  the  pn^r  sense,  by  being  made  pay^le  to  order.  The  very 
fre^ent  we  of  this  phrase  in  instruments-  nogotiable  by  their  tenor,  shows^  that 
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the  words  in  qnestion  are  not  commonly  used  for  the  purpose  of  designatiiig  the        Youno 
chamcter  of  Che  obligation.     In  that  aense  they  would,  as  ordinarily  tosed,  be    chossgrovk 
surplusage. 

Besides  the  word,  if  construed  in  the  sidnse  contended  for,  would  present  an 
anomalous  and  unusal  contract — '< negotiable  at  the  Planters'  Bank" — ^that  is  to 
«ay — ^if  you  endorse  it  at  the  Planters'  Bank,  the  party  taking  will  be  an  endorsee, 
but  if  you  endorse  it  any  where  else,  he  will  be  a  mere  transferee. 

The  proper  meaning  of  the  expression  is  best  asceitained  by  the  application  of 
the  rule  nascUur  a  sooUs,  and,  being  joined  to  the  word  payable,  it  is  to  be  oon- 
oidered  as  pointing  to  the  place  of  payment,  and  perhaps  to  the  sort  of  currency 
usual  at  the  place. 

For  the  purpose  of  pescription  we  have  construed  the  character  of  the  inslaxi- 
ment  with  reference  to  our  own  jurisprudence.  See  the  case  of  Lacoste  v. 
BenUnij  3  An.  p.  220.  Judgment  affirmed* 


Bbown  V.  Stone. 

An  action  on  a  promissory  note,  commenced  by  attachment  against  a  non-resident  mak«r,  by 
whom  the  note  was  execated  in  the  State  of  A^  where  he  resided,  payable  in  the  State  of 
Mn  cannot  be  maintained,  here  after  the  time  required  to  prescribe  the  note  by  our  laws,  on 
the  ground  of  the  da^  not  having  been  prescribed  by  the  laws  of  M.  Per  Curiam:  Th« 
maker  having  lived  in  A.  at  ^e  time  he  became  a  party  to  the  note,  plaintiff  coold  not  have 
contemplated  his  bringing  or  keeping  himself  witliin  the  jurisdiodon  of  Mn  and  he  •cannot 
be  considered  as  having  done  any  act  by  which  his  creditor  has  been  prevented  from  ooUect- 
ing  his  debt. 

l%e  general  rale  is  that,  prescription  is  jjc^vemed  hy  tb«  UrJorL 

APPEAL  from  the  District  Court  of  Madison,  S^lhy,  J. 
TlunMLS  and  Snyder,  for  the  plaintiff.  By  the  laws  of  Mississippi,  all  actions 
upon  instruments  of  me  kind  sued  on,  are  barred  by  the  statute  of  limitatwns,  after 
die  lapse  of  six  years  from  their  maturity.  Howaitl  4p  Hutchison's  Digest,  p«  569, 
8.  91.  But  by  the  99th  sec.  of  the  same  act  (page  571),  so  long  as  die  debtor  is 
not  a  resident  of  said  State,  the  prescription  remains  in  abeyance.  The  debt 
therefore  not  being  extingnished  in  Mississippi,  we  have  only  to  test  it  by  the 
Jaws  of  our  own  State.  By  art.  3505  C.  C.  actions  upon  biUs  of  exchange  and 
promissory  notes  are  prescribed  by  the  lapse  of  five  years,  unless  interruption  has 
taken  pkie  in  one  of  the  modes  pointed  out  by  law.  JPrescription  does  not  run 
in  &vor  of  an  absent  debtor,  nor  against  those  who  cannot  prosecute  their  claims. 
iitone  has  always  resided  in  the  State  of  Arkansas;  and  he  could  not  be  aued 
either  in  the  State  of  Mississippi  or  Louisiana.    7  La.  580.     1  An.  405. 

BemisSf  for  the  appellant.  I^e  prescription  of  five  years  applies  to  absentees. 
C.  C.  3505,  3506.  15  La.  146.  Prescription  is  governed  by  the  lex/ari.  Sto* 
ry's  Conflict  of  Laws,  2d  ed.,  §577. 

The  judgment  of  tho  court  (King,  J.  absent,)  was  pronounced  by 
RosT,  J.  This  suit  was  brought  by  attachment  upon  a  promissory  note  of  the 
defendant,  who  is  a  citizen  of  the  State  of  Arkansas,  subscribed  and  made  paya- 
ble in  the  State  of  Mississippi.  At  the  time  of  the  institution  of  this  suit  more 
than  five  years  had  elapsed  afrer  the  note  became  due,  and  the  defence  set  up  is 
the  plea  of  prescription,  under  art.  3505  C.  C. 

The  case  is  before  us  on  the  appeal  of  the  defendant,  and  the  only  question  it 
presents  is,  whether  the  action,  not  having  been  commenced  within  the  period 
pre64;ribed  by  the  laws  of  Louisiana,  can  now  be  maintained  under  the  statute  of 


Browh 

r. 
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limitatioiiB  of  t^e  State  of  MisBiBsippi.  As  the  defendant  lived  in  ArkansaB  at  the 
time  he  became  a  party  to  the  note,  the  plaintiff  did  not  contemplate  that  he 
should  bring  or  keep  himself  within  the  jurisdiction  of  Missidsippi,  and  he  cannot 
be  considered  as  having  done  any  act  by  which  his  creditor  has  been  prevented 
from  collecting  his  debt. 

Under  the  circumstances,  we  consider  the  defendant  as  protected  by  art.  3505* 
the  general  rule  being  that  the  law  of  the  forum  governs  the  prescription  of  ac- 
tions. Neioman  v.  Goza^  2  An.  642.  Story,  Conflict  of  Laws,  §  576,  577. 
Union  Cotton  Manufactory  v.  Lobdell,  7  Mart  N.  S.  108. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  coats  in  both  courts. 


'     4 
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Ex  PARTE  Barrett. 

Dedsion  in  Stanion  v.  Parker,  3  Rob.  550,  affirmed. 

APPLICATION  for  a  Mandamus  to  Buchanan,  Judge  of  the  Fifth  District 
Court  of  New  Orleans.  Sever,  for  the  appUcant.  No  other  counsel  ap- 
peared in  this  case.  The  judgment  of  the  court  (King,  J.  absent,)  was  pro- 
nounced by 

Slidell,  J.  For  the  reasons  asdgned  in  the  case  of  State  v.  Judge  BucJutn- 
an,  13  La.  576,  and  Stanton  v.  Parker,  2  Rob.,  550,  it  is  ordered  that  the  writ 
of  mandamus  prayed  for  in  this  case  be  refused,  at  the  applicant's  costs. 


The  Union  Bank  of  Louisiana  v.  Jones. 

The  board  of  directori  of  the  branch  of  the  Union  Bank  at  Covington,  being  clotfaed  by  tfac 
Stat,  of  S  April,  1839,  incorporating  ihe  bank,  and  by  the  roles  and  regolationa  adopted  by 
the  board  of  directors  of  the  mother  bank,  with  such  powers  only  as  the  charter  expressly 
granted,  or  such  as  were  necessary  and  incidental  to  the  aooomplisbment  of  the  objects 
contemplated  by  the  charter,  in  establishing  an  office  of  disooont  and  deposit  at  that 
place,  were  limited  agents,  nnanthorized  to  make  a  donation  of  the  property  of  the 
stock-holders*,  consequently,  where  the  maker  of  a  note  owned  by  the  bank  made 
a  ee$9io  honorum,  the  board  of  directors  of  the  branch  could  not  authorise  die  cashier 
to  vote  for  his  discharge,  thereby  abandoning  all  claim  against  the  insolvent  in  the  event  of 
his  comiog  to  better  fortune,  and  discharging  the  endorser.  The  bank  having  acquired  a 
light  to  a  dividend  whether  a  discharge  was  voted  or  not,  ^e  vote  was  purely  gratutiona — a 
mere  donation,  and  not  binding  on  the  bank. 

A  third  person  can  derive  no  benefit  from  an  usurpation  of  power  by  an  agent  on  whose  acta 
he  relies,  where  such  usurpation  was  known  to  him. 

Decisions  in  Union  Bank  v.  Jone»,'  as  to  the  certificates  of  notice  of  protest,  ante  p.  2S0, 
affirmed. 

APPEAL  from  the  District  Court  of  St.  Tammany,  Penn,  J. 
HaUey,  for  the  appellants.  The  directors  of  the  branch  were  themselves 
without  authority  to  grant  a  discharge.  They  were  agents,  having  only  a  pow- 
er of  administration,  and  could  not  remit  a  debt,  for  remission  is  an  act  of  own- 
ership. Union  Bank  of  Louisiana  v.  Bagley,  10  Rob.  43.  Pothier,  Oblig.  619. 
Mandat,  164.  C.  C.  art.  630.  The  charter,  s.  34  (Acts  1832,  p.  68,)  pro^dea 
**that  there  shaU  annuaDy  be  appointed  by  the  board  of  directors  of  toe  Union 
Bank,  to  administer  (pour  administrer)  the  affaursof  said  offices  of  discount  and 
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deposit,  fiye  or  SGTen  directors."    The  expression  "to  administer'*  is  employed   Union  Bank 
in  our  law  in  contradistinction  **to  use  as  owner."     We  derive  the  term  from  ^* 

the  french  law,  where  it  is  used  in  the  same  acceptation.  There  are  many  familiar  ^^^ 
instances  of  this  employment  of  the  word.  I  will  note  only  that  in  art.  2965  of  the 
Code,  defining  the  effect  of  the  mandate  in  general  terms,  and  that  of  the  express 
mandate.  It  seems  reasonable  to  infer  from  the  use  of  a  term  of  this  received 
meaning,  to  define  the  object  of  the  appointment  of  the  directors  of  the  branches, 
that  the  legislature  has  given  them  the  power  of  general  agents — a  power  of  ad- 
ministration, the  transaction  of  the  ordinary  business  of  the  offices,  the  care  and 
safe  investment  of  the  capital.  That  this  construction  gives  the  intention  of  the 
legislature  is  plain,  from  other  features  in  the  charter.  Section  2  provides  "that 
the  deliberations  of  the  board  of  directors  of  said  corporation  (the  mother  bank) 
shall  have  the  same  force  and  effect  as  the  deliberations  of  the  stock-holders." 
Sec.  34  makes  the  directors  of  the  branches  subject  "to  all  such  regulations  and 
rales  as  may  be  adopted  by  the  board  of  the  mother  bank  for  the  goveniment  of 
said  officers."  The  board  of  the  mother  bank  is  composed  neccessarilv  of  stock- 
holders, (s.  10);  the  directors  of  the  branches  are  not  required  to  be  stock-holders; 
besides,  the  board  of  the  mother  bank  appoints  the  directors  of  the  branches.  The 
first  is  a  body  of  owners  having  a  right  in  themselves,  and  an  interest  at  stake. 
The  second  are  creatures  of  the  first,  deriving  all  authority  from  their  appoint- 
ment, and  have  no  interest  whatever.  The  first  are  principles,  the  second  mere  . 
agents.  The  proximity  of  the  branches  to  the  mother  bank,  the  &cility  of  com- 
municalang  with  it,  create  a  presumption  that  it  was  contemplated  by  the  legisla- 
ture that  for  all  ti^ansactions  out  of  tlie  usual  course  of  business,  the  directors  of 
the  branches  should  consult  the  board  of  the  mother  bank.  "  Lorsque  le  man- 
dant  n*est  pas  assez  61oign6  pour  que  son  procureur  ne  puisse  facilement  le 
coDsulter  sur  ses  affaires  extraordinaires  qui  peuvent  survenir,  la  presumption 
est  que  le  mandant  par  la  procuration  g6nerale  qu^il  lui  a  donn6e  n'a  entendu  le 
charger  que  de  ses  affaires  couranUs  et  ordinaires,  qui  ne  soufiirent  pas  de  diffi- 
culte."  This  mle  expresses  a  reservation  most  reasonably  implied  in  the  trust  to 
eveiT  agent. 

"If  the  powers  of  such  attorneys  or  officers  have  not  been  expressly  determin- 
ed, they  are  regulated  in  the  same  manner  as  those  of  other  agents."  C.  C.  430. 
If  Ae  charter  be  not  sufficiently  explicit,  we  must  ascertain  the  powers  of  the 
directors  of  the  branches  from  the  rules  of  the  law  of  mandate.  The  powers  of 
the  directors  being  given  "in  general  terms,  confer  only  a  power  of  administra- 
tion.*' "The  power  must  be  express  and  special  in  general,  where  things  to  be 
done  are  not  merely  acts  of  administration,  or  such  as  facilitate  such  acts."  C.  C. 
2965,  2966.  Pothier,  Mandat,  148.  "C.uelqu'  6tendue  que  soit  une  procuration 
gen^rale,  elle  ne  donne  pas  au  procureur  le  pouvoir  de  disposer  par  donation 
d'ancnne  chose  des  biens  dont  on  lui  a  donn6  la  gestion.  Cost  une  consequence 
de  ce  principe,  que  le  procureur  omnium  bonorum  n'a  pas  le  pouvoir  de  fture  une 
remise  gratuite  de  quelque  droit  qui  nppartiendrait  au  mandant,  une  telle  r6mise 
lorsqu'eUe  est  gratuite,  6tant  une  v6ritable  donation."  Pothier,  Mandat,  164. 
Ofig.  619.  The  only  instance  of  remission  within  the  power  of  the  general 
agent  is  that  given  from  necessity,  of  a  part  of  the  debt  in  order  to  preserve  the 
rest  of  it.  "La  remise  d'une  partie  de  la  cr^ance  pour  se  conserver  le  surplus, 
et  dans  k  crainte  de  perdre  tout.  EOe  ne  se  fait  pas  tant  animo  donandi,  que 
daDsTintention  de  s'assurer  par  ce  moyen  le  paiement  du  surplus  de  la  dette  et  de 
ne  pes  tout  perdre."  It  may- well  be  doubted  whether  even  the  directors  of  the 
mother  bank  can  give  a  discharge,  without  the  consideration  of  an  advantage.  But 
it  is  certain  that  the  directors  of  a  branch  cannot.  This  discharge  was  not  nec- 
essaiy  to  enable  the  bank  to  participate  in  the  proceeds  of  the  insolvent's  estate. 
Tlie  discharge  was  gratuitous.     C.  C.  2173. 

No  presumption  of  a  ratification  of  the  discharge,  which  the  defendant  may 
derive  from  me  recognition  by  the  board  of  the  vote  of  the  cashier  in  other 
respects,  can  avail  the  defendant.  The  ratification  cannot  be  implied — it  must  be 
express.     C.  C.  2990. 

Jones,  pro  se.  The  holder  of  the  note  sued  upon,  not  having  preserved  his 
rights  unimpaired  against  the  maker,  the  endoraer  is  discharged.  See  Civil  Code, 
arts.  3030,  3032.  Lobdell  v.  Niphler,  4  La.  294.  Hereford  v.  Chase,  1 
Rob.  212.  Callahan  Y.  Tanner,  3  Rob.  299.  McGuire  v.  Wooldridge,  6  Rob.  47. 
GusHner.  Union  Bank,  10  Rob.  412.  Freeman  v.  ProfileU  11  Rob.  33.  Bank 
of  the  UmUd  States  v.  Hatckj  6  Petera'  U.  S.  Rep.  250.  Chitty  on  Bills, 
299,  305. 
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Union  Bank       The  cashier  of  the  branch,  Read,  had  a  right  to  do  every  thing  within  the 
V-  scope  of  his  authority,  without  any  special  authorization,  according  to  the  gen- 

JoiTES.  ^1^  usage,  practice  and  course  of  business  of  such  institutions;  and  such 
acts  are  binding  on  the  bank.  The  cashier  is  the  executive  officer  of  the  bank,  through 
whom  and  by  whom  the  whole  monied  transactions  of  the  bank,  in  paying  or  re- 
ceiving debts,  and  discharging  or  tnmsferring  securities,  are  to  be  conducted.  He 
is  entrusted  with  all  the  funds  of  the  bank  in  cash,  notes  and  bills,  and  other  se- 
curities, to  be  used^  from  time  to  time,  for  the  oi'dinary  and  extraordinary  exigen- 
cies of  the  bank.  And  any  restrictions  upon  his  authority,  with  regard  to  the 
disposal  of  the  notes  and  bills  belonging  to  the  bank,  must  be  established  by  com- 
petent proofs,  and  will  not  be  presumed  to  exist.  See  Story  on  Agency,  sees.  16, 
62,  63,  114.  Minor  v.  MerchanU*  Bank  of  Alexandria,  1  Peters'  U.  S.  Kep. 
70.     C.  C.  art.  429,  430. 

Even  if  Read  had  not  been  cashier,  he  had  possession  of  this  note  endorsed 
in  blank,  which  gave  him  the  legal  title  to  it  as  owner,  and  with  it  he  appeared 
before  the  notary,  and  his  authority  to  controul  the  proceedings  to  that  amount 
could  not  be  questioned.  The  delivery  of  a  note  endorsed  in  blank  to  an  agent, 
invests  him  with  all  the  authority  respecting  the  disposal  of  the  note  that  could 
be  conferred  by  power  of  attorney.  Story  on  Agency,  s.  104.  Chitty  on  Bills, 
p.  147.  Story  on  Bills,  s.  207.  Conrey  v.  Elbert,  2  An.  18.  Succession  of 
]St£olas,  2  An,  97. 

If  there  should  remain  any  doubt  as  to  the  authority  of  Read,  that  doubt  is  re- 
moved by  the  conduct  of  plaintiffs,  which  amounts  to  a  ratification.  His  acts 
having  been  notified  to  the  corporation,  no  objection  was  made.  It  has  recognized 
the  selection  of  syndic,  has  controlled  his  administration  and  received  the  divi- 
dends. Having  acquiesced  in  the  acts  done  in  its  name  for  nearly  six  years,  re- 
ceived the  benefits  of  so  much  of  the  acts  of  the  agent  as  was  favorable,  still 
retaining  that  agent  in  its  employ,  it  is  now  too  late  to  disapprove  of  the  part 
deemed  unfavorable.  C.  C.  art.  2252.  Story  on  Agency,  s.  90,  93,  244,  250, 
260.  1  Livermore  on  Agency,  p.  44,  63.  The  Episcopal  Charitable  Society  v. 
The  Episcopal  Church  in  Dedham,  1  Pick.  372.  Reid  v.  Powell,  11  Rob.  98, 
Elam  V.  Carruth,  2  An.  275. 

The  cases  reported  in  10  Rob.  pp.  43,  47  of  The  Union  Bank  v.  Bagley,  and 
Bagleyv.  Tate,  no  doubt  induced  the  plaintiff  to  commence  the  present  suit;  but 
the  nature  of  the  claims  enforced  in  those  suits  were  entirely  different  from  the 
present.  The  claims  that  were  opposed  by  Bagley  belonged  to  the  parent  bank, 
they  were  not  under  the  administration  of  Read  in  his  capacity  of  cashier  of  the 
branch,  and  it  was  not  shown  on  the  trial  that  he  had  any  authority  to  represent 
that  bank.  Had  that  authority  been  shown,  it  would  not  have  varied  the  result; 
because  those  claims  were  founded  on  special  mortgages,  executed  by  Terrell  on 
property  wliich  he  afterwards  sold  to  Bagley,  subject  to  the  mortgages,  and  in 
violation  of  clauses  m  them.  Read,  when  he  appeared  before  the  notary,  dis- 
charged Terrell,  but  reserved  the  rights  of  the  bank  on  the  mortgaged  property; 
and  the  bank  in  those  suits  only  sought  to  enforce  those  rights.  It  did  not  dis- 
avow the  acts  of  Read,  as  their  agent,  but  sought  only  to  enforce  the  stipulations 
he  had  made  m  their  favor. 

The  judgment  of  the  court*  {King,  J.  absent,)  was  pronounced  by 
Slidell,  J.  The  defendant,  who  is  sued  as  the  endorser  of  a  note  discounted 
and  held  by  the  branch  of  the  Uuk>n  Bank  at  Covington,  contends  that  he  has 
been  released  from  all  liability,  by  reason  of  the  voluntary  discharge  of  the 
maker.  Terrell,  the  maker  of  the  note,  had  made  a  cessio  bonorum.  At  &e 
meeting  of  his  creditors  tiie  cashier  of  the  bank  appeared,  and  voted  a  discharge  of 
the  insolvent.  It  does  not  appear  that  any  authority  to  do  so  had  been  given  by 
the  mother  board,  nor  does  any  resolution  appear  on  the  minutes  of  the  branch 
board ;  but  a  witness,  who  was  at  that  time  a  director  of  the  branch,  states  thatt 
to  the  best  of  his  knowledge  and  recollectbn,  the  board  of  directors  of  the  Cov- 
ington branch  requested  the  cashier  to  attend  the  meeting,  accept  the  surrender, 
and  grant  a  discharge.    We  do  not  deem  it  necessary  to  say  whether  this  evidence 

*  EusTis.  C.  J.,  though  a  stockholder  of  the  Union  Bank,  tat  on  this  case,  at  the  request  ot 
Che  defendant. 
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WB8  admissible,  and  if  admissible,  whether  it  proved  that  a  resolution  of  the   Union  Bakd 
branch  board  was  passed  authorizing  the  cashier  to  give  the  vote.    Assuming,  then,        Jokxs. 
that  there  was  such  a  resolution,  we  shall  limit  ourselves  to  the  enquiry,  whether 
it,  and  the  act  of  the  cashier  under  it,  were  binding  on  the  corporation. 

It  is  obvious  that  the  discharge  was  a  mere  donation.  Terrell  had  made  a 
cessio  honorum ;  and  the  bank  had  acquired  a  right  to  a  dividend,  whether  a  dis- 
charge was  voted  or  not.  The  vote,  therefore,  was  without  consideration,  and 
purely  gratuitous.  If  binding,  it  was  an  abandonment  of  all  future  claim  against 
the  insolvent,  in  the  event  of  his  coming  to  better  fortune,  and  by  consequence,  a 
discharge  of  the  endorser.  It  gave  up  the  propeity  of  the  stockholders,  without 
anj  value  received. 

When  the  directors  proper  of  a  corporation  gratuitously  destroy,  or  give  up  its 
property  or  rights,  there  can  be  no  doubt  they  will  be  personally  liable  to  stock- 
holders for  all  consequent  injury ;  but  whether  such  an  act  could  be  invoked  by  a 
third  person  as  binding  upon  the  corporation,  we  do  not  think  it  is  indispensable 
now  to  discuss.  We  will  confine  ourselves  to  the  examination  of  the  question 
directly  presented  here — ^the  authority  of  the  board  of  this  branch  so  to  affect  the 
rights  of  the  corporation ;  premising  that  the  incapacity  of  the  cashier,  virtuU 
cficU,  is  clear.    See  T%e  Union  Bank  v.  Bagley^  10  Rob.  43. 

The  management  of  this  corporation  was  placed  by  the  charter  in  the  hands 
of  directors ;  but  to  the  usual  powers  was  superadded  the  unusual  grant,  that  the 
deliberations  of  the  board  of  directors  shall  have  the  same  force  and  effect  as  the 
defiberations  of  the  stockholders.  But  the  language  of  the  charter  is  very  different 
when  it  comes  to  speak  of  the  branch  boards.  After  providing  for  the  establish- 
ment of  eight  ofices  of  discount  and  deposit,  at  various  points  out  of  New 
Orleans,  the  seat  of  the  corporation  it»elf,  it  provides  that  there  shall  be  annually 
appointed  by  the  board  of  directors  of  the  Union  Bank  to  administer  the  aifaurs 
of  said  c^ces  of  discount  and  deposit,  five  or  seven  directors,  three  of  whom 
shaB  constitute  a  quorum;  and  said  directors  shall  choose  from  among  them- 
selves a  president,  and  shall  be  subject  to  all  such  regulations  and  rules  as  may 
be  adopted  by  the  board  of  the  mother  bank  for  the  government  of  said  officers, 
not  inconsistent  with  the  provisions  of  this  charter.  By  sec.  35,  proviswn  was 
made  for  the  appointment  by  the  mother  board  of  cashiers  of  those  officers  of 
discount  and  deposit,  who  were  to  furnish  such  security  as  may  be  required  by 
the  mother  board.  By  the  30th  section  it  was  enacted  that  the  directors  of  said 
ofiices  of  discount  and  deposit  shall  appropriate  two-thirds'  of  the  capital  of  such 
ofllces  to  loans  on  mortgage,  and  one-third  to  loans  on  promissoiy  notes  or  bills  of 
exchange,  and  they  were  authorized  to  loan  or  discount  upon  notes  secured  by 
mortgage.  By  the  39th  section,  the  rate  of  interest  upon  loans  by  these  offices 
was  established ;  and  by  the  40th  section  power  was  given  to  the  mother  bank 
to  withdraw  the  country  ofiSces,  in  the  event  of  their  operations  respectively  not 
netting  over  a  certain  rate  of  interest. 

No  grant  of  power  to  the  office  at  Covington,  in  the  form  of  rules  and  regula- 
tions adapted  by  the  board  of  the  mother  bank,  having  been  shown,  we  must  look 
to  the  charter  alone  for  the  powers  of  the  Covington  board ;  and,  under  the  char- 
ter, we  cannot  consider  them  as  vested  with  an  unqualified  control — the  jus  uten" 
dx  et  ahuUndi^  but  as  limited  agents,  clothed  with  such  authority  only  as  was 
expressly  granted  by  the  charter,  or  was  necessarily  incident  to  the  accompfish- 
ment  of  the  objects  contemplated  by  the  charter  in  using  a  certain  portion  of 
the  capitd  of  the  bank  for  loans  and  discounts,  and  keeping  an  office  of  deposit  as 
tiMrem  provided.    The  power  of  makii^  a  donation  of  the  property  of  the  stock- 
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Umoir  Bank  holders,  which,  if  we  hold  the  discharge  valid,  has  been  virtually  exercised  in  the 
J0NX8.  gratuitous  release  of  Terrell  and  of  the  defendants,  was  not,  we  think,  within 
the  legitimate  sphere  of  their  authority. 

The  defendant  has  not  shown  that  he  has  been  in  any  wise  injured  by  the 
attempted  discharge  of  Terrell ;  but  if  he  had  been  reduced  into  inactivity  against 
Terrell  by  the  conduct  of  the  board,  the  responsibility  cannot  be  thrown  upon 
the  principal  of  the  agents  who  thus  usurped  authority.  The  power  of  the 
Covington  board  was  the  creature  of  a  statute,  and  as  such  was  known  to  the 
defendant;  and  a  party  can  derive  no  benefit  from  the  known  usurpation  of 
power  by  the  agent  on  whose  acts  he  relies. 

The  note  appears  to  have  been  properly  protested,  and  the  objection  made  to 
the  certificate  of  notice,  was  considered  and  overruled  in  the  case  of  the  Union 
Bank  v.  Jones,  ante  p.  220. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  reversed, 
and  that  plaintiffs  recover  from  the  defendant  the  sum  of  $540,  with  interest  fi:t)m 
the  26th  day  of  April,  1842,  until  paid,  at  the  rate  of  seven  per  cent  per  annum, 
and  costs  in  both  courts. 


D WIGHT  V.  Richard. 

A  new  trial  will  not  be  allowed  on  accoant  of  the  absence  of  plaintifTs  attorney,  caused  by 
tbe  ignorance  of  the  latter  of  the  month  in  which  the  tenn  of  Uie  court  was  to  be  held, 
where  the  commencement  of  the  term  was  fixed  by  law,  and  the  plaintiiT  was  in  the  paruh 
in  which  the  court  was  held  and  aware  of  the  day  on  which  the  term  would  commence, 
and  might  have  appeared  and  asked  a  continuance,  and,  if  unsuccessful,  have  empk>yed 
other  counsel. 

The  fact  that  no  return  had  been  made  on  an  er  parte  order  of  surrey,  at  the  tune  of  trial,  is 
no  gtonnd  for  a  new  trial.  It  was  a  matter  to  he  submitted  to  the  discretion  of  the  court  on 
an  application  for  a  continuance. 

Tbe  fact  of  a  case  being  set  for  trial  and  tried  on  the  same  day,  in  a  district  court  in  die 
country,  wiU  not  entitle  a  party  to  a  new  trial.  It  is  a  matter  to  be  submitted  to  the  dis- 
cretion of  the  court,  on  an  application  Ibr  a  continuance. 

Where  a  judgment  bearing  int^est  has  been  eiyoined,  such  additional  interest  only  can  be 
allowed,  on  dissolving  the  injunction,  as  wiU  make  the  rate  allowed  equal  to  the  highest 
conventional  interest 

The  judgment  rendered  against  a  plaintiff  on  his  non-appearance,  should  not  be  oonclnaiTe 
against  him,  but  one  of  non-suit  only. 

Bee.  3  of  Stat  of  25  March,  1831,  authorizing  the  allowance  of  interest  and  damages  on  the 
dissolution  of  an  ii^unction,  applies  to  injunctions  of  orders  of  seizure  and  sale  in  other 
cases  than  those  enumerated  in  art.  739  of  the  Code  of  Practice,  in  which  the  party  is  not 
required  to  give  bond. 

APPEAL  from  the  District  Court  of  Assumption,  RandalU  J-    DwigkU  for 
the  appellant.     <S.  L,  Johnson,  for  the  defendant.     The  judgment  of  the 
court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  Richard  sold  Ihcight  his  interest  in  a  tract  of  land.  One  of  the 
instalments  not  being  paid  at  maturity,  Richard  obtained  an  order  of  seizure  and 
sale.  Dvnght  then  arrested  the  order  by  injunction,  alleging  outstanding  titles 
and  disturbance,  etc.  An  order  of  survey  was  granted,  in  March,  1848,  on 
DwighVs  ex  parte  motion,  and  upon  suggestion  that  a  survey  was  necessary  to 
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«how  the  quantity  of  land  covered  by  adverse  claims.  On  the  second  day  of  the  Dwight 
May  temi,  1848,  the  defendant's  counsel  moved  that  the  cause  be  set  &r  trial  fur  EiCHAno. 
that  day.  This  having  been  done,  the  cause  was  taken  up  on  that  day ;  and,  the 
plaintiff  having  been  called  and  not  appearing,  a  judgment  waa  rendered  in  &vor 
of  the  defendant  in  injunction,  with  two  per  cent  interest  in  addition  to  the  in- 
terest which  the  amount  enjoined  bore,  and  twenty  per  cent  damages.  On  the 
thbrd  day  of  the  term  the  phintiff  applied  lor  a  new  trial,  supporting  his  applica- 
tion by  the  affidavits  of  himself  and  his  attorney.  The  new  trial  waa  refused; 
and  the  pbtintiff  has  appealed* 

The  principal  ground  of  tlie  application  is,  the  absence  of  die  attorney.  The 
plaintiff  deposes  that  his  attorney,  who  lived  m  another  parish,  had  the  sole 
charge  of  the  case ;  that  he  wrote  to  him  on  the  9th  and  14th  May,  urging  his 
punctual  attendance;  but  that  his  attorney  did  not  receive  the  letters  until  the 
16th.  The  attorney  deposes  that  he  had  been  under  the  impression  that  the 
term  was  to  be  held  in  June,  but  not  feelmg  certain  that  it  was  not  to  be  in  May, 
he  wrote,  on  the  2d  May,  for  information,  and  received  from  his  client,  on  the 
16th,  the  two  letters.  That  he  immediately  started,  and,  by  travding  day  and 
ni^t,  was  enabled  to  reach  the  court  on  the  third  day  of  the  term. 

Although  there  seems  to  be  hardship  m  this  case,  we  have  concluded  that  we 
cannot  relieve  llie  plaintiff  by  reversing  the  judgment  and  remanding  the  cause 
for  a  new  trial,  without  establishing  a  dangerous  precedent,  ^e  rules  which 
govern  courts  in  the  administration  of  justice  are  framed  with  reference  to 
general  results,  and  must  be  respected  and  enforced,  although,  in  particular  cases, 
they  may  operate  harshly.  We  do  not  think  we  can  relieve  this  parly,  because 
his  case  was  taken  up,  and  disposed  of,  ex  parte^  through  the  mistake  of  his 
attorney.  The  term  of  the  court  was  established  by  statute;  the  attorney  aqd 
his  client  were  bound  to  know  the  law,  and  cannot  plead  ignorance  of  it.  Besides, 
the  plaintiff  was  in  the  parish,  was  aware  of  the  day  on  which  the  court  woukL 
open,  and  was  anticipating  the  necessity  of  readiness  for  trial.  Finding  that  his 
attorney  did  not  arrive,  he  could  have  appeared  and  asked  a  continuance,  and,  if 
unsuccessful,  could  have  employed  other  counseL 

In  Bundt  v.  Castertont  7  Bin^uim,  224,  the  cause  was  undefended ;  and  a 
verdict  having  been  found  for  the  plaintiff,  the  defendant  asked  a  new  trial  .upon 
the  ground  that  his  attorney  had  been  compelled  to  go  to  Iroland,  and  that,  in  his 
absence,  the  case  had,  through  the  inattention  and  misconduct  of  his.  clerk,  been 
called  as  an  undefended  case,  although  there  was  good  defence  on  the  merits. 
But  the  court  said,  if  we  were  to  make  this  rule  absolute  every  case  mi|^  be 
tried  twice  over,  as  defendants  would  lie  by  to  speculate  on  Ae  amount  of  the 
first  verdict  So  in  Moody  v.  Dick^  4  Neville  dc  Mannmg,  348,  there  was  a 
motaon  for  a  new  trial,  upon  affidavits  stating  that  She  defendant  had  been  kept 
in  ignorance  of  the  state  of  the  action  by  the  attorney  whom  he  then  employed, 
that  he  had  a  good  defence  upon  the  merits,  and  that  the  verdict  had  gone  against 
him  by  reason  merely  of  the  negligence  of  his  late  attorney.  Eut  the  court  said, 
that  no  sufficient  ground  for  depriving  the  plaintiff  of  his  verdiet  Jiad  been  shown, 
supposing  the  affidavits  to  be  perfect^  correct  They  suggested,  however,  upon 
die  same  supposition,  that:the  defendant  mig^t  have  a  good  cause  of  action  against 
his  late  attorney.  See  also  Allen  v.  Donnelly,  1  McCord,  113.  Hatcher  v.  Meed, 
Hardin,  515.  The  case  of  Levistones,  3  An,  246,  was  one  apparently  of  pecuUar 
hardship;  the  party  lost  his  appeal  by  the  alleged  &ult  of  his  attorney,  but  wia 

were  constrained  to  refuse  relief. 

31 
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DwiGBT  It  is  obvious  that  if  courts  were  to  abandon  the  role,  the  administntioii  of 

BicHABD.  justice  would  be  frequent^  frustrated  under  ookxr  of  the  nej^genoe  or  omiflaioiiB 
of  attomies;  and  the  inconvenience  would  be  particularly  felt  in  the  ooontiy* 
where  the  terms  are  held  at  long  intervals.  We  feel  satisfied  that  the  attorney 
in  this  case  was  not  mtentionally  absent;  but  there  are  many  cases  in  which  the 
private  mischief  must  yiM  to  the  general  convenience. 

One  of  the  grounds  for  the  new  trial  was  that  the  survey  was  not  returned. 
But  this  would  only  have  been  a  ground  to  be  submitted  to  the  discretion  of  the 
court,  on  an  application  for  a  continuance.  The  same  remark  apjAes  to  the 
setting  of  the  cause  for  trial,  and  tiying  it  on  one  and  the  same  day. 

Upon  the  authority  of  the  case  of  AUUt  v.  Henry,  2  An.  146,  we  think  the 
appellant  is  entitied  to  reDei  as  to  the  altowance  in  the  judgment  of  two  per  cent 
as  extra  interest,  the  debt  bearing  eight  per  cent. 

As  the  judgment  was  rendered  upon  the  non-appearance  of  the  plaintiff  it 
should  not  have  been  conclusive  against  him,  as  it  mi(|^t,  periiaps,  be  considered 
in  its  present  form. 

We  are  of  opimon  that  the  statute  of  1831  applies  to  injunctions  of  orders  of 
seizure  and  sale  in  cases  other  tiian  those  enumerated  in  the  739th  artide  of  the 
Code  of  Practice,  in  which  the  party  is  dispensed  from  giving  bond. 

Under  the  circumstances  we  think  it  a  proper  exercise  of  our  discretion  to 
reduce  the  damages,  the  merits  having  not  yet  been  exhibited,  and  it  not  appear- 
ing that  the  injunction  was  wantonly  obtained. 

It  is,  therefore,  decreed  that  the  judgment  be  amended,  by  striking  out  the 
allowance  of  extra  interest  of  two  per  cent,  by  reducing  the  damages  to  two  per 
cent,  and  by  reserving  to  the  plaintiff  the  ri^t  of  asserting  hereafter  by  suit  or 
defence  the  matters  of  complaint  in  his  petition  alleged;  and  that  so  amended 
the  judgment  be  affinned;  the  costs  of  this  appeal  to  be  paid  by  said  Ridumi* 


40   586  GUILLOTTB   V.   JbNXINGS. 

The  remedy  by  a  lale  it  lafoileatdiire  is  a  severe  one,  and  most  be  confined  to  cases  oomiag 
deariy  within  tiie  provirions  of  the  law. 

Art.  8590  of  the  Civil  Code  oontemplstes  that  the  terms  of  the  sale  a  lafoOe  enckin  shsU  bo 
the  same  as  those  of  tiie  first  abjudication ;  and  where  an  auction  sale  was  made  for  a 
price  payable  partly  in  caah  and  the  balance  on  credit,  bat,  on  a  resale  a  lafoUe  endUrtt 
the  property  was  offered  and  aold  for  cash  only,  the  difference  between  the  price  of  the 
first  and  second  sale  will  not  be  considered  a  Jnst  measore  of  Ae  injury  sustained  in  con- 
sequence of  the  first  purchaser's  fail««  to  comply  with  this  contract;  nor  will  it  make  any 
difference  that  tiie  change  was  attribataUe  to  delays  prodnced  by  the  fkilore  of  the  first 
porchaser,  during  which  the  note,  which  was  to  have  been  aisnmed  for  the  credit  part  of 
the  price,  matured. 

APPEAIifnmitfaeFifthDistrictiJourtof  NewOriean8,Bfldka1Ulf^  J.  BuU- 
son,  for  the  plaintiff.    Bradford,  for  the  defendant.    The  judgment  of  the 
court  (Exng,  J.  absent,)  was  pronounced  by 

Slidxij*,  J.  The  remedy  throu^  the  medium  of  ^efolU  enefUre  has  been 
properly  characteriaEed  as  ^^summaiy  and  severe,"  and  from  this  consideration  Ae 
conclusion  is  fairiy  derived  that  it  ought  to  be  confined  to  cases  dearty  coming 
within  the  provisions  of  the  law,  and  in  which  its  requisitions  have  been  observed. 
See  Second  MtMicipality  v.  Hennen,  14  La.  566. 
Article  2589  C.  C.  seems  to  us  to  contemplate  that  the  terms  of  the  follt 
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emeUre  shall  be  the  laiDe  as  those  of  the  first  adjadicatbn.    In  the  present  case     Odillottk 
thay  were  not  Ihe  same.    At  the  sale  to  the  defendant,  made  on  the  23d  May,     jznlwas. 
1843,  the  terms  were  that  the  purchaser  shonkL  assume  the  payment  of  a  note 
fiir  9640  due  in  June,  1844,  and  the  balance  cash.     At  the  folU  enckcre  the 
terms  were  cash. 

The  plaintiff  contends  that  the  change  was  attribatable  to  die  default  of  the 
defendant;  that  he  delayed  the  plaintiff  until  the  note  which  was  to  have  been 
asaomed  had  matured.  But  this  is  is  not  an  answer  to  the  objection.  The  law 
ffwem  three  remedies  against  the  defiiulting  purchaser,  the  action  fi>r  specific  per- 
formance, the  ordinary  action  for  damages,  and  the  action  based  upon  thefoUe 
emMrc^  which  itself  liquidates  the  damages,  if  properly  conducted.  If  the  sel- 
ler chooee  the  latter  remec^,  he  must  take  it  as  it  is  given,  or  not  at  aU.  When 
boCb  sales  are  made  upon  the  same  terms  the  difference  is  not  an  inequitable 
standard  of  die  injury  sustained  by  the  defendant's  fisdlure  to  fulfil  the  contract. 
Bat  when  the  terms  are  changed,  a  new  element  is  intzoduced  to  affect  the 
result ;  for  daily  experience  teaches  us  that,  in  consequence  of  the  deficiency  of 
capital,  and  the  necessity  of  the  buyer's  reliance  in  some  degree  upon  the  efforts 
of  his  future  industry,  sales  of  real  estate  are  made  more  advantageously,  in 
point  of  price,  upon  credit  than  for  cash.  Here  the  proper^  was  sold  upon  a 
partial  credit,  in  May,  1843,  for  $1,375,  and  for  cash  in  August,  1844,  for  $660. 
We  cannot  say  that  this  discrepancy  was  not  in  some  degree  owing  to  the  differ- 
ence of  terms ;  and  the  inflexible  standard  of  thefoUe  enthhe^  by  which  we  are 
caOed  upon  to  measure  the  defendant's  liabili^,  is  consequent^,  in  the  present 
case,  unsafe  and  untrue.  Had  the  remedy  been  pursued  according  to  the  requi- 
sitions of  the  law,  judicial  discretion  would  have  been  excluded  by  a  conclusive 
legal  presumption.  As  it  was  not,  the  legal  standard  has  not  been  created,  and 
diere  is  no  basis  for  the  present  suit. 

Entertaining  this  opinion,  we  have  deemed  it  unnecessaiy  to  consider  the  ques- 
tioD  of  the  effea  oi  die  fa^iseof  time  upon  the  plaintiff's  right  to  proceed  by  the 
fMe  enchire^  and  other  points  made  by  die  defendant. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  Ckrart  be  reversed, 
and  that  there  be  judgment  as  in  case  of  non-suit ;  the  {daintiff  paying  costs  in 
bodi  courts. 


Laoravb  et  al.  9.  Fowlbr. 

Where  one,  who  had  oontrtcted  to  fornith  marble  for  a  boildiag  within  a  time  fixed,  finds  it 
impoaeiMa,  in  conseqnenoe  of  tiie  inundation  of  hia  qnarriea  vnd  marble  worka,  to  comply 
with  bu  oontract  witiun  the  time  apedfled,  ia  permitted  by  the  other  party  to  fomlah  the 
materiala  afterwaida,  the  latter  nraat  pay  for  them. 

Where  one,  who  had  been  enable  to  comply  with  a  oontract  to  fiimiah  materiala  at  a  certain 
time,  and  who  la  permitted  to  Inmiah  them  afterwaida,  dauna  m  hia  petition  the  original 
oontract  price,  bat,  in  a  aapplemental  petition,  demanda  a  larger  anm  on  a  qu4MiiUwm  meruit^ 
die  amoont  claimed  in  tiie  petition  will  be  oonaidered  aa  fixing  the  price  for  which  the  oon- 
tract waa  to  be  performed  after  tiie  period  originally  fixed  for  ita  performance. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Strawbridge,  J. 
Rozier,  Benjamin  and  Micoth  for  the  phiintiffs.    Chymes,  for  the  appellant. 
The  judgment  of  the  court  {King,  J.  absent,)  was  pronounced  by 
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Laokate  Eustis,  C.  J.  The  plaintiffs  bnmght  buH  againt  the  defendant,  for  the  anm 
FowLKR.  ^  9^«  ^^^  ^^*  Of  this  amoant  $3,500  was  claimed  under  a  contract  made  be- 
tween the  paHieB  in  New  Orleans,  on  the  5th  of  Jane,  1844,  bj  which  the 
plunlaffa  boond  themselves  to  ftimish  and  pnt  np  the  granite  and  marble  work 
required  for  three  new  buildings,  to  be  erected  at  the  comer  of  Magazine  and 
Natchez  streets,  in  the  city  of  New  Orleans,  for  the  said  sum  of  $3,500,  according 
to  the  conditions  stipulated  particularly  in  said  contract;  the  balance  was  for  extra 
work  done«t  the  instance  of  the  defendant.  The  answer  alleges  that  the  work 
was  badly  done,  that  unfit  and  improper  materials  were  used,  and  that  the  contract 
has  not  been  complied  with  on  the  part  of  the  pkuntiffs,  either  as  to  the  material, 
worionanshtp,  or  the  time  stipulated  for  its  execution.  It  also  claims  tlie  sum  of 
(600  per  month,  for  the  delay  on  the  part  of  the  pkuntiffs  in  performing  the 
contract,  from  the  15th  September,  1644,  until  the  buildings  were  completed, 
and  a  large  amount  as  special  damages. 

The  suit  Was  instituted  in  1845,  and  in  April,  1846,  a  jury  found  a  verdict  for 
the  pfaiintiffs  ix  the  sum  of  $3,741,  and  againiA;  the  defendant  on  his  reconvene 
tk>nal  demand.  On  an  appeal  taken  by  the  defendant  this  court  directed  a  new 
trial  to  be  had,  being  of  opinion  that,  under  the  pleadings  and  evidence,  the 
verdict  could  not  be  sustained;  and  the  case  was  remanded  accordingly. 

On  the  return  of  the  cause  to  the  District  Court  the  pkuntiffs  filed  a  supple* 
mental  petitition,  in  which  they  allege  that  the  work  done  and  materials  fumbhed 
were  so  done  and  furnished  at  the  special  instance  and  request  of  the  defendant, 
and  were  woiih  the  sum  of  $10,000,  and  that  the  front  of  the  building  was  com- 
pleted between  the  months  of  September,  1844,  and  May,  1845,  under  the 
superintendence  of  the  architect  of  the  defendant,  employed  by  him  for  that 
purpose.  Some  new  evidence  was  offered  on  the  trial,  and  a  jury  again  found 
a  verdict  against  the  defendant  on  his  plea  ita  reoonveataon,  and  gave  the  pkun- 
tiffs the  sum  of  $3,500,  with  interest  frond  judicial  demand.  From  the  judg- 
ment rendered  in  accordance  with  this  verdict,  the  defendant  has  a(^ealed. 

The  buildings  were  not  in  a  condition  to  be  delivered  until  late  in  June,  1845« 
and  it  is  not  insisted  that  the  work  to  be  done  by  the  plaintiffs  in  making  the  fronts, 
was  completed  before  the  month  of  May  of  that  yearw  We  think  the  plaintiffii 
were  prevented  from  complying  with  their  contract  at  the  time  speeified,  to  wit, 
the  15th  September,  1844,  by  the  inundation  of  theur  quarry  and  marble  works 
by  the  floods  of  the  Mississippi  and  Missouri  rivers,  in  that  year.  The  condition 
of  time  became  thus  impossible,  and  the  defendant,  by  permitting  the  plfuntiffs  to 
famish  their  labor  and  materials  afterwards,  bound  himself  to  pay  for  them. 

It  appears  that  the  plaintiffs  had,  in  thebr  petition,  asked  no  more  from  the  defen- 
dant than  the  original  contract  price  for  their  work,  and  the  jury  have  held  them 
to  that  amount,  notwithstanding  their  claim,  as  urged  in  then:  supplemental  peti- 
tion, on  a  qwxntuM  mtntU.  The  jury  were  authoriaed  to  act  on  the  allegations 
ef  the  petition  as  fodng  the  price  upon  which  the  contract  was  to  be  performed, 
after  the  time  fixed  for  its  performance,  viz.  I5th  September,  1844  ;  and  we  do 
not  feel  authorized  to  allow  the  plaintiffs  any  thing  more,  though  the  amount 
albwed  the  plaintifis  by  the  verdict  we  consider  as  for  short  of  doing  them  justice.. 

Judgment  qffirmed. 
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Ellis  et  al.  t;.  Lauve  et  aL 

In  an  sction  on  a  note  signed  by  A.,  by  which  he  promif  ea  to  pay  a  certain  mm,  he  appearing 
on  the  face  of  the  note  to  be  the  only  party  liable  for  its  amount,  instituted  against  A.  and 
anodier  alleged  to  be  part  owner  of  a  steamer  for  the  price  of  which  tlie  note  was  given, 
A.  eamiot  be  sworn  as  a  witness,  at  the  instance  of  plaintiff,  to  establish  the  liability  of 
his  oo^efendant  as  a  partner  with  him.    He  i«  incompetent  on  aoooont  of  interest. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge  J. 
T.  A.  Clarke,  Benjamin  and  Micau,  for  the  phiintiffs.  Sigur  and  Bonford, 
fer  tbo  appellants.  The  judgment  of  the  court  (King,  J.  absent,)  was  pro- 
nounced by 

Slibsll,  J.  This  suit  is  brought  upon  two  notes  of  similar  tenor.  One  of 
them  is  in  diese  words : 

$1,202  45.  ''  Cincinnati,  July  1, 1845. 

**  Nine  months  after  date  we  promise  to  pay  to  the  order  of  5.  W.  Hartshorn, 
twelve  hundred  and  two  45-lOOths,  value  received,  payable  at  the  office  of  Omer 
Lauve,  Esq.,  N.  Orleans.  Dimitrt  6c  PijkisEifT.** 

The  petition  alleges  that  Dmitry  and  PlaisevU,  were  the  agents  of  the  defen- 
dants, and  had  been  employed  by  them  to  have  the  steamer  built,  jD.  and  P.  being 
also  pert  owners ;  that,  at  the  request  of  the  agents,  Hartshorn  built  the  hull  of 
the  boat,  and  received  the  notes  for  that  consideration,  but  not  in  novation  of  the 
claim  for  building ;  that  the  plaintiffs,  as  holders  of  the  notes,  are  subrogated  to 
the  rights  of  Hartshorn. 

At  the  trial  of  the  cause,  the  plainUfifs  offered  Dimitry  and  Plaisent  as  wit- 
nesses. The  defendant  objected  to  them  as  incompetent,  by  reason  of  interest ; 
bat  the  court  admitted  theno^  and  the  defendants  took  a  bill  of  exceptions.  This 
testimony  is  indispensable  to  the  maintenance  of  the  judgment  of  the  court  below, 
which  was  in  favor  of  the  plaintiffs.  Without  this  testimony,  there  is  no  suffi- 
cient evidence  to  connect  the  notes  with  the  building  of  the  hull  by  Hartshorn, 
nor  to  show  the  value  of  the  work  aOeged  to  have  been  done  by  him.  It  is 
necessary,  therefore,  to  decide  the  question  of  competency. 

Before  domg  so,  it  is  proper  to  notice  the  other  evidence  in  the  cause,  which 
preceded  the  introduction  of  those  witnesses,  and  which,  the  plaintiffs  contend, 
prepared  the  way  for  theor  admissibility. 

The  plaintiffs  had  offered  articles  of  partnerslup,  executed  by  the  defendants, 
by  which  it  was  agreed  that  a  steamer  should  be  built,  to  ply  on  the  Mississippi  as 
a  packet.  Lauve  was  to  be  the  steamer's  agent,  at  New  Orleans ;  Dimitry  her 
captain ;  and  Plaisent,  the  clerk.  No  partnership  name  was  designated  in  the 
articles.  It  was  also  proved  that  Dimitry  and  Plaisent  had  gone  to  Cincinnati  to 
have  the  vessel  built;  and,  with  authority  from  Lauve,  to  draw  bills  upon  him 
for  the  cost.  A  letter  to  the  like  effect  had  been  addressed  by  three  of  the 
stockholders  to  a  party  at  Cincinnati,  who  states  that  he  does  not  know  that  he 
showed  it  to  Hartshorn,  but  that  he  informed  Hartshorn  that,  the  parties  in 
Louisiana  who  wrote  it  were  in  high  ci'edit.  That  Hartshorn  built  the  hull  at 
the  request  of  Dimitry  and  Plaisent,  and  that  he  must  have  known  that  they  were 
not  the  sole  owners,  is  also  proved. 
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£ll»  It  18  obvious  that,  on  the  fiice  of  the  notes,  Dmitry  and  Plaisenit  are  die 

Lauve.  ^'^y  P<u^^  liable,  or  proposed  to  be  bound.  The  case  in  this  respect  differs  from 
that  of  Knight  against  the  same  defendants,  3  An.  p.  64.  There  the  note  pur- 
ported to  be  the  promise  of  the  **  Steamer  Belle  Creole  and  owners.'* 

This  case  is,  therefore,  one  in  which  the  plaintiffs  call  witnesses,  who  are 
primd  facie  alone  liable  to  them  for  the  debt,  for  the  purpose  of  throwing  that 
liability  upon  others,  as  partners  with  them.  An  interest  thus  exists  in  the  plain- 
tiffs' success,  which  compels  us  to  consider  them  incompetent.  Cases  there 
may  be  which,  upon  principle,  might  seem  to  countenance  the  opposite  view ; 
but  after  much  examination  we  have  not  found  a  single  case  where,  under  the 
circumstances  presented  here,  the  witness  was  admitted.  It  is  not  neceasaiy 
to  go  into  a  full  statement  of  the  decisions.  They  may  be  seen  on  reference 
to  Collins  V.  Ellis,  21  Wendell,  401.  See  also  the  case  of  McEvain  ▼.  Frank- 
lin, 2  An.  662.     Cutter  t.  Rathbun,  3  Hill,  579. 

It  was  suggested  in  argument  on  the  part  of  the  pkuntifrs,  that  the  names 
signed  to  the  notes,  Dimitry  S^  Plaisent,  mi^  be  considered  the  partnership 
name  and  style  of  the  defendants.  This  proposition  is  not  substantiated  by  tlie 
evidence.  We  have  already  observed  that  no  name  was  adopted  iu  the  partner- 
ship articles ;  and  it  is  not  shown  that  the  name  in  question  was  so  assumed, 
recognized,  and  publicly  used,  as  to  become  the  legitimate  name  and  style  of 
the  firm. 

It  is  therefore,  decreed  that,  the  judgment  of  the  court  below  be  reversedt 
and  that  this  cause  be  remanded  for  further  proceedings  according  to  law ;  the 
plaintiffs  paying  the  costs  of  this  appeal. 


\<^VS*»y'«^»^^^>rXN^rfN<N/»^* 


NiBLBTT    V.  SOOTT. 

After  a  cue  hai  been  mbmitted  on  the  meriti,  it  ie  too  late  fiir  the  appellee  to  ocmteat  tb« 
oorrectnesi  of  the  certificate  of  the  derk  that  the  tranacript  oontaina  all  the  evidence  offer- 
ed on  die  trial.  The  objection  cannot  be  considered  after  the  Implied  aoqoiescenoe  of  tiie 
appellee  in  die  oorrectness  of  the  certificate. 

A  Judgment  rendered  by  a  Circoit  Court  of  the  United  States  in  another  State,  cannot  be 
treated  as  a  fiireign  judgment  It  is  entitled  to  the  same  respect,  and  most  have  the  same 
effect,  as  thoogh  rendered  by  a  state  ooart  of  that  State,  of  competent  jurisdiction. 

Where  a  defendant,  who  has  been  personally  cited  in  an  action,  fails  to  appear,  peraonaBy 
or  by  ooonsel,  and  neglects  to  set  up  grounds  of  defence  then  existing,  it  is  his  own  laeHet, 
and  he  cannot  be  relieved  from  its  effects. 

APPEAL  from  the  District  Court  of  Madison,  Selhy,  J.    Stockton  and  SUele, 
for  the  plamtiif.     Thomas  and  Snyder,  for  the  appellant.    The  judgment 
of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  The  plaintiff  sues  upon  a  judgment  rendered  in  his  fiivor 
against  ScoU,  in  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  and  avers  that,  by  the  laws  of  the  State  of  Mississippi  in  force 
at  the  rendition  of  said  judgment,  he  is  entitled  to  interest  on  its  amount^  at  the 
rate  of  eight  per  cent  per  annum  finom  the  day  of  its  rendition.  He  had  judg- 
ment in  his  favor  accordingly  in  the  court  below. 
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The  cleik's  certificate  states   that  the  transcript  contains  all  the  evidence       Nidlkt 
adduced  at  the  trial.    The  judgment  of  the  Circuit  Court  of  the  United  States        scutt. 
is  silent  as  to  interest  after  its  rendition,  and  the  transcript  exhibits  no  evidence 
to  prore  the  law  of  Mississippi  to  be  as  alleged  in  the  petition.    As  our  own  law 
would  not  give  such  interest,  we  must  necessarily  reyerse  the  judgment  of  the 
District  Court. 

In  a  supplemental  brief  presented  by  the  phdntifTs  counsel,  after  the  cause 
had  been  submitted  upon  the  merits,  the  clerk^s  certificate  that  the  transcript 
contaiDB  all  the  evidence  is  impeached ;  and  it  is  argued  that  the  certificate  should 
be  disregarded,  because  it  does  not  appear  that  the  clerk  had  been  required  to 
note  the  testimony  at  the  trial.  The  objection  cannot  be  considered  after  the 
implied  acquiescence  of  the  plaintiff  in  the  correctness  of  the  certificate. 

To  fikcilitate  the  future  trial,  we  will  express  our  opinion  as  to  the  efifect  of  the 
judgment  upon  which  the  suit  is  brought,  and  which  is  attacked  by  the  defendant 
in  his  answer.  Among  other  matters,  he  pleads  that  he  never  employed  counsel 
for  the  purpose  of  defending  the  suit  in  the  United  States  Court ;  that  the  note 
upon  which  said  judgment  was  obtained  was  given  in  consideration  of  a  loan  of 
.bank  notes  of  various  banking  corporations  of  the  State  of  Mississippi,  which 
notes  were  not  wortii  at  the  time  of  the  loan  over  seventy  five  cents  on  the  doUar; 
tiiat  so  the  consideration  of  the  notes  was  usurious,  and,  by  the  laws  of  Missis- 
sippi, an  usurious  contracts  are  prohibited  from  bearing  interest;  that  the  respon- 
dent, never  having  employed  counsel  to  defend  the  suit,  is  not  estopped  from 
pleading  any  and  all  defences  against  this  action  that  he  could  plead  were  this 
soit  instituted  upon  the  original  note.  This  plea  was  accompanied  by  an  afiSda- 
vit  that  he  had  not  employed  the  attorney.  It  appears  from  the  examplification 
of  the  record  of  the  United  States  Court  that,  the  suit  was  upon  the  defendant's 
note,  bearing  sn  per  cent  mterest  from  its  date ;  that  the  defendant  was  duly 
summoned  in  that  suit,  in  April,  1840,  by  a  summons  commandmg  him  to  appear 
in  May*  1840 ;  and  that,  a  plea  of  the  general  issue  having  been  filed  by  persons 
purporting  to  be  his  attonues,  the  cause  was  tried,  in  November,  1841. 

A  judgment  rendered  by  a  Circuit  Court  of  the  United  States,  is  not  to  be 
treated  as  a  foreign  judgment.  Barney  v,  Patterson^  6  H.  &  J.  182.  It  is  enti- 
tled to  as  high  respect  here,  as  though  it  had  been  rendered  in  a  state  court  in 
Mississippi,  of  competent  jurisdiction.  We  consider  ourselves  bound  to  give  this 
judgment  the  same  effect  that  it  would  have  before  a  Circuit  Court  of  the  United 
States,  or,  before  a  state  court  in  that  State.  In  this  case,  the  defendant  was 
personally  summoned,  and  brought  under  the  jurisdiction  of  the  court,  and  if  he 
^  not  appear  and  set  up  the  grounds  of  defence  which  he  now  alleges,  it  was 
bis  own  ladies.  A  court  of  chancery  would  not  relieve  him  after  verdict  and 
judgment  at  law,  where  it  was  in  his  power  to  defend  himself  at  law,  and  he 
neglected  to  do  so. 

It  is  there&re  decreed  that  the  judgment  of  the  court  bek)W  be  reversed,  and 
that  this  cause  be  remanded  for  a  new  trial,  the  plaintifif  paying  the  costs  of  this 
appeal 


RoGiLLio  et  al.,  AJministrators  v.  Swipt  et  al. 

Wbere,  before  tbe  reorgaiiization  of  thejudiciary  under  the  coiuititution  of  1845,  a  defendant 
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BooiLLio  died  pending  an  action  in  a  District  Court,  the  case  wu  reqaired  to  be  lent  to  tbe  Prob  ate 

*•  Court  in  which  his  suocesBion  was  opened.    A  jadgment  subiequently  rendered  by  tbe 

*  District  Coort,  against  the  executor,  who  had  become  a  party  to  the  action,  would  be  with- 

out effect,  that  court  ceasing  to  have  jurisdiction ;    and  no  action  could  be  maintained 
against  the  heirs  on  a  judgment  so  obtained. 

APPEAL  from  the  District  Ck)Yin  of  West  Feliciana,  Lawson,  J. 
Muse,  Merrick  and  Brewer,  for  the  plaintiffs,  contended  that,  the  execu- 
tor had  a  right  to  make  himself  a  party  to  the  action  in  the  District  Court.     He 
could  even  have  acknowledged  the  debt     C.  P.  120,  161.    Henry  v.  Key,  12 
La.  214.     Morgan  v.  Morgan,  2  Wheaton,  290. 

Ratligfaxid  C^gill,  for  the  defendants,  appellants.  The  District  Court  was 
without  jurisdiction  from  the  moment  of  SwifVs  death,  his  succession  being  ad- 
ministered by  his  executor  in  West  Feliciana.  See  Code  of  Practice,  arts.  606, 
923,  983,  984,  986.  C.  C.  art  1105.  Succession  of  Ludewig,  3  Rob.  92.  Picou 
y.  Dussuau,  4  Rob.  412.  Acts  of  1828,  p.  156.  Fleming  v.  HUligsherg,  1  Rob. 
77.  Succession  of  Jacobs,  5  Rob.  270.  Kerr  v.  Kerr,  14  La.  177.  McManui 
T.  West,  18  La.  41. 

*  The  executor  could  not,  by  appearing  and  answering  in  the  District  Court  of 
East  Baton  Rouge,  give  that  court  jurisdiction,  as  he  was  acting  under  the  autho- 
rity of  the  court  of  Probates  of  West  Feliciana.  No  consent  of  parties  can  give 
jurisdiction  to  a  court  that  has  no  jurisdiction  ratione  materia*  See  cases  cited 
above,  11  Rob.  77.     C.  P.  93,  933.     14  La.  177. 

The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  by  certain  heira  of  John  Swift,  deceased, 
who  died  in  the  parish  of  West  Feliciana,  where  his  succession  was  opened  and 
administered  by  an  executor. 

The  action  is  brought  on  a  judgment  rendered  in  1839,  in  the  District  Court 
sitting  in  the  parish  of  East  Baton  Rouge,  to  which  the  executor  became  a  party 
defendant.  Under  the  decisions  of  the  late  Supreme  Court,  we  think  the  Dis- 
trict Court  was  without  jurisdiction.  In  addition  to  the  cases  cited  by  the  coun- 
sel for  the  defendants,  see  Smith  v,  WUlson,  2  La.  256.  Bullard  Y.  Andreufs, 
10  La.  219. 

The  suit  in  which  the  judgment  was  obtained  had  been  instituted  against 
Swift  in  his  life  lame.  The  Supreme  Court  held  in  the  case  of  Chreigh  v.  Mug- 
gah,  11  La.  357,  that  where  a  party  defendant  died,  pending  a  suit  in  a  District 
Court,  the  suit  should  be  sent  to  the  court  of  Probates  where  the  succession  was 
opened. 

Under  those  decisions  the  phiintiffs  cannot  maintain  their  actkin  against  the  heirs 
on  this  judgment 

The  judgment  of  the  District  Court  is  reversed,  and  judgment  rendered 
against  the  plaintiffs  as  in  case  of  non-suit,  with  costs  in  both  courts. 


HuaHET  et  al.  v.  Barrow. 

A  party  cannot  controvert  the  title  of  one  nnder  whom  he  daima. 

Where  a  hoflbaud  poichaf  ed,  during  the  eziatence  of  the  matrimonial  oommiinity,  a  settle* 
ment  right  on  die  public  landa  of  the  United  States,  and  after  iti  disaoliition  the  govern- 
ment made  to  him  individually  a  donation  of  land  on  account  of  the  aettlGment  of  the  party 
from  whom  he  purchai ed,  the  land,  under  the  ipaniah  law  then  in  force  in  tbii  State,  did  not 
inure  to  the  benefit  of  the  community,  but  belonged  exchisively  to  the  individual  to  whom 
it  waf  given.  Novis.  Reoop.  b.  tit.  4, 1.  1.  The  rule  that  things  given  by  the  sovereign 
formed  no  part  of  the  community,  but  belonged  excluaively  to  the  party  to  whom  they 
were  given,  applied  to  all  cases  except  wKere  the  donation  was  in  remuneration  for  military 
services  rendered  to  the  sovereign  by  a  husband,  wlio  had  served  without  pay  and  been 
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mappanxA  by  tihecanmimi^.  Foevo  UeH,  b.  3.  tit  3, 1. 3.  Bat  tiie  right  of  the  wile  «f  to^ny 
improremeots  made  on  the  property  u  dutmet  irom  her  right  to  tiie  property  itself:  the 
mngmefitatioii  of  ralae  by  the  common  labor  alone  makea  a  part  of  the  acqnesta  and  gaiua. 
The  facta  that  the  improrementi  were  not  made  by  the  ipoof  e«»  but  were  porchaaed  by 
tbem,  doea  not  affect  tiie  principle. 

Porchaaero  of  land  from  a  party  in  whoae  fanror  a  Judgment  had  l>een  rendered  bued  on  the 
admiaiion  of  hia  title  -by  Uie  defendant,  are  not  boond  to  enqmre  into  Ae  tmth  of  the 
admisaion.  It  ia  aniBcient  fin*  them,  in  a  oonteat  with  the  heira  of  the  party  by  whom  the 
admiasion  waa  made,  that  the  admiaaion  ia  on  the  reoorda  of  the  coart,  and  that  a  Judgment 
had  been  rendered  on  it. 

ITnder  the  atat  of  the  Legialative  Oonndl  of  10  April,  180S,  regnlaling  the  practice  of  th» 
late  Sopreme  Court  of  the  Tenritoiy,  in  all  caaes  of  Itqoidated  «ocoanta  or  demanda,  whem 
no  aaawer  had  been  filed,  the  allegationa  in  die  petition  were  to  be  taken  \pro  amfeuU^ 
and  the  Judgment  rendered  in  oonaequence  of  the  default  of  the  defendant  became  final- 
after  three  daya,  in  conaequence  of  hia  ne^genee,  without  any  agency  of  the  court. 

6ec.  12  of  art.  4  of  the  oonatitatiop  of  1812,  and  i ec.  70  of  the  oonatitution  of  1845,  which 
require  the  Judgea  of  all  courts,  aa  often  aa  it  may  be  poasibla  to  do  ao,  in  eyery  defimtiY» 
Jadgment,  to  refer  to '^e  particulaff  law  in  virtoe  of  which  luflh  Judgment  may  hare  been- 
rendaredi  and  in  all  caaea  to  adduce  the  reaaonaon  which  thdr  Judgment  ia  fininded,  doea- 
not  apply  to  an  order  making  final  a  Judgment  by  default. 

A  certificate  of  the  auditor  of  public  aoooonta  that,  *' upon  examining  the  tax-rcll  for  the 

pariah  of  T.  for  the  year ,  there  appeared  to  be  aaaeaaed  thereon,  in  the  name  and  aa  the 

property  of  A.  H.,  five  hundred  acrea  of  land,"  ia  inadmiaaible  in  evidence ;  though  proof 
had  been  previoualy  made  that  the  original  tax-roll,  which  waa  required  by  law  to  be 
depoaated  in  the  oflBce  of  the  pariah  Judge,  could  not  be  found  lAiere.  The  certificate  dia- 
doaiDg  the exiatenceof  acopy  of  the  tax-roll  i^  the  poaaeaaioB  cf  the  auditor,  aa  extract 
fram  that  copy,  properly  certified,  ia  akme  admiatiHe. 

The  ceitificate  of  a  mere  matter  of  iact  by  a  public  officer  ia  inadmiauble.  If  he  waa  bound 
to  record  the  fact,  a  copy  of  die  record,  duly  audienticated,  ia  the  proper  evidence.  Aa  to 
matten  which  he  waa  not  bound  to  record,  hia  certificate  ia  merely  the  statement  of  a  pri- 
vate pecaen,  and  therefore  inadmiaaible. 

1b  aalaa  fisr  taxes  the  asseaament  atanda  in  lieu  ef  the  judgment  in  ordiaaxy  JndicHil  aalea* 
and  the  party  relying  on  a  aale  of  that  deacription  is  bound  to  show  ita  exiatenoe  and 
legality;  Want  of  proof  of  a  proper  aaaeaaaieat  and  of  a  anffloieat  deacription  of  die  land, 
where  no  actual  possession  has  followed,  are  not  defects  that  can  be  cured  by  the  pre- 
scriptian  of  five  years,  under  the  stat.  of  10  March,  1834,  s.  4. 

The  purchase  without  warranty,  by  third  person,  of  the  right,  title  and  interest  of  a  paity 
in  a  tract  of  land  bought  by  him  at  a  public  aale  for  taxes,  but  of  which  he  never  had  poa- 
seaaion,  canned  form  the  basis  of  prescription.  The  aeooad  purchaser  was  apprized  of  the 
aature  of  hia  title,  and  that  it  waa  defective. 

APPEAL  fram  the  District  Court  of  Wert  Feliciana,  Penn^    J.  Radiff  ziA 
B.  A.  Crawford,  for  the  appeHants.    Huason^  PeUerson  aad  Brewer^  ibr 
the  defeDdant.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced 

by 

RosT,  J.  Tfak  is  a  petitory  action.  The  plaintifis, «  J^gitiiMlto  decendants 
and  forced  heirs  of  Andrevy  and  Mary  Hugkey,  deceased,  (damn  six  hundred 
and  forty  acres  of  hind  in  possession  of  the  defendant,  and  alleged  ito  have  formed 
part  of  the  community  which  existed  between  the  said  Andrew^Bikd  Mary.  The 
defendant,  and  the  warrantors  made  parties  to  the  suit,  do  not  seriouslj  contest 
Ihehefavhip  of  the  phuntiflTs,  but  they  deny  the  title  alleged,  and*  aver  that,  if  it 
ever  ensted,  it  was  not  in  the  community,  hut'm  Andrew  Hughey'tikme,  who  has 
since  been  legally  divested  of  it  in  the  foDowing  manner :  Ist.  By  ;a  judgment  in 
fovor  of  John  W,  Hall  against  him,  for  two  hundred  and  forty  arpents  thereo£ 
2d.  By  a  sheriiTs  sale,  of  three  hundred  and  sixty  acres  of  the  land,  made  on  the 
2d  day  of  June,  1824,  under  a  twelve  months'  bond,  given  by  him  in  satisfaction 
of  a  judgment  obtained  againrt  him  by  W,  Wood,  on  the  9th  of  October,  1821. 
Cd.  By  a^ax^e  made  onXhe  3d  June,  1824,  by  the  tax  collector,  df  five  hundred 
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acres  of  land  in  the  parish  of  Feliciana,  fronting  on  the  Mississippi,  and  belonghif 
to  Hugkey,  The  defendant  claims  title  under  these  partial  alienations.  He 
farther  avers  that  no  proceedings  were  ever  had  in  the  successions  of  Andrew 
and  Mary  Hughey ;  that  Andrew  died  in  1824  or  1825,  and  Mary  in  1819,  and 
that,  since  their  death,  their  successions  have  been  heareditates  jacentes.  He 
pleads  the  prescription  of  five  years  against  informalities  in  judicial  sales,  under 
the  act  of  1834  ;  the  prescription  of  ten  years  against  vacant  successions;  and 
the  prescriptions  of  ten  and  twenty  years  under  just  titles,  and  open,  peaceable, 
and  uninterrupted  possession.  There  was  judgment  in  his  favor  in  the  first 
instance,  and  the  plaintiffs  appealed. 

I.  The  first  question  which  we  will  consider  is,  whether  the  plaintifiTs  have 
made  out  a  title  in  the  community  or  in  Andrew  Hughey.  They  have  shown  a 
probate  sale  of  the  succession  of  Joshua  Barker,  dated  the  9th  of  March,  1816, 
and  pending  the  marriage,  showing  the  adjudication  to  Hughey  of  three  hundred 
acres  of  the  land  in  controversy,  more  or  less,  this  being  at  the  time  a  niere  set- 
tlement right.  The  defendant  objected  to  the  introduction  of  this  evidence  on 
various  grounds,  which  were  overruled  by  the  court,  and  we  think  properly  over- 
ruled. The  defendant,  claiming  under  Hughey,  cannot  controvert  his  title. 
Crane  et  al.  v  Marshall,  1  Mart  N.  S.  678.  VerrtVs  Heirs  v.  Candotle,  4 
Mart.  N.  S.  402.     Bedford  v.  Urquhart  et  al.  8  La.  237. 

This  purchase  was  made  during  the  existence  of  the  marriage,  and,  after  its 
dissolution,  to  wit,  on  the  8th  May,  1822,  the  United  States  made  to  Hughey 
individually  a  donation  of  six  hundred  and  forty  acres  of  land,  upon  the  original 
settlement  of  Joshua  Barker,  The  plaintiffs  contend  that,  the  rights  of  Barker 
having  been  acquired  by  the  community,  the  subsequent  donation  to  Hugkey 
must  enure  to  its  benefit.  The  donation  was  made  at  a  time  when  the  laws  of 
Spain  were  still  in  force  in  Louisiana.  Those  laws  provide  that :  Toda  cosa  que 
el  marido  y  muger  ganaren  6  compraren,  estando  de  consuno,  h&yanlo  amboe  por 
medio;  y  si fuere  donadio  de  Rey  6  de  otri,  y  lo diese  k  ambos,  hlyanlo  marido  y 
muger;  y  si  lo  diere  al  uno,  h&yalo  solo  aquel  k  quien  lo  diero."  Nov.  Recop. 
lib.  10,  tit.  4,  law  1.  This  law  expressly  ordains  that  things  given  by  the  sove- 
reign shall  not  be  common  to  the  htisband  and  wife,  but  shall  belong  exclusively  to 
the  individual  to  whom  the  king  gives  them. 

This  question  first  came  before  the  Supreme  Court  in  the  case  of  Oayoso  v. 
Garcia,  1  Mart  N.  S.  334,  and  was  decided  against  the  community.  This  deci. 
sion  was  maintained  in  the  cases  of  Rouquier  v.  Rouquier,  5  Martin  N.  S.  98, 
and  Frique  v.  Hopkins  et  al.  4  lb.  N.  S.  212.  In  the  last  case,  the  court  went 
into  an  elaborate  examination  of  the  laws  of  Spain  on  this  subject,  and  we  have 
no  doubt  of  the  correctness  of  the  opinion  to  which  they  came ;  and  the  rule 
applies  to  all  cases  coming  within  its  letter,  except  those  where  the  king  gave  in 
remuneration  of  military  services  rendered  to  him  by  the  husband,  when  he  served 
without  pay  and  was  supported  at  the  expense  of  the  community.  Fuero  Real 
b.  3,  tit  3,  law  3.  Febrero,  p.  1,  c.  1,  par.  22,  no  239.  In  the  same  case  the  court 
held,  on  the  authority  of  Febrero,  that  the  right  of  the  wife  in  ameliorations 
made  on  the  property,  is  quite  distinct  from  her  right  to  the  property,  and  that 
the  augmentation  of  value,  given  by  the  common  kbor,  alone  made  a  part  of  the 
acquests  and  gains.  The  distinction  attempted  to  be  drawn,  that  the  improve- 
ments in  this  case  were  not  made  by  the  husband  and  wife  but  were  purchased 
by  them,  does  not  appear  to  us  to  affect  the  principle.  The  knd  was  given 
without  any  price  paid  for  it,  and  not  in  renumeration  of  any  services  rendered, 
and  the  consideration  which  may  have  induced  the  donation,  or  the  fact  that  the 
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cost  of  the  improrement  right  was  paid  by  the  community,  cannot  change  the  Hvorxt 
character  and  legal  effect  of  the  grant.  We  have  no  hesitation  in  saying  that,  Barrow. 
the  land  did  not  enter  into  the  communify. 

n.  The  plaintiffs  contend  that  the  judgment  in  favor  of  Hall  cannot  prejudice 
them :  Ist.  Because  the  indentity  of  the  land  is  not  shown.  2d.  Because  the 
title  of  Hall  is  alleged  to  be  derived  from  Lardois  and  Andrew  Robertson,  and, 
as  no  tide  or  confirmation  is  shown  in  these  parties,  the  confession  of  Hugkey 
that  they  had  a  title  is  not  binding  upon  them.  The  land  claimed  by  Hall  is 
deecribed  in  the  petition  as  having  six  arpents  front  on  the  Mississippi  river  oppo- 
site the  mouth  of  Red  river,  and  then  in  possession  of  the  defendant,  by  his 
tenant.  The  defendant  compromised  this  suit,  and,  in  execution  of  the  compro- 
mise, made  the  judicial  admission  of  the  existence  of  the  plaintiff's  title  upon 
which  the  judgment  is  based.  We  are  of  opinion  that  the  evidence  of  the 
identity  of  the  land  is,  primd  faciei  sufficient,  and  that  the  plaintiffs  are  estopped 
by  the  judicial  admission  of  Hughty  that  the  title  was  in  John  W.  Hall.  Pur- 
chasers under  Hall  were  not  bound  to  enquu'e  into  the  truth  of  that  admission. 
It  was  enough  for  them  that  it  stood  on  the  records  of  the  court,  and  that  a  judg- 
ment had  been  rendered  upon  it.  1  Greenleaf,  Evid.  no.  27.  2  Annual,  446.  8 
La.  422. 

in.  It  is  next  urged  that  the  sheriff's  sale  in  the  suit  of  Wood  v.  Hughey  con- 
veys none  of  the  land  in  controversy,  and  that  there  is  no  legal  evidence  in  the 
record  establishing  the  boundaries,  or  the  identity,  of  the  land  conveyed ;  that  the 
judgment  upon  its  lace  is  unconstitutaonal,  and  can  have  no  binding  effect  upon 
any  one;  and  that  the  forms  of  law  were  not  complied  with,  in  the  execution  of, 
said  judgment  The  land  in  the  sheriff's  deed  is  described  as  fronting  on  the 
Mississippi  river,  bounded  east  by  lands  of  McMasters  and  west  by  lands  of 
Andrew  Hugkey,  and  containing  three  hundred  and  sixty  acres.  The  testi- 
mony of  Purvis  shows  that  McMasters  lived  half,  or  three-quarters,  of  a  mile 
above  die  ferry-house  opposite  the  mouth  of  Red  river.  This  testimony,  it  is 
true,  does  not  fix  with  precision  the  line  of  McMasters,  but  it  shows  that  the 
land  sold  was  the  eastern  portion  of  the  tract,  and  the  line  may  easily  be  ascer- 
tained by  reference  to  the  survey  and.  location  made  by  the  United  States. 

The  judgment  in  that  case  is  in  these  words :  **  A  judgment  by  default  having 
been  rendered  in  this  case,  it  is,  therefore,  ordered  that  judgment  be  rendered 
for  the  plaintiff  for  $596  4Qi,  with  eight  per  cent  interest  from  31st  January, 
1821,  till  paid,  and  costs  of  suit."  It  is  urged  that  the  plaintiff  did  not  prove 
his  demand ;  that  the  judgment  does  not  show  that  three  judicial  days  elapsed 
after  the  default,  and  does  not  contain  the  reasons  upon  which  it  is  founded,  ua 
required  by  the  constitution  of  1812. 

Under  the  act  of  the  Legislative  Council  passed,  in  1805,  regulating  the  prac- 
tice of  the  late  Superior  Court,  and  still  in  force  when  Wood  instituted  his  suit, 
in  an  cases  of  liquidated  accounts  or  demands,  when  no  answer  was  filed,  the 
allegations  in  the  petition  were  to  be  taken  pro  canfessis,  and  the  judgment, 
rendered  in  consequence  of  the  default  of  the  defendant,  became  final  after 
three  days,  in  consequence  of  his  negligence  and  sufferance,  without  any  agency 
of  the  court.  It  has  been  repeatedly  held  that  reasons  need  not  be  assigned  in  a 
judgment,  which  becomes  final  by  lapse  of  time  and  operation  of  law  on  a  judg- 
ment by  defiiult.  Allard  v.  Ganucheau,  4  Mart.  662.  Babin  et  aU  v.  Win^ 
Chester,  7  La.  460.  The  informalities  alleged  after  the  judgment  need  not  be 
noticed  in  detail,  as  it  is  evident  that  they  are  all  covered  by  the  prescription  of 
ve  yean,  under  tho  act  of  1834. 
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HvoBit  The  Uh  by  flw  tax  oonecter  eonveys  aceitaip  tract  mr  parcel  of  lancl^  agwMoil 

HARBOR.  ^  ^®  name  of  uiiftc^rctcr  Hughey^  lying  in  the  paorish  of  West  Feliciana,  contain- 
ing five  hundred  acres,  sold  to  pay  the  state  and  parish  tax  due  on  it  by  Hu^ty 
for  the  year  1822«  auountiDg  to  $12  75,  and  the  costs  and  chaiges  amounting  t9 
95.  In  support  of  thi#  sale,  die  defendant  offered  in  evidence  a  certificate  of  the 
auditor  of  public  aceountef  whidi  is  in  these  words :  **This  is  to  certify  thatr 
upon  examining  the  tax  roll  ibr  the  fiari^  of  Fdictana  for  the  year  1822,  there  qn 
pears  to  be  assessed  thereon  in  the  tiame,  and  as  the  property  oi  Andrew  Hugkey, 
five  hundred  acres  of  land,  represented  as  being  on  the  Mississippi  river.^  The 
pbintiff  ofajeeted  to  the  mtrodutftioo  of  this  certiiicate  in  evidence,  on  the  gronod 
that  it  is  net  aa  original,  nor  the  certified  copy  ijf  an  original,  but  a  mere  certifi- 
ealle  of  the  amdtoor,  who  is  Hot  shown  to  be  the  keeper  of  the  tax  rolls ;  and  fur- 
ther that  il  eootiains  no  description  of  the  land  pretended  to  be  assessed. 

We  are  ef  opinion  that  this  exception  should  have  been  sustained.  It.  is  tme 
tSie  defendant  proved  that  the  original  tax-n)Il,  which  the  law  requires  to  be  de- 
posited in  t2le  ofiSee  of  the  parish  judge,  is  not  found  there ;  but  the  certificate 
Adduced  discloses  the  existence  of  a  copy  of  it  in  the  possession  of  the  auditor, 
And  an  extract  from  this  copy  properiy  certified,  was  the  only  admissible  evidence. 
The  law  never  allows  the  certificate  of  a  mere  matter  of  fiict^  given  by  a  public 
officer,  to  be  admitted  as  evidence.  If  he  was  bound  to  record  the  &ct,  the  pro- 
per evidefice  is  a  copy  of  the  record  duly  authenticated ;  and  as  to  matters  which 
he  irse  Aot  bound  to  record,  his  certificate  is  merely  the  statement  of  a  private 
fecioir,  aad,ctherefore,  inadmissible.  1  Greenleaf,  Evid.  nos.  498,  509. 
.  If  ihfil'cdrt&ltcate  had  been  properiy  in  evidence,  the  description  of  Ere  hon- 
(ftM  atttes  of  land  on  the  Mississippi  river,  unsupported  as  it  is  by  proof  of  pos- 
aessioft.under  ikb  sheriff's  salor  or  by  any  other  evidence  going  to  show  its  iden- 
tity Ifvith  £e  kHiA  clbimed,  is  too  indefinite  to  pass  the  title.  The  want  of  proof 
&S  a  proper  asDesimenl  and  of  a  snfiicient  description  of  the  land,  where  no  ac- 
tuiii  fJdsseBslMi  hn  followed,  are  not  defects  that  can  be  cured  by  the  prescription 
"if^e  years^-tmder  the  act  of  1834.  In  sales  far  taxes  the  assessment  stands 
hi  lieu  of  the  judgment  in  ordinary  judicial  sales,  and  the  party  relying  upon  a 
sale  of  that  description  Is  bound  to  show  its  existence  and  legality.  Nancantw 
t.  Weaikenhy,  6  Mart.  N.  S>  d48.    7  La.  50.     10  La.  283. 

It  ill  uiaiieceBsai^  to  determitie  whe^r  tiiis  sale  would  be  sufficient  to  sappofrt 
the  ^ea  of  preserlptioA,  as  no  possession  has  been  ^own  under  it. 

On  tile  lOtii  June,  1824^  seven  di^s  after  the  date  of  this  sale,  BtneUy  the  pur- 
«hMM>  sold  to  SUfling^  without  warrattty,  hU  fight,  Mt  and  intere$t  m  and  t9 
ft  certain  tract  of  land  exposed  to  public  sale  for  taxes,  and  purchased  by  him. 
It  does  not  appear  that  Sterling  ever  took  actual  possession,  and,  in  1834,  he 
sotdf  alio  trilhout  warranty,  to  JEFamMmMn,  mdcing  an  express  reference  to  the 
a^  tff  sale  fi^m  Sauis  to  \aatk*  This  last  sale,  whidi  embraces  several  tides, 
doea  fiot,  on  the  ftce  of  it*  purport  to  be  a  sale  of  land,  but  merely  of  c^m^  to 
Idndf  tM  the  pttvchaser  binds  himself  to  incur  all  the-  expenses  attendnig  the 
])irosecutioti  of  those  daims^  Under  tiie  deeds  from<  Bowie  to  Sterling,  and  from 
SUHing  to  HiOHnanMih  the  purchaser  was  apprized  of  the  nature  of  his  title 
abd  thkt  ft  Wa*  defoctite.  Titles  of  this  kind  cannot  form  the  basis  of  prescrip- 
tid*.  4  Malt.  N.  S.  213, 223.  5  La.  246,  247.  3  Rob.  220.  4  Martin,  436. 
10  lUU  80. 

t^lt  aedMl  mui  fiMMueMed  in  1842,  and  the  defendant  cannot  have  proscihed 
«Dder  MDveyancci  8ubteiD»cBl  in  dator  i&  those  abeody  notioed. 
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We  are  of  opinion  tbat,  after  deducting  from  the  six  hundred  and  forty  acrea  Huohet 
granted  to  Andrew  Hughey  by  the  United  States,  the  240  arpents  recovered  by  baiwow. 
John  W.  Hedl,  and  the  three  hundred  and  sixty  acres  sold  at  the  suit  of  William 
Wood  ▼.  Andrew  Hughey^  the  plaintiffs  are  entitled  to  recover  the  remainder ; 
and  that,  in  order  to  ascertain  the  boundaries  between  them  and  the  defendant, 
and  all  matters  relating  to  the  rents  and  improvements  and  the  liability  of  the 
warrantors,  the  case  must  be  remanded. 

It  18,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed.  It  is  fur- 
ther ordered  that,  the  defendant  be  forever  quieted  in  his  possession  and  title, 
agBinat  all  clahns  and  pretensions  of  the  plaintiffs,  to  th^  two  hundred  and  forty 
arpents  of  land  recovered  by  John  W.  Hall  from  Andrew  Hughey^  being  six 
arpents  front  by  forty  deep,  opposite  the  mouth  of  Red  river,  and  including  the 
house  built  by  Joahua  Barker ;  and  also  to  the  three  hundred  and  sixty  acres  of 
land  sold  at  the  suit  of  William  Wood  v.  Andrew  Hugkey^  to  be  taken  adjoinmg 
to  the  eastern  line  of  the  tract  of  six  hundred  and  forty  arpents  confirmed  by 
the  United  States  to  Andrew  Hughey,  under  certificate  no.  252,  in  pursuance  of 
the  act  of  Congress  passed  on  the  8th  May,  1822,  entitled,  an  act  supplementary 
to  the  several  acts  for  adjusting  claims  to  land  and  establishing  land  offices  in  the 
districts  east  of  the  island  of  New  Orleans.  It  is  further  ordered  that,  the 
I^aintifiii  recover  from  the  defendant  the  remainder  of  the  aforesaid  nx  hundred 
and  fbrty  acres,  and  that  the  case  be  remanded  for  the  purpose  of  ascertaining 
the  boundaries  between  them  and  the  defendant,  and  all  matters  relating  to  rents 

and  improvements,  and  to  the  liability  of  the  warrantors.    It  is  fu 

that  the  costs  in  both  courts  thus  far  incurred  be  paid  by  the  ^^0^^"^^^^^  ^ttpS 


SuccBssioN  OF  Johnson.         I    tslSK^^^^ 


Miixm  win  not  be  boand  by  a  promiiaoiy  note  tigned  by  their  tutor  in  hii  < 
the  absence  of  proof  of  judicial  aatbortty  to  make  the  note,  or  thai  iti  oonstde 
to  their  benefit. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Lawson^  J.  Bailiff' wad 
Cowgill,  for  the  tutor,  and  /.  H,  Collina^  for  the  under  tutor,  appellants. 
PaUerson  and  Brewer,  for  the  opponents,  Dorgty  6f  Co.  The  judgment  of  the 
court  (King  J.  absent,)  was  pronounced  by 

Slidkli.,  J.  /.  Dorsey  8f  Co,  sought  to  charge  the  estate  of  the  minors 
Joknsany  upon  a  promissory  note  sighed  by  Doherty,  their  tutor,  in  his  ofllcial 
capacity. 

In  the  absence  of  proof  of  a  judicial  audioriBation  to  make  the  note,  or  that 
the  consideration  of  the  note  inured  to  the  benefit  of  the  minors,  we  think  the 
claim  should  have  been  rejected.  That  those  creditors  formerly  considered 
Doneriy  personally  their  debtor,  is  shown  by  the  fiict  &at  they  sued  him  per- 
sonally upon  the  notes,  and  obtained  a  personal  ju(igment  against  him. 

It  is,  therefore,  decreed  that,  the  judgment  upon  the  opposition  of  said  /.  Dortey 
4r  Cb.  be  reversed,  and  that  upon  said  opposition  there  be  judgment  in  fovor 
of  said  minoiB ;  the  costs  of  said  opposition  in  both  courts  be  to  be  paid  by  said 
opponents. 
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Young  et  al.  v.  Tbmplbton  et  al. 

A  marriage  lettlcmsnt,  executed  in  another  State,  where  the  property  wa«  aitnated  and 
where  the  partiea  resided  at  the  time,  if  valid  by  iti  lawi,  cannot  be  effected  by  the  aub- 
aeqnent  removal  of  the  parties  to  this  State. 

By  the  laws  of  Missiaaippi,  no  covenant  or  agreement  in  consideration  of  marriage,  nor  any 
deed  of  marriage  settlement  or  deed  of  trust,  thoagfa  the  consideration  be  a  valaable  one 
and  the  bondjidet  of  the  parties  nnquestionable,  is  good  against  creditors,  onless  acknow- 
ledged by  the  parties  bound  thereby,  or  proved  before  a  judge  of  the  Supreme  Court,  or  a 
justice  of  the  county  court,  or  justice  of  the  peace,  or  notary  public  of  the  county  in  which 
the  lands,  tenements,  and  hereditaments,  or  some  part  thereof,  are  situated,  and  unless  a 
certificate  of  such  acknowledgment  or  proof,  written  upon  said  instrument,  and  signed  by 
the  officer  before  whom  it  was  made,  be  lodged  with  the  clerk  of  the  county  court  of  tbe 
proper  county,  to  be  there  recorded  in  the  same  manner  as  other  deeds  of  real  or  personal 
estate  are  required  by  law  to  be  acknowledged  or  proved.  A  marriage  settlement,  not 
duly  acknowledged  or  proved,  and  recorded,  is  not  void  merely  as  to  creditors  having  liens 
on  the  property  to  be  affected,  but  ii  void  as  to  all  creditors  whosoever. 

On  a  question  arising  under  the  laws  of  another  State,  in  which  the  english  common  Uw,  so 
far  as  adapted  to  our  constitutions  and  consistent  with  our  fisrm  of  government,  and  not 
repealed  or  modified  by  statute,  is  in  force,  and  where  the  principles  of  the  english  equity 
jurisprudence  also  prevail,  and  where  the  courts  are  authorized  to  look  to  english  author- 
ities in  equity  for  rules  of  dedsion  on  questions  turning  on  the  principles  of  equity,  theoonrts 
of  this  State  will  be  bound  to  notice  any  thing  applicable  in  principle,  which  it  finds  laid 
down  in  approved  works. 

In  those  States  in  which  the  common  law  prevails,  a  genera]  lien  on  land  resulting  from  a 
judgment,  constitutes,  per  se,  no  property  or  right  in  the  land  itself.  It  confers  only  a  right 
to  levy  on  the  land,  to  the  exclusion  of  other  adverse  interests  subsequent  in  date  to  the 
judgment,  and  can  only  be  made  effectual  by  a  levy., 

A  deed,  executed  in  a  State  where  the  english  common  law  prevails,  conveying  property 
to  a  trustee,  for  the  benefit  of  creditors  of  the  grantor,  though  firandulent  and  void  9m  to 
creditors,  is  sufficient  to  divest  the  legal  tide  of  the  grantor,  and  conclusive  against 
him.  And  where  tho  property  so  conveyed  in  trust  for  the  creditors,  is  subsequently  con- 
veyed by  the  grantor  to  a  trustee  as  a  marriage  settlement,  it  can  only  confer  on  the  intended 
wife,  or  on  her  trustee  for  her  benefit,  the  right  to  have  a  conveyance  made  to  her  of  the 
property  when  the  prior  deed  shall  have  been  satisfied  or  otherwise  discharged.  It  creates 
in  her  favor  a  lien  in  equity  only,  of  no  validity  against  a  creditor  until  actual  notice,  or  the 
filing  of  a  bill  asserting  such  lien,  which  is  constructive  notice;  and  where  a  judgment 
creditor,  who,  by  reason  of  the  conveyances  in  trust  for  the  creditors,  has  but  a  lien  in  equity 
upon  the  property  conveyed,  instead  of  a  legal  lien,  files  his  bill  in  equity  before  any  acualor 
constructive  notice  of  the  deed  of  marriage  settlement,  his  right  to  subject  the  property  to 
his  debt  win  take  precedence  of  that  of  the  wife.  As  the  judgment  creditor  would  prevail 
in  Mississippi  over  the  wife,  by  reason  of  his  earlier  assertion  of  his  equitable  claim  by  a 
bill  in  equity,  the  husband  cannot,  by  subsequently  removing  slaves,  who  formed  a  portion 
of  the  property  to  this  State,  create  a  right  of  prioriry  in  her  favor. 

APPEAL  from  the  District  Court  of  Carroll,  Selby,  J.     Short  and  Parham^ 
for  the  plaintiffs.     Thonuu  and  Snyder,  for  the  defendants.    The  judgment 
of  the  court,  {Kingy  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  suit  is  brought  on  a  judgment  obtained  by  the  plaintifirs  in 
the  State  of  Mississippi,  against  Samuel  Templeton  and  others.  The  object  of 
it  is  to  obtain  a  judgment  in  this  State  against  Samud  Templeton,  one  of  the 
defendants,  and  to  annul  a  conTeyance  of  certain  slaves  made  by  said  Templeton 
to  another  defendant,  James  Wyley,  in  trust  for  Mrs,  Templetofh  in  conaidera- 
tion  of  mairiage,  and  to  subject  the  elavei,  twenty-one  in  number,  to  the  pay- 
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ment  of  the  plaintiffs*  debt.    There  waf  a  verdict  of  a  jury  in  favor  of  the  plain-       Yovvo 

tifia,  against  TempUtony  far  the  amount  of  his  debt,  but  in  fiiTor  of  the  oHier    timplitov. 

defendants  Wyley  and  Mrs,   Ttmpleton,  against  the  plaintiff^s ;  and  judgment 

having  been  rendered  accordingly,  the  plaintiffs  have  appealed.*    The  judgment 

having  sustained  the  conveyance  under  which  the  slaves  were  held  in  trust  for  the 

benefit  of  Mr$   Templeton,  the  principal  argument  of  counsel  has  been  directed  to 

the  question  of  its  validity. 

On  the  9th  of  October,  1843,  in  view  of  the  marriage  afterwards  contracted, 
and  in  consideration  thereof,  Templetan,  the  defendant,  made  a  settlement  of 
these  slaves,  with  other  property,  through  the  instrumentality  of  a  trustee,  upon 
his  future  wife,  selecting  Wyley,  his  father-in-law,  far  the  trustee.  The  deed 
vras  executed  in  Madison,  in  the  State  of  Mississippi,  the  residence  of  Wyley ; 
that  of  Templetpn  being  in  Warren  county  of  that  State.  TempleUm  and  his 
wife,  early  in  December,  1846,  romoved  to  the  parish  of  Carroll  in  this  State, 
with  the  slaves,  and  the  instrument  above  described  was  there  recorded  about 
that  time. 

The  judgment  on  which  this  suit  is  brought,  was  rendered  in  May,  1840,  in  the. 
Curcuit  Court  of  Warren  county,  Mississippi.  If  the  marriage  settlement  was 
valid  against  the  plaintiffs  under  the  laws  of  Mississippi,  the  parties  residing  there, 
and  the  property  upon  which  it  was  to  operate  be  ing  also  there,  it  may  be  as- 
sumed that  the  rights  of  ownership  under  it  are  not  affected  by  the  removal  of 
both  to  this  State.  The  validity  and  effect  of  the  settlement  under  those  laws  is, 
therefore,  to  be  examined. 

It  is  contended  by  the  counsel  for  the  plaintiffs  that,  the  marriage  settlement 
never  had  any  legal  existence  under  the  laws  of  Mississippi,  as  to  those  who  were 
creditors  of  Templeton  at  the  time  it  was  executed ;  that  it  was  void  as  to  all 
•such  creditors,  whether  they  had  judgments  or  not,  it  not  having  been  acknow- 
leged,  proved,  or  recorded  in  the  manner  required  by  the  statutes  of  that  State 
in  order  to  give  it  effect. 

We  understand  the  statute  particulariy  referred  to  as  providing  that  no  cove- 
nant or  agreement,  in  consideration  of  marriage,  shall  be  good  against  any  credi- 
tor,  unless  it  be  acknowledged  by  the  party  bound  thereby,  or  proved  to  be  his 
act,  and  lodged  with  the  clerk  of  the  County  Court  of  the  proper  county,  to  be  there 
recorded  in  the  same  manner  as  other  deeds  of  real  or  personal  estate  are  by  law 
required  to  be  acknowledged,  proved,  and  recorded.  The  next  section  provides  that, 
an  deeds  of  settlement  of  marriage,  and  all  deeds  of  trust,  shall  be  void  as  to  all 
creditors,  unless  they  shaU  be  acknowledged  or  proved  and  lodged  with  the  clerk 
<^the  Coun^  Court  of  the  proper  county,  to  be  recorded  according  to  the  dnrec- 
tions  of  the  act.  The  dhrections  of  the  act  appear  to  be  that  the  writing  be 
acknowledged  or  proved  before  a  judge  of  the  Supreme  Court  of  the  Stato,  or  a 
justice  of  the  County  Court,  justice  of  the  peace,  or  notaiy  public  of  that  county, 
m  which  the  lands,  tenements,  or  hereditaments,  or  some  part  thereof,  are  sit- 
uated, and  that  a  certificate  of  such  acknowledgment  orproof,  written  upon  said  ins- 
trument and  signed  by  the  officer  before  whom  it  was  made,  be  lodged  with  the 
derk  of  the  County  Court,  to  be  there  recorded.  Statutes  of  Mississippi,  by 
Howard  &  Hutchinson,  p.  343. 

The  only  evidence  of  a  compliance  ^vith  the  provisions  of  this  statute  by  the . 
parties  to  the  marriage  settlement,  is  a  certificate  of  the  clerk  of  the  Probate 
Court  of  the  county  of  Madison,  State  of  Mississippi,  dated  on  the  25th  of  Decem- 

"  The  defendant  8amuel  Templetoth  also  appealed. 


TjCMPLXTOir. 
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YouHo  cember,  1843,  to  the  effect  that,  tJie  two  subscribing  witnesses  appeared  beldre 
him,  and  proved  the  execution  and  delivery  of  the  instrument  on  the  day  and  for 
the  purposes  therein  mentioned. 

In  the  act  of  settlement  TempUton  describes  himself  as  of  the  coun^  of 
Warren,  and  conveys  to  his  future  wife,  twenty-one  slaves,  together  with  the 
plantation  upon  which  he  then  resided  in  Warren  cojonty,  with  all  the  stock, 
&rming  utensils,  household  and  kitchen  furniture,  and  other  moveables.  It  ia 
therefore  apparent  that,  the  requisites  of  the  statute  as  to  acknowledgment,  prcx>f 
or  recording,  have  not  been  complied  with.  Nor  does  it  appear,  except  aa  stated, 
that  the  instrument  ever  had  effect  in  the  State  of  Mississippi.  It  stands  then 
as  a  private  writing,  without  any  act  connected  with  it  which  would  give  it  any 
effect  as  an  executed  contract. 

But  it  is  contended  by  the  counsel  for  the  defendants,  that  Mrs,  TempUUm 
must  be  considered  in  the  same  light  as  a  purchaser  for  a  valuable  consideration, 
the  law  attaching  that  import  to  marriage  settlements  from  motives  of  the  soundest 
policy.  Templeton^  as  we  have  seen,  lived  in  the  county  of  Warren,  and  his 
property  was  there  situated.  Mrs.  Templeton^  before  her  marriage,  resided  in 
the  county  of  Madison,  and  it  is  said  she  and  her  &ther,  tJie  trustee,  were 
entirely  ignorant  of  the  state  of  the  affairs  of  Templeton.  But  the  answer  to 
this  argument  is  found  in  the  statute  itself.  Whatever  may  be  the  verity  of  the 
consideration  and  the  hondfdes  of  the  party  to  the  marriage  settlement,  to  have 
effect  against  creditors  it  must  be  acknowledged,  or  proved,  and  recorded  as  the 
statute  has  provided. 

It  is  also  urged  that  marriage  settlements  not  duly  acknowledged,  proved  and 
recorded,  are  void  merely  as  to  creditors  having  liens,  but,  if  the  lien  be  lost,  such 
settlements  are  not  void  in  relation  to  creditors  having  no  lien  on  the  property 
to  be  affected  by  the  settlement. 

The  term  made  use  of  in  the  statute  is  general — all  creditors  without  any  lim- 
itataon.  If  the  operation  of  this  statute  is  only  in  favor  of  creditors  by  judgment, 
or  judgment  creditors  having  liens,  it  must  depend  exclusively  upon  the  juiis- 
prudence  of  that  State. 

In  the  case  of  Armfield  v.  Armfieldf  1  Freeman's  Chancery  Reports,  316, 
the  chancellor  of  Mississippi  stated,  in  giving  his  opinion,  that  couits  of  equity 
go  veiy  far  to  sustain  marriage  settlements  where  they  are  just  and  free  from  the 
imputation  of  fraud,  and  that  marriage  is  held  to  be  a  bond  fide  consideratioii, 
and  the  wife  stands  in  the  light  of  a  bond  fide  purchaser,  and  is  entitled  to  the 
same  protection.  He  refers  to  the  treatise  of  Atherhy  on  Marriage  Settlements, 
p.  130,  as  containing  the  doctrine  that  the  claim  of  creditors  is  never  an  objection 
to  the  execution  of  marriage  articles,  unless  they  were  creditors  by  judgment  or 
other  matter  of  record  before  the  articles  were  entered  into. 

That  the  plaintiffs  had  a  lien  on  the  properly  in  dispute  by  virtue  of  their  judg- 
ment and  its  enrolhnent,  is  conceded  in  argument;  but  it  is  urged  that  the  lien 
having  expired  by  the  effect  of  the  act  of  the  legishiture  referred  to,  although  the 
marriage  settlement  would  have  been  void  at  the  tune  it  was  executed  as  to  the 
plaintiffs,  yet  by  reason  of  the  extinguishment  of  the  lien  they  are  not  in  a  situa- 
tion to  be  able  to  contest  the  validity  of  the  marriage  settlement. 

We  understand  the  common  law  of  England,  so  far  as  it  is  adapted  to  our  in- 
stitutions and  is  consistent  with  our  form  of  government  and  not  repealed  or 
modified  by  statute,  to  be  in  force  in  Mississippi,  and  that  the  principles  of  equity 
jurisprudence  which  prevail  in  Enghmd  are  those  which  prevail  in  that  State,  and 
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that  courts  there  are  authorized  to  look  to  engUsh  authorities  in  equity,  for  rules        YovH«r 
of  decision  on  questions  turning  on  the  principles  of  equity.  TxMPLirotf. 

As  no  adjudged  case  has  been  adduced  pertinent  to  the  subject  and  as  the  true 
mie  in  this  case  which  a  court  of  equity  in  Mississippi  would  be  guided  by,  rests 
entirely  on  docd'ine,  we  are  bound  to  notice  what  we  have  found  laid  down 
in  approved  works,  and  which  is  applicable  in  piinciple  to  the  case  under  con- 
sideration. 

It  is  stated  in  the  treatise  of  Mr.  Sugden  on  Vendors,  a  work  which  has  re- 
ceived commendiitioQ  for  its  exactness  and  the  learning  ability  of  its  author,  that 
although  a  judgment  was  not  docketed  and  therefore  void  against  a  purchaser, 
yet,  if  the  purchaser  had  notice  of  it  and  did  not  pay  the  value  of  the  estate,  it 
was  presumed  that  he  agreed  to  pay  off  the  judgment,  and  equity  compelled  him 
to  pay  it;  and  that  the  general  rule  of  equity  would  warrant  the  assertion  that 
the  case  would  have  been  the  same  although  no  agreement  had  been  made.  It 
had  been  decided  by  the  master  of  the  rolls  that,  notice  of  judgment  not  docket- 
e4  was  not  material,  but  the  case  has  been  oveiTuled,  and  Lord  Eldon  decided  in 
favor  of  the  purchaser  being  bound  by  notice  of  the  judgment  creditor,  though 
tlie  judgment  was  not  docketed,  and  carried  with  it  no  Den.  C.  12,  §  20. 
This  was  the  doctrine  in  England,  on  Ihe  subject  previous  to  the  act  of  1  and  2 
Vict.  c.  110.     Vide  Coote  on  Mortgages,  71. 

By  the  act  of  the  legislature  of  Mississippi,  before  referred  to,  the  liens  cre- 
ated by  judgments  obtained  previous  to  its  passage  were  limited  to  two  years. 
The  plaintiff's  judgment  was  duly  enrolled  before  the  date  of  the  marriage  set- 
tlement,  and  under  this  law  would  have  expired  pending  the  litigation  between 
the  plaintiffs  and  Joseph  Templeton  et  al,^  which  had  for  its  object  to  subject  the 
property  of  Samuel  Templeton^  covered  by  a  deed  pf  trust,  to  the  payment  of 
their  judgment,  which  we  will  afterwards  notice. 

It  is  not  understood  that  a  general  hen  by  judgment  on  lands,  constitutes,  in 
law,  per  *«,  a  property  or  right  in  the  land  itself.  It  only  confers  a  right  to  levy 
on  the  same,  to  the  exclusion  of  other  adverse  interests  subsequent  to  the  judg- 
ment, and  can  only  be  made  effectual  by  that  means.  Conrad  v.  Atlantic  Insu- 
rance Company,  1  Peters'  Rep.  p.  443. 

The  marriage  settlement  never  having  been  recorded  in  Mississippi,  and  tfaero 
being  no  pretence  £)r  any  notice  of  it  to  tiie  plaintiffs,  it  is  very  difficult  to  per- 
ceive on  what  ground  it  could  have  been  held  valid  against  a  levy  on  the  property 
by  ao  execution  of  the  plaintiffs.  Here  this  levy  was  prevented  by  the  convey- 
ance of  the  legal  estate  in  the  property  under  the  deed  of  trust  to  Joseph  Tern- 
pletouy  which  the  plaintiffs  have  been  attempting  to  set  aside.  This  deed  having 
been  recorded  in  the  proper  county,  and  the  judgment  having  been  enrolled  there, 
it  seems  to  us  obvious,  tiiat  it  fixes  the  notice  of  both  upon  the  trustee  as  well  as 
the  paity  in  interest,  and  disclosed  fully  the  rights  of  plaintiffs  under  their  judg- 
ment, and  the  desperate  condition  of  TempleUm's  affairs.  The  transfer  of  his 
homestead,  furniture,  and  slaves,  could  imply  nothing  else,  and  we  do  not  under- 
stand how,  by  going  out  of  his  county  and  contracting  with  a  person  there,  the 
latter  could  be  held  ignorant  of,  or  relieved  against,  those  incumbrances.  Under 
onr  laws  a  marriage  settlement  of  this  character,  adversely  to  creditors,  would 
have  no  effect,  and  we  are  not  able  to  understand  on  what  ground  it  can  be  sus- 
tained on  the  principles  of  equity  recognized  in  England  and  in  Mississippi.  The 
very  case  we  before  noted,  that  of  Armjicld,  appears  to  be  conclusive  against  the 
defendants;  the  settlement  under  those  circumstances  is,  in  no  sense,  just^  nor  is 
it  free  from  the  imputation  of  fraud. 
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liMPLXTOK  ^  ^®  property  conveyed  to  him  by  the  marriage  settlement.  The  argument  of 
the  defendants*  counsel  has  given  the  answer  to  this  inquiry.  He  states  that,  aft 
the  time  of  the  recovery  and  enrollment  of  the  plaintifis'  judgment  in  Mississip- 
pir  the  tide  was  in  Joseph  TempUton  under  the  deed  of  trust.  This  deed  "was 
offered  in  evidence,  and  the  plaintifijs'  bill  in  chancety  and  the  proceedings  had, 
show  that  the  litigation  for  the  purpose  of  annulling  it,  is  still  pending  in  Missis- 
aippi.  A  statement  of  these  matters  becomes  necessary  in  oi*der  to  explain  the 
title  in  Joseph  Templeton^  as  asserted  by  the  counsel. 

The  appellants,  Youngs  Smith  ^  C«.  first  instituted  suit  in  the  Circuit  Court 
of  Warren  county,  Mississippi,  on  the  3d  of  October,  1838,  against  Samuel 
Templeton  et  al,,  in  which  the  judgment  was  obtained  which  constitutes  the 
foundation  of  the  present  action.  The  writ  in  that  suit,  was  executed  on  Tern- 
pltton  on  the  15th  of  October,  1838.  At  the  November  term,  Templeton  put  in- 
a  demurrer  to  the  declaration,  and  the  case  was  continued  until  the  next  terror 
which  was  to  come  on  the  90th  of  May,  1839.  Oou  the  9th  of  May,  1839,  he 
made  a  transfer  of  all  his  property,  consisting  of  about  nine  hundred  and  sixty- 
acres  of  land  in  Warren  oounty,  Mississippi,  with  about  fifty  negroes,  together 
witiiallthia  stock,  growing  crops,  and  every  thing,  down  to  the  household  furni- 
ture, to  his  brother,  Joseph  Templeton,  The  deed  was  put  on  record  in  Warren 
county,  on  the  ISth  July,  1839.  On  the  1st  of  May,  1840,  the  appellants  obtain- 
ed their  judgment  in  the  Circuit  Court  of  Warren  county,  tLgainst  Samuel  Tern,- 
pleton,  Isaac  N.  Olidwell,  Thomas  ikf.  Green  and  John  Gowan^  for  the  sum  of 
$11,  472  66,  and  costs  of  suit.  Execution  having  issued  on  this  judgment  and 
been  returned  **  nvlla  bonai"  the  sheriff  having  made  no  levy  on  the  property  of 
Samuel  Templeton^  it  having  been  thus  conveyed  to  Joseph  Templeton^  no  fur- 
ther proceedings  appear  to  have  been  taken  by  the  appellants  until  the  20th  of 
March,  1844.  They  then  filed  their  bill  for  the  purpose  of  annulling  the  deed  of 
trust  from  Samuel  to  Joseph  Templeton^  made  on  the  9th  of  May,  1839,  on  &e 
ground  that  it  was  made  to  hinder,  delay,  and  defraud  the  creditors.  All  the  parties 
who  were  supposed  to  claim  any  rights  under  the  deed  of  trust  were  made  parties  to 
the  suit.  AU  were  called  on  to  set  ibrth  the  amount  of  the  debts  which  they 
claimed  as  secured  by  the  deed  of  trust.  The  bill  directly  charged  that  no  such 
debts  existed,^  or  that,  if  they  ever  did  exist,  they  had  been  paid  ofif  by  Samuel 
Templeton^  and  that  the  deed  of  trust  was  held  up  as  a  shield  in  fraud  of  the 
rights  of  the  complainants.  Neither  the  creditors,  nor  Joseph  Templeton  ever 
answered  the  bill.  Judgment  jpro  confesso  was  entered  against  them  and  all  the  other 
defendants.  On  the  12th  of  June,  1845,  on  motion  of  Samel  Templeton^  the  pro 
eonfesso  judgment  was  set  aside  as  to  him,  and  he  had  leave  to  file  his  answer.  The 
only  portion  of  this  answer  we  deem  it  necessary  to  notice  is,  that  TempleUm 
admits  that  from  the  execution  of  the  deed  of  trust  in  1839,  he  had  been  in  pos- 
session of  the  property  conveyed  in  the  deed,  and  in  the  receipt  of  the  proceeds ; 
and  that  no  steps  were  ever  taken  by  the  trustee,  or  the  creditors  mentioned  in 
tiie  trust  deed»to  apply  the  property  conveyed  to  the  objects  of  the  trust.  After 
Samuel  Templeton  had  filed  his  answer  other  parties  were  added  to  the  suitwho^ 
claimed  rights  superior  to  those  asserted  by  the-  complainants,  under  certain  judg- 
ments they  held  against  Samuel  Templeton^  and,  pending  these  proceedings,  in 
November,  1846,  as  we  have  seen,  Templeton  removes  to  Louisiana  with  his 
household,  slaves,  and  moveables. 

The  marrriage  contract  was  put  on  record  in  the  parish  of  Carroll,  on  the  Stk 
•f  December,  1846-»    This  instrument  purports  to  have  been  executed  in  thd 
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vounly  of  Madison,  in  the  State  of  Mississippi,  on  the  9th  of  October,  1B4&. 
By  it  Samuel  Templtton^  in  consideration  of  the  marriage  intended  to  be  shortly 
had  between  him  KSk^  Martha  E.  Wyley,  and  in  case  the  said  marriage  should  take 
place,  conveys  to  James  Wyley^  in  trust  for  the  benefit  of  his  intended  wife,  a 
iarge  amount  of  property.  The  property  conveyed  in  the  marriage  contract  con- 
cists  of  twenty-one  of  the  sune  negroes  that  were  conveyed  in  the  deed  of  trust 
to  Joseph  Templeton ;  ako  all  the  household  and  kitchen  furniture,  stock  of  hogs, 
cattle,  sheep,  horses  and  other  beasts,  wagons  and  farming  utensils,  together 
with  a  '* fine  four-wheeled  carriage  and  harness  and  a  piano  forte'*;  and  also  a 
tract  of  land,  the  plantation  on  which  Samuel  Templeton  then  lived,  section 
twenty-six.  The  iand  is  the  same  that  was  conveyed  in  the  deed  of  trust  to  Jb- 
seph  Templeton.  This  marriage  settlement  never  was  recorded,  either  in  Mad- 
ison county,  where  it  was  executed,  or  in  Warren  county,  where  the  property  is 
sitaated. 

To  return  then  to  the  inquiry  as  to  the  title  of  the  trustee,  Wyley,  or  that  of 
the  'wife  of  the  debtor,  Samuel  Templeton,  in  the  slaves,  which  are  the  subject 
of  this  suit :  Templeton,  the  defendant,  having,  by  his  deed  of  the  9th  May, 
1839,  conveyed  his  whole  legal  estate  in  the  slaves,  with  the  other  property,  to 
his  brother  for  the  benefit  of  his  creditors,  it  is  clear  thtft  he  had  no  legal  title  re- 
maining in  him  which  he  could  convey  in  the  marriage  settlement.  The  deed  ta 
his  brother,  whether  fraudulent  as  to  creditors  or  not,  was  valid  between  the  par- 
ties, and  was  of  ample  force  at  common  law  to  vest  the  legal  title  to  the  slaves  in 
Joseph  Templeton,  and  the  deed  from  Samuel  Templeton  to  Wyley,  in  October, 
1843,  conveyed  no  legal  title  in  this  property.  It  gave  to  the  intended  wife,  or 
her  trustee,  for  her  benefit,  the  right  to  have  a  conveyanoe  made  to  her  of  the 
property  when  the  prior  deed  should  be  satisfied  by  the  payment  of  the  debts,  or 
otherwise  discharged. 

It  created  in  her  favor  a  lien  in  equity  only,  which  is  of  no  vafidity  against  a 
•creditor  untal,  either  actual  notice,  or  the  filing  of  a  bill  asserting  such  lien,  which 
is  constructive  notice.  Had  the  marriage  settlement  been  recorded  under  the 
laws  of  Mississippi  at  its  date,  (9th  October,  1843,)  such  recording  would  have 
fixed  the  date  of  this  equitable  lien  on  all  others  claiming  also  liens  in  equity  upon 
the  property.  But  before  it  was  recorded,  and  while  concealed  strangely  by  the 
trustee,  a  judgment  creditor,  who,  by  reason  of  the  deed  to  Joseph  Templeton^ 
has  but  a  lien  in  equity  upon  the  property  instead  of  a  legal  lien,  files  his  bill  in 
eqnity  oa  the  20th  March,  1844,  and  asserts  his  lien  in  equity.  In  such  a  case 
we  understand  the  rule  to  be,  qui  prior  in  tempore,  potior  in  jure  est  The  right 
of  the  judgment  creditor  to  subject  this  property  to  his  lien  in  equity  must  date 
finom  the  filing  of  his  bill,  and  that  of  the  wife,  from  the  first  publication  of  her 
equitable  claim  in  the  parish  of  Carroll,  in  184^. 

We  have  looked  in  vain  for  any  distinct  act  of  delivery,  or  of  possession,  of  the 
slaves  on  the  part  of  the  trustee,  and  can  find  no  evidence  of  any  such  act;  nor 
is  there  any  possession  on  the  part  of  the  wife,  except  thaX  which  is  left  to  the  in- 
ferred from  the  conjugal  relations.  Templeton,  the  defendant,  considered  them 
in  his  possession,  in  1845,  and  he  made  oath  to  the  fact  in  his  answer  to  the  ap- 
peDant's  bill  in  chancery. 

We  consider  the  possession  to  have  been  unchanged  since  the  first  deed  to  Jin 
seph  Templeton,  and  to  have  remained  unchanged  in  Samuel  Templeton. 

The  semoval  of  the  slaves  to  this  State  was  made  pendente  lite,  after  the  notic 
mi  the  claim  in  equity  of  the  appellants  us  judgment  creditoiB*  and  before  an 
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yowa  It  is  necessary  to  oscertmn  what  estate  or  property  the  trustee,  Wyley,  acquireii 

Ibmputov  *°  ^®  property  conveyed  to  him  by  the  marriage  settlement.  The  argument  of 
the  defendants*  counsel  has  given  the  answer  to  this  inquiry.  He  states  that,  aft 
the  time  of  the  recovery  and  enrollment  of  the  plaintiffs'  judgment  in  Misussip- 
pir  the  Hde  was  in  Joseph  Templtton  under  the  deed  of  trust.  This  deed  wa& 
offered  in  evidence,  and  the  plaintifis'  bill  in  chancery  and  the  proceedings  had* 
show  that  the  litigation  for  the  purpose  of  annulling  it,  is  still  pending  in  Missis- 
uppi.  A  statement  of  these  matters  becomes  necessary  in  oi'der  to  explain  the 
title  in  Joseph  Templeton^  as  asseited  by  the  counsel. 

The  appellants,  Yotmg^  Smith  S^  Cs.  first  instituted  suit  in  the  Ch>cuit  Conrlt 
of  Warren  county,  Mississippi,  on  the  3d  of  October,  1838,  agunst  Samuel 
Templeton  et  aZ.,  in  which  the  judgment  was  obtained  which  constitutes  the 
foundation  of  the  present  action.  The  writ  in  that  suit,  was  executed  on  Tem- 
pleton on  the  15th  of  October,  1838.  At  the  November  term,  Templeton  put  in- 
a  demurrer  to  the  declaration,  and  the  case  was  continued  until  the  next  term^ 
which  was  to  come  on  the  »Oth  of  May,  1839.  On  the  9th  of  May,  1839,  he 
made  a  transfer  of  all  his  property,  consisting  of  about  nine  hundred  and  sixty- 
acres  of  land  in  Warren  oounty,  Mississippi,  with  about  fifty  negroes,  together 
witiiallthis  stock,  growing  crops,  and  every  thing,  down  to  the  household  furni- 
ture, to  his  brother,  Joseph  Templeton,  The  deed  was  put  on  record  in  Warren 
county,  on  the  ISth  July,  1839.  On  the  1st  of  May,  1840,  the  appellants  obtain- 
ed their  judgment  in  the  Circuit  Couit  of  Warren  county,  against  iSamu^Z  Tem- 
pleton, Isaac  N.  Olidwell,  Thomas  M.  Green  and  John  Goican,  for  the  sum  of 
$11,  472  66,  and  costs  of  suit.  Execution  having  issued  on  this  judgment  and 
been  returned  **  nulla  bona,^*  the  sheriff  having  made  no  levy  on  the  property  of 
Samuel  Templeton,  it  having  been  thus  conveyed  to  Joseph  Templeton,  no  fur- 
ther proceedings  appear  to  have  been  taken  by  the  appellants  until  the  20th  o£ 
March,  1844.  They  then  filed  their  bill  for  the  purpose  of  annulling  the  deed  of 
trust  from  Samuel  to  Joseph  Templeton,  made  on  the  9th  of  May,  1839,  on  the 
ground  that  it  was  made  to  hinder^  delay,  and  defraud  the  creditors.  All  the  partaea 
who  were  supposed  to  ckum  any  rights  under  the  deed  of  trust  were  made  parties  to 
the  suit.  All  were  called  on  to  set  forth  the  amount  of  the  debts  which  they 
claimed  as  secured  by  the  deed  of  trust.  The  bill  directly  charged  that  no  such 
debts  existed^  or  that^  if  they  ever  did  exist,  they  had  been  paid  ofif  by  Samuel 
Templeton,.  and  that  the  deed  of  trust  was  held  up  as  a  shield  in  fraud  of  the 
rights  of  the  complainants.  Neither  the  creditors,  nor  Joseph  Templeton  ever 
answered  the  bill.  Judgment  jpro  confesso  was  entered  against  them  and  all  the  other 
defendants.  On  the  12th  of  June,  1845,  on  motion  of  Samel  Templeton,  the  pro 
eonfesso  judgment  was  set  aside  as  to  him,  and  he  had  leave  to  file  his  answer.  The 
only  portion  of  this  answer  we  deem  it  necessary  to  notice  is,  tiiat  Templeton 
admits  that  from  the  execution  of  the  deed  of  trust  in  1839,  he  had  been  in  pos- 
session of  the  property  conveyed  in  the  deed,  and  in  the  receipt  of  the  proceeds ; 
and  that  no  steps  were  ever  taken  by  the  trustee,  or  the  creditors  mentioned  in 
the  trust  deed^to  apply  the  property  conveyed  to  the  objects  of  the  trust.  After 
Samuel  Templeton  had  filed  his  answer  other  parties  were  added  to  the  suitwho^ 
claimed  rights  superior  to  those  asserted  by  the-  complainants,  under  certain  judg- 
ments they  held  against  Samuel  Templeton,  and,  pending  these  proceedings,  in 
November,  1846,  as  we  have  seen,  Templeton  removes  to  Louisiana  with  hi» 
household,  slaves,  and  moveables. 

The  marrriage  contract  was  put  on  recoi*d  in  the  parish  of  Carroll,  on  the  Sth. 
af  December,  1646*    This  instrument  purports  to  have  been  executed  in  tha 


NEW  ORLEANS,  APRIL,  1849. 


S59 


CDimty  of  Madison,  in  the  State  of  Mississippi,  on  the  9th  of  October,  164&. 
By  it  Samuel  Templeton,  in  consideration  of  the  marriage  intended  to  be  shortly 
had  between  hun  and  Mar^a  E,  Wyley,  and  in  case  the  said  marriage  should  take 
place,  conveys  to  James  Wyley,  in  trust  for  the  benefit  of  his  intended  wife,  a 
large  amount  of  property.  The  property  conveyed  in  the  marriage  contract  con- 
sists of  twenty-one  of  the  same  negroes  that  were  conveyed  in  the  deed  of  trust 
to  Joseph  TempleUm ;  also  all  the  household  and  kitchen  furniture,  stock  of  hogs, 
cattle,  sheep,  horses  and  other  beasts,  wagons  and  farming  utensils,  together 
with  a  *-^  fine  four-wheeled  carriage  and  harness  and  a  piano  forte" ;  and  also  a 
tract  of  land,  the  plantation  on  which  Samuel  TempleUm  then  lived,  section 
twenty-six.  The  land  is  the  same  that  was  conveyed  in  the  deed  of  trust  to  Jo- 
seph TempleUm,  This  mairiage  settlement  never  was  recorded,  either  in  Mad- 
ison coutfty,  where  it  was  executed,  or  in  Warren  oouBty,  where  the  property  is 
situated. 

To  return  then  to  the  inquiry  as  to  the  title  of  the  trustee,  Wyley^  or  that  of 
the  wife  of  the  debtor,  Samuel  TempleUmj  in  the  slaves,  which  are  the  subject 
of  this  suit :  TempleUm,  the  defendant,  having,  by  his  deed  of  the  9th  May, 
1839,  conveyed  his  whole  legal  estate  in  the  slaves,  with  the  other  property,  to 
his  brother  for  the  benefit  of  his  creditors,  it  is  clear  thtft  he  had  no  legal  title  re- 
maining in  him  which  he  could  convey  an  the  marriage  settlement.  The  deed  to 
his  brother,  whether  fraudulent  as  to  creditors  or  not,  "was  valid  between  t&e  par- 
ties, and  was  of  ample  force  at  common  law  to  vest  the  legal  title  to  the  slaves  in 
Joseph  TempleUm,  and  the  deed  from  Samuel  TempleUm  to  Wyley,  in  October, 
1643,  conveyed  no  legal  title  in  this  property.  It  gave  to  the  intended  wife,  or 
her  trustee,  fer  her  benefit,  the  right  to  have  a  conveyanoe  made  to  her  of  the 
property  when  the  prior  deed  sfaeuld  be  satisfied  by  the  payment  of  the  debts,  or 
otherwise  discharged. 

It  created  in  her  favor  a  lien  in  equity  only,  which  is  of  no  validity  agiunst  a 
•creditor  untO,  either  actual  notice,  or  the  filing  of  a  bill  asserting  such  lien,  which 
is  constructive  notice.  Had  the  marriage  settlement  been  recorded  under  the 
laws  of  Mississippi  at  its  date,  (9th  October,  1843,)  such  recording  would  have 
fixed  the  date  of  this  equitable  lien  on  all  others  claiming  also  liens  in  equity  upom 
die  property.  But  before  it  was  recorded,  and  while  concealed  strangely  by  the 
trustee,  a  judgment  creditor,  who,  by  reason  of  the  deed  to  Joseph  TempleUm^ 
has  but  a  lien  in  equity  upon  the  property  instead  of  a  legal  lien,  fiiea  his  bill  in 
equity  oa  the  20th  March,  1844,  and  asserts  his  lien  in  equity.  In  such  a  case 
we  understand  the  rule  to  be,  qui  prior  in  tempore,  potior  in.  jure  eet.  The  right 
of  the  judgment  creditor  to  subject  this  property  to  his  lien  in  e<}nity  must  date 
from  the  filing  of  his  bill,  and  that  of  the  wife,  from  the  first  publication  of  her 
equitable  claim  in  the  parish  of  Carroll,  in  184^. 

We  have  looked  in  vain  for  any  distinct  act  of  delivery,  or  of  possession,  of  the 
slaves  on  the  part  of  the  trustee,  and  can  find  no  evidence  of  any  such  act;  nor 
IB  there  any  possession  on  the  part  of  the  wife,  except  thaX  which  is  left  to  the  in- 
ferred from  the  conjugal  relations.  Templeton,  the  defendant,  considered  them 
in  his  possession,  in  1845,  and  he  made  oath  to  the  fact  in  his  answer  to  the  ap- 
pellant's biO  in  chancery. 

Wa  consider  the  possession  to  have  been  unchanged  since  the  first  deed  to  J<h 
4eph  Templeton^  and  to  have  remained  unchanged  in  Samuel  Templeton, 

The  removal  of  the  slaves  to  this  State  was  made  pendente  lite,  after  the  notic 
«f  the  daim  ia  equity  of  the  appellants  os  judgment  creditoiBt  and  before  «ii 
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Hart  defendants  of  tlie  omnibus  having  been  denied,  by  the  general  denial  filed  by 
Niw  Orleans  ^^^^  the  proof  tendered  was  inconsistent  with  that  denial.  The  objection 
A*D  Carroll-  made  by  the  counsel  for  the  plaintiff  to  the  admission  of  the  instrument  offered 

TOK  liAILROAD  ,  v  •    i     i  <i  ^  i  , 

CoMPAKT.  was  that,  there  was  no  special  pica  to  the  eifect  that  the  omnibus  in  question  had 
been  leased  and  was  not  under  the  control  of  the  defendants. 

The  responsibility  of  the  defendants  to  the  plaintiff,  as  we  apprehend,  depends 
not  upon  the  ownership  of  the  omnibus,  but  upon  the  fact  that  the  damage  was 
done  by  their  servant,  for  whose  acts  they  are  sought  in  this  action  to  be  made 
liable.  The  object  of  the  defendants  was  to  show,  by  legal  evidence,  that  tba 
omnibus  was  under  the  exclusive  control  of  the  lessees  of  the  railroad  establish- 
ment, who  alone  employed  the  drivers,  and  that  the  driver  in  this  particular  case 
was  not  their  servant  but  exclusively  that  of  the  lessees.  Under  the  general 
bsue  we  think  the  evidence  admissible. 

We  do  not  deem  it  nessary  to  decide  on  the  other  bill  of  exceptions  taken  by 
the  counsel  for  the  defendants  to  a  portion  of  the  charge  of  the  judge,  as  the  case 
goes  back,  and  the  necessity  to  determine  on  the  points  raised  may  not  agam 
occur. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause  remanded  fori 
new  trial,  with  directions  to  the  district  judge  to  admit  in  evidence  the  authentic 
act  offered  by  the  defendants  of  date  the  24th  January,  1837,  mentioned  in  the 
bifl  of  exceptions  no.  1,  and  that  the  plaintiff  pay  the  costs  of  this  appeal. 


McGiLL   V.   McGlLL. 

Receipt!  of  receiven  of  public  moneys  of  the  United  States  fiyr  the  price  of  public  lands, 
are  sufflcieut  evidence  of  title  from  the  government  to  form  the  buis  of  a  petitory  action,  in 
which  the  property  itself  may  be  recovered.  Per  Curiam  :  Landi  held  under  such  in- 
■trumenta  enter  into  the  domain  of  private  property,  and  as  auch  are  subject  to  conatncU, 
and,  when  there  ia  no  reservation  by  Congress,  are  liable  to  taxation. 

A  patent  from  the  United  States  ia  ooncluaive  evidence  of  the  diveatiture  of  the  fee  in  tiie 
land,  which  remained  in  the  United  Statea  notwithatanding  the  sale  made  by  its  officers 
and  the  receipt  of  the  price ;  but  it  does  not  affect  any  right  to  the  land  wfaicfa  may  have 
exiated  under  contracta  between  the  patentee  and  third  peisons.  The  patent,  to  whom- 
soever iaaued,  inures  to  the  benefit  of  him  to  whom  the  patentee  is  bound  to  convey  die 
legal  tide. 

A  patent  for  public  lands  fraudulently  obtained,  or  illegally  iaaued,  ia  void. 

A  purchaaer  at  a  probate  aale,  of  landa  held  by  the  deceaaed  xmder  an  act  of  sale  from  an 
aaaignee  of  the  receipta  given  by  the  receiver  of  public  moneya  for  the  original  price  of 
the  land  made  sous  wemg  prwi  and  never  registered,  who  haa  been  for  aeveral  years  in 
actual  notorioua  poaaeaaion  under  a  recorded  title,  cannot  be  affected  by  one  claiming  under 
a  aubaequent  pnrchaae  of  the  land  fnm  the  party  by  whom  the  price  waa  paid  to  the  gov- 
ernment, and  to  whom  the  patent  had  been  iaaued.  The  laat  purchaaer,  being  the  assignee 
of  the  party  by  whom  the  receipta  had  been  previonaly  aaaigned,  cannot  take  advantage  of 
the  defect  of  regiatry  and  ia  bound  by  the  act  sous  seing  privi.  C.  C.  8417,  3528,  $  5.  Per 
Curiam :  A  purchaser  will  be  charged  with  notaoe  who  baya,  in  the  face  of  a  nofecfrioos 
adverse  poaaeaaion,  under  a  recorded  title,  for  several  yean,  from  one  who  holda  merely  die 
legal  dde— the  patent,  which  inurea  to  the  benefit  of  die  equitable  owner,  witfaoat  posses- 
aion  or  apparent  ownership. 
Although  acta  under  private  aignature  do  not  of  themaelves  prove  the  date  of  their  execntton 
againat  third  peraona,  their  date  may  be  eatabliahed  by  other  evidence  beaides  the  actual 
proof  of  die  time  of  their  execution.  Any  dreanistaiices  which  rtndeis^tlie  aate-datiBg  ^ 
the  act  impossiUa  will  give  effect  to  its  date. 
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APPEAL  from  the  District  Court  of  Tensas,  Selby,  J.     Shaw,  PrentUs  and      McGill 
Finney,  for  the  plaintiff.     Stacy  and  Sparrow,  for  the  warrantor  appellant.       McGill. 
The  judgment  of  the  court  (Slidtll,  J.  not  sitting,)  was  pronounced  by 

EusTis,  C.  J.  This  is  arpetitoiy  action  for  the  recovery  of  a  certain  tract  of 
land  situated  in  the  parish  of  Tensas,  in  the  possession  of  the  defendant  Penelope 
McGill,  The  defence  was  made  by  Edward  Sparrow,  the  curator  of  the  suc- 
cession of  Ducker,  deceased,  from  whom  Penelope  McGill  purchased,  and  who 
was  cited  in  warranty  to  defend  the  suit.  The  plaintiff  had  judgment  in  the 
District  Court,  and  the  curator  has  appealed. 

Washington  purchased  the  land  in  1 833  from  the  government,  and  took  the 
usual  duplicate  receipts  for  the  price  paid  from  the  UiHted  States  receiver.  Pa- 
tents Ibr  the  land  were  not  issued  until  the  15th  June,  1837 ;  they  were  in  his 
name,  and  appear  to  have  been  received  by  him.  On  the  26th  of  December* 
1842,  a  sale  of  this  land  was  made  frx)m  Washington  to  the  plaintiff  by  public 
act  passed  in  the  parish  of  Concordia,  for  the  consideration  of  $2,200,  which  the 
vendor  acknowledges  to  have  received. 

It  is  contended  that  a  legal  title  to  the  land  has  thus  been  made  out  in  the 
plaintaiff,  which  must  prevail  unless  a  better  title  is  established  to  be  in  the  de- 
fendant, or  unless  it  be  shown  that  the  plaintiff's  title  is  fraudulent.  The  bur- 
then of  establishing  both  these  propositions  is  assumed  by  the  warrantor,  who 
defends  the  suit.  Sparrow,  the  curator,  allegea  a  valid  and  superior  title  to  the 
land  as  against  the  plaintiff  to  have  been  vested  in  the  succession  of  Ducker,  and 
that  the  purchase  of  the  title  of  Washington  was  the  result  of  a  fraudulent  com* 
bina^n  between  the  plaintiff,  who  is  the  son  of  the  defendant  Penelope  McCHll^ 
the  mother,  the  other  defendant  who  is  her  brother-in-law,  and  Washington^ 
the  object  of  which  was  to  effect  an  eviction  of  said  Penelope  McGUl  from  the 
land,  and  thereby  relieve  her  from  the  payment  of  the  price  of  the  land  for  which 
the  was  then  sued. 

We  win  examine  the  title  under  which  tl>e  defendant  holds  the  land  under 
her  purchase  from  the  succession  of  Ducker,  in  1838,  conceding  the  propositioa 
of  the  plaintiff's  counsel  as  to  the  effect  to  be  given  to  his  title,  subject  to  the  con-- 
tingency  stated. 

Penelope  McGillr  the  person  in  possession,  purchased  the  land  on  the  22d 
June,  1838,  at  the  judicial  sale  of  the  effects  of  the  succession  of  John  Ducker,, 
It  ^vas  adjudicated  at  the  price  of  $51  50  per  acre,  amounting  to  $23,175,  pay- 
able in  one,  two,  three  and  four  years.  The  procis-verbal  of  the  sale  describes 
tho  land  as  the  same  tract  purchased  by  said  Ducker  of  Jeremiah  B,  Warrenit 
containing  four  hundred  and  fifty  acres  more  or  less,  6cc.,  and  refers  to  the  in- 
ventory for  a  particular  description.  In  the  inventory  the  land  in  controversy* 
which  consists  of  several  parcels,  is  described  under  the  general  denomination  of 
lots  of  land  entered  by  Dr.  H,  F,  Washington  containing  four  hundred  and  fifty 
acres.  In  the  mortgage  given  by  the  purchaser  to  secure  the  notes  ^ven  in  ac- 
cordance  with  the  conditions  of  the  adjudication,  the  land  is  again  described  la 
the  same  manner  as  in  the  proces-verhal.  The  inventory  and  proces^erhal  were 
duly  recorded.  There  is  no  question  as  to  the  identity  of  the  land,  nor  of  Due- 
ker^s,  nor  the  defendant's  possession. 

A  writing  under  private  signature,  having  the  scrawl  of  a  seal*  bearing  date* 
Rodney,  August  Istf  1834,  signed  by  /.  B,  Warren,  and  bearing  the  signature  of 
two  witnesses,  is  produced  in  evidence  on  the  part  of  the  warrantors.  It  pur- 
ports that  J,  B.  Warren  hath,  on  that  day,  bargained  and  sold  to  John  Ducker 
the  land  in  controversy  on  the  bonks  of  the  Mississippi,  describhig  it  by  one  oT 
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^ouna  It  is  necessary  to  ascertun  what  estate  or  property  the  trustee,  Wyley,  acquired 

HiKPLXTOK  ^^  ^®  property  conveyed  to  him  by  the  marriage  settlement.  The  argument  of 
the  defendants*  counsel  has  given  the  answer  to  this  inquiry.  He  states  that^  aS 
the  time  of  the  recovery  and  enrolhnent  of  the  plaintiffs'  judgment  in  Mississip- 
pir  the  title  was  in  Joseph  Templeton  under  the  deed  of  trust.  This  deed  was 
offered  in  evidence,  and  the  plaintiifis'  bill  in  chanceiy  and  the  proceedings  had, 
show  that  the  litigation  for  the  purpose  of  annulling  it,  is  still  pending  in  Missis- 
aippi.  A  statement  of  these  matters  becomes  necessary  in  oi*der  to  explain  the 
title  in  Joseph  Templeton^  as  asserted  by  the  counsel. 

The  appellants,  Yowig,  Smith  4*  C»^  ^rat  instituted  suit  in  the  Circuit  Cour^ 
of  Warren  county,  Mississippi,  on  the  3d  of  October,  1838,  against  Samuel 
Templeton  et  cd,,  in  which  the  judgment  was  obta'med  which  constitutes  the 
foundation  of  the  present  action.  The  writ  in  that  suit,  was  executed  on  Tem- 
pleton on  the  15th  of  October,  1838.  At  the  November  term,  Templeton  put  in- 
a  demurrer  to  the  declaration,  and  the  case  was  continued  until  the  next  tenur 
which  was  to  come  on  the  90th  of  May,  1839.  Oou  the  9th  of  May,  1839,  he 
made  a  transfer  of  all  his  property,  consisting  of  about  nine  hundred  and  sixty 
acres  of  land  in  Warren  oouaty,  Mississippi,  with  about  fifty  negroes,  together 
witiiallthis  stock,  growing  crops,  and  every  thing,  down  to  the  household  furni- 
ture, to  his  brother,  Joseph  Templeton.  The  deed  was  put  on  record  in  Warren 
county,  on  the  ISth  July,  1839.  On  the  1st  of  May,  1840,  the  appellants  obtain- 
ed their  judgment  in  the  CSircuit  Court  of  Warren  count?^s  against  Samuel  Tem- 
pleton, Isaac  N.  Glidwell,  Thomas  M.  Green  and  John  Gowan,  for  the  sum  of 
$11,  472  66,  and  costs  of  suit.  Execution  having  issued  on  this  judgment  and 
been  returned  *^  nuUa  bona,**  the  sheriff  having  made  no  levy  on  the  property  of 
Samuel  Templeton,  it  having  been  thus  conveyed  to  Joseph  Templeton,  no  fur- 
ther proceedings  appear  to  have  been  taken  by  the  appellants  until  the  20th  of 
March,  1844.  They  then  filed  their  bill  for  the  purpose  of  annulling  the  deed  of 
trust  from  Samuel  to  Joseph  Templeton,  made  on  the  9th  of  May,  1839,  on  the 
ground  that  it  was  made  to  hinder^  delay,  and  defraud  the  creditors.  All  the  partiea 
who  were  supposed  to  claim  any  rights  under  the  deed  of  trust  were  made  parties  to 
the  suit.  All  were  called  on  to  set  forth  the  amount  of  the  debts  which  they 
claimed  as  secured  by  the  deed  of  trust.  The  bill  directly  charged  that  no  such 
debts  existed^  or  that^  if  they  ever  did  exist,  they  had  been  paid  off  by  Samuel 
Templeton,.  and  that  the  deed  of  trust  was  held  up  as  a  shield  in  fraud  of  the 
rights  of  the  complainants.  Neither  the  creditors,  nor  Joseph  Templeton  ever 
answered  the  bill.  Judgment  jpro  confesso  was  entered  against  them  and  all  the  other 
defendants.  On  the  12th  of  June,  1845,  on  motion  of  Samel  Templeton,  the  pro 
wnfesso  judgment  was  set  aside  as  to  him,  and  he  had  leave  to  file  his  answer.  The 
only  portion  of  this  answer  we  deem  it  necessary  to  notice  is,  that  TempltUm 
admits  that  from  the  execution  of  the  deed  of  trust  in  1839,  he  had  been  in  pos- 
session of  the  property  conveyed  in  the  deed,  and  in  the  receipt  of  the  proceeds ; 
and  that  no  steps  were  ever  taken  by  the  trustee,  or  the  creditors  mentioned  in 
the  trust  deed,  to  apply  the  property  conveyed  to  the  objects  of  the  trust.  After 
Samuel  Templeton  had  filed  his  answer  other  parties  were  added  to  the  suitwho^ 
claimed  rights  superior  to  those  asserted  by  the-  complainants,  under  certain  judg- 
ments they  held  against  Samuel  Templeton,  and,  pending  these  proceedings,  in 
November,  1846,  as  we  have  seen,  Templeton  removes  to  Louisiana  with  hia 
household,  slaves,  and  moveables. 

The  marrriage  contract  was  put  on  record  in  the  parish  of  Carroll,  on  the  5th 
af  December,  1646«    This  instrument  purports  to  have  been  executed  in  tha 
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CDunly  of  Madison,  in  the  State  of  Mississippi,  on  the  9th  of  October,  164&.  Yovga 
By  it  Samuel  Templeton,  m  consideration  of  the  marriage  intended  to  be  shortly  Txmplbtov. 
had  between  him  and  Martha  E.  Wyley,  and  in  case  the  said  marriage  should  take 
place,  conveys  to  James  Wyleij,  in  tiiist  for  the  benefit  of  his  intended  wife,  a 
iarge  amount  of  property.  The  property  conveyed  in  the  marriage  contract  con- 
cists  of  twenty-one  of  the  same  negroes  that  were  conveyed  in  the  deed  of  trust 
to  Jweph  Templeton ;  also  all  the  household  and  kitchen  furniture,  stock  of  hogs, 
cattle,  sheep,  horses  and  other  beasts,  wagons  and  farming  utensils,  together 
with  a  **  fine  four-wheeled  carriage  and  harness  and  a  piano  forte";  and  also  a 
tract  of  land,  the  plantatbn  on  which  Samuel  Templeton  then  lived,  section 
twenty-six.  The  land  is  the  same  that  was  conveyed  in  the  deed  of  trust  to  Jo- 
$eph  Templeton.  This  marriage  settlement  never  was  recorded,  either  in  Mad- 
ison couifty,  where  it  was  executed,  or  in  Warren  county,  where  the  property  ii 
situated. 

To  return  then  to  the  inquiry  as  to  the  title  of  tiae  trustee,  Wyley,  or  that  of 
the  wife  of  the  debtor,  Samuel  Templeton,  in  the  slaves,  which  are  the  subject 
of  this  suit :  Templeton,  the  defendant,  having,  by  his  deed  of  the  9th  May, 
1839,  conveyed  his  whole  legal  estate  in  the  slaves,  with  the  other  property,  to 
fajs  brother  for  the  benefit  of  his  creditors,  it  is  clear  tlhtft  he  had  no  legal  title  re- 
maining in  him  which  he  could  convey  in  the  marriage  settiement.  The  deed  to 
Ms  brother,  whether  fraudulent  as  to  creditors  or  not,  was  valid  between  the  par- 
ties, and  was  of  ample  force  at  common  law  to  vest  the  legal  title  to  the  slaves  in 
Joseph  Templeton,  and  the  deed  from  Samuel  Templeton  to  Wyley,  in  October, 
1843,  conveyed  no  legal  title  in  this  property.  It  gave  to  the  intended  wife,  or 
her  trustee,  for  her  benefit,  the  right  to  have  a  conveyanoe  made  to  her  of  the 
property  when  the  prior  deed  should  be  satisfied  by  the  payment  of  the  debts,  or 
otherwise  discharged. 

It  created  in  her  favor  a  Uen  in  equity  only,  which  is  of  no  validity  against  a 
•creditor  untO,  either  actual  notice,  or  the  filing  of  a  bill  asserting  such  lien,  which 
is  constructive  notice.  Had  the  marriage  settiement  been  recorded  under  the 
laws  of  Mississippi  at  its  date,  (9th  October,  1843,)  such  recording  would  have 
fixed  the  date  of  this  equitable  lien  on  all  others  claiming  also  liens  in  equity  upon 
the  property.  But  before  it  was  recorded,  and  while  concealed  strangely  by  the 
trustee,  a  judgment  creditor,  who,  by  reason  of  the  deed  to  Joseph  Thmpletont 
has  but  a  lien  in  equity  upon  the  property  instead  of  a  legal  lien,  fiies  his  bill  in 
equi^  OB  the  20th  March,  1844,  and  asserts  his  lien  in  equity.  In  such  a  case 
we  understand  the  rule  to  be,  qui  prior  in  tempore,  potior  in  jure  eeL  The  right 
of  the  judgment  creditor  to  subject  this  property  to  his  lien  in  ecfuity  must  date 
from  the  filing  of  his  biD,  and  that  of  the  wife,  from  the  first  publication  of  her 
equitable  claim  in  the  parish  of  Carroll,  in  184-6. 

We  have  looked  in  vain  fbr  any  distinct  act  of  deliveiy,  or  of  possession,  of  the 
slaves  on  the  part  of  the  trustee,  and  can  find  no  evidence  of  any  such  act;  nor 
IS  there  any  possession  on  the  part  of  the  wife,  except  thaX  which  is  left  to  the  in- 
ferred from  the  conjugal  relations.  Templeton,  the  defendant,  considered  them 
in  his  possession,  in  1845,  and  he  made  oath  to  the  fact  in  his  answer  to  the  ap- 
pellant's bill  in  chancery. 

We  consider  the  possession  to  have  been  unchanged  since  the  first  deed  to  Jin 
seph  Templeton^  and  to  have  remained  unchanged  in  Samuel  Templeton, 

The  removal  of  the  slaves  to  this  State  was  made  pendente  lite,  after  the  notic 
of  tfae  claim  in  equity  of  the  appellants  os  judgment  creditorst  and  before  «ii 
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YouNO        appearance  of  the  mairiage  settloment,  which  is  now  set  up  to  defeat  it.    From 


TlMPLXTOir. 


the  best  consideration  which  we  have  been  able  to  give  to  this  difficult  question, 
we  believe  that,  in  a  couit  of  equity  in  Mississippi,  the  judgment  creditor  would 
prevail,  for  the  reason  that  he  was  the  earliest  to  assert  his  equitable  claim  by  the 
filing  of  his  bill  over  the  wife's  equitable  title  which  her  trustee  had  neglected  to 
assert  and  publish.  If  she  could  not  have  secured  her  priority  in  Missiseippi,  we 
cannot  permit  the  husband,  by  removing  the  subject  of  the  litigation  to  this  State, 
to  create  a  right  of  priority  in  her  favor. 

In  this  view  of  the  case  it  is  not  necesssary  to  consider  whether  the  13th  sec- 
tion  of  the  stat.  of  24  February,  1844,  of  the  State  of  Mississippi,  by  which  the 
lien  of  preceding  judgmenls  was  to  cease  in  two  years,  is  or  is  not  in  confiict 
with  the  constitution  of  the  United  States.  If  the  law  is  held  to  operate  upon 
any  other  than  liens  at  law,  we  think  it  is  sufficient  to  say  that,  the  lien  in  this 
case,  which  we  have  called  alien  in  equity,  was  put  into  execution  within  the  two 
years  required,  to  wit,  in  March  following  its  passage.  The  proceeding  was 
against  the  property  in  the  possession  of  Samuel  Templeton,  and,  until  we  find  it 
decided  by  the  courts  of  Mississippi  that,  the  lien  is  lost  both  in  law  and  equity, 
hy  the  effect  of  the  statute,  while  it  is  in  litigation,  under  a  state  of  &ctB  as  pre- 
sented in  this  case,  we  must  give  the  parties  before  us  the  benefit  of  our  own  con« 
▼ictions. 

It  is  contended  that  the  deed  of  trust  from  Samuel  Templeton  to  Joseph  Tern- 
pleton^  presents  an  obstacle  to  the  application  of  the  slaves  to  the  satisfaction  of 
the  judgment  of  the  plaintifi*s.  We  think  not.  A  court  of  equity  in  Mississip- 
pi, would  not  hesitate  in  decreeing  the  nullity  of  that  deed.  The  retention  of  an 
interest  in  the  grantor,  the  possession  which  he  retains,  with  the  revennes,  and 
the  fact  that  no  time  is  to  be  discovered  from  its  tenor,  within  which  it  is  to  be 
executed,  are  objections  fatal  to  its  validity.  We  conclude,  therefore,  that  the 
plaintiffs  are  entitled  to  the  relief  they  ask. 

It  is,  therefore,  decreed  that,  the  judgment  in  favor  of  the  plaintiffs  against 
Sarmiel  Templeton  stand  affirmed,  that  the  judgment  in  favor  of  Martha  E. 
Templeton  and  the  said  James  W.  Wyley  be  reversed,  and  that  the  conveyance 
from  the  said  Samuel  Templeton  to  the  said  James  W.  Wyley,  for  the  use  of 
Martiia  E.  Wyley,  of  date  of  the  9th  of  October,  1843,  so  foi-  as  the  same  re- 
lates to  the  slaves  mentioned  therein  and  described  in  the  plaintiffs'  petition,  be 
declaired  to  be  null,  void,  and  of  no  effect,  and  that  said  slaves  be  subjected  to  the 
payment  of  the  said  plaintiff's  debt,  with  interest  and  costs ;  and  that  the  appel- 
lees pay  the  costs  of  this  appeal. 


4    8001 

46    403 

46    035 


RiGHTOE  et  al.  V.  De  Lizardi  et  al. 

In  an  action  for  a  partitbn  of  land  all  the  parties  in  intereat  must  be  joined;  and  it  devolve! 
on  the  plaintiff,  on  an  iBsne  mode  by  one  of  the  dcfendanta,  to  show  that  the  proper  par- 
ties are  before  the  court.    C.  C.  1252.    C.  P.  1024. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Pres- 
ton, for  the  plaintiffs.  T,  A,  Clarke,  for  the  appellant.  The  judgment 
of  the  court  (Slidell,  J.  not  sittmg  on  account  of  relationship  to  one  of  the  par- 
ties,) was  pronounced  by 
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KirrG,  J.    The  plaintiffs  allege  themselves  to  be  the  owners  of  a  large  tract  of      Rightob 
land,  in  partnership  with  the  defendants,  and  have  instituted  this  suit  for  a  parti-   jy^  Lizardi. 
tion.     The  defendant  Slidell  alone  opposed  the  action.     A  judgmeat  was  ren- 
dered in  the  court  below  in  accordance  with  the  prayer  of  the  plaintiffs,  and  the 
defendant,  Slidell,  hjaa  appealed. 

An  insuparable  objection  presents  itself  to  our  affirming  the  judgment  appealed 
from.  Rightor  and  wife  claimed  three-ninths  of  the  land  held  in  partnership, 
but  have  shown  no  title  in  themselves.  The  evidence  in  the  record  would  show 
them  to  he  without  title,  and  that  the  portion  claimed  by  them  belongs  to  other 
parties.  It  is  true  that,  two  of  the  plaintiffs  have  shown  themselves  to  be  joint 
owners,  and  they  have  an  undoubted  right  to  claim  a  partition.  C.  C.  art.  1215, 
1227.  But  it  is  indispensable  to  the  validity  of  the  proceedings  that  all  the  parties 
in  interest  should  be  joined  in  the  action ;  and  it  devolved  upon  the  plaintiffs, 
upon  the  issue  made  by  one  of  the  defendants,  to  show  that  the  proper  parties 
were  before  the  court.  C.  C.  1252.  C.  P.  1034.  Farrar  v.  Newport  et  aL 
17  La.  348. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
it  be  remanded  for  further  proceedings  according  to  law ;  the  plaintiff  Rightor^ 
and  wife  paying  the  costs  of  this  appeal. 


Hart  ».  New  Orleans  and  Carrollton  Railroad  Company 

In  an  action  for  damages  for  the  destruction  of  plaintiff's  carriage,  caused  by  tbe  neglect  and 
imprudence  of  the  driver  of  an  omnibus  alleged  to  belong  to  defendants,  the  latter  may, 
under  the  general  issue,  <M^  proof  that  the  omnibus  had  been  leased  by  them  to  a  third 
*  person  at  the  time  of  the  accident.  The  liability  of  defendants  depending,  not  upon  the 
ownership  of  the  omnibus,  but  on  the  fact  that  the  damage  was  done  by  their  servant^  it  is 
no  objection  to  such  evidence  that  it  is  iiux>n8istent  with  the  denial  of  ownership  of  the 
omnibus  in  their  plea  of  general  deniaL 

APPEAL  from  the  Fifth  District  of  New  Orleans,  Buchanan^  J.  Roselius, 
for  the  plaintiff.  Micou,  for  the  appellants.  The  judgment  of  the  court 
(Slidell,  J.  not  sitting,  having  be  en  of  counsel,)  was  pronounced  by 

EusTis,  C.  J.  This  action  is  brought  to  recover  the  sum  of  $850,  damages 
for  the  destruction  of  the  plaintiff's  carriage,  alleged  to  have  been  caused  by  tlie 
negligence,  imprudence,  or  want  of  skill  of  the  driver  of  an  omnibus  belonging  to 
the  defendants,  in  running  foul  of  the  carriage  as  it  was  standing  in  Chartres 
street,  in  the  cily  of  New  Orleans.  The  general  issue  was  pleaded.  The 
plaintiff  obtained  a  verdict  in  March,  1839,  which  was  set  aside  on  an  appeal,  in 
December,  1841.  1  Rob.  179.  The  present  appeal  is  taken  by  the  defendants 
from  a  judgment  rendered  on  another  verdict  in  favor  of  the  plaintiff,  on  a  new 
trial  had  in  March,  1848.     The  case  has  been  pending  since  July,  1838. 

The  accident  is  alleged  to  have  taken  place  on  or  about  the  20th  July,  1837. 
On  the  last  trial  of  the  cause  the  defendants  offered  in  evidence  an  instrument 
by  pablic  act,  bearing  date  the  24th  of  January,  1837,  by  which  the  railroad 
establishment,  with  its  moveables  and  dependencies,  including  these  omnibuses, 
were  leased  to  two  individuals  for  a  term  of  years.  It  was  not  admitted  in  evi- 
dence by  the  district  judge,  and  thus  deciding  the  defendants  took  a  bill  of  ex- 
ception to  his  decision.    The  judge  was  of  opinion  that,  the  ownership  of  the 
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Young  appearance  of  the  marriage  Bettlexnent,  which  is  now  set  up  to  defeat  it.  From 
the  best  consideration  which  we  have  been  able  to  give  to  this  difficult  question, 
we  believe  that,  in  a  court  of  equity  in  Mississippi,  the  judgment  creditor  w^ould 
prevail,  for  the  reason  that  he  was  the  earliest  to  assert  his  equitable  claim  by  the 
filing  of  his  bill  over  the  wife's  equitable  title  which  her  trustee  had  neglected  to 
assert  and  publish.  If  she  could  not  have  secured  her  priority  in  Missiasippi,  we 
cannot  permit  the  husband,  by  removing  the  subject  of  the  litigation  to  this  State, 
to  create  a  right  of  priority  in  her  favor. 

In  this  view  of  the  case  it  is  not  necesssary  to  consider  whether  the  13th  sec* 
tion  of  the  stat.  of  24  February,  1844,  of  the  State  of  Mississippi,  by  which  the 
lien  of  preceding  judgmenls  was  to  cease  in  two  years,  is  or  is  not  in  conflict 
with  the  constitution  of  the  United  States.  If  the  law  is  held  to  operate  upon 
any  other  than  liens  at  law,  we  think  it  is  sufficient  to  say  that,  the  Uen  in  this 
case,  which  we  have  called  alien  in  equity,  was  put  into  execution  within  the  two 
yean  required,  to  wit,  in  March  following  its  passage.  The  proceeding  was 
against  the  property  in  the  possession  of  Samuel  Templeton^  and,  until  we  find  it 
decided  by  the  courts  of  Mississippi  that,  the  lien  is  lost  both  in  law  and  equity, 
by  the  efiect  of  the  statute,  while  it  is  in  litigation,  under  a  state  of  facta  aa  pre- 
sented in  this  case,  we  must  give  the  parties  before  us  the  benefit  of  our  own  con* 
▼ictions. 

It  is  contended  that  the  deed  of  trust  from  Samuel  Templeton  to  Joseph  Tern- 
pleton,  presents  an  obstacle  to  the  application  of  the  slaves  to  the  satis&ction  of 
the  judgment  of  the  plaintiffs.  We  think  not.  A  court  of  equity  in  Mississip- 
pi, would  not  hesitate  in  decreeing  the  nullity  of  that  deed.  The  retention  of  an 
interest  in  the  grantor,  the  possession  which  he  retains,  with  the  revenues,  and 
the  fact  that  no  time  is  to  be  discovered  from  its  tenor,  within  which  it  is  to  ba 
executed,  are  objections  fatal  to  its  validity.  We  conclude,  therefore,  that  the 
plaintiffs  are  entitled  to  the  relief  they  ask. 

It  is,  therefore,  decreed  that,  the  judgment  in  favor  of  the  plaintiffs  against 
Samuel  Templeton  stand  affirmed,  that  the  judgment  in  favor  of  Martha  E. 
Templeton  and  the  said  James  W.  Wyley  be  reversed,  and  that  the  conveyance 
from  the  said  Samuel  Temjdeton  to  the  said  James  W.  Wyley,  for  the  use  of 
Martha  E.  Wyley,  of  date  of  the  9th  of  October,  1843,  so  far  as  the  same  re- 
lates to  the  slaves  mentioned  therein  and  described  in  tiie  plaintiiTs'  petition,  ba 
dedaired  to  be  null,  void,  and  of  no  effect,  and  that  said  slaves  be  subjected  to  the 
payment  of  the  said  plaintiff's  debt,  with  interest  and  costs ;  and  that  tho  appel- 
lees pay  the  costs  of  this  appeal. 


4    2601 

46    402] 
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RiGHTOB  et  al.  V.  Db  Lizarbi  et  al. 

In  sa  action  for  a  partition  of  land  all  the  parties  in  interest  must  be  joined;  and  it  dcrolyes 
on  the  plaintifl;  on  an  issue  made  by  one  of  the  defendants,  to  show  that  tho  proper  par- 
ties are  before  the  court    C.  C.  1252.    C.  P.  1024. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Pres- 
ton, for  the  plaintiffs.  T.  A.  Clarke,  for  the  appellant.  The  judgment 
of  the  court  (Slidell,  J.  not  sitting  on  account  of  relationship  to  one  of  the  par- 
ties,) was  pronounced  by 
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Ki5o,  J.    The  plaintiffa  allege  themselves  to  be  the  owners  of  a  large  tract  of      Rightor 
land,  in  partnership  with  the  defendants,  and  have  instituted  this  suit  for  a  parti-   j^^.  j^^^akdi. 
tion.    The  defendant  Slidell  alone  opposed  the  action.     A  judgmeat  was  ren- 
dered in  the  court  below  in  accordance  with  the  prayer  of  the  plaintiffs,  and  the 
defendant,  Slidell,  has  appealed. 

An  insuparable  objection  presents  itself  to  our  affirming  the  judgment  appealed 
from.  Rightor  and  wife  claimed  three-ninths  of  the  land  held  in  partnership, 
but  have  shown  no  title  in  themselves.  The  evidence  in  the  record  would  show 
them  to  be  without  title,  and  that  the  portion  claimed  by  them  belongs  to  other 
parties.  It  is  true  tiiat,  two  of  the  plaintiffs  have  shown  thenoselves  to  be  joint 
owners,  and  they  have  an  undoubted  right  to  claim  a  partition.  C.  C.  art.  1215, 
1227.  But  it  is  indispensable  to  the  validity  of  the  proceedings  that  all  the  parties 
in  interest  should  be  joined  in  the  action ;  and  it  devolved  upon  the  plaintiffs, 
upon  the  issue  made  by  one  of  the  defendants,  to  show  that  the  proper  parties 
were  before  the  court.  C.  C.  1252.  C.  P.  1024.  Farrar  v.  Newport  et  aU 
17  La.  348. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
it  be  remanded  for  further  proceedmgs  accordmg  to  law ;  the  plaintiff  Rightor, 
and  wife  paying  the  costs  of  this  appeal* 


Habt  v.  New  Orleans  and  Carrollton  Railroad  Company 

la  ta  action  for  damagei  for  the  destruction  of  plaintiff's  carriage,  caused  by  the  neglect  and 
inpradence  of  the  driver  of  an  onmibos  alleged  to  belong  to  defendants,  the  latter  may, 
noder  the  general  issae,  offer  proof  that  the  omnihas  had  been  leased  by  them  to  a  third 
*  person  at  the  time  of  the  accident.  The  liability  of  defendants  depending,  not  npon  the 
cwnership  of  the  omnibns,  bat  on  the  fact  that  the  damage  was  done  by  their  servant,  it  is 
no  objection  to  such  evidence  that  it  is  inconsistent  with  the  denial  of  ownership  of  tho 
ommbos  in  their  plea  of  general  denial 

APPEAL  from  the  Fifth  District  of  New  Orleans,  Buchanan,  J.  Roselius, 
for  the  plaintiff.  Micou,  for  the  appellants.  The  judgment  of  the  court 
(Sliddlj  J.  not  sitting,  having  be  en  of  counsel,)  was  pronounced  by 

EusTis,  C.  J.  This  action  is  brought  to  recover  the  sum  of  $850,  damages 
for  the  destruction  of  the  plaintiff 's  carriage,  alleged  to  have  been  caused  by  the 
negligence,  imprudence,  or  want  of  skill  of  the  driver  of  an  onmibus  belonging  to 
the  defendants,  in  running  foul  of  the  carriage  as  it  was  standing  in  Chartres 
street,  in  the  city  of  New  Orleans.  The  general  issue  was  pleaded.  The 
plaintiff  obtained  a  verdict  in  March,  1839,  which  was  set  aside  on  an  appeal,  in 
December,  1841.  1  Rob.  179.  The  present  appeal  is  taken  by  the  defendants 
from  a  judgment  rendered  on  another  verdict  in  favor  of  the  plaintiff,  on  a  new 
trial  had  in  March,  1848.    The  case  has  been  pending  since  July,  1838. 

The  accident  is  alleged  to  have  taken  place  on  or  about  the  20th  July,  1837. 
On  the  last  trial  of  the  cause  the  defendants  offered  in  evidence  en  instrument 
by  public  act,  bearing  date  the  24th  of  January,  1837,  by  which  the  railroad 
establishment,  with  its  moveables  and  dependencies,  including  these  omnibuses, 
were  leased  to  two  individuals  for  a  term  of  years.  It  was  not  admitted  in  evi- 
dence by  the  district  judge,  and  thus  deciding  the  defendants  took  a  bill  of  ex- 
ception to  his  decision.    The  judge  was  of  opinion  that,  the  ownership  of  the 
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McOiLL  and  the  adverse  possession  was  what  the  law  defines  as  natural  possession,  not 
McQiLL.  merely  civil  possession,  and  there  could  be  no  question  as  to  its  being  actual  notice 
and  presumptive  evidence  of  ownership. 

The  discussions  which  have  taken  place  among  civilians  as  to  the  meaning  of 
the  words  tiers  and  ayanU-caust  under  the  Napoleon  Code,  and  the  difficulties 
which  our  courts  have  had  in  establishing  any  rule  of  universal  application  on 
their  sense  as  used  in  our  Codes,  are  femiliar  to  the  profession.  Art.  3522,  §§5, 
32.  They  have  admonished  us  of  the  caution  necessary  to  be  exercised  m  un- 
dertaking to  lay  down  any  general  principles  on  this  perplexed  subject.  In  the 
cases  we  have  decided,  and  in  that  under  consideration,  we  concede  that  there  are 
difficulties  in  the  rule  on  which  they  are  determined :  but  the  antagonist  doctrine 
appears  to  us  to  be  not  only  impossible  under  our  system  in  its  operation,  but 
immoral  and  subversive  of  all  principles  of  conmion  justice.  In  holding  that  ac- 
tual notorious  possession  under  a  recorded  title  for  several  years  is  notice  to  all 
the  world  of  ownership,  we  are  not  aware  that  any  principle  is  asserted  which  is 
not  in  harmony  with  the  law  itself  as  weU  as  with  public  policy. 

The  entry  of  land  by  purchasers  at  the  land  office  is  not  only  a  public  act,  but 
in  all  new  settlements  the  entry  is  not  only  a  matter  of  notoriety  but  the  land 
frequently  takes  its  name  from  the  person  making  the  entry.  The  facility  given 
to  the  transfer  of  the  rights  of  the  purchaser  by  the  assignment  of  the  land  re- 
ceipts has  rendered  very  common  the  use  of  acts  under  private  signature  in  the 
sale  of  lands  purchased  from  the  United  States,  as  the  records  of  our  courts 
abundantly  testify.  In  charging  a  purchaser  with  notice,  who  buys  in  the  face  of 
a  notorious  adverse  possession  under  a  recorded  title  for  several  years,  from  a 
person  who  holds  merely  the  legal  title— the  patent  which  inures  to  the  benefit  of 
the  equitable  owner — ^without  possession  or  apparent  ownership,  the  fiic'dities  for 
speculatbn  in  titles  may  be  abridged,  but  the  interests  of  hond  fide  purchasers 
and  of  property  itself  will  be  subserved  and  protected.  The  apparent  advene 
ownership  is,  according  to  every  fair  presumption,  under  the  entry,  and  of  itself 
is  sufficient  to  put  any  prudent  man,  who  treats  with  a  person  out  of  possession, 
upon  his  guard  against  the  title  he  is  about  purchasing. 

To  enable  a  man  who  has  sold  a  thing  once  to  turn  round,  and,  with  the  price 
in  his  pocket,  to  seU  the  same  thing  to  another  who  knows  of  the  first  sale,  is 
to  encourage  iniquity  and  give  effect  to  fraud.  When  the  second  purchaser  is 
without  notice,  and  the  consideration  of  his  purchase  is  what  the  law  holds  to  be 
valuable,  as  he  is  not  a  participator  in  the  fraud,  he  is  maintained  in  his  lega; 
rights,  and  equity  will  give  no  assistance  against  him,  fi>r  he  has  done  nothing 
against  equity  or  good  conscience.  **Itisthe  notice  of  the  use  that  is  all  tlie 
effect  of  the  matter;  for  then  he  is  particeps  criminis,  et  dolus  et  fraus  nemini 
patrocinantur,  since  in  conscience  he  purchased  my  lands  or  my  goods.  For  the 
common  law  whenever  it  found  a  consideration  discharged  the  covin,  but  chancery 
looks  further  to  the  corrupt  conscience  of  the  party  that  will  trafic  for  what  in 
equity  he  knows  to  belong  to  another."     Fonblanque's  Equity,  151. 

Conceding,  however,  that  the  title  of  Washington  could  be  acquired  by  pur- 
chase adversly  to  the  defendant  in  possession  under  a  title,  it  is  clear  that  nothing 
more  than  his  rights  were  bought  by  the  plaintiff.  Considering  the  latter  in  the 
place  and  stead  of  Washington,  the  original  owner,  it  remains  to  be  ascertained 
what  rights  he  has  to  the  land  in  dispute  against  the  defendant. 

If  we  examine  the  validity  of  the  acts  under  private  signature  on  the  ground^ 
presented  by  the  counsel  for  the  plaintiff,  we  think  the  objections  taken  to  their 
efiect  will  be  found  to  be  untenable,  whatever  force  they  might  have  if  taken  in 
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fiivor  of  a  bond  fide  purchaser  without  notice.  It  is  said  that  these  acts,  beiug  McGill 
mere  private  writings,  have  no  date  against  the  plaintiff  until  their  date  is  proved  McGill. 
aliunde.  But  Washington  in  his  receipt,  and  in  the  assignments  of  the  land  re- 
ceipts to  Warren^  is  a  party  to  them,  and  in  addition  to  article  2417,  which  pro- 
vides that  the  parties  to  acts  under  private  signature,  their  heirs,  and  assigns  are 
as  effectually  bound  by  such  acts  as  if  they  were  in  authentic  form,  article  2239 
gives  to  acts  under  private  signature,  acknowledged  by  the  party  against  whom 
they  are  adduced,  between  the  parties  who  have  subscribed  it,  their  heirs  and 
assigns,  the  same  credit  as  an  authentic  act.  Although  writings  of  this  class  un- 
der private  signature  do  not  themselves  make  proof  of  the  date  of  their  execu- 
tion against  third  persons,  yet  their  date  may  be  established  by  other  evidence 
besides  the  actual  proof  of  the  time  when  they  were  executed.  Potiiier  ^es 
an  example,  where  the  contents  of  a  private  writing  are  mentioned  in  acts  drawn 
by  public  officers,  such  as  proces-verbaux  of  affixing  the  seals  or  inventories. 
Treatise  on  Obligations,  §  715.  This  example,  of  the  decease  of  the  party,  given 
by  Pothier,  is  not  exclusive,  and  any  circumstance  which  renders  the  ante-dating 
of  the  writing  impossible  has  been  considered  as  giving  effect  to  the  date  of  the 
instrument,  under  the  rigid  system  of  evidence  established  by  the  Napol6on 
Code.  8  TouQier,  241.  In  the  inventory  of  the  Ducker's  succession,  made  in 
1838,  and  referred  to  in  the  proces-verbal  of  the  sale,  we  find  the  land  described 
as  three  lots  of  land  lying  on  the  bank  of  the  Mississippi  river  adjoining  Daniel 
M.  BonduranU  entered  by  H,  F.  Washington,  &c. 

The  testimony  of  Woodruff,  though  indefinite  by  itself,  points  to  the  same 
conclusion,  that  the  acknowledgment  of  Washington  and  the  assignments  of  the 
land  receipts  found  among  Warren^s  papers  after  his  decease,  were  genuine,  and 
not  ante-dated ;  and,  we  think,  the  evidence  is  conclusive  against  any  right  of 
Washington  to  claim  the  land  in  controversy.  The  document  having  the  signa- 
ture of  Washington  is,  as  we  conceive,  proof  of  a  sale  having  been  made  to 
Warren,  and  its  date,  being  subsequent  to  the  sale  firom  Warren  to  Thicker,  is 
not  material,  as  giving  Washington  any  right  adversely  to  the  present  defend- 
ant. 

The  writing  under  private  signature  from  Warren  to  Thicker,  bearing  date 
August  1,  1834,  is  proved  to  have  been  executed  at  the  time  it  bears  date  by  one 
of  the  subscribing  witnesses.  Whether  it  conveyed  the  legal  tide  to  the  land  or 
an  equitable  titie  only,  it  is  not  material  to  enquire.  The  plaintiff  claims  in  the 
right  of  Washington,  and  has  no  right  to  contest  the  titie  of  the  defendant  under 
this  contract  between  Warren  and  Ducket,  as  it  stands  executed  between  their 
heirs. 

Considering,  therefore,  tiiat  the  plaintiff,  having  due  notice  and  actually  know- 
ing that  the  land  in  dispute  belonged  of  right  to  the  defendant,  his  mother,  though 
technically  the  legal  titie  was  in  the  United  States,  she  having  been  for  several 
years  previously  in  notorious  possession  thereof  under  a  recorded  titie,  if  the 
purchase  from  Washington  was  not  a  piece  of  fraud  and  collusion  between 
them,  the  only  rights  which  the  plaintiff  could  acquure  being  those  of  WaMng- 
ton,  of  whom  he  thereby  became  the  assign,  and  Washington  having  no  right 
whatever  to  the  land  in  dispute,  our  judgment  must  be  for  the  defendant. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment  ren- 
dered for  the  defendant,  with  costs. 
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Brown,  for  the  use  of  &c.  v.  Routh  et  ux. 

Where  a  plaintiff,  in  an  action  on  a  note  given  to  him  in  pledge,  admita,  by  a  sapplemental 
answer,  defendant's  right  to  pay  tha  debt  in  the  notes  of  a  partictdar  bank,  and  avers  his 
readiness  to  receive  them,  bat  defendant  makes  no  tender,  and  answers  denying  any  caase 
of  action  against  him,  and  plaintiff,  in  another  sapplemental  petition  sabseqaently  filed, 
avers  that  he  has  become  the  absohite  owner  of  the  notes  by  porchase  at  a  jadicial  sale,  and 
withdraws  his  consent  to  receive  payment  in  the  notes  of  the  bank,  defendant  cannot  re> 
qaxre  that  judgment  should  be  rendered  payable  in  the  notes  of  the  bank. 

Where  an  act  of  mortgage  does  not  contain  the  pact  de  non  alienando^  and  the  property  is  in 
possession  of  a  third  person,  no  judgment  can  be  rendered  for  its  seizure  and  sale  in  an 
action  against  the  mortgagor  alone. 

APPEAli  from  the  District  Court  of  Tensas,  Sdby,  J.  Frazer,  Farrar  and 
L.  Peirce,  for  the  plaintiff.  Prentiss,  Stacy  and  Sparrow,  for  the  defend- 
ants.    The  judgment  of  the  court  {Slidell,  J,  not  sitting,)  was  pronounced  by 

EusTis,  C.  J.  On  the  22d  March,  1848,  judgment  was  rendered  in  favor  of 
the  plaintiff  against  John  RoiUk,  for  the  amount  due  on  two  notes,  subscribed 
by  said  Routh  and  his  wife,  and  a  certain  plantation  and  slaves,  which  had  been 
mortgaged  to  secure  the  payment  of  the  notes,  was  ordered  to  be  seized  and  sold 
to  satisfy  the  judgment  The  suit  against  RotUh  and  his  wife  to  obtain  judg- 
ment on  the  notes,  and  subject  the  mortgaged  property  to  seizure  and  sale,  was 
instituted,  in  June,  1843.  Mrs.  Routh  died  in  1845;  the  plantation  and  alavei 
having  been  purchased  by  her  in  the  meantime,  were  inventoried  as  belonging  to 
her  succession,  and  have  been  in  possession  of  her  heirs  since,  they  having  ac- 
cepted her  succession  with  the  benefit  of  inventory.  From  this  judgment  the 
defendant  John  Routh,  has  taken  an  appeal.  An  appeal  is  also  taken  by  Jo^m. 
RouOi  as  administrator  of  the  succession  of  his  deceased  wife,  and  by  the  heirs 
of  Mrs.  Routh,  on  the  ground  that  they  have  been  aggrieved  by  the  judgment, 
thou^  insisting  that  they  were  not  parties  to  the  suit  in  the  District  Court.  The 
object  of  the  appellants  is  to  have  the  judgment  against  JRout^  changed  so  as  to  be 
made  payable  in  notes  of  the  Agricultural  Bank  of  Mississippi,  and  the  decree 
ordering  the  mortgaged  property  to  be  seized  and  sold,  annulled;  and  to  those 
points  the  argument  of  counsel  have  been  confined. 

The  notes  sued  on  originaJly  belonged  to  the  Agricultural  Bank  of  Mississippi, 
to  whose  order  they  were  made  payable,  and  from  whom  the  plaintiff  acquired 
them.  The  modification  of  the  judgment,  which  the  defendant  Routh  insists 
on  having  a  right  to  chum,  is  founded  upon  an  admission  contained  in  one  of  the 
several  supplemental  petitions  filed  by  the  plaintiff  in  the  course  of  the  proceed- 
ings in  the  District  Court.  Routh,  in  his  answer,  had  pleaded,  among  varibus 
other  matters,  that  any  judgment  against  him  must  be  rendered  payable  in  these 
bank  notes,  and  made  oath,  which  was  filed  on  the  18th  June,  1844,  that  one  of 
the  partners  of  Arovm,  Brothers  ^  Co.,  who  appear  to  be  parties  in  interest  in 
this  suit,  had  entered  into  an  agreement  with  him  to  compromise  and  settle  this 
claim  against  him,  the  defendant  binding  himself  to  confess  judgment  for  tlie 
amount  thereof,  payable  in  the  notes  and  bills  of  the  bank  at  par.  The  amended 
petition  filed  by  the  plaintiff's  counsel  on  the  18th  December,  1844,  which  is  re- 
lied upon  as  establishing  the  right  to  have  the  judgment  appealed  from  modified, 
is  to  this  effect : 
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**  Phintiif,  by  leave  of  the  court  lint  had  and  obtainedt  amends  his  petition,  Brown 
and  admits  that  the  notes  herein  sued  on  were  pledged  and  delivered  to  him  to  se-  Rq^th. 
core  a  debt  due  from  the  Agricultural  Bank.  Plaintiff  admits  defendants'  right 
to  pay  the  same  in  the  notes  of  the  Agricultural  Bank,  but  avers  that  defendant 
has  never  tendered  the  notes  of  said  bank  to  pay  this  debt  herein  sued  on ;  and 
avers  that,  in  truth,  the  defendant  is  only  endeavoring  to  delay  the  payment  of 
the  said  debt.  Plaintiff  further  avers  that  he  is  ready  and  willing  to  receive  the 
notes  of  said  bank  in  payment  thereof,  if  the  defendant  will  make  a  tender  of  the 
same  to  him ;  wherefore  he  prays  for  judgment  etc.,  and  for  general  relief  in  the 
premises.'' 

To  this  the  following  answer  was  filed  on  the  same  day:  **The  defendants  file 
this  their  ans^ver  to  plaintiff's  amended  petition,  and  deny  specially  that  the  plain- 
tiff has  or  can  show  any  cause  of  action  against  these  defendants;  they  allege 
that  the  assignment  and  transfer  alleged  by  the  plaintiff  from  tiie  Agricultural 
Bank  of  Mississippi  to  plaintiff  of  the  claims  sued  on  was  null  and  void,  and  made 
in  direct  contravention  and  violation  of  the  positive  statutes  and  laws  of  the  State 
ol  Mississippi,  where  said  bank  is  situated,  and  by  whose  laws  said  bank  was 
chartered.  Wherefore  thoy  pray  that  plaintiff's  demand  be  rejected,  with  costs, 
and  for  general  relief  in  the  premises  etc." 

On  the  6th  of  May,  1846,  another  amended  petition  was  filed  by  the  plaintiff 
to  the  following  effect:  **  That  since  the  institution  of  tiiis  suit  Braurn^  Brothers  Sf 
Co.,  for  whose  use  plaintiff  sues,  have  become  the  absolute  owners,  by  purchase 
at  aheriff's  sale,  of  the  two  notes  heretofore  pledged  to  them,  and  sued  on  in  thia 
suit.  PetitionerB  retract  and  withdraw  the  consent  heretofore  made,  that  they 
would  receive  the  notes  of  the  pledgor,  the  Agricultural  Bank,  in  payment  for 
•aid  debt,  and  pray  for  judgment  for  tiie  amount  of  said  notes,  interest  and  costa 
against  the  defendants,  and  for  general  relief  in  the  premises." 

To  thia  a  still  more  formidable  array  of  matter  of  defence  was  pleaded.  Ther 
amended  petitions  were  signed  by  the  plainttflfs  attorney,  and  it  seems  to  us  to* 
be  obvious  that  there  is  nothing  in  these  matters  which  affect  tiie  original  righta 
of  the  parties.  The  proceedings  are  veiy  irregular,  and  we  think  it  the  duty  of 
the  court  to  take  no  heed  of  them.  The  plaintiff  was  undoubtedly  willing,  at 
the  time,  to  take  a  judgment  payable  in  tiie  notes  of  the  bank,  provided  ihey 
were  forthcoming;  but  the  defendants  would  neitiier  confess  judgment,  nor  ten- 
der the  notes.  The  obligations,  on  tiieir  face,  are  payable  in  money ;  the  right  to 
pay  in  bank  notes  seems  no  part  of  the  contracts.  It  may  have  been  incident  to  it. 
An  ordinary  debt  can  be  paid  by  compensation  in  the  debt  of  the  creditor,  and 
when  assigned  in  a  debt  of  the  assignee  due  to  the  party  opposing  it  previous  to 
the  assignment;  but  the  right  of  a  debtor  to  pay  a  debt  sued  on  by  way  of 
compensation  can  only  be  tested  on  a  proper  plea,  and  by  the  debtor  wly>  is  the 
holder  of  the  debt  offered  in  compensation.  The  right  of  the  defendant,  acknowl- 
edged by  the  plaintiff's  attorney,  we  conoder  amounts  to  no  more  than  this;  and 
as  no  notes  were  tendered  or  offered  in  payment,  we  think,  the  District  Court 
did  not  err  in  rendering  an  absolute  judgment  against  the  principal  defendanty 
JoknBmUk. 

Th<^  mortgage  given  by  BmiQi  to  secure  the  payments  of  the  notes  of  himself 
and  wife  to  the  bank,  included  a  debt  they  owed  to  Gordon  Sf  Coffey,  on  which 
diey  had  judgment,  in  1842.  On  this  judgment  execution  was  issued,  and  tiie 
plantation  and  slaves  was  sold  to  Mrs.  Bouth,  in  October,  1843,  for  $151,000,  she 
paying  the  judgment  debt,  and  retaing  tiie  balance  due  to  the  other  mortgngees — 
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Brown        the  plaintiff's  mortgage  remaining  entire,  and  thus  being  assumed  by  her,  and 
BouTH.       fornuDg  part  of  the  price  of  the  property. 

This  change  in  the  position  of  Mrs.  Rouih,  by  the  purchase  of  the  mortgage 
property,  was  the  ground  of  an  ameudment  to  the  original  petition  in  which  an 
additioal  liability  on  her  part  towards  the  plaintiff  was  alleged,  and  recourse  claim- 
ed against  her  accordingly  as  before  prayed  for,  which  was  for  a  personal  judg- 
ment, and  that  the  property  mortgaged  be  seized  and  sold  to  satisfy  the  plaintiff's 
debt.  This  amended  petition  was  served  on  Mrs.  Routh,  on  the  8th  February, 
1845,  but  does  not  appear  to  have  been  answered,  although,  as  we  have  seen,  the 
amended  petition  filed  subsequently,  to  wit^  on  the  6th  of  May,  1846,  was  an- 
swered. 

On  the  18th  of  February,  1848,  a  fourth  supplemental  petition  was  filed,  al- 
leging the  death  of  Mrs,  Bouthj  &c.,  and  the  heirs  and  administrator  of  the 
succession  were  made  parties  to  the  original  suit.  Judgment  for  their  virile 
shares,  and  for  the  seizure  and  sale  of  the  property  mortgaged,  was  prayed  for.  This, 
with  a  copy  of  the  original  petition,  appears  to  have  been  served  upon  the  sever- 
al parties,  and,  on  the  22d  of  March,  1848,  a  judgment  by  default  was  entered 
against  all  the  defendants  except  John  Routh,  but  whigh  has  not  been  made  final. 
It  follows,  therefore,  that,  as  to  the  succession  of  Mrs.  Routh^  the  issues  thus 
made  having  never  been  determined,  are  still  pending.  The  judgment  appealed  from 
has  settled  the  right  of  the  plaintifif  to  his  debt,  and  his  remedy  against  the 
land  and  slaves  mortgaged,  and,  so  far  as  the  defendant  John  Routh  is  concerned, 
he  has  no  right  to  object  to  the  legality  of  that  part  of  the  judgment,  which  sub- 
jects the  property  mortgaged  to  be  seized  and  sold  according  to  the  prayer  of  the 
petition. 

But  the  heirs  object  to  the  judgment  which  orders  the  seizure  and  sale  of  the 
property,  of  which  they  are  in  possession  under  the  sheriff's  sale,  and  which 
possession  is  declared  upon  in  the  supplemental  petition  of  the  plaintiff  as  an  ad- 
ditional substantive  ground  of  their  liability  fi>r  the  plaintifTs  debt.  It  is  to  be 
observed  that  one  of  the  grounds  of  the  defence  of  Mrs.  Routh  in  her  life  time 
was,  that  she  had  renounced  the  community,  and,  at  the  time  of  the  purchase 
at  sheriff's  sale,  she  was  separated  in  property  from  her  husband. 

Cases  are  frequently  presented  before  us  in  such  a  form  that  the  application  of 
the  principles  of  law  to  them  becomes  difficult  aud  embarrassing,  of  which  this 
cause  furnishes  an  example. 

The  mode  of  subjecting  this  property  to  the  payment  of  the  plaintiff's  debt 
appears  to  be  simple,  provided  the  rules  of  practice  are  adhered  to.  It  is  clearly 
erroneous  to  have  given  a  judgment  against  the  property  mortgaged  in  the  pos- 
session of  the  heirs,  by  which  it  was  ordered  to  be  seized  and  sold  on  a  judgment 
against  Routh,  who  was  not  in  possession,  when  the  act  of  mortgage  did  notcon- 
^tain  the  pact  de  non  alienando. 

The  district  judge  was  of  opinion  that  no  other  party  than  Rotuth  was  before 
the  court  on  the  trial  of  the  cause,  and  it  being  so,  although  the  judgment  is  valid 
so  far  as  Routh  is  concerned,  it  seems  to  us  that  the  seizure  and  sale  of  the  mort- 
gaged property  could  not  be  ordered  under  the  state  of  the  pleadings. 

The  plaintiff  was  bound  to  pursue  the  ordinary  or  the  executoiy  mode  of  pro- 
ceeding. If  he  is  held  to  the  former,  there  are  issues  still  pending  between  him 
and  the  heirs,  which  remain  to  be  tried.  Under  the  latter,  the  judgment,  so  far 
as  it  affects  the  heirs,  cannot  be  maintained. 

It  is  therefore  decreed  that,  that  part  of  the  judgment  which  orders  the  seis- 
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ure  and  sale  of  the  property  mortgaged,  so  far  aa  relates  to  the  heirs  of  Mrs.  Brown 

Rouik,  be  reversed,  and  that,  m  other  respects,  it  be  ainrmed ;  the  plaintiff  paying  Eouth. 
the  costs  of  this  appeal. 


McCausland  V.  Lyons  et  al. 

One,  not  a  party  to  a  pToxni«sory  note,  who  pnta  his  name  on  the  back,  will  be  boand  aa  a  sil» 
ret}'. 

\Vhere  two  persons,  not  parties  to  a  promissory  note,  write  their  names  on  its  back,  being 
boand  as  sureties,  judgment  will  be  rendered  against  them,  tn  solidot  for  the  whole  debt- 
The  obligation  of  each  surety  is  to  pay  the  whole  debt ;  but  this  obligation  is  sabject  to  the 
riqht  to  claim  a  division.  Until  this  right  is  exercised,  the  obligation  is  in  solido.  C.  C^ 
3018,3019. 

The  exception  of  division  by  a  surety  is  a  peremptory  one,  which  must  be  pleaded  specially. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Boyle,  J»    Paterson,  for 
the  appellant.     No  counsel  appeared  for  the  defendants.     The  judgment  of 
the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.    Lyons  and  SmiUi  are  sued  upon  a  note  of  the  following  tenor: 

"On  the  1st  of  Apiil,  1843,  we  or  either  of  us  promise  to  pay  to  Robert 
McCausland,  or  order,  the  sum  of  two  thousand  and  two  hundred  dollars,  pay^ 
able  and  negotiable  at  the  Louisiana  State  Bank^  at  St.  Francisville,  bearing  ten 
per  cent  per  annum  from  maturity^  until  paid,  it  being  for  value  received,  this  1st 
day  of  April,  1842.  P.  B.  McKelvey." 

On  the  back  of  this  note  are  the  signatures  of  the  defendants,  **if.  A.  Lyons 
and  Ira  Smith.'' 

The  petitioner,  who  is  the  payee  of  this  note,  alleges  that  Lyons  and  Smith 
signed  before  the  delivery  of  the  note  to  him,  and  thus  incurred  the  liability  of 
sureties  in  solido.  Lyons  and  Smith  answered,  admitting  their  signatures  only> 
and  pleading  the  general  issue.  The  court  below  gave  judgment  In  favor  of  the 
plalotiflf  against  the  defendants  each  for  his  virile  share,  and  from  this  judgment 
the  plaintiff  has  appealed,  and  asks  that  the  judgment  be  amended  ^  as  to  con* 
demn  the  defendants  in  solido. 

Our  first  enquiry  is  under  what  class  of  contracts  does  the  obligation  contract-^ 
ed  by  Smith  and  Lyons  &11.  This  is  answered  by  eeveral  decisions  of  our  pre* 
dicessors  and  of  this  court,  which  must  be  considered  as  settling  the  point  in  this 
State.  By  this  irregular  endorsement  Lyons  and  Smith  bound  themselves  as  su* 
reties.  See  Smith  v.  Gorton,  10  La.  376,  Laurence  v.  Oakey,  14  La.  389. 
McGuire  v.  BosworlJi,  1  An.  246. 

Such  being  the  character  of  the  contract,  our  next  enquiry  is,  are  these  sure*- 
ties  liable  each  fur  the  whole  debt<,  or  is  the  liability  merely  joint.  By  article 
2088  of  our  Civil  Ck)de  (which  is  taken  literally  from  article  1202  of  the  Napole- 
on Code,)  it  is  declared  that  **an  obligation  in  solido  is  not  presumed;  it  must  be 
expressly  stipulated.  The  rule  ceases  to  prevail  only  in  cases  where  an  obliga* 
tk>n  in  solido  takes  place  by  virtue  of  some  provision  of  law" — «<ou  la  solidarity 
K  lieu  de  plein  droit,  en  vertu  d'nne  disposition  de  la  loi."  It  is  therefore 
necessary  to  consider  the  nature  of  the  contract  of  suretyship,  for  the  purpose  of 
determining  whether  it  falls  within  the  exception  contemplated  by  the  article. 

The  rule  of  the  roman  law  was  that,  if  several  persons  become  sureties  for 
^«  and  the  same  thing,  evexy  one  of  them  is  answerable  for  the  whole.    Si 
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McGai79Land  plures  sint  fid^ttssores,  quotquot  erttrU  numero  singidi  in  solidum  tenentur.  T%9 
Ltoks.  beneii  t  of  division  was  not  ipso  jure,  but  mi^f  be  demanded  by  a  surety  when  hb 
co-surety  was  solvent.  Inter  Jidejussores  non  ipso  jure  dividititr  ohligaiiB  ex 
epistola  IHvi  Hadriani ;  et  ideo  si  quis  eorum  ante  exactam  a  se  partem  sine 
herede  decesserit,  vel  ad  inopiam  pervenerity  pars  ejus  ad  caterorum  onus  re^nciL 
Ut  autem  is,  qui  cum  altero  fidejussit,  non  solus  conveniatur^  sed  dividatur  actio 
inter  eos,  qui  solvendo  sunt;  ante  condemnationem  ex  ordine  postulari  soleU  See 
tlie  text  and  notes  of  Domat,  Surety,  b.  3,  tit.  4,  s.  2. 

The  french  Code  foUowed  the  Institutes  and  the  Code  of  Justinian,  not  howev- 
er without  previous  opposition  on  the  part  of  those  jurisconsults  who  desirvd  to 
extend  the  rule  of  article  1202  to  the  contract  of  suretiship,  and  require  an  ex- 
press undertaking  to  impose  a  liability  in  solido*  That  Code  was  thus  mad*  to 
harmonize  with  the  roman  law  on  this  subject,  and  the  opinions  of  Vinnius  and 
Danneau,  which  were  adopted  by  Pothier.  See  the  history  of  the  law  on  thia 
subject  as  given  by  Troplong,  Cautionnementi  §  281  et  seq.  Pothier,  Obligation, 
§  416.  The  latter  considers  the  principle  of  solidarity  as  inherent  in  and  deriva- 
ble from  the  nature  of  the  contract.  H  est  de  k  nature  du  cautionnement  de 
s'obliger  ^  tout  ce  que  doit  le  debiteur  principal ;  et,  par  consequent  chacnn  de 
ceux  qui  le  cautionment  est  cens6  contractor  cet  engagement,  a  moins  qui*l  ne 
declare  expre886ment  quMl  ne  s'oblige  que  pour  partie ;  c'est  la  raison  qu'en  m^ 
porte  y  mnius.  He  then  alludes  to  the  exception  of  division  accorded  by  the  em* 
peror  Hadrian,  and  says  it  was  adopted  in  the  practice  in  France. 

Our  Code  has  adopted  this  principle;  and  so  far  as  our  present  enquiry  is  in- 
volved, has  substantially  foUowed  the  law  of  Rome  and  France.  **When  sever- 
al persons  have  become  sureties  for  the  same  debt,  each  of  them  is  individnaDy 
liable  for  the  whole  of  the  debt,  in  case  of  the  insolvency  of  any  of  them.*'  Ait. 
3018.  **Any  one  of  them  may,  however,  demand  that  the  creditor  ahenU 
divide  his  action,  by  reducing  his  demand  to  the  amount  of  the  share  and  portkMi 
due  by  each  surety,  unless  the  sureties  have  renounced  the  benefit  of  division.'* 
lb.  **  A  creditor  can  by  no  means  claim  the  whole  sum  from  the  surety  who  ap* 
plied  for  a  division,  when  the  other  sureties  have  become  insolvent  since  the  time 
of  that  application.  The  same  thing  takes  place  if  the  creditor  has  himself  vol- 
untarily divided  his  actions.*'    Art.  3019. 

The  contract  of  suretiship,  under  these  provisions  of  law,  is  of  a  mixed  char- 
acter. The  obligation  of  each  surety  is  to  pay  the  whole  debt;  but  this  solidarity 
is  tempered  by  the  right  of  division.  This  right  however,  rests  in  facultaU^ 
The  surety  has  the  right  to  demand  the  division;  but  until  the  right  is  exercised, 
the  obligation  is  solidary. 

In  the  present  case  there  has  been  no  demand  of  division  by  the  sureties.  They 
were  attacked  by  the*  plaintiff  as  debtors  in  solido,  and  pleaded  the  general  is8ue«> 
The  exception  is  a  peremptory  one,  which  must  be  pleaded  specially ;  aad  thiv 
has  not  been  done  in  the  court  below,  nor  even  in  this  court.  Dividitur  obligatio 
inter  plures  fidejussores  per  ezceptionem  dnntaxat,  non  ipso  jure.  It  is  not  an 
exception  which  can  be  supplied  by  the  court.  It  is  obvious  that  it  presents  a 
mixed  question  of  law  and  fact.  Suppose  that  Lyons  or  Smith  had  pleaded  die 
exception  of  division.  The  plaintiffs  might  have  met  the  (dea  by  proving  the  in- 
solvency of  the  other  surety.  See  Trofdong,  Cautionnement,  §  297,  end  the 
authorities  there  cited.    Merlin,  Rep.  verbo  Caution.,  §  4,  no.  2. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversed,  and 
that  the  plaintiff  recover  from  the  said  defendants  Henry  A.  Lyons  and  Ira  Smitkr 
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t»  iolidoi  the  tnm  of  two  thousand  two  hundred  dollars,  with  ten  per  cent  inter-  McCausla^nd 
est  thereon  from  the  4th  day  of  April,  1843,  until  paid,  and  costs  in  both  courts.        Ltovi. 


The  State  v.  Farron  et  al. 

Though  there  be  no  proof  that  a  jadgiuent,  rendered  againat  the  principal  and  surety  in  a 
bond  taken  by  one  of  the  reoorden  of  the  city  of  New  Orleans  for  the  appearance  of  the 
principal  to  answer  a  charge  of  assault  and  hatter>%  was  ever  notified  to  the  parties,  it  can- 
sot  be  set  aside,  under  the  provisions  of  the  stat.  of  11  March,  1837,  after  the  lapse  of  ten 
days  fix>m  the  date  of  an  offer  made,  with  the  assent  of  the  principal,  by  the  surety,  in 
oonrt,  to  sorrender  his  principal,  and  oT  an  application  by  the  surety  for  the  cancelling  of  the 
mortgage  resolting  from  the  recording  of  the  judgment  in  the  mortgage  o£Sce. 

APPEAL  fiom  the  District  Court  of  the  First  District  of  New  Orleans, 
McHenry,  J.    Elmore,  Attorney  General,  for  the  State.     Collens,  for  the 
appellant.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

Edstis,  C.  J.  On  the  10th  of  June,  1844,  a  judgment  was  rendered  in  the 
late  Criminal  Court  of  the  First  District,  against  Farron  and  D^Hehecourt,  on  a 
bond  executed  by  them  before  one  of  the  recorders  of  New  Orleans,  for  the 
iqvpearance  of  Farron  to  answer  a  charge  of  assault  and  battery. 

On  the  20th  March,  1848,  D^Hebecourt  took  a  rule  on  the  attorney  general, 
in  the  Urst  District  Court  of  New  Orleans,  to  show  cause  why  he  should  not  be 
discharged  from  the  bond  and  judgment,  on  the  ground  that  he,  the  surety,  had 
made  a  formal  surrender  of  the  body  of  the  principal  to  the  sheriff  in  open  court 
on  tbe  17th  instant,  and  that,  even  admitting  the  judgment  to  be  legal  and  in  due 
form,  which  was  not  conceded,  the  surrender  was  made  in  time,  no  notice  of 
said  judgment  having  been  served  on  the  appearer.  The  district  judge  having 
discharged  the  rule,  afker  hearing  the  attorney  general  in  opposition  to  the  ac- 
tion of  the  court  as  invoked,  the  defendant,  IfHehecourt,  has  appealed.  Tho 
decision  of  the  district  judge  was  founded  upon  the  opinion  that,  the  court  had 
no  power  to  release  a  surety  against  a  judgment  of  the  late  Criminal  Court,  on  a 
bond  forfeited  in  1844. 

We  have  examined  the  different  points  presented  in  the  argument  of  counsel, 
which  we  consider  untenable.  Under  the  law  of  1837,  a  judgment  of  this  de- 
scription, rendered  in  the  parish  of  New  Orleans,  could  be  set  aside  for  proper 
cause,  at  any  time  within  ten  days  after  notice  to  the  parties.  It  is  admitted  that,  on 
the  13tfa  of  January,  1848,  the  defendant  offered  in  open  court  to  surrender  his 
principal  into  custody,  he  the  said  principal  thereunto  assenting.  It  does  not  ap- 
pear that  the  judgment  ever  was  notified  to  the  parties.  But  on  this  day,  the 
13th  of  January,  1848,  an  applicatk)n  was  made  by  the  counsel  for  D'Hehecourt 
for  the  erasure  and  cancelling  of  the  judicial  mortgage,  recorded  in  the  mortage 
office,  and  purporting  to  be  the  record  of  a  judgment  rendered  on  the  10th  of 
June,  1844,  on  the  ground  that  no  such  judgment  was  rendered,  or  entered,  on 
said  day,  or  any  other.  This  appearance  of  the  defendant,  and  his  application 
for  relief  from  the  mortgage  resulting  from  the  judgment,  fully  justified  the  dis- 
tritt  Judge  in  his  conclusion,  that  every  thing  had  been  done  in  accordance  with 
law  in  the  late  Criminal  Court,  independent  of  the  presumptbn  which  the  law 
implies  to  that  effect*  Had  the  application  been  made  to  set  aside  this  judgment 
witfaiD  ten  days  from  the  day  on  which  the  appellant  made  the  motion  tor  the  can* 
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Statb        ceUing  of  the  mortgage,  a  different  question  would  have  been  pi-esented.     The 
FAKiios.       judgment  must,  therefore,  be  considered  as  final,  and  in  full  effect. 

We  are  by  no  means  prepared  to  say  that  the  appellant  can  be  relieved  aQ;Rinsk 
this  judgment,  by  an  ordinary  action  of  nullity.  Illegal  and  irregular  as  it  is,  it 
is  still  a  judgment,  and  the  State  is  the  plaintiff.  The  remedy  for  the  defendant 
is  within  the  legislative  power,  and  we  are  satisfied  that  it  will  not  be  withheld 
on  a  proper  application.  Judgment  affirmed. 


HeRRICK   t\   CONANT* 

An  appeal  will  not  be  dismissed  on  the  ground  of  the  record's  not  containing  certain  evidence 
adduced  on  the  trial,  where  the  defect  was  supplied,  before  the  argument  of  the  case,  by  an 
authentic  copy  of  the  document  which  was  wanting,  under  an  agreement  in  the  court  below 
that  a  copy  shouM  be  furnished.  The  irregularity  resulted  from  the  plaintiff's  consent,  ind 
it  would  be  nnjust  to  permit  him  to  derive  any  advantage  from  a  state  of  things  he  was  in- 
strumental in  producing. 

A  confession  of  judgment,  in  an  action  on  a  partnership  debt,  made,  after  the  dissolution  of  the 
partnership,  by  one  of  the  members,  is  binding  only  on  lumself. 

Where  the  principals  in  a  bond  are  bound  in  solido,  a  judgment  regularly  obtained  against 
either  will  be  binding  on  their  surety. 

A  judgment  confessed  by  an  insolvent  after  a  rcsfio  bonorum  made  and  accepted,  cannot  af- 
fect the  property  ceded,  which,  from  the  time  of  the  cession,  was  vested  in  the  creditors; 
nor  will  such  a  judgment  in  favor  of  the  vendor  of  moveables,  who  had  sequestered  them 
before  the  cession,  confessed,  aiter  the  cession,  by  the  insolvent,  who  had  released  the  pro* 
perty  on  a  bond  before  liis  cession,  be  binding  on  the  surety  in  the  sequestration  bond. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Van  Matre,  for  the  plaintiff.  E.  C.  Mix  and  Roselixis,  for  the  appellBn^ 
The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  the  defendant  from  a  judgment  ren- 
dered against  him  as  surety  in  a  sequestration  bond,  dated  the  15th  of  Novem- 
ber, 1845.  The  bond  was  given  in  the  suit  of  the  plaintiff  against  Barton  Sf 
Reed^  to  release  certain  articles  being  their  stock  in  trade  in  Poydras  street,  and 
at  their  camphine  factoiy  in  Girod  street. 

There  was  a  motion  made  by  the  counsel  for  the  plaintiff  and  appeUee  to  dis- 
miss the  appeal,  on  the  ground  of  the  record  being  defective,  it  not  containing 
certain  evidence  adduced  on  the  trial.  The  defect  was  supplied  before  the  ar- 
gument of  the  causO)  by  an  authentic  copy  of  the  document  which  was  wanting. 
It  was  agreed,  in  the  court  below,  that  a  copy  was  to  be  furnished,  and  the  irreg- 
ularity results  from  the  plaintiff's  consent.  It  would  be  unjust  to  permit  him  to 
derive  any  advantage  from  a  state  of  things  which  he  was  instinmental  in  pro- 
ducing. 

Tke  bond  was  intended  to  secure  the  delivery  of  the  articles  sequestered,  and 
the  question  before  us  is  whether  it  has  been  forfeited.  Welsh  v.  Barrow,  9  Rob. 
535.  The  plaintiff  had  judgment  agi^nst  Barton  8f  Reed,  on  the  confession  of 
Barton.  The  partnerriiip  between  these  parties  having  been  previously  dissolv- 
ed, Barton* s  confession  of  judgment  can  only  be  held  binding  on  himself;  bat 
as  Barton  Sf  Reed  were  bound  in  solido  in  the  bond,  a  regular  judgment  against 
either  would  be  binding  on  the  surety.  It  is  objected  by  the  counsel  for  the  de« 
fendant,  that  this  judgment  is  not  binding  on  the  defendant,  and  does  not  con- 
clude his  lialxlity  on  the  bond,  because,  at  the  time  the  confe8sk>n  of  judgmem 
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wag  made,  Barton  could  not  by  such  an  act  affect  in  any  manner  the  property  Hxrrick 
sought  to  bo  made  liable  to  the  plaintilf 's  claims.  The  judgment  was  rendered  Cumaht. 
on  the  S6th  of  May,  1846,  for  the  debt  claimed,  with  the  vendor's  privilege  on 
the  aiticles  sequestered.  On  the  30th  of  March  previous.  Barton^  in  conse- 
quence of  the  seizure  of  his  stock,  had  made  a  cession  of  the  paitnership  efiectSt 
including  these  very  articles,  for  the  benefit  of  their  creditors ;  which  cession  was 
daly  accepted,  and  a  provisional  syndic  was  appointed  under  the  authority  of  the 
late  court  of  the  First  Judicial  District.  The  property  Barton  had  in  those  arti- 
cIps  was  from  that  time  vested  in  his  creditors,  and  he  could  not  confess  any 
judgment  which  could  olFcct  them  in  any  legal  sense.  The  judge  of  the  Dis- 
trict Court  would  not  have  permited  a  judgment  of  this  kind  to  be  entered;  and 
it  was  solely  from  the  circumstance  of  the  judge  of  tlie  Criminal  Court,  in  which 
court  the  jud^^ment  was  taken,  being  uninformed  of  the  proceedings  in  the  Dis- 
trict Court,  that  the  defendant.  Barton^  was  held  competent  to  confess  a  judg- 
ment against  moveables  of  which  he  had  divested  himself  by  judicial  proceedings. 
A  judgment,  rendered  under  these  circumstances,  we  consider  as  not  binding 
on  the  surety.  Pothier  on  Obligations,  816,  §  61.  Clarke  v.  Scott,  2  An.  . 
907. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judgment  ren- 
dered in  favor  of  the  defendant,  with  costs  in  both  courts. 


Fkierson  V.  Irwin. 

A  oommiMion  directed  to  E.  R.  Clyde,  but  execnted  and  retam%d  by  Robert  J.  Clyde,  as 
commisgioner,  will  be  admissible,  where  the  attorney  by  whom  the  commission  was  taken 
oat  makes  oath  that  he  is  well  acquainted  with  Robert  J.  C'yde,  that  he  was  the  person  in- 
tended to  be  made  the  commissioner,  that  he  caused  the  name  of  jEJ.  R.  Clyde  to  be  inserted 
in  the  commission  by  mistake,  and  that  there  is  no  other  person  of  the  name  of  Clyde  in 
the  town  to  which  the  commission  was  directed. 

The  designation  of  a  commissioner  to  take  testimony  by  the  initials  only  of  his  first  and  se- 
cond names,  though  his  simame  be  in  full  is  irregular ;  and  slxmld  be  objected  to  by  the 
opposite  party  before  adding  Ids  cross-interrogatories. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  McHenry,  J.  pre- 
siding. Elmore  and  King,  for  the  plaintiff.  Grivot  and  Roselius,  /or  the 
appellant     The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EcsTis,  C.  J.  This  iipppeal  is  taken  by  the  defendant  from  a  judgment  by 
vhich  the  plaintiff  recovered  from  him  a  slave  namtfd  Sam,  and  fifteen  doUars 
per  month  from  1st  March,  1847,  and  the  defendant  recovered  from  his  warrant- 
on  the  sum  of  $290,  the  price  paid  by  him  for  the  slave,  with  interest 

The  case  has  been  argued  at  length  on  the  merits,  which  involve  questions  un- 
der the  jurisprudence  of  the  State  of  Alabama.  Independent  of  certain  testimo- 
ny* which  was  excluded  by  the  District  Court,  we  are  not  prepared  to  determine 
definitively  on  the  rights  of  the  paities,  and  we  have  come  to  the  conclusion  that 
it  ought  to  have  been  admitted. 

Oq  the  trial  of  the  cause  the  plaintiff's  counsel  offered  in  evidence  the  deposi- 
^DB  of  three  witnesses,  taken  under  a  commission,  which  appears  to  have  beea 
«xscQted  by  Robert  J.  Clyde,  of  Tuscaloosa,  in  the  State  of  Alabama.    Th» 
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Friiiuoii  comminion  was  diifected  to  two  persons,  justices  of  the  peace,  or  to  E.  IL 
iRwiv.        Clyde^  Esq,^,  at  Tuscaloosa,  Alabama. 

By  the  return  to  the  commission,  the  depositions  appear  to  have  been  taken 
under  it  at  the  office  of  the  conmiissioner,  in  Tuscaloosa,  by  Robert  J.  Clyde,  who 
signs  the  return  as  commissioner.  The  objection,  which  the  court  sustained,  to 
the  admission  of  these  depositions  was,  that  jR.  /.  Clyde  had  no  authority  to  take 
them  under  the  commission,  it  hanng  been  directed  to  E,  R.  Clyde.  On  the 
objection  being  made,  the  counsel  for  the  plaintiff  submittod  his  affidavit  to  the 
court  to  the  effect  that,  he  was  weU  acquainted  in  the  town  of  Tuscaloosa,  and 
with  Robert  J,  Clyde,  the  commissioner;  that  he,  Clyde,  was  the  person  mtended 
to  execute  the  commission,  because  he,  the  counsel  for  the  plaintiff,  on  the  issu- 
ing of  the  commission  gave  the  name  E.  JR.  Clyde,  erroneously,  far  R.  J. 
Clyde. 

To  the  decisbn  of  the  court,  the  counsel  took  a  bill  of  exception.  The  desig- 
nation of  the  person  to  execute  the  commission  by  his  name,  Clyde,  is  that  upon 
which  the  court  is  authorized  to  act.  The  addition  of  the  initials  merely  of  the 
christian  and  middle  names  is  an  irregularity  almost  necessarily  leading  to  mis- 
takes, which  the  defendant  ought  to  have  objected  to  specially  before  the  cross- 
interrogatories  were  filed. 

Mr.  King  states  in  his  affidavit,  not  only  that  the  person  executing  the  com- 
mission was  the  person  intended,  but  that  there  is  no  other  person  living  in  Tus- 
caloosa of  the  name  of  Clyde,  and  that,  if  there  were,  he  thinks  he  should  have 
known  it.  We  think  the  court  erred  in  refusing  to  admit  the  depositions  taken 
under  the  commission. 

The  irregularity  of  designating  the  conunissioner  by  the  initials  of  his  christian 
and  middle  name,  may  be  considered  as  haring  been  committed  by  both  parties, 
and  can  be  taken  advantage  of  by  neither. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  the  case  reman- 
ded, with  directions  to  receive  in  evidence  the  depositions  returned  under  the  com- 
mission mentioned  in  the  bill  of  exceptions;  and  it  is  ordered  that  the  appeDee 
pay  the  costs  of  this  appeaL 


4  «2  The  First  Municipality  v.  Dbtron. 

The  ordinsnoe  of  the  Cooncil  of  tbe  Fint  Mumoipdity,  of  16  Febraary,  1846,  impaung  a  fine 
on  penons  selliiig  groceriei  in  certain  marke^lKnLiei  of  that  mimictpiHty,  i«  neither  illegal 
nor  nnoonatitationaL 

APPEAL  by  defendant  from  a  judgment  of  a  Justice  of  the  Peace  in  New 
Orleans.    Preaux  and  Morel,  for  the  plaintiffs.    Redmond,  for  the  appel- 
lant   The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace,  by  which  the  municipality  recovered  the  sum  of  fifteen  dollars  from  the 
defendant,  being  the  amount  of  a  fine  incurred  under  an  ordinance  approved  the 
16th  of  February,  1846,  which  imposed  a  fine  on  persons  selling  groceries  in  the 
markets. 
We  perceive  nothing  unconstitutional  or  illegal  in  this  ordinance. 

Judgnunt  qffirmed.^ 

*A  finilar  Judgment  was  pronooncad,  at  the  same  time»  in  a  Second  case  between  tiie  same 
paitiM,  for  aaoCber  fine  of  nfy  doUan. 
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Succession  of  Logan. 

Decifion  on  Dueottmau  r.  Leoiitonet,  2  An.  245,  aiBrmed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon^  J.    Sever^ 
for  the  appellant.     T.  H.  Howard,  contrft.    The  judgment  of  the  court 
(Kuig,  J.  absent,)  was  pronounced  by 

Slidell,  J.    In  this  case  the  transcript  not  having  been  seasonably  filed,  and 
no  tppUcation  for  time  having  been  made,  the  nootion  to  dimiss  must  prevail.    It 
appears  by  the  affidavit  of  the  appellant's  counsel,  that  the  omission  was  attributa- 
ble to  a  mistake  on  his  part.     But  this  is  not  a  ground  for  relief.    See  Jhicowr*  ' 
noM  V.  LemsUnus,  2  An.  245 ;  ante  p.  30. 

Appeal  diimissed. 


Jones  v.  Lawrejncb. 

A  third  opponent  cannot  arreit  tihe  sftle  of  the  pivperty  in  dispute,  nor  claim  damages  againat 
the  aheriiF  for  execating  the  jadgment,  nnleas  he  obtain  an  injonctioni  and  give  aecority* 
C.  P.  399. 

Where  the  principal  demand  has  been  tried,  no  fiirtfaer  proceedings  can  be  had  on  the  inter 
The  intervenor  most  be  held  to  have  abandoned  that  remedy* 
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APPEAL  firom  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J« 
Peytofif  for  the  pkiintiif.    PrentUs  and  Finney,  for  the  intervenor,  appel- 
knt    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  The  plaintiff  sued  out  against  the  defendant  an  attachment,  under 
which  a  slave  in  his  possession  was  levied  upon.  Smiley  then  intervened,  claim<' 
ing  the  skve  under  a  deed  of  trust  alleged  to  have  been  executed,  and  duly  re^ 
corded,  in  Tennesse,  by  Lavfrence  and  his  wife,  before  the  institution  of  thia 
•ttit  He  was  represented  by  Messrs,  Edwards  and  Barker,  the  defendant's 
coansel. 

On  the  trial  of  the  cause,  these  counsel  having  absented  themselves,  and  nol 
being  found  in  the  eourt-building^,  the  plaintiff  proved  his  claim,  and  submitted 
the  case.  The  judgment  of  the  court  was  in  his  favor  for  the  sum  claimed, 
with  privilege  and  preference  en  the  property  attached.  Some  time  after  the 
judgment  had  been  signed,  the  intervenor,  by  his  present  counsel,  filed  a  supple- 
mental petition,  alleging  that  his  claim  under  the  original  petition  remained  undo- 
tennined.  He  prayed  that  his  original  and  supplemental  petitions  might  be  con- 
sidered as  parts  of  each  other;  that  the  sheriff,  who  was  then  in  possession  of 
the  slave  under  an  execution,  and  also  the  plaintiff,  Jones,  be  cited,  and  that  the 
dvre  seized  be  adjudged  to  belong  to  him,  the  said  Smiley,  He  subsequently 
filed  another  supplemental  petition,  aDeging  that  the  slave  attached  was  worth 
llfOOOr  and  praying  that  in  case  the  slave  could  not  be  founds  Jones,  and  the  she- 
riff be  condemned,  in  solido,  to  pay  him  that  sum. 

The  ^ainlaff  and  the  sheriff  both  excepted  to  tiiese  petitions,  on  the  following 
irounds  ir  Ift.  That  a  final  judgment  was  rendered  in  iavor  of  the  plaintiff  against 
thtdefeadanti  with  privilege  and  preference  on  tiie  property  attached*    2d.  That 
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loKzs        the  supplemental  petitions  are  a  part  of,  and  intended  to  revis'e  and  continue,  tho 
Lawrence     ^"g*'^*^  petition  of  intervention.     3d.  That,  if  tho  intervener  has  any  claim  to 
the  slave,  he  cannot  assert  the  same  as  he  has  done.     The  District  Court  having 
sustained  the  exceptions,  and   dismissed  the  petition  of  tho  intervener,   he  ap- 
pealed. 

Paities  are  permitted  to  intei-vcnc,  for  the  preson-ation  of  their  right?,  in  suits 
between  other  persons,  on  the  express  condition  that  tiio  intervention  do  not  re- 
tard the  principal  suit.  The  intervener  must  be  at  all  times  ready  to  plead  aai 
to  exhibit  his  testimony,and,  under  an  express  provision  of  the  Code  of  Practice, 
the  demand  in  intervention  umst  bo  decided  at  the  same  time  with  the  princ'pal 
demand.     C.  P.  391,  154. 

It  is  urged  that  the  court  ought  to  consider  the  nature  of  the  proceeding,  no- 
its  name;  and  that  the  supplemental  petitions  filed  were  in  reality  a  third  oppo- 
•  Bition,  under  arts.  395  and  398  C.  P. 

We  are  unable  to  view  them  in  that  light.  Daily  experience  teaches  us  that 
justice  cannot  be  administered,  unless  the  different  remedies  which  the  law  gives 
are  kept  distinct  from  each  other.  In  this  veiy  case,  injustice  would  be  done  if 
this  rule  was  not  adhered  to. 

If  the  proceeding  be  an  intervention,  tho  prayer  that  tho  sheriff  and  the  plain- 
tiff be  made  to  pay  the  value  of  the  slave  unless  they  restore  her,  is  proper;  but 
in  a  third  opposition,  the  party  has  no  right  to  arrest  the  proceeding,  or  clahn 
against  the  sheriff  for  executing  the  judgment,  unless  he  obtams  an  injunction 
and  gives  security.     C.  P.  399. 

It  is  further  urged  that,  conceding  that  the  intervention  should  have  been  dis- 
missed on  account  of  the  absence  of  counsel,  it  was  not  so  dismissed  by  the 
judgment  of  the  court ;  and  that,  being  still  pending,  the  intervener  is  entitled  to 
have  it  tried.  We  are  of  opinion  that,  under  art.  154  C.  P.  already  cited,  when 
the  principal  demand  has  been  tried,  no  further  proceedings  can  be  had  on  the 
intervention,  and  that  the  intervener  must  be  held  to  have  abandoned  the  summa- 
ry remedy  to  which  he  had  resorted.  There  is  no  en-or  in  the  judgment  dis- 
missing the  intervention.  Judgment  affirmed. 


Salter  et  al.  v.  Duggan  et  al. 

A  proviBional  seizure  may  be  disBolved  Bummarily  by  a  rale  to  show  caase,  where  the  appro- 
henBiom  of  the  plaintiff,  which  led  to  the  seizure,  is  clearly  proved  to  be  nnfoosded. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
Schmidt,  for  the  appeUants.     Bradford,  for  the   defendants.     The  judg- 
ment of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  This  action  was  for  the  amount  of  work  and  materials  done  and 
suppUed  for  the  owners  of  the  Wave.  A  personal  judgment  was  claimed,  and 
also  a  decree  of  privilege  upon  the  vessel.  A  provisional  seizure  was  obtained, 
which,  upon  rule,  the  district  judge  dissolved,  the  testimony  disproving  tke  al- 
leged intention  to  remove  the  vessel.  To  the  admission  of  this  testimony  the 
plaintiff  excepted,  **  on  the  ground  that  there  is  no  kiw  authorizing  a  defendant 
in  such  case  to  disprove,  in  this  summary  manner,  the  plaintiffs'  declaration  un- 
der oatli."    It  will  be  obsen'ed  that  the  rule  taken,  and  the  testimony  adduced, 
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did  not  go  to  the  main  action,  but  simply  to  the  plaintiffs'  right  to  a  consuimtive  Saltzr 
process,  by  which  he  desired  to  protect  an  alleged  accessary  of  his  claim.  Con-  Duooaii. 
sidering  the  severe  nature  of  the  proceeding,  which  anticipates  the  ordinary 
course  of  the  law,  and  deprives  the  defendant  of  the  possession  of  his  property 
before  judgment,  upon  the  tx  parte  showing  of  his  adversury,  we  thinly  it  is  pro* 
per  to  grant  a  summary  hearing  upon  rule,  and  to  relieve  the  defendant  from  the 
seizure,  where  the  apprehension  of  the  plaintiff  is  clearly  proved  to  be  mistaken 
or  unfounded.  The  main  action  is  undisturbed,  and  is  left  to  be  tried  in  the  or* 
dinary  form.  Judgment  qfirmed* 
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Short  »•  The  City  op  New  Orleans  et  al. 

I^OTfttioB  can  only  be  established  by  an  express  deolaration  to  that  effect,  or  by  acts  tanta- 
mount  to  snch  a  declaration.  The  attending  circnmstances  most  be  weighed  with  exact- 
ness, to  ascertain  whether  the  parties  have  really  intended  to  make  a  novation  and  releasa 
the  original  debtor^ 

APPEAL  from  the  Rfth  District  Court  of  New  Orleans,  Buchanan^  J.  Denis^ 
for  the  plainti/f.     Morel,  for  the  appellants.     The  judgment  of  the  court 
(King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  alleges  that  he  was,  in  1645,  the  owner  of  cer< 
tain  coupons  of  interest  due  on  bonds  issued  by  the  corporation  of  the  city  t>f  New 
Orleans ;  that  to  provide  for  the  payment  of  these  coupons  the  mayor  drew  his 
three  drafts,  in  different  sums,  on  each  of  the  municipalities ;  that  the  draft  for 
the  proportion  of  the  Third  Municipality  was  for  the  sum  of  $301  70,  payable 
one  year  after  date,  and,  after  having  been  accepted  by  the  treasurer  of  the  mu- 
nicipality, was  protested  for  non-payment,  of  which  the  drawer  had  notice.  The 
plaintiff  brought  his  suit  against  the  Third  Municipality  and  the  former  corpora- 
tion of  New  Orleans,  and  obtained  judgment  against  each  for  the  amount  of  the 
draft,  with  costs.     The  parties  representing  the  latter  corporation  have  appealed. 

The  principal  ground  of  defence  presented  in  the  written  argument  of  coun« 
»el  is,  that  a  novation  of  the  original  debt  had  been  produced,  by  the  surrender  of 
the  coupons  and  takmg  the  drafts  on  the  municipaUties,  and  that  thereby  the  ori- 
ginal debtor  is  released. 

The  very  argument  that  a  novation  has  taken  place,  seems  to  ns  to  exclude 
the  conclusion  that  the  old  corporation  was  not  bound  on  the  draft;  which  the  ere- 

ditor  receded  as  an  equivalent  for  the  obligations  of  the  corporation  which  he  ' 

surrendered.     Without  an  exix-ess  dedaration  to  that  effect  by  the  creditor,  or  | 

acts  tantamount  to  such  a  declaration,  it  can  never  be  held  that  an  original  debtor  ! 

i*  released.  This  rule  is  weU  settled,  and  is  always  adhered  to  in  questions  oc- 
curring in  the  changing  of  debts.  Courte  are  bound  to  weigh  with  exactness  all 
the  attending  cuicumstances  of  transactions  of  this  kind,  m  order  to  ascertain 
whether  the  parties  have  really  intended  to  make  a  novation  of  their  debts,and  to 
release  the  original  debtors  by  the  substitution  of  others.  Pardessus,  Droit  Com- 
mercial, vol.  2,  §  221.  Not  that  we  consider  any  responsibility  attaches  to  tha 
«W  corporation  from  the  signature  of  the  mayor  to  the  draft  as  an  ordinary  com- 
tnerdfil  mstrument,  because  it  is  not  of  that  character!  nor  has  any  authority 
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Short        been  shown  to  bind  that  corporation  in  that  form ;  but,  from  the  whole  transae* 
Nkw  Okuans.  tion,  as  it  is  before  us  in  argument,  we  think  t'je   original  debt  has  not  been 
changed,  and  the  original  party  to  be  liable.  Judgment  affirmed. 
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48  1164  Stockton  r.  Craddtck. 


An  attachment  by  a  creditor  of  a  iraadulent  vendee  of  real  estate,  not  proved  to  have  had 
notice  of  tlie  nature  of  the  vendee's  title,  levied  on  the  property  while  in  the  possession  td 
lus  debtor,  will  hold  the  property  against  creditors  of  the  fraudulent  vendor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stratcbridge^  J. 
Stockton^  plaintiff,  pro  se,  and  Steel,  who  was  with  him,  in  support  of  plain- 
tiff's right,  cited  11  La.  408.  16  Vesey  jr.  331.  13  La.  126.  8  La.  14.  16 
Peters,  14.     2  An.  196,  249. 

Benjamin  and  Micou,  for  the  appellants,  Hyde  and  Clapp.  If  Stockton  had 
pmrchased  the  property  from  Cractdicky  tor  a  valuable  consideration,  on  the  faith 
of  his  apparent  title,  and  without  notice  of  the  fraud;  if  he,  had  under  dmilar 
circumstances,  loaned  his  money  to  Craddick,  on  a  mortgage  of  the  property,  or  if, 
in  any  manne  r  whatever,  he  had  trusted  the  apparent  owner,  under  the  title,  he  would 
undoubtedly  be  entitled  to  the  favor  of  the  court,  and  the  protection  of  the  prin- 
ciple of  law  on  which  he  relies.  But  this  principle  has  no  application  whatever, 
to  the  case  of  Stockton,  To  ascertain  his  real  position,  intenxjgatories  were  ad- 
dressed to,  and  answered  by,  him.  We  are  quite  willing  to  take  his  own  state- 
ment on  this  point.  To  these  interrogatories  he  answered  that :  He  became 
owner,  in  the  State  of  Mississippi,  of  the  notes  which  are  the  basis  of  the  6u:9 
no.  3368,  just  before  the  filing  of  said  suit,  that  is  only  a  few  days  before  the  said 
filing;  and  of  the  note  which  is  the  foundation  of  suit  no.  3402,  only  a  few  days 
before  the  filing  the  petition  therein ;  the  precise  day  he  acquired  said  notes  does 
not  now  recoUect.  He  obtained  all  said  notes  from  one  Abram  B,  Reading, 
then,  and,  as  afiiant  believes,  now  a  resident  of  the  city  of  Vicksburg,  and  State 
of  Mississippi.  He  did  not  pay  any  money  for  said  notes — for  the  notes  which 
are  the  foundation  of  suit  no.  3368,  he  agreed  with  said  Reading  to  pay  him 
eighty  cents  on  the  dollar,  and  for  the  other  note  which  is  the  foundation  of  ther 
suit  no.  3402,  afiiant  agreed  with  said  Reading  to  pay  him  sixty  cents  on  the 
dollar,  and  it  was  also  agreed  by  and  between  him,  affiant,  and  the  said  Readingr 
that  affiant  was  to  make  him  said  Reading  no  payment  for  any  of  said  notes  un- 
til after  affiant  should  have  realized  said  claims  against  Craddick.  This  is 
Btated  according  to  the  best  of  affiant's  recollection  and  belief.  He  is  tlie  sole 
owner  of  said  judgment,  and  of  the  notes  on  which  it  is  founded ;  and  there  i» 
no  other  person  either  directly  or  indirectly  interested  with  him  in  the  owner- 
ship of  said  judgments,  or  said  notes,  nor  is  there  any  one  who  has  any  lien,  or 
privilege,  or  claim  of  any  kind  on  said  notes,  nor  has  the  rights  of  said  Reading 
to  receive  and  recover  the  full  amount  of  said  notes  from  Craddick  ever  been 
questioned,  (  so  far  as  affiant  knows,)  before  they  became  the  bond  fide  property 
of  affiant.  A  few  days  before  he  purchased  any  of  said  notes,  he  learned  by  in- 
spection of  the  books  of  the  conveyance  office  of  New  Oi-leans,  that  Craddick 
was  then  owner,  by  conveyance  te  him,  of  four  lots  and  a  fraction  of  ground,  and  of 
the  house  thereon,  in  Delord  street,  in  New  Orleans,  of  which  the  lots  now  claim- 
ed by  Hyde  ^  Clapp  were  two — affiant  cannot  recollect  the  precise  number  of 
days  which  elapsed  from  the  time  he  acquired  his  knowledge,  till  he  became 
owner  of  the  notes.  Affiant  verily  believed  at  the  tune  he  became  the  owner  of 
aaid  notes,  that  said  Craddick  was  the  real  andbond  fide  oumer  of  all  said  lot«of 
ground  in  New  Orleans,  and  he  so  informed  said  Reading  at  the  time.  As  well 
as  he  can  now  recollect,  he  knew  Joseph  N.  Craddick,  the  defendant,  by  sight, 
only  for  a  year  perhaps  before  he  became  owner  of  the  said  notes.  Affiant  has 
no  personal  knowledge  of  the  pecsuiary  circumstances  of  said  Craddick;  he 
was  at  one  time  in  good  credit  in  Vieksburg;  but  before  affiant  became  the  own- 
er of  said  notes  he  had  lost  credit,  and  affiant  was  informed  money  could  not  be 
ttaSSfy  mode  out  of  him  (m  ^xtcntitm  in  Misdiesrippi.    Affiaat  cobqoc  say  of  bis 
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oTFn  knowledge  if  ho,  said  Craddick,  is,  or  is  no%  ir solvent,  but  affiant  believes  he 
ia  insolvent;  and  that  he  was  so  reputed  in  Vicksburg,  before  affiant  bee  tine 
owner  of  any  of  said  notes,  but  for  what  length  of  time  before  that  period  a  Bant 
can  not  say.  He  is  now,  and  was  then,  but  very  illy  informed  as  to  the  circum- 
stances of  said  Craddic/c.** 

Stockton  is  not  then  a  purchaser;  he  is  not  a  creditor  upon  a  new  considera- 
tion, givea  on  the  faith  of  the  paper  title,  and  therefore  does  not  come  within  the 
rule  on  which  he  relies.     That  rule  is  thus  laid  down  in  1  Story's  Eq.  Jur.,  sec. 
361.      "In  concluding  this  discussion,  so  far  as  it  regards  creditors,  it  is  proper  to 
be  remarked,  that  though  voluntary,  and  other,  conveyances  in  fraud  of  creditors, 
are  thus  declared  to  be  utterly  void ;  yet  they  are  so  far  only  as  the  original  par- 
ties and  their  privies,  and  others  claiming  under  them,  who  have  notice  of  the 
fraud,  are  concerned;    for  hond  fide  purchasers  for  a  valuable   consideration, 
'Without  notice  of  the  fraudulent  or  voluntary  grant,  are  of  such  high  considera- 
tion, that  they  will  be  protected,  as  well  at  law  as  in  equity,  in  their  purchases. 
It  would  be  plainly  inequitable,  that  a  party  who  has  hond  fide  paid  his  money, 
upon  the  faith  of  a  good  title,  should  be  defeated  by  any  creditor  of  the  originfil 
gr!intor,  who  has  no  superior  equity ;  since  it  would  be  impossible  for  him  to  guard 
himself  against  such  latent  frauds.     The  policy  of  the  law,  therefore,  which  fa- 
vors the  security  of  titles,  as  conducive  to  the  public  good,  would  be  subverted,  if 
a  creditor  having  no  lien  upon  the  property,  should  yet  be  permitted  to  avail  him- 
self of  the  priority  of  his  debt,  to  defeat  such  a  hond  fide  purchaser.     Where 
the  parties  are  equally  meritorious,  and  equally  innocent,  the  known  maxim  of 
courts  of  equity  is,  qui  prior  est  in  temporet  potior  est  injure;  he  is  to  be  preferred 
who  has  acquired  the  first  title." 

In  no  treatise  or  case,  do  we  find  the  rule  otherwise  laid  down.  It  is  always 
said  to  be  applicable  only  to  hond  fide  purchasers,  upon  a  valuable  consideration, 
and  without  notice.  In  Fletcher  v.  Peck,  6  Cranch,  133,  Ch.  J.  Marshall,  in  giv- 
ing the  reason  of  the  rule,  says :  **He  has  paid  his  money  for  a  title  good  at  law; 
he  is  innocent,  whatever  may  be  the  guilt  of  others ;  and  equity  will  not  subject 
him  to  the  penalties  attached  to  that  guilt.  All  titles  would  be  insecure,  and  the 
intercourse  between  man  and  man  would  be  very  seriously  obstructed,  if  this 
principle  be  overturned."  Chancellor  Kent,  having  held  in  Roberts  y,  Anderson, 
6  Johns  Ch.  R.  371,  that  even  a  bond  fide  purchaser  under  a  fraudulent  sale, 
would  not  be  protected  against  creditors,  the  doctrine  was  carefully  reviewed  by 
Judge  Story,  in  Bean  v.  Smith,  2  Mason's  R.  272.  He  contends  that  the  rule 
protects  against  creditors  as  well  as  others,  but  he  lays  it  down  with  the  same 
care  as  in  his  commentaries.  The  price  paid,  the  valuable  consideration,  is  every 
where  urged  as  the  reason  of  the  rule — the  ground  on  which  the  equitj^  of  the 
purchaser,  is  held  superior  to  the  equity  of  the  creditor.  See  also  2  Vesey,  jr., 
438.     8  Mart.  N.  S.  342.     1  Mart.  N.  S.  387. 

But,  on  the  other  hand,  it  is  equally  well  settled,  that  the  rule  does  not  apply  to 
a  mere  creditor  of  the  party,  who  receives  a  fraudulent  title,  without  giving 
any  new  credit,  or  new  consideration  on  the  faith  of  the  title.  "A  plea  oipurchase 
for  a  valuable  consideratian,  will  protect  a  defendant  from  giving  any  answer  to 
a  title  set  up  by  the  plaintiff,  but  a  plea  of  bare  title  only,  without  setting  forth 
any  consideration,  will  not  be  sufficient  for  that  purpose."  Walwyn  v.  Lee,  9 
Vesey,  jr.,  24. 

"The  rule  adopted  in  England  in  favor  of  bond  fide  purchasers,  without  notice, 
is  founded,  as  we  have  seen,  upon  a  general  principle  of  public  policy.  Walioyn 
v.  Lee,  9  Vesey,  jr.,  24.  It  is  not,  however,  absolutely  universal;  for  it  has  been 
broken  in  upon  in  two  classes  of  cases.  In  the  first  place  it  is  not  allowed  in  favor  of  a 
judgment  creditor,  who  has  no  notice  of  the  plaintiff's  equity.  This  appears  to 
proceed  upon  the  principle,  that  such  judgment  creditor  shall  be  deemed  entitled 
merely  to  the  same  rights  as  the  debtor  had,  as  he  comes  in  under  him  and  not 
through  him,  and  upon  no  new  consideration  like  a  purchaser.  Burgh  v.  Burgh, 
Rep.  Temp.  Fmch,  28.  In  the  second  place,  &c."  Note  to  s.  410,  1  Story's 
Equity. 

No  case  has  been  cited  by  the  appellee,  nor  have  we  met  with  any  even  appa- 
rently changing  the  doctrine  thus  precisely  laid  down,  except  that  of  Foster  y. 
Foster,  11  La.  Rep.  401.  In  that  case,  Thomas  Foster  having  made  a  fraudu- 
lent conveyance  to  Leri  Foster,  the  latter  granted  a  new  mortgage  for  a  pre- 
existing debt  of  one  William  Seay.  The  court  placed  this  mortgage  upon  the 
footing  of  a  sale,  for  a  valuable  consideration,  and  held  .that  mortgagee  should  be 
eqnaily  protoctedt  with  a  h<md  fide  parehaier.    The  oonrt  may  have  ooasidered 
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'  the  mortgage  for  aoother's  debt,  as  a  new  contract;  time  or  indulgence  may  bav  e 
been  given  to  the  original  debtor,  constiiuting  a  consideration  for  the  moitgage, 
but  neither  of  these  reasons  is  stated  in  the  opinion.     Nor  does  the  judge  seem 
to  intend  to  lay  down  any  new  rule,  or  to  extend  the  operation  of  the  rule  beyond 
its  well  known  limits.  *  We  can  only  conclude,  that  there  were  circumstances  in 
the  case  which  produced  theur  influence  on  the  mind  of  the  court,  but  which  are 
not  reported,  or  else  that  the  court  unadvisedly  made  a  wrong  application  of  a 
known  and  familiar  principle.     Certainly  the  court  did  not  intend  to  say,  that  a 
mere  change  in  the  security,  by  creating  a  lien  upon  a  property  fraudulently  ac- 
quired, placed  the  creditor  in  a  better  position  than  those  who  had  been  despoiled 
by  the  fraud.     It  is  true  **  that  third  persons  acting  in  good  faith,  shall  not  be  pre- 
judiced by  the  frauds  of  othere,  in  which  they  had  no  agency  or  concern,"  but  it 
is  equally  certain  that  they  cannot  be  enriched  by  such  fi-auds,  at  the  expense  of 
othera  innocent  as  themselves.     It  is  more  reasonable  to  belie\'e,  that  the  court 
was  influenced  by  circumstances  not  reported,  than  that  it  was  extending,  uncon- 
sciously, the  limits  of  a  rule,  founded  on  public  policy,  and  intended  strictly  for 
the  protection  of  those  who  advance  their  money,  or  make  new  contracts,  on  the 
faith  of  a  recorded  title.     The  case  does  not  by  any  means  go  to  the  extent  ne- 
cessary to  support  Stockton^s  claims.     Although  a  mortgage  may  be  treated  as 
an  alienation,  and  the  mortgagee  be  placed  on  the  footing  of  a  purchaser,  it  can 
hardly  be  contended  that  an  attachment,  is  either  a  raoitgage  or  a  sale.     If  that 
opinion  intended  to  establish  even  the  naked  proposition,  that  a  mortage  for  a 
precedent  debt,  without  any  new  credit  or  consideration,  is  to  be  protected  like  a 
sale  for  a  price  actually  paid,  it  stands  alone,  and  finds  no  support  either  in  reason 
or  authority. 

But  there  is  still  another  point,  in  which  this  rule  must  be  examined.  It  is  ap- 
plicable only,  to  those  who  have  no  notice  of  the  fraud,  either  actual  or  construc- 
tive. Those  who  were  put  upon  their  guard,  or  upon  enquiry,  cannot  plead 
isnorance  of  the  fraud,  or  protect  themselves,  even  where  they  have  advanced 
their  money  on  the  fraudulent  title ;  "whatever  is  Buflicient  to  put  a  party  upcn 
enquiiy,  is,  in  equity,  held  to  be  good  notice  to  bind  him."  1  Story's  Equity,  sec. 
400. 

Stockton  tells  us  that  he  had  no  knowledged  of  the  fraud  committed  by  Crad- 
dicky  but  he  knew  that  Craddick  was  insolvent,  or  was  generally  reputed  so  to  be.. 
When  he  found  on  the  records,  in  New  Orleans,  a  sale  to  such  an  insolvent  per- 
son, for  a  nominal  consideration  of  816,000  in  cashy  he  might  well  be  considered 
as  put  on  his  guard.  He  appears  to  have  received  a  transfer  of  the  notes  sued 
on,  in  consideration  of  attempting  an  attachment  at  his  own  expense,  and  of  a 
promise  to  divide  the  spoils  with  the  former  holder,  if  any  thing  should  be  real- 
ised. How  can  a  litigant,  thus  situated,  claim  the  equitable  protection  which  the 
law  gives  to  innocent  purchasers  ?  Hyde  &f  Clapp  trusted  HalU  on  the  credit 
which  the  possession  of  the  property  gave  to  him.  It  became  the  pledge  of  the 
creditors  of  Hall.  It  was  sold  under  execution  for  his  debts,  and  is  in  posaesakiB 
of  purchasera  in  good  faith,  and  upon  a  valuable  consideration. 
The  judgment  of  the  court  (RosU  J.  absent,)  was  pronounced  by 
EusTis,  C.  J.  This  suit  was  instituted,  in  January,  1841,  and  was  commenced 
by  attachment  against  certain  lots  in  New  Orleans,  as  the  property  of  the  de- 
fendant. Judgment  was  rendered  for  the  plaintiff,  with  privilege  on  the  property 
attached,  in  February,  1842.  Execution  having  been  issued  on  this  judgment, 
and  the  lots  having  been  advertized  for  sale,  the  proceedings  were  enjoined  at 
the  mstance  of  T.  jR.  Hyde  8f  J.  5.  Clapp,  who  claimed  the  bts  as  their  pro- 
perty, having  purchased  them  at  a  sheriflf's  sale,  at  which  they  were  sold  under 
executions  against  J.  /.  Hall.  On  a  hearing,  the  injunction  was  dismissed,  and 
Hyde  ^r  Clapp  have  appealed. 

This  case  has  been  already  once  before  this  court,  and  is  reported  in  Ist  An. 
p.  40.  It  is  now  before  us  in  the  form  of  an  opposition  to  the  plaintiff's  execu- 
tion, called  in  our  Code  of  Prsctice,  the  third  opposition.  An  episode  of  the  case 
Ib  also  reported  in  10  Rob.  387.    Hyde  ei  el  v.  Craddick. 

After  the  issue  was  joined  on  the  original  opposition,  a  supplemental  petitkA 
was  filed  by  Hyde  4r  Clapp^  io  which  it  is  alleged  that  the  plaintiff  is  «a  atttr- 
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ney  and  counsellor  at  law,  licensed  to  practice  in  the  several  courts  of  this  State,  Stocktoh 
and  that,  at  the  time  he  purchased  the  claims  on  which  he  obtained  the  judg-  craddick 
ment ^against  Craddick,  he  was  practising  in  the  late  Commercial  Court  of  New 
Orleans,  in  which  the  judgment  was  rendered,  and  that  so  far  as  said  claims  af- 
fect ^e  rights  and  property  aftei-wards  purchased  by  the  opponents  they  are 
litigious,  and  the  sale  of  them  to  the  plaintiff  is  absolutely  nuU.  Interrogatories 
were  propounded  to  the  plaintiff,  who  fully  answered  them ;  but  we  do  not  find 
that  any  answers  was  filed  to  the  supplemental  petition,  though  an  exception  was 
filed  to  it,  which  was  afterwards  withdrawn.  We  cannot  consider  this  important 
allegation  as  admitted;  but,  as  the  cause  was  tried  on  its  merits,  we  must  hold  it 
to  have  been  at  issue,  under  the  answer  of  the  plaintiff  to  the  opposition  filed  by 
Hifde  Sf  Clapp. 

The  allegation  relating  to  the  plaintiff's  being  a  practising  lawyer  in  the  cour^ 
in  which  the  attachment  was  instituted  at  the  time  alleged,  is  not  proved.  He 
had  been  previously  admitted  to  the  bar  in  this  State,  but  we  have  nothing  before 
us  on  which  any  other  place  of  residence  or  business  can  be  assigned  to  him  than 
IS  alleged  in  the  petition  fur  the  attachment,  which  is  Vicksburg,  in  the  State  of 
Mississippi. 

It  appeai*B  that  the  plaintiff  acquired  the  notes  sued  on  from  one  Readings  and, 
on  being  interrogated  under  oath,  he  states  that  he  had  learned,  by  inspection  of 
the  books  of  the  register  of  conveyances  in  New  Orleans,  that  Oraddick  was  the 
owner  of  the  bts  attached  previous  to  his  purchasing  the  notes,  and  that  he  verily 
believed,  at  the  time  of  the  purchase,  that  Craddick  was  their  real  and  bond  fide 
owner,  and  he  so  informed  Reading  at  the  time. 

Craddick  held  the  lots  under  a  fraudulent  title.  /.  /.  HalU  an  insolvent  debtor, 
had  conveyed  them  to  C.  C  HalU  in  July,  1839,  who,  on  the  eve  of  absenting 
himself,  left  a  power  of  attorney  to  sell  them,  with  his  wife ;  she  conveyed  them 
to  Robert  MotU  who  took  the  title  at  the  instance  of  Craddick^  under  the  convic- 
tion that  the  conveyance  was  made  for  the  purpose  of  securing  the  rights  of  the 
wife  of  /.  /.  HalU  who  was  Craddick^s  daughter.  MoU^  as  well  as  Craddick^ 
resided  at  Vicksburg,  at  this  time;  and,  on  finding  soon  after  the  title  was  made  to 
him,  that  one  of  the  Halls  was  in  jail  and  the  other  had  absconded,  he  insisted  on 
Craddick' 8  taking  the  title  out  of  him,  which  was  accordingly  done,  by  a  transfer 
to  Craddick,  of  the  date  of  the  14th  July,  1840. 

The  opponents,  Hyde  8f  Clapp,  are  judgment  creditors  of/.  /.  HalU  «nd,  after 
the  plaintiff's  attachment  had  been  levied  on  the  lots,  they  instituted  their  revoca- 
tory action  to  subject  the  property  to  their  execution,  on  the  ground  of  the  fraud 
in  the  title  to  Craddick,  and  it  was  so  decreed.  Under  this  judgment  execution 
was  issued,  the  lots  were  sold  under  execution,  and  the  opponents  became  the 
purchasers.  This  judgment  was  reversed  on  a  matter  of  form — but  a  subse- 
quent judgment  was  rendered,  by  which  Craddick^s  title  was  decreed  to  be 
fraudulent  and  simulated. 

The  question,  as  it  has  been  presented  to  us  in  argument,  and  it  embraces  the 
substantial  merits  of  the  cause,  is,  as  to  the  liability  of  this  property  to  be  attached 
by  the  creditors  of  Craddick,  while  this  fraudulent  title  was  subsisting.  We 
think  there  is  no  evidence  charging  the  plaintiff  with  notice  of  the  character  of 
this  title,  and  the  matter  is  therefore  reduced  to  a  naked  question  of  law. 

The  district  judge  gave  the  plaintiff  judgment,  which  held  the  property  subject 
to  the  creditor's  attachment,  under  the  authority  of  the  case  of  Fostefs  heirs  v. 
fpitt^i  adminUtraUm,    U  La*  iOgp 
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In  that  case  it  was  held  that,  where  a  fraudulent  vendee  of  slayeSi  under  a  title 
valid  in  point  of  foinn  and  having  the  appeiu*ance  of  verity  and  good  tuith  on  its 
face,  mortgages  them  to  an  antecedent  creditor,  who  is  i^norunt  of  the  fraud.  Lis 
right  will  not  be  affected  by  the  fii;ud  between  the  or'ginul  parties  to  the  sale; 
and,  on  this  ground,  the  verdict  of  a  jury  was  reversed,  and  the  judgment  was 
given  in  favor  of  the  mortgagees,  in  accordance  wi.h  the  views  of  the  court  on 
the  matter  of  law.  This  decision  appears  to  us  to  be  in  haimony  with  article 
2236  of  tlie  Code,  which  provides  that  counter-letters  can  have  no  efl'ect  against 
creditors  or  bond  fide  purchasers,  being  valid  as  to  all  others.  We  have  not  been 
able  to  find  ai^y  decision  in  which  the  i*ule  in  this  case  has  been  impu;:ned,  and 
the  title  having  passed  out  of  Hall^  and,  by  intermediate  conveyance,  to  Craddick, 
and  the  latter  being  in  possession  of  the  pro])erty  at  the  time  of  the  attachment, 
the  present  case  case  comes  clearly  within  it.  ]Villiams  v.  Hagan,  2  La.  123. 
Syndic  of  McManus  v.  JeweU,  G  La.  631. 

Judgment  affirmed.* 


*  Benjamin  and  Micou,  for  a  re-hearing.  Tae  fraud  in  Ci-adihck'<  title  has  been  twice 
pronouuced.  The  plaiutill' does  not  coateat  or  deuy  the  existeuce  of  tiiis  fraud,  auuj^ethe 
coutendB  that,  as  a  creditor  of  Craddtck,  he  has  a  ri.^'ht  to  protit  by  it,  and  subject  the  proper- 
ty to  his  attachment.  The  question  then  prcscuted,  id  between  the  creuitor  ot  ha.  4  aiiu  the  vre- 
fiitorof  Crad fit ck.  TC^e  property  really  belons^s  to  //«//,  but  Craddck  has  the  frauuulejt 
title.  Tiie  creuitor  of  Hall  claims,  because  the  property  belongs  to  his  debtoi ;  the  creuitor 
of  Craddick;  because  his  debtor  has  accepted  and  recorded  a  fraudulent  title,  tf  upposinef 
them  equally  innocent,  the  decree  in  favor  of  the  latter  gives  etfect  to  tiie  fraud.  Ttieiiaud, 
which  tJesj»oil3  one  creditor,  enriches  another.  It  is  not  the  case  of  an  innoceut  punrhascT,  or 
of  a  mort^a^ee  who  pays  or  lends  his  mouev  on  the  faitli  ot  a  solerau  and  recordeu  title.  It 
is  the  naked  case  of  the  creditor  of  an  insolvent,  attempting  to  obtain  payment  of  liis  debt, 
throu£;h  the  fraud  of  his  debtor,  at  the  expense  of  innocent  creditors  of  auotlier  frauduJeut 
debtor. 

I.  Our  first  position  is,  that  the  title  of  Craddick,  being  fraudulent,  was,  so  far  as  the  credi- 
tor of  Hall  were  concerned,  void  ab  inUiO,  and  could  give  no  rights  to  the  creditors  of  Crad- 
dick. 

The  general  rule  that  whenever  a  partv  may  sell,  his  creditors  may  attach,  does  not  con- 
template the  case  of  possession  obtained  by  fraud.  With  regard  to  persona)  property,  it  wa* 
formerly  held,  that  the  attachment  would  he  except  when  the  property  had  been  procu^€^d  by 
a  felony;  but  this  rule  has  been  mo<lified,  and  it  is  now  well  established  that,  if  possensiuu  be 
obtained  by  fraud  or  imposition,  the  oritnnal  owner  may  recover  liis  propeity.  Such  is  the 
nile  laid  down  by  Judge  ritorj-  in  De  Wolf  v.  Babbe  t,  4  Mason,  294,  and  lollowcd  bv  the  late 
Supreme  Couit  in  (ia*(ine^  v.  John  on,  2  La.  516.  In  the  latter  case,  possession  had  been 
obtained  on  the  faith  of  a  letter  of  credit,  which  had  been  revoked.  Tae  court  held  that,  the 
use  of  such  a  letter,  at^er  it  was  recalled,  was  equivalent  to  tbrging  a  new  letter,  and,  althoui>b 
the  merchandize  had  been  brought  from  Philadelphia  to  New  Orleans,  by  the  delendant  m 
attachment,  the  vendor  recovered  against  the  attachiiig  creditor.  So  in  Prall  v.  Ice  ,  3  La. 
282,  the  court  say  that  the  fi'aud  charged  by  the  petition,  and  found  by  the  jurj-,  was  suflicieut 
to  authorize  the  cpurt  to  consider  the  sale  in  question  void  ah  i?if.to,  and  not  translative  of 
property'.  It  is  only  when  the  vendor  has  voluntarily  parted  with  the  possession,  that  liIs 
equity  IS  not  eipial  to  that  of  a  bond  Jide  purchaser  for  a  valuable  consideration,  jtiasdl  v. 
Fac  er,  18  La.  589.     Markit  v.  Landry,  9  Itob.  526. 

In  all  these  cases,  the  contest  was  "between  the  owner  and  attaching  creditors  or  purcha- 
sers. But  if  the  owner  in  stich  coses  could  recover,  his  creditors  have  still  a  higher  ri;:ht. 
The  owner  may  be  charged  with  imprudence,  at  least,  in  permitting  possession  to  be  obtaiiied 
by  fnl.se  pretences;  but  the  charge  will  not  lie  against  creditors,  who  cannot,  by  any  j.-ossibili- 
tv,  prevent  their  fraudulent  debtor  from  secreting  his  properly.  His  combination  Vith  aLo- 
tlier  to  defraud  them,  is  independent  of  any  action,  or  even  knowledge,  on  their  pait.  Tne 
parties  who  conspire  are  in  fraud,  but  the  cretlitors  arc  innocent.  If  then,  by  such  traudulsLt 
conspiracy,  the  possession  or  title  to  ti)e  property  passess  to  a  fraudulent  vendee,  the  sale 
must  be  considered  void,  nb  -nViOy  as  to  creditors,  and  not  translative  of  the  propeity.  Such 
is  the  rule  applied  in  Ens^laud,  and  in  the  couits  of  the  United  States.  The  stat.  27  £hz.  c. 
4,  declares,  that  fraudulent  conveyances  may  be  avoided  by  creditors,  unless  the  property 
shall  have  pas.^ e  J  to  an  innocent  purchaser  for  money  or  other  good  consideration.  Sugden  on 
Vendors,  c.  16,  p.  416.  The  rule  that  is  constantly  api.lied  in  the  chancery  courts  is  the  same; 
and  w^hen  such  fraudulent  conveyances  were  attacked  by  creditors,  tliey  have  been  repeated- 
ly decreed  void,  abinit  o,  as  to  their  eifect  upon  the  parties  defrauded.  *' A  deed  founded  in 
actual  and  positive  fraud,  as  beiofr  made  under  the  influence  of  corrupt  motives,  and  vnth  the 
intention  to  dieat  creditorsi  maybe  considered  void  ab  tniho,  and  never  to  have  had  any  law- 
fill  existence."  Thompson,  C.  J.,  Murray  v.  Rggt,  15  Johns.  586.  Otbona  v.  Mms^  t 
Johns.  164. 

The  distuiction  between  a  void  deed  and  one  only  voidable  has  been  repeatedly  and  learn- 
edly discussed.  Maekie  v.  Cairn*^  5  Cowen,  -79.  Henr  q-n  v.  Houe,  Sd  ed.  Ch.  R.  1^ 
We  do  not  inter  into  it,  because  it  is  deemed  a  necessary  in  the  present  argument.  The 
deed  may  be  good  between  the  parties,  yet  if  it  is  fraudnlent  as  to  creditors,  if  it  is  attackad 
l»y  tbem  and  set  aside»  the  naility  is  retro-active^    The  fraod  being  dtaUiahed^  tfa«  oanre^ 
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wCtiee  ia  treated  as  if  it  had  not  existed.  Whatever  may  he  the  distinctions  between  void 
aud  voiaabie,  the  jud^^es  all  coucur  in  this  result,  that  the  fraud  once  shown,  although  the 
pftTtles  ma/  t»e  boaud,  the  deed  is  void  as  to  creditors.  Neither  tlie  courts  of  common  law  nor 
chaacerj  allow  any  exception  to  this  rule,  except  in  favor  of  a  bond  fide  purchaser,  for  a  va- 
laai>le  consideration.  "And  by  the  civii  law,  whatever  debtors  do  to  defeat  their  creditors 
ia  void,  and  there  is  a  erreat  resemblance  between  the  civil  law  in  this  matter,  and  the  statute 
of  13lh  Eliz."     1  Fonblanque's  Equity,  b.  1,  ch.  4,  s.  12,  p.  204. 

To  the  same  purport  is  our  own  IcjE^islatiou.  The  Code  pivcs  to  the  creditor,  his  action  to 
"anuul.'  Art.  19(>5.  And,  il' his  action  be  maintained,  the  decree  is,  that  the  contract  be 
**  avoided  as  to  its  effects  on  the  complaining  creditor,"  &c.  Art.  1972.  The  liability  to  at- 
tachment tor  debts  of  the  fraudulent  vendee,  is  one  of  the  efl'ectsof  the  conveyance.  The 
attaching  creditor  pivcs  no  consideration,  for  the  right  which  he  claims  to  exercise.  He  comes 
izi  under,  and  not  throuf^h,  the  vendee.  He  seeks  to  avail  himself  of  the  interest  of  the  deb- 
tor ill  the  thing.  If  he  had  paid  value  for  it,  or  advanced  his  money  upon  mortgage,  his  case 
would  depend  on  other  principles.  But  he  seeks  to  avail  himself  as  a  creditor,  of  an  apparent 
riyht  ol  his  debtor,  and  is  met  with  proof  that  the  right  is  not  real,  and  is  based  in  fraud* 
Tiie  positive  language  of  the  law  then  applies.  The  creditors  who  have  been  defrauded,  are 
tu  be  redressed.  The  title  of  the  defendant  in  attachment  is  annulled;  it  is  decreed  void  (ib 
iH<t.OjtA  to  the  injured  creditors,  and  the  attachment  necessarily  falls,  with  the  title  or  inter- 
est ou  which  it  was  based.  Tiiat  an  attaching  creditor  can  stand  on  no  better  footing  than  bis 
debtor,  sea  (Jaited  Sates  v.    Vaughan,  3  Binney,  400. 

II.  Tue  registry  laws,  which  declare  that  no  act  shall  take  effect  against  third  persons  on- 
lesa  recorded,  are  supposed  to  support  the  claims  of  the  attaching  ci'editor.  We  propose  to 
show  that  such  laws  are  not  apphcable  to  the  case. 

\Ve  bold,  that  these  laws  are  simply  intended  to  enforce  tmbhcity  of  transfers;  and,  for  that 
purpose,  they  impose  upon  every  purchaser  the  necessity  or  diliigeiice  in  inscribing  his  art,  at 
the  risR  of  losing  his  property.  In  the  two  cases  cited  in  the  opinion  of  the  court,  this  heavy 
peualty  was  iucdrred  and  enforced — Hagan  v.  W  Uiamsy  2  La.  122;  MrManus  v.  Jeicetty  0 
La.  531;  and  to  the  same  point  is  the  later  case  of  Crcar  v.  Sowle*^  2  Ann.  598.  In  the  caso 
ot'  Stockton  v.  Bnsroe^  I  Ann.  249,  the  attachment  was  based  upon  the  neglect  of  registry} 
it  failed,  because  the  inscription  of  the  last  act  was  considered  sufficient;  and  the  dissenting 
opiiiiou,  is  an  argument  upon  the  tenor  and  fiohcy  of  the  laws  passed  to  enforce  the  prompt 
registry*  of  acts.  Tue  penalty  for  neglecting  to  register  a  conveyance,  is  fixed  by  an  express 
enactment.  The  penalty  may  always  be  avoided,  by  compliance  with  the  requisitions  of  the 
law.  Il'  a  purchaser  neglect  to  inscribe  his  title,  he  exposes  himself  to  loss  by  his  own  fanlt 
or  want  of  diligence.  From  motives  of  public  policy,  the  risk  of  other  rights  being  acquired 
is  thrown  upon  the  party  in  default.  A  purchaser  who  omits  to  comply  with  the  law,  can  re' 
ceive  no  favor  from  the  courts.  Whether  those  who  oppose  are  creditors  or  subsequent  pur* 
cbasera,  he  has  no  right  to  complain.  The  provisions  ol  the  law  may  seem  to  be  harsh,  but  his 
own  diligence  would  nave  avoided  its  penalty.    If  he  loses,  it  is  by  his  own  neglect. 

Bat  these  considerations  are  wholly  inapplicable  to  the  creditors  of  a  fraudulent  vendor. 
They  have  done  nothing  which  the  law  prolubits;  they  have  omitted  nothing  which  it  oom- 
mauos.     How  then  caii  the  force  of  a  registry  law  be   opposed  to  them,  when  they  complain 
ot  a  Iraad  Y    The  mere  registry  of  a  fraudulent  title,  would  certainly  not  prevent  a  revocato- 
rv  action.    To  give  to  the  registr>'  laws  such  effect,  w^ould  be  a  perversion  of  their  meaning. 
'luey  are  intended  only  to  compel  inscription;  not  to  regulate  equities  between  creditors^  or  to 
iix  the  consequences  of  fraud.    If  the  conveyance  be  made  m  good  faith,  the  regi8tr>-  is  the 
perlectiou  of  the  title;  if  made  ui  fraud,  other  laws  prescribe  when,  how,  and  by  whom,  it 
may  be  aunolled.    A  case  reported  iu  Sirey,  1607,  877,  aiibrds  the  strongest  illustration  of  tliii 
pnjiciple.    By  the  laws  of  France,  a  tax  wus  imposed  upon  all  sales,  in  proportion  to  tiie 
price.    Iu  order  to  enibrce  this  law,  registry  was  required,  with  a  statement  of  the  price  ac- 
tually paid.    It  was  further  provided,  that,  if  the  jiarties  attempted  to  avoid  this  impost,  by 
oouuter  letters,  stipulating  lor  a  higher  price  than  that  stated  in  tlie  public  act,  the  counter 
letter  waa  absolutely  null.    In  a  case  arising  under  this  law,  the  price  mentioned  in  the  act 
waa  250,a00  iraucs,  while  the  true  price,  as  represented  by  a  counter  letter,  was  300,000  francs. 
Tne  counter  letter  was  null  between  the  parties,  yet  the  creditors  of  the  vendor  recovered 
tlie  remaining  50,000  francs  from  the  purchaser.    Tlie  law  declared  the  contract  absolutely 
null,  but  the  courts  could  not  give  it  a  construction  which  would  enable  the  purchaser  to  re- 
tain part  of  the  price  justly  belonging  to  the  creditors.    In  the  hands  of  the  vendor,  the 
agreement  was  null  and  reprobated,  because  he  was  guilty  of  a  violation  of  the  law ;  but  his 
creditors  were  innocent,  and  the  penalty  intended  for  him,  could  not  be  inflicted  on  them. 
**  Uue  c' est  done,"  says  the  court,  "faire  une  fausse  application  de  ces  lois  ou  il  s'agit  de 
Viuicxet  de  tierces  persomies,  de  legitimes  cr6anciers,  qu'on  a  tromp^s   a  leur  iusu,  par  la 
coutre-lettre  dont  if  s'agit,  dans  laqueile  ils  ne  sent  point  parties,  et  que  le  vendeur,  d'lntelli- 
geuce  avec  les  acqu^reurs,  a  voulu  priver  d'une  partie  de  leur  gage ;  que  ce  serait  autoriser 
Ic  dol  centre  les  creaiiciers,  et  les  rendre  victimes  de  la  simulation  on  de  la  fraude  qu'ils  uont 
pu  empecher,  si  on  annuUait  a  lem*  ^^^ard  le  lettre  qui  la  constate;  ordonne/'  &c.     10  Dalloz, 
Jar.  Gen.  (i75.     Here  the  law  pronounced  absolutely  null  an  agreement  not  contained  in  the 
public  act;  but  the  nullity  was  enforced  only  between  the  parties  in  fraud.    Innocent  creditors 
did  not  receive  the  stripes  intended  tor  fraudulent  vendors.    To  follow  the  letter  of  the  law 
would  have  been  to  annul  its  spirit.    We  repeat,  therefore,  that  registry  laws  are  intended  to 
entbrce  diligence  and  to  prevent  frauds — not  to  favor  them.    No  man  can  suffer  by  those  laws 
who  comi>lies  with  their  requirements.    If  a  purchaser  loses,  he  has  oidy  himself  to  blame. 
He  may  refuse  to  pay  until  his  deed  is  inscribed,  or  he  maj^  inscribe  it  himself  as  soon  as 
signed.    But  the  law  of  registry  cannot  punish  the  creditors  of  the  vendor,  because  it  imposes 
no  diligence  upon  them.    Their  rights  are  governed  by  rules  and  principles  wholly  distinct 
from  those  fixing  the  consequences  of  non-inscirption.    The  proposition,  tnat  a  title  not  regis- 
tered has  no  effect  against  l^rd  personSf  or  creditors,  does  not  embrace  the  proposition  that  a 
firaudulent  title,  if  registered,  will  prevail  against  the  creditors  of  the  vendor. 

III.  What  effect  has  art.  2236^  as  to  counter  letters,  upon  the  issue  now  before  the  court  7 
That  flutide  ptvvidet  that  ooontcr  letters  can  have  uo  effect  agaisst  creditors  or  iMfrtd  JUk 
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Stocxtoh  tmrcbtaera;  bat  that  they  are  valid  as  to  all  others.  The  article  is  applicaUe  only  to  oonnter 
f,,  letters,  beaiiu;^  witness  of  a  legal  coutract.    If  the  object  be  illegal,  ttie  counter  letter  is  voidi 

GlUODlCE.  ^^^  caunot  be  euibrced  between  the  parties.  Act,  IS87.  On  the  other  haiid,  the  af^reemeut 
being  illegal,  creditors  may  set  it  aside;  they  luay  use  the  counter  letter  as  proof  ot  the 
fraud ;  they  may  hold  the  vendee  to  its  terms,  although  the  vendor  could  not  do  it.  The  rule 
is  reversed  by  the  fraud.  The  parties  camiot  enforce  the  contract,  but  third  persons  can« 
The  article  is  intended  for  cases  where  property  is  voluntarily,  but  iunoceotly,  couvej  ed.  In 
such  cases  the  vendor  has  his  recourse  agaiust  the  vendee,  but  takes  the  risk  of  all  other  per- 
sons acquiring  rights.  If  he  has  imprudentlv  invested  another  with  the  insignia  of  owuership 
of  his  property',  nie  law  imposes  upon  him  all  the  consequences  oi  his  imprudence.  The  cre- 
ditors of  the  vendee,  either  precedent  or  sabseijuent,  may  seize  it,  and  the  real  owner  caimot 
complain.  He  is  estopped  by  his  own  act,  and  is  iu)t  permitted  to  set  up  his  private  eoauter 
letter,  against  the  public  title  which  he  has  himself  conferred.  It  follows  that  this  article  is 
not  applicable  to  cases  of  fraud. 

Tiiat  this  is  true,  will,  we  tliink,  be  urovedby  reference  to  the  decisions  and  treatises  upon 
the  corresponding  article  of  the  Code  Napoleon,  art.  1321 — notes.  Sirey,  Ct  de  Annote ;  13  Du* 
ranton,  n.  104;  8  TouUier,  186;  S.  &  ViUeneuve,  1642,  167;  Dalloz,  1826,  1st  part,  266;  10 
Dolloz,  Jur.  Gen.  674.  The  principles  established  by  these  authorities,  are  uniformly  dis- 
cussed and  decided,  with  reference  to  the  etiects  of  counter  letters  between  the  parties  them- 
selves, or  between  the  parties  and  creditors.  The  party  to  the  counter  letter  is  always  plain- 
tiff or  defendant.  No  case  occurs  of  a  conflict  between  the  two  dasses  of  creditors,  to  wit* 
the  creditors  of  the  vendor  and  tliose  of  the  vendee.  The  expression  of  the  french  article  is, 
"  IcM  t.ers,"  a  term  if  possible  more  broad  than  that  of  the  corresponding  article  of  oar  Codci 
yet  this  article  does  not  seem  to  have  been  applied  to  any  case  like  the  present.  From  <me  of 
the  cases  above  cited,  we  mav  fairly  presume  that,  if  the  position  of  the  parties  had  been  the 
same  as  in  the  present  case,  tne  counter  letter  would  have  been  enforced. 

IV.  The  articles  of  the  Code  giving  to  creditors  their  action  to  annul  contracts  of  their  deb- 
tors in  fraud,  apply  to  this  case.  We  have  endeavored  to  show  that,  no  special  law,  relating 
to  counter  letters  and  registr>',  imposes  upon  the  court  the  duty  of  inflicting  a  wrong  upon  the 
opponents;  we  have  now  to  show,  that  tne  positive  legislation  of  the  Code,  so  far  fiom  com- 
manding injustice,  is  entirely  consistent  with  those  principles  of  equity,  for  which  we  are 
contendmg,  and  wnich  have  been  so  repeatediy  announced  by  chancellors  and  judges,  in 
England  and  the  United  States.  We  think  the  case  is  fully  covered  by  those  articles  of  the 
Code,  regulating  the  right  of  creditors  to  set  aside  contracts,  in  fraud  of  their  rights.  In  the 
finit  place,  the  general  principle  is  borrowed  from  the  civil  law,  and  consecrated  by  justice  as 
well  as  by  its  age.  "  Everv  act  done  by  a  debtor,  with  the  intent  of  depriving  his  creclitor  of 
eventual  right  he  has  upon  the  property  of  such  debtor,  is  illegal,  and  ought,  as  respects  such 
creditor,  to  be  avoided.^'  C.  C.  1964,  1984,  Dig.  lib.  42,  tit.  8,  s.  1.  17  Poth.  Pand.  406.  I  Do- 
mat,  p.  495,  lib.  2,  tit.  10,  s.  1.  This  general  provision  is  equivalent  to  the  provisions  of  the 
stats,  of  13th  and  27th  Elizabeth,  which  have  formed  the  basis  of  the  english  jurisprudence  op 
tlie  subject.  But  the  Code  has  extended  the  principle  still  further,  and  prescribed  its  appli- 
cation to  special  cases,  thus  giving  to  the  injured  creditor  more  complete  and  definite  rehef, 
than  he  could  obtain  in  a  court  of  chancery.  For  instance,  the  court  ol  chancery  will  not 
inquire  into  the  adequacy  of  the  price,  unless  it  be  so  small  as  to  be  palpably  fraudulent  (2 
Hovenden,  74),  while  the  Code  gives  to  the  creditor  the  ri^ht  of  redeemmg  the  property,  even 
from  an  innocent  purchaser,  if  the  value  exceed  tlie  price  actually  paid  by  one-fiiYh.  Ait. 
1976.  The  english  law  does  not  prohibit  a  conveyance  in  payment  of  a  just  debt,  while  the 
Code  declares  that  the  insolvency  of  the  debtor  renders  such  a  transfer  Irauduleut  and  void, 
and  gives  to  the  creditors  the  right  of  rescinding  it,  thus  taking  back  the  ptoperty  ibr  the 
mass,  and  reviving  the  debt  paid  by  its  transfer.  Arts.  1977,  1978.  The  Cnde  provides  spe- 
cially for  cases  in  which  the  purchaser  is  innocent,  and  for  those  in  which  be  is  guilty  of  hand, 
actual  or  constructive.  In  some  cases  restitution  of  price  is  made,  with  or  without  iiiteiest; 
in  all,  the  property  is  recovered ;  and  in  all  cases  where  the  only  consideration  is  a  debt  due, 
the  only  restitution  made  is,  the  replacing  of  the  parties  in  the  position  in  which  they  were 
before  tlie  transfer. 

We  presume  that  the  plaintiil'  in  this  case,  does  not  consider  liis  attachment  superior  to 
the  claim  of  a  purchaser  for  a  valuable  consideration.  If  a  purchaser  for  an  inadequate 
price,  he  would  be  bound  to  give  up  the  property,  on  the  price  being  reiimded.  But  he  has 
paid  no  price;  consequently  we  are  compelled  to  place  him  a  step  lower  in  the  scale.  His  position 
18  nearest  that  of  a  creditor,  wlio  has  obtained  propeity  in  payment  or  as  security.  It  is 
true  that  he  does  not  obtain  it  from  Half,  nor  is  hail  his  debtor.  But  if  the  property*,  tLouLh 
in  Craddick't  name,  really  belongs  to  Unlit  it  is  impossible  to  place  a  transl'cr  to  a  creditor  of 
Cradd.ck,  upon  a  better  footiLg  than  a  similar  transfer  to  a  creditor  of  Hall,  That  there  are 
two  fraudulent  debtors,  and  two  sets  of  creditors,  caimot  alter  theprinci}.le,  or  picveLt  its 
appUcatiou.  The  transfer  to  Craddick  has  been  annulled.  0o  far  es  he  is  coucemed,  Us  ti- 
tle is  blotted  out  of  existence.  Then  Stockton  has  acquired  a  lien  on  HoTm  property,  for  the 
debt  of  another  person.  The  basis  of  that  lien,  is  a  fraud  upon  the  creditors  of  HaU.  The 
role  laid  down  in  the  Code  applies.  The  security' thus  acquired  is  aimulled;  there  is  no  res- 
titution, save  replacing  Stockion  in  his  original  position.  He  remains  a  a  editor  of  Craddick 
M  before  his  attachment. 

Nor  can  it  be  pretended,  that  these  provisions  are  inapplicable  to  attachment  by  legal  pn>> 
cess.  The  relief  contemplated  by  the  Code,  is  not  confined  to  the  case  of  contracts  alone. 
Every  act  of  the  debtor  in  fraud,  may  be  set  aside  or  remanded.  Arts.  1964,  1984.  The  act 
or  contract  with  all  its  effects,  is  annulled.  Arts.  1972.  The  levy  of  the  attachment,  was  one 
of  the  consequences  or  effects  of  the  fraudulent  transfer. 

The  law  Is  not  confined  to  the  cases  specially  enumerated  in  the  Codel  The  cases  stated 
are  merelv  instances ;  the  principles  are  embodied  as  the  law. 

If  Stockton  had  taken  a  mortgage  from  Craddick  for  an  old  debt,  bis  mortcage  woold  be 
annulled.  If  he  had  bought  the  property  for  half  its  value,  the  property  would  be  restored  on 
refunding  his  advance ;  consequently  he  is  to  be  put  where  he  stood  before.  His  attachment 
iDUBt  be  set  Mide^  hit  notes  go  back  to  him.    The  osly  wUlitkinal  reaCitutioD  that  be  cooU 
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poBsiblv  claim,  woald  be  hii  costs,  until  notice  of  the  fraud.  If  more  were  allowed  him,  he 
would  be  more  favored  than  an  innocent  purchaser,  for  he  would  receive  more  than  he  gave. 

If  we  have  not  entirely  failed  in  our  argument,  there  is  no  special  law,  necessarily  urotect- 
ing  this  attachment  against  the  just  demands  of  the  creditors  of  the  true  owner.  The  law 
of  counter  letters  and  of  registry,  being  inapplicable,  no  other  can  be  suggested  leading  to 
suc^  a  result.  If  the  rules  of  the  revocatory  action  do  not  apply,  the  conclusion  must  be, 
that  in  oar  most  elaborate  and  highly  artificial  Ck>de,  there  is  no  provision  for  a  case  of  great 
importaDce  and  of  frequent  occurrence.  Upon  either  hypothesis,  tliis  attachment  must  fail. 
If  the  Code  does  not  j^rovide  for  the  case,  we  are  thrown  back  upon  those  principles  of  jus- 
tice and  morality,  which  lie  at  the  basis  of  all  jurisprudence.  Such  principles  are  sufficient 
ibr  the  cause.  Xo  man  can  claim  under  a  fraud,  unless  he  has  innocently  advanced  his  mo- 
ney on  the  faith  of  the  apparent  title.  If  he  has  paid  nothing,  he  can  lose  nothing  by  the 
fraud  being  redressed.  If  two  parties  are  equally  meritorious  and  equally  innocent,  the  pos* 
session  of  one  will  not  be  disturbed  for  the  profit  of  the  other ;  bat  to  say  that  they  are  equal- 
ly meritorious,  means  that  both  have  advanced  their  money,  or  that  both  are  exposed  to  loss. 
The  term  does  not  app4y  when  one  only  is  exposed  to  loss,  and  the  other  has  but  the  chance 
of  gain.  1  Story,  Eq.  sec  381.  Fletcher  \,  I^eck,  6  Cranch,  133.  Bean  v.  Smith.,  2  Mason, 
272.  2  Vesey,  .Tun  458.  8  Mart.  N.  8.  342.  1  Mart.  N.  S.  387.  Waltayn  v.  Lee,  9  Vesey, 
Jr.  24.     2  Fonblanque,  Eq.  b.  3,  s.  3.    2  Uovenden,  on  Fraud,  c.  IS^p.  74. 

V.  The  case  has  been  thus  far  considered  upon  the  supposition,  that  Stockton  the  attach- 
ing creditor,  was  not  notified  of  the  fraud.  But  we  must  again  urge  upon  the  court,  that  tho 
circumstances  were  sufficient  to  put  him  upon  enquiry,  and  he  is  therefore  in  law  affected 
with  notice  of  the  fraud.  Tlie  disproportion  between  the  condition  of  the  purchaser  and  the 
pretended  price,  was  sufficient  evidence  of  fraiud  and  simulation.  Can  it  oe  contended  that 
the  plaintiff,  who  knew  this  condition,  and  who  saw  the  record  of  the  purchase,  was  not  put 
upon  his  guard  ?  2  Vesey,  jun.  437.  1  Story's  Equity,  s.  399.  If  Stockton  had  purchased 
from  Craddicki  knowing  his  position  as  he  confesses  he  knew  it,  he  could  not  have  been  con- 
sidered an  innocent  purchaser.  When  defrauded  creditors  are  seeking  restitution,  even 
purchasers  receive  no  favor,  if  they  were  put  upon  enquiry  and  did  not  choose  to  enquire. 
They  may  not  shut  their  eyes  and  be  accounted  innocent,  because  they  were  willfully  blind. 

It  *'  is  notice  of  the  use,  therefore,  that  is  all  the  effect  of  the  matter;  for  then  he 
is  partieepM  eriminut^  et  dolus  et  fraus  nemini  patroeinanturf  since  in  conscience  he  pur- 
chased my  lands  or  my  goods.  For  the  common  law,  whenever  it  foand  a  consideration  dis- 
cbariged  the  covin;  but  chancery  looks  farther  to  the  corrupt  conscience  of  the  party,  that 
will  traffic  for  what  in  equity  he  knows  to  belong  to  another.  And  in  all  cases  where  the 
purchaser  cannot  make  out  a  title,  but  by  a  deed  which  leads  him  to  another  fact,  the  pur- 
diaser  shall  not  be  a  purchaser,  without  notice  of  that  fact,  but  shall  be  presumed  cognizant 
thereof;  for  it  was  crassa  negligentith  that  he  sought  not  alter  it,  and  this  is  in  law  a  notice." 
2  Fonblanqne,  p.  151,  b.  2.  s.  2.  Re-hearing  refused* 
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Under  the  common  law,  the  title  of  the  owner  of  personal  property  cannot  be  lost  without  his 
free  consent. 

Ko  authority  from  the  real  owner  to  sell  personal  property  is  impUed,  by  the  common  law, 
from  the  naked  possession  of  the  property  by  a  third  person,  without  the  consent  of  the 
owner,  under  circumstances  which  ought  to  have  put  a  purchaser  fVom  the  latter  on  enquiry 
as  to  the  origin  of  his  possession  and  his  title. 

A  sale  of  derelict  or  wrecked  property,  made  under  a  statute,  will  not  be  vahd  unless  there 
has  been  a  substantial  compliance  with  its  requisitions. 

Where  one  who  had  been  authorized  by  a  justice  of  the  peace,  under  the  provisions  of  the 
Stat,  of  Arkansas  of  the  2l8t  of  February,  1838,  s.  9,  relative  to  the  reshipmeiit  and  sale  ef 
wrecked  propert}*,  to  ship  su(^  property  to  any  market  where  he  might  deem  it  most  likely 
that  a  good  sale  could  be  made  of  it,  sells  the  property,  by  pri«rate  sale,  after  its  shipment, 
to  the  clerk  of  the  steamer  on  which  it  was  shipped,  the  sale  will  be  without  e^ect.  Per 
Curiam :  No  application  was  made  for  permission  to  sell  on  the  si>ot.  Had  such  a  sale 
been  authorized,  the  sale  would  have  been  required  to  be  public,  after  dae  notice,  and  at 
auction,  to  Uie  highest  bidder. 

Where  wrecked  property  is  in  safet}*,  the  salvor  cannot  sell  it.  A  case  of  necessity  may 
exist  in  which  the  power  of  the  salvor  to  sell  may  be  recognized ;  but,  short  of  such  a  case, 
the  salvor  has  no  more  authority  to  sell  than  a  captor  has. 

A  depositary  who  sells  the  deposit  commits  a  theft. 

If  there  be  anything  unusual  or  irregular  in  a  sale  of  property  made  by  a  party  in  possession 
but  without  authority  to  sell,  the  title  of  the  real  owner  will  not  be  affected  by  it,  any  more 
than  it  would  be  if  the  purchaser  were  not  in  good  falUi. 

37 
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APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Strawhridge,  J. 
C.  A,  Jones  and  Maybin,  for  the  appellants.     Lacy,  for  the  defendant. 
The  judgment  of  the  court  (Kingy  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  brought  by  the  plaintiffs,  who  were  conmg- 
necs  of  a  quantity  of  lard,  which  was  shipped  to  them  in  New  Orieans  from 
TeiTchnute,  in  Indiana,  on  board  the  fiat-boat  Thomas  Whitejfor  the  recovery  of 
n  poition  of  it,  which  was  found  in  the  possession  of  the  defendant  in  this  city, 
and  seized  under  a  writ  of  sequestration.  The  parties  in  interest  are  the  insu* 
rers  on  the  cargo.  It  is  alleged  for  the  defence  that,  Ball  purchased  the  lard  in 
the  State  of  Arkansas  in  good  faith,  and  paid  for  it ;  and,  on  that  ground,  the 
district  judge  decided  in  favor  of  the  defendant,  and  the  plaintiffs  have  appealed. 

It  appears  that  the  flat-boat  was  wrecked  on  her  voyage  on  the  Arkansas  side 
of  the  Mississippi  and  was  abandoned  by  the  officers  and  crew,  and  that  the 
ctu'go  was  talven  possession  of  and  sold  to  the  defendant  under  color  of  certain 
statutes  of  the  State  of  Arkansas.  The  validity  of  these  proceedings  were  not 
enquhed  into  by  the  District  Court,  whose  decision  was  based  on  the  bona  fides 
of  the  purchase  of  Ball  exclusively. 

It  is  impossible  for  us  to  reconcile  this  purchase  by  the  defendant,  who  was- 
the  clerk  and  part  owner  of  the  steamer  Marengo,  on  which  the  lard  was  at  the 
time  shipped,  with  our  ideas  of  what  constitutes  a  fair  mercantile  transaction^ 
The  condition  of  the  article,  the  external  appearance  of  the  casks,  the  place 
where  the  shipment  on  board  the  Marengo  was  made,  were  circumstances- 
which  ought  to  have  induced  more  caution,  and  have  put  any  person  familiax 
with  the  river  business  on  enquiiy  as  its  origin  and  the  title  of  the  party  who  un> 
deitook  to  dispose  of  it. 

The  defendant  charges  in  his  answer  that  he  purchased  the  property  in  dis- 
pute from  Geo,  W.  Underhill,  as  agent  of  one  Peterson^  and  that  he  paid  for 
it  by  two  dmfts,  one  for  $700  on  New  Orleans,  and  another  for  $1,800  on  Mem- 
phis, both  of  which  he  alleges  have  been  paid.  The  former,  it  appears,  only 
was  paid;  the  second,  for  $1,800,  was  accepted  under  conditions,  but  there  is  do 
evidence  of  its  having  been  paid.  The  lard  was  shipped  on  board  the  steamer 
from  the  plantation  of  Bayless,  to  which  it  had  been  hauled  from  the  wrecked 
flat-bortt,  us  the  propeity  of  James  Peterson,  by  order  of  the  justice  of  the 
peace,  and  the  sale  was  made,  after  the  shipment,  to  the  defendant,  the  clerk  o£ 
the  boat. 

But  it  is  not  necessary  to  determine  this  case  solely  on  the  question  of  the  bona 
fides  of  this  purchase.  It  is  sufficient^  that  B<Ul  acquired  no  greater  right  than 
Peterson,  his  vendor,  had.  As  the  common  law  prevails  in  Arkansas,  we  take 
the  authority  of  Kent  as  conclusive  on  this  point.  2  Kent's  Comm.  324.  1 
Johnson's  R.  478. 

The  title  of  the  true  owner  cannot  be  lost  without  his  own  free  act  and  con- 
sent. No  authority  could  be  implied  from  the  naked  possessbn  of  Peterson^  un- 
der the  circumstances,  which  was  not  with  the  consent  of  the  owner,  but  die 
result  o^  force  majeure — the  wreck  of  the  boat,  and  by  virtue  of  the  statute  of 
Arkansas,  under  which  his  doings  in  the  premises  are  justified,  and  which  it  re- 
mains to  consider. 

But  it  is  necessary  to  state  the  position  of  Peterson,  who  is  an  intervener  in 
this  suit.  He  alleges  that  he  became  the  owner  of  the  property  wrecked  in 
consequence  of  having  secured  and  saved  it,  and  that  he,  through  his  agent  Vn- 
derliUl,  sold  the  property  in  dispute  to  Ball,  for  a  valuable  consideration,  uid  that 
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Ball  a  die  bond  fide  owner  of  it.  He  bases  his  rights  on  his  compliance  with  McGRE(i<  <i 
the  statutes  of  Arkansas  relating  to  wrecked  property,  under  which  he  claims  Bai.l, 
title,  and  prays  for  an  allowance  of  $3,500,  for  expenses,  labor  and  risk  in  saving 
the  property,  in  the  event  of  its  being  adjudged  to  bebng  to  the  plaintiffs.  The 
proceedings  under  which  he  acted  are  set  forth  in  an  instrument  purporting  to  be 
9.  copy  of  a  record  of  a  justice's  court  of  the  State  of  Arkansas,  to  the  admission 
of  which  in  evidence  the  plaintiffs'  counsel  have  taken  a  bill  of  exceptions. 

The  proceedings  import  that  Peterson,  as  the  salvor  of  the  propelty,  which  ho 
had  succeeded  in  saving  from  the  wreck  of  the  flat-boat,  applied  for  an  order  of 
the  justice  to  ship  it  to  any  market  which  he  might  deem  expedient  for  the  pur- 
fioee  of  effecting  a  good  sale,  on  the  ground  of  its  being  in  a  condition  to  becomo 
valueless  if  longer  kept.  The  justice  being  satisfied  that  the  requisitions  of  the 
statute  had  been  complied  with  by  Peterson,  ordered  that  he  be  authorized  to 
skip  the  lard  to  any  market  in  which  he  might  deem  it  most  likely  to  effect  a  good 
sale.  The  lard  was  shipped,  as  we  have  stated,  on  board  the  steamer  Mareugo, 
and  sold  to  Ball,  the  clerk  of  the  boat,  as  we  have  before  seen. 

The  authority  under  which  Peterson  justifies  his  acts,  and  undeitakes  to  vest 
the  property  in  Bcdl  by  a  sale,  gives  him  no  power  whatever  to  sell;  on  the  con- 
trary, it  negatives  any  such  power,  as  the  statute  under  w^hich  the  proceedings 
were  had  conclusively  shows.  He  did  not  apply  for  permission  to  sell  on  the 
^pot,  but  to  ship  to  a  market,  where  a  sale  could  be  more  advantageously  effect- 
ed. Had  he  applied  for  authority  to  sell  under  the  statute,  it  provisions  would 
have  been  required  to  be  complied  with.  The  sale  would  have  been  public,  af- 
ter due  notice  by  adveitizement,  and  at  auction  to  the  highest  bidder.  This  was 
not  applied  for.    An  authority  to  ship  was  asked  for,  and  that  alone  was  granted. 

The  statute  of  the  State  of  Arkansas,  concerning  propeity  lost  or  Avrecked, 
contemplates  the  shipment  of  such  aitides  as  that  in  dispute  in  this  cose,  to  some 
market,  for  the  purpose  of  preventing  a  sacrifice  by  a  sale  in  an  unfreqented  and 
perhaps  almost  inaccessible  spot,  where  the  property  is  thrown,  and  where  tho 
temptation  is  so  strong,  because  the  oppoitunities  are  so  gi'eat,  for  collusion 
among  those  present,  to  the  detriment  and  injury  of  the  absent  owner; 
but  where  a  sale  is  required  to  be  made  on  account  of  the  condition  of  the  pro- 
perty, it  gives  the  absent  owner  the  protection  of  a  fair  public  sale  at  auction, 
after  such  advertizement  as  the  nuigistrate  may  dhect. 

The  two  sectrans  of  the  statute  which  regulate  the  sale  and  shipment  of  pro- 
perty wrecked,  are  as  follows :  *'  Sec.  9.  When  a  raft  or  boat  with  produco 
therein  shall  be  taken  up,  which  raft,  or  cargo  of  the  boat,  consists  of  such  arti- 
cles as  are  usually  taken  to  the  State  of  Mississippi  or  Louisiana,  fur  sale,  and 
the  owner  does  not  apply  for,  or  make  demand  of,  such  propeiiy  within  twenty 
days,  the  person  taking  up  such  property  may  apply  to  some  justice  of  tho 
peace  of  the  county,  where  such  property  was  taken  up;  and,  on  sliowing  that 
the  property  so  taken  up  is  of  a  perishable  nature,  and  is  likely  to  be  injured,  or 
become  of  less  value,  by  being  kept,  such  justice  may  make  an  order  author- 
izing the  taker  of  such  property  to  sell  such  propeity  at  public  auction,  on  giviot; 
notice  by  advertizement,  as  the  justice  may  direct;  or  authorizing  the  taker  up 
to  ship  such  property  to  any  market,  where  he  may  deem  it  most  likely  he  will 
effect  a  good  sale  of  such  property." 

Sec.  10.  ^*  Before  such  sale  shafl  be  made,  or  the  property  romoved  for  ship- 
ment to  another  market,  the  taker  up  thereof  shall  enter  into  bond  to  the  State  of 
Arkansas,  with  sufficient  security,  to  be  approved  of  by  the  justice,  in  double  the 
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McGregor    yalue  of  the  property  so  taken  up,  conditioned  that  if  the  owner  shall  appear,  and 

Ball.         establish  his  claim  to  said  property,  within  one  year  from  the  time  of  taking  np 

such  property,  the  taker  up  will  pay  to  such  owner  the  value  of  such  property, 

deducting  his  salvage,  or,  when  taken  to  a  market,  then  deducting  his  salvage  and 

reasonable  expenses."     Revised  statutes  of  Arkansas,  p.  719,  ch.  84. 

In  the  presence  of  the  provisions  of  this  act,  we  can  recognize  no  power  in 
Peterson  to  sell,  under  the  authorization  of  the  justice  to  ship  the  property  to  a 
market  for  the  purpose  of  securing  a  fair  price  for  the  benefit  of  the  owner.  For 
the  private  sale  by  his  agent,  Underkilly  the  precept  in  evidence  was  no  warrant ; 
and,  without  adverting  to  any  of  the  circumstances  which  mark  this  case  as  ex- 
traordinary, we  cannot  hold  a  sale  of  derelict  or  wrecked  property  to  be  valid  un- 
der a  statute,  without  a  substantial  compliance  with  its  requisitions.  The  owner 
cannot  be  deprived  of  his  property  without  his  agency  or  consent,  except  by  virtue 
of  law.  Nor  can  we  consider  Ball  as  without  that  notice,  which  the  facts  of 
this  case,  as  disclosed  in  evidence,  strongly  imply.  There  was  enough  in  the  cff- 
cumstances  to  put  him  on  enquiry.  He  ought  to  have  looked  into  the  matter 
when  he  made  the  purchase,  and  cannot  now  urge  his  want  of  due  diligence  and 
circumspection.     Schooner  Tilton,  6  Mason,  494. 

The  statute  of  Arkansas,  which  was  made  for  the  protection  of  property 
wrecked,  we  think  places  tlie  salvor  in  the  relation  of  a  quasi  depositary.  It 
gives  him  the  possession  adversely  to  third  persons,  but  negatives  the  power  to 
sell  at  private  sale,  by  requiring  the  sale  of  wrecked  property  to  be  sold  at  public^ 
auction.  When  property  wrecked  is  in  good  safety,  we  know  of  no  audiority  on 
the  part  of  salv  ors  to  sell  it.  A  case  of  necessity,  we  are  not  prepared  to  say 
might  not  exist,  in  which  tiie  power  of  the  salvor  to  sell  might  be  recognized ;  but, 
short  of  such  a  case,  the  salvor  has  no  more  authority  to  sell  than  the  captor 
has.  The  consequences  of  die  contrary  doctrine  would  be  alarming  to  tlie  inter- 
ests of  our  internal  trade.  It  would  make  the  river  coast,  in  times  of  tempest 
and  disaster,  the  theatre  of  rapacity  and  plunder,  and  would  defeat  the  consenra- 
tive  purpose  of  the  statute  itself.  With  a  view  to  results  like  this,  it  has  become 
a  principle  of  the  law  of  nations,  that  a  naked  sale  of  an  enemy^s  property  by  a 
captor  is  void,  and  does  not  divest  the  owner^s  title,  without  a  sentence  of  con- 
demnation. 

Without  the  statute,  we  can  find  no  authority  of  Peterson  to  make  the  sale  to 
BalU  still  less  in  the  manner  and  under  the  circumstances  disclosed  in  the  testi- 
mony. We  have  stated  that  it  was  not  necessary  to  determine  on  the  honafdu 
of  BalU  in  making  the  purchase.  It  is  sufficient  for  the  owner  to  establish  that 
the  title  to  the  property  was  his.  The  sale  under  the  statute  cannot  be  main- 
tained ;  the  salvor  had  no  right  to  make  the  sale.  His  possession  as  bailee  gave 
him  no  right  to  seU,  his  powers  being  limited,  on  principles  of  law,  to  those  of  a 
keeper  of  an  irregular  deposit,  custodian,  or  a  guardian  of  things  for  hire.  Story 
on  Bailments,  §  622.  The  depositary  who  sells  the  deposit,  commits  a  theft  of  it 
£t  la  chose  devient  infect^e  du  vice  de  vol,  qui  ne  se  purge  point,  jusqu*  k  ce 
qu'elle  soit  rendu  an  propri6taire.  Pothier,  Trait6  de  Depot,  §  43.  But  if 
there  be  any  thing  unusual  or  irregular  in  the  sale,  the  validity  of  the  tittle  of  the 
real  owner  will  not  be  affected  by  it,  any  more  than  it  would  be  if  the  purchaser 
were  not  in  good  fiiith.  Kent's  Com.  loc,  cit.  Ball  may  not  have  known  toko 
the  owner  of  this  lard  wa$ ;  but  the  time,  the  place,  the  condition  of  the  casks, 
and  the  attendant  circumstances,  satisfy  us  that  the  sale  wts  neither  regular  nor 
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tuual,  and  that  the  purchase  was  a  specylatioQ  out  of  the  ordinary  course  of  the     McOrigor 
river  trade.  Ball. 

On  both  grounds,  we  think  t^e  law  is  against  him.  We  think  an  adherence  to 
established  principles  on  the  part  of  courts  is  absolutely  necessary  in  cases  of  this 
kind,  in  order  to  secure  the  safety  of  property  in  its  way  down  to  this  mart,  du- 
ring the  long  and  hazardous  navigation  from  remote  States,  by  discouraging  the 
aridity  and  misconduct  of  those  who  are  constituted  by  the  laws  the  protectors  of 
it,  and  the  aid  afforded  them  by  adventurous  and  incautious  speculators. 

We  do  not  feel  ourselves  authorized  to  allow  Peterson  the  salvage  which  he 
cUms  in  his  petation  of  intervention.  The  bill  of  lading  offered  in  evidence 
shows  that  there  was  on  the  boat  other  property  of  value,  of  which  Peterson 
has  ^en  no  account  whatever,  and  which,  on  the  evidence  before  us,  must  have 
been  taken  possession  of  by  him.  Under  the  circumstances  an  allowance  of  sal- 
vage on  the  property  thus  unlawfully  converted  by  him  to  the  injury  of  those  in- 
terested, would  be,  under  our  riews  of  the  subject,  in  direct  conflict  with  the 
reason  and  poUcy  of  the  law.  There  were  eighty-eight  barrels  of  pork  on  board 
the  boat,  of  whif;h  no  account  is  given. 

The  judgment  must  be  for  the  plaintiff,  and  against  the  interveners. 

It  is  therefore  decreed  that,  the  judgment  of  the  Disti-ict  Court  be  reversed,  and 
that  the  plaintiff  recover  from  the  defendant  the  property  sequestered,  to  wit: 
one  hundred  and  twenty-five  barrels  of  lard,  one  hundred  and  eight  tierces  of 
lard  or  grease,  and  one  hundred  and  nine  kegs  of  lard,  with  costs  in  both  courts; 
and  that  the  intervention  of  Petersonhe  dismissed,  with  costs. 


Gales  r.  Chbisty,  Assignee. 

A  judgment  obtained  against  a  natural  tutrix,  aacertaining  the  amoant  due  by  her  to  her 
minor  children,  is  not  evidence  against  the  defendant  in  an  action  to  enforce  the  tacit  mort- 
gage of  the  minors  against  their  tutrix  on  property  in  the  hands  of  an  assignee  of  one,  who 
acquired  by  purchase  at  a  judicial  sale  of  the  effects  of  the  community  formerly  existing 
between  the  mother  and  the  father  of  the  minors,  made  before  the  date  of  the  judgment. 

Art.  2438  C.  C,  which  declares  that  property  claimed  in  an  action  cannot  be  alienated,  pen- 
ding the  action,  to  the  prejudice  of  the  plaintiff,doe6  not  apply  to  one  who  purchases  real  estate 
pending  an  action  against  the  owner  to  recover  a  balance  alleged  to  be  due  by  him  as 
tutor,  the  ac^n  being  not  for  the  land  itself  but  for  a  sum  of  money.  Aud  one  who  claims 
to  exercise  a  mortgage  on  the  property  for  the  debt  so  ascertained  to  be  due  to  the  minors, 
must  produce  other  evidence  than  the  judgment  to  establish  the  debt,  the  judgment  being 
as  to  the  purchaser  res  inter  alios. 

A  sale  under  execution  of  "all  the  rights,  claims,  demands  and  interest  which  the  heirs  of  A. 
have  upon  dieir  mother  and  natural  tutiix,  on  account  of  their  inheritance  from  &c.,'*  is  void 
for  vagueness  and  insufficiency  in  the  description  of  the  thing  sold.  The  nature  of  the  rights, 
interest,  claims  and  demands  should  have  been  so  stated  as  to  give  bidders  a  due  to  their 
value.  Art.  647  C  P.  does  not  dispense  with  a  proper  description  of  the  rights  and  credits 
seized. 

As  against  himself  and  those  he  represents,  a  man's  actions  and  representations  will  be  pre- 
sumed to  correspond  with  the  truth.  They  are  in  all  cases  evidence  of  the  fact;  and  where 
a  party  has  induced  another  to  act  on  the  faith  of  such  representations,  and  where  he  can- 
not show  the  contrary  without  a  breach  of  good  faith  and  oommon  honesty,  such  represanta- 
tkwa  are  asnally  abtohitely  conduaive. 
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Galks  a  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.     A* 

Chiustt.      ^  ^^^  ^'  ^'  Hennenj  for  the  appellants.     Micou,  Lockett  and  Goold,  for  the 

defendants.     The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  This  is  an  action  against  a  third  possessor,  to  enforce  the  tocik 
mortgage  of  minors  against  their  mother  and  natural  tutrix,  on  property  aliena- 
ted by  her  pending  the  tutorship.  The  nature  of  the  claim  can  best  be  explain- 
ed by  stating  the  origin  of  the  alleged  debt,  and  the  chain  of  title  under  which 
the  City  Bank,  the  real  defendant  in  interest,  holds  the  propeity. 

Thomas  Beale,  sr.,  died  in  1819,  having,  before  his  death,  conveyed  his  proper- 
ty to  a  natural  son,  who  died  about  the  same  time.  After  the  death  of  Beale  and 
his  son,  /.  Wistar,  one  of  his  creditors,  brought  suit  against  Mrs*  Beale,  as  wid- 
ow in  community  and  tutrix  of  her  minor  children,  in  the  United  Sutes  Couit. 
Mrs.  Bcale  successfully  defended  herself  from  this  claim,  on  the  ground  that  it 
had  been  contracted  before  her  marriage  with  the  deceosed,  and  did  not  consti- 
tute a  debt  of  the  community;  but  a  judgment  was  obtained,  in  May,  18*29, 
against  her  minor  children  for  $6705  80,  besides  interest.  Under  this  judg- 
ment execution  issued,  and,*  after  vaiious  proceedings,  the  rights  and  claims, 
demands  and  interest  which  the  minors  had  against  their  mother  and  natural 
tutrix  for  and  on  account  of  their  inheritance  from  their  father,  were  advertized 
and  sold  by  the  marshal.  The  deed  given  by  him  to  the  purohaser  is,  after  reci- 
ting the  seizure,  sale  and  receipt  of  the  price,  in  these  woi-ds:  *^  Now,  therefore 
know  all  men  by  these  presents,  that  I  the  said  marshal  do,  in  consideration  of 
premises  and  by  virtue  of  the  act  in  such  cose  made  and  provided,  grant,  bargain, 
sell,  assign  and  set  over  to  the  said  Alfred  Hennen,  as  tiiistee  and  agent  for  Eliza 
H.  Gales,  and  to  his  heirs  and  assigns  forever,  all  the  aforesaid  rights,  claims, 
demands  and  interest^  which  the  said  heirs  of  Thomas  Bcale,  sr,,  had  upon  their 
mother  and  natural  tutrix,  Mrs.  Beale,  widow  of  Thomas  Beale,  sr.,  deceased, 
as  aforesaid,  on  the  29th  day  of  May,  1829,  or  as  at  any  time  since,  on  account 
.  of  their  inheritance  as  aforesaid,  to  hold  the  same  to  the  said  Alfred  Henncn,  aa 
trustee  and  agent  for  the  said  Eliza  H.  Gales,  and  to  his  heirs  and  assigns 
forever.''     This  adjudication  was  made  for  $300. 

Soon  afterwards,  a  suit  was  instituted  in  the  United  States  court  by  the  pre- 
sent plaiutiif  against  Mrs.  Beale,  alleging,  that  the  latter  was  indebted  to  her  mi- 
nor children,  to  the  amount  of  $20,000 ;  that,  by  the  mai*shal's  sale  for  8300,  the 
petitioner  had  become  subrogated  to  the  rights  of  the  minors ;  and  claiming  judg- 
ment accordingly.  The  case  was  tried  in  the  absence  of  the  defendant's  counsel, 
and  judgment  recovered  against  her.  She  applied  for  and  obtained  a  new  trial, 
and,  about  eighteen  months  afterwards,  in  the  year  1837,  the  cause  was  taken 
up  again  in  the  absence  of  her  counsel,  and  judgment  was  rendered  against  her 
for  $8,252  50. 

Pending  these  proceedings,  the  simulated  sales  made  by  Beale,  sr.,  to  his  nat- 
ural son,  had  been  set  aside  by  decree  of  court,  and  the  widow  in  community 
and  children  obtained  possession  of  a  plantation  in  the  parish  of  Jefferson,  and  a 
few  negroes.     Beale  v.  Delaney,  et  al.,  6  Mart.  N.  S.  643. 

An  order  of  court  was  obtained  in  the  parish  of  Jeiferson,  for  the  sale  of  the 
property  recovered,  and,  at  this  sale,  D,  F.  Walden  became  the  purchaser,  in 
1831.  The  minor  heirs  subsequently  brought  suit  against  him  for  an  undivided 
half  of  the  property,  on  account  of  informalities  in  the  proceedings,  and  recovered 
judgment.  Beale  et  al.  v.  Walden,  11  Rob.  68.  In  1839,  Walden  gave  a  mort- 
gage to  the  City  Bonk,  under  which  his  remaining  half  interest  was  sold  by  the 
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sherilT,  and  the  City  Bank  became  the  purchaser.    The  tide  of  the  City  Bank  is        Galks 
ooDseqaently  derived  from  Mrs.  Beale,  and  the  plaintiff  alleges  that,  while  the       chiiwtt. 
property  was  in  the  hands  of  the  said  Mrs,  BeaUj  it  was  affected  by  the  tacit 
mortgRge  of  her  minor  children  to  secure  the  debt  due  by  her  to  tliem ;  that  she 
is  subrogated  to  their  rights,  and  that  the  property  in  the  hands  of  the  bank  re- 
inaiDs  liable  to  the  mortgage. 

The  defence  s^t  up  is:  1st.  That  the  judgment  of  Wistar  against  the  minor 
heirs  is  null :  2d.  That  the  sale  of  then*  rights  under  execution  was  null :  3d. 
That  the  judgment  obtained  by  the  plaintiff  against  Mrs.  Beale  has  no  effect 
upon  the  property  acquired  by  the  City  Bank  from  Walden:  4th.  That  Mrs. 
Beale  was  not  indebted  to  her  minor  children:  5th.  That  if  there  ever  existed 
such  a  mortgage  upon  this  land,  as  by  plaintiff  alleged,  it  is  extinguished  by  pre- 
scription :  6th.  That  the  pretended  proceedings  by  which  a  judgment  was  ob- 
tained against  Mrs.  Beale,  were  fifaudulent  and  collusive.  This  defence  was 
sustained  by  the  District  court,  and  the  plaintiff  appealed. 

Under  the  facts  of  the  case  the  judgment  obtained  by  the  plaintiff  against  Mrs, 
Beale  was  not  evidence,  as  against  the  City  Bank. 

The  pleas  that  Mrs.  Beale  wns  not  indebted  to  her  children  in  any  amount 
whatever,  and  that  the  judgment  was  obtained  against  her  by  fraud  and  coDusion, 
involve  negative  propositions,  which  it  was  not  in  her  power  to  prove  conclusively. 
SorapuTu  v.  Lacroix,  1  La.  380.  Beard  v.  Bijeaux,  8  Martin,  N.  S.  462.  The 
subject  matter  of  these  negative  aveiments  being  peculiarly  within  the  knowl- 
edge of  the  plaintiff,  those  averments  should  perhaps  be  taken  for  true,  unless 
disproved  by  her.  But  the  defendants  have  gone  further,  and  introduced  evi- 
dence which  affords  ground  for  presuming  that  the  first,  at  least,  of  those  aver- 
ments is  true.     1  Greenleaf,  Ev.  nos.  78,  79. 

It  is  urged,  on  behalf  of  the  plaintiff,  that  Walden  purchased  the  plantation  du- 
ring the  pendency  of  her  suit  against  Mrs.  Beale  in  the  United  States  Court, 
and  that,  under  art.  2428  C.  C.  he  has  no  greater  rights  than  his  vendor.  The 
District  court  con*ectly  held  that  the  claim  of  the  plaintiff  in  that  suit,  not  being 
for  the  plantation  but  simply  for  a  sum  of  money,  the  article  of  the  Code  relied 
on  did  not  apply,  and  that  Walden  should  be  held  in  the  light  of  a  third  person. 
It  was  therefore  incumbent  on  the  plaintiff,  when  claiming  to  exercise  a  mortgage 
on  the  propeily,  to  prove  by  other  evidence  the  existence  of  her  claim.  This, 
we  are  of  opinion,  she  has  failed  to  do.  The  evidence  in  the  record,  on  the  con- 
trary, raises  a  very  strong  presumption  that  no  indebtedness  existed,  and  that,  HMrs. 
Beale  had  been  properly  defended,  judgment  must  have  been  rendered  in  her  favor. 

Being  of  opinion  that  the  judgment  in  the  suit  of  Mrs.  Oales  v.  Mrs. 
Beale  is  not  evidence  in  favor  of  tlie  present  plaintiff,  the  question  then  arises 
what  effect  is  to  be  given  to  the  judgment  of  Wistar  and  the  proceedings  under 
it,  against  the  present  defendants. 

It  is  probably  true,  as  alleged  by  the  plaintiff's  counsel,  that  the  only  questions 
that  the  defendants  have  the  right  to  raise  against  that  judgment  are,  want  of 
jurisdiction  in  the  federal  court  and  fraud  in  the  parties ;  and  we  agree  with  him 
that  the  first  is  untenable,  and  the  second  not  proved. 

It  was  not  necessary,  under  the  rules  of  practice  in  force  at  that  time  in  the 
courts  of  the  United  States,  to  appraise  moveables  or  credits,  taken  under  execu- 
tion. But  we  are  of  opinion  that  the  judicial  sale  to  the  plaintiff  of  the  rights, 
interests,  claims  and  demands  of  the  heirs  of  Thomas  Beale.,  sr.j  in  right  of  their 
inhoritance  of  their  deceased  father,  on  their  mother  and  tutrhc»  is  void,  by  reason 
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Galbs  of  the  vagueness  and  insufficiency  of  the  description  of  the  thing  sold.  The  nft- 
Chrxstt.  ^^'®  ^^  ^®  rights,  interests,  claims  and  demands  should  have  been  stated  in  such 
a  manner,  as  to  give  bidders  a  clue  to  their  value.  Art.  647  C.  P.  authorizing  the 
seizure  of  the  rights  and  credits  of  the  debtor  when  he  has  neither  moveable  nor 
immovable  property  nor  slaves,  does  not  dispense  with  a  proper  description  of  the 
rights  and  credits  seized.  The  seizure  and  sale  made  in  this  case  were  illegal 
and  void.     McDonough  v.  Crravier*s  curator^  9  La.  542. 

The  record  furnishes  satisfactory  evidence  that,  the  counsel  and  agent  o£ 
the  plaintiff  considered  and  treated  the  sale  as  a  nullity.  That  agent  was,  from 
the  beginning,  the  counsel  of  WUtar  in  his  suit  against  the  heirs  of  Becde.  On 
the  very  next  day  after  the  marshal's  deed  was  made  to  him  for  the  plamtiff,  a 
pluries  writ  o£Ji.fa.  was  issued  in  the  suit  of  Wistar  against  the  heirs  of  Btale 
for  the  entire  amount  of  the  judgment,  without  any  credit  whtiitever,  for  the  pro- 
ceeds of  the  former  sale.  This  writ  was  returned  unsatisfied,  and  some  time 
after  another  was  issued  for  the  full  amount  of  the  judgment.  The  return  on 
this  writ  shows  that  the  land  was  seized  and  several  times  sold  by  the  sheriff,  that 
the  purchasers  all  failed  to  comply  with  the  terms  of  the  sale,  and  that  finally  the 
entire  amount  of  the  judgment  was  paid,  and  the  writ  returned  satisfied. 

These  proceedings  were  had  under  the  direction  and  supervision  of  the  plain- 
tiff's agent,  and  his  knowledge  must  be  held  to  have  affected  her  with  notice. 
The  legal  presumption  from  his  conduct  operates  in  the  nature  of  an  admission 
that  the  first  sale  was  a  nullity,  and  that  the  price  had  never  been  paid;  **for  as 
against  hunself  and  those  he  represents,  it  is  to  be  presumed  that  a  man's 
actions  and  representations  correspond  with  the  truth.  These  are  in  all  caac« 
evidence  of  the  fact;  and  where  the  party  has  induced  another  to  act  on  the  fiuth 
of  such  representations,  and  where  he  cannot  show  the  contraiy,  without  being 
guilty  of  a  breach  of  good  feith  and  common  honesty,  such  representations  air^ 
usually  not  barely  evidence  of  the  fact,  but  are  absolutely  conclusive."  Starkie, 
vol.  3,  no.  1253.     1  Greenleaf,  no.  27. 

The  record  of  the  suit  of  the  heirs  of  Beale  v.  Waldtn^  shows  also  that  BeaWs 
heirs  have  treated  the  alienation  of  their  rights  of  inheritance  as  a  nullity,  to  the 
knowledge  of  the  plaintiff's  agent,  and  without  opposition  from  him. 

JtidgmerU  qffirmtd. 


OsBORN  V.  Chambers. 


It  is  not  necessary  to  serve  on  the  defendant  copies  of  acts  or  docaments  annexed  to  die 
petition,  though  the  petition  itself  states  that  they  form  part  of  it.    C.  P.  175. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.     Van 
Matre,  for  the  plaintiff.     Randall^  for  the  appellant.    The  judgment  of 
the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  This  action  was  brought  on  an  open  account,  for  work  done  and 
materials  furnished  by  the  plaintiff  to  the  defendant.  The  defendant  haTing 
failed  to  appear,  a  judgment  was  taken  against  him  by  default;  and,  after  thd 
legal  delays,  the  plaintiff  proved  his  claim,  and  the  judgment  was  made  final. 
The  defendant  then  appeared  in  court  by  counsel,  and  moved  for  a  new  trial,  on 
the  ground  that  the  account  annexed  to  the  petition  was  alleged  to  be  made  part 
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Hiereof,  and  &at  he  had  oot  been  serFed  with  a  copy  of  said  account.    The  mo- 
tion was  oveTmled,  and  the  defendant  appealed. 

It  is  not  necessaiy  to  serve  on  the  defendant  copies  of  the  acts  or  documents 
annexedcto  the  petition,  and  the  fact  that  the  petition  mentions  that  they  form 
pert  of  it  does  not  vary  this  rule  of  practice.  C.  P.  175.  The  claim  of  the 
I^aintiif  is  satisfactorily  proved,  and  the  judgment  must  be  affirmed. 

Judgfitent  affirmed- 
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OsBORir 

V. 

Chambbvs, 


Walker  t^.  Caldwell. 

The  Stat,  of  16  March,  1848.  ch.  191,  purporting^  to  amend  the  itat  of  4  May,  1847,  by  refer* 
ence  to  iti  title  only,  and  ita  provisiens  being  necessarily  inoperatiTe  without  a  reference 
to  the  Stat  of  1647,  the  first  section  must  be  considered  as  In  direct  conflict  with  arts<  118^ 
119  of  the  constitution,  and  any  appointment  made  under  it  as  void. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawlridgi,  J. 
Wi  W.  King,  for  the  appellant,  contended  that  the  act  of  1848  does  iiot 
revive  or  amend  that  of  1847  ;  but  provides  for  the  appointment  of  an  officer 
I  after  the  term  of  office  under  the  first  act  had  expired.    The  stat.   of  ld48'is 
within  the  concluding  clause  of  art.    120  of  the  constitution.    Larue,  for  th6  de- 
fendant.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  siiit  was  originally  instituted  by  Alexander .  Walker, 
jiquidator  of  the  Atchafalaya  Railroad  and  Banking  Company,  against  the  de- 
fendant, who  was  a  stockholder  of  said  company,  to  recover  the  sum  of  $600^ 
being  the  amount  of  cert;ain  instalments  which,  it  was  alleged,,  was  due  by  the 
defendant  on  his  stock.  The  office  of  liquidator  having  expired  under  the  law 
of  1847,  M.  M.  Reynolds  was  appointed  to  succeed  Walker,  under  the  act, of 
1848,  amending  that  of  1847,  and,  having  resigned  the  office  pending  this  suit, 
the  present  plaintifif,  Theodore  O,  Stark,  was  appointed  in  his  place.  On  Key- 
kold**  becoming  a  party  to  the  suit  an  exception  was  taken  to  the  validity  of  his 
appointment,  on  the  ground  of  the  unconstitutionality  of  the  act  of  1848,  unHer 
which  he  was  appointed,  and  the  District  court  sustained  the  exception.  The 
name  exception  was  taken  to  the  appointment  of  Stark  with  the  same  result^ 
and,  the  suit  having  been  dismissed,  the  plaintiff  has  appealed. 

Walker  was  appointed  under  an  act  entitled  ^*  An  act  to  provide  for  the  liqui- 
dation of  the  affairs  and  payment  of  the  debts  of  insolvent  corporations,''  ap- 
proved on  the  4th  of  May,  1847,  and  his  term  of  service  of  one  year,  to  which 
the  duration  of  his  appointment  was  limited  by  said  act,  had  expired.  His  suc- 
cessor was  appointed  under  an  act  approved  the  16th  March,'  1848,  entitled  **  An 
act  to  amend  the  act  entitled,  an  act  to  provide  for  the  liquidation  of  the  aifain 
and  payments  of  the  debts  of  insolvent  corporations,  approved  the  4th  of  Msry| 
1847."  The  first  section  provides  that,  after  the  expiration  of  the  term  of  office 
of  die  Mquidators  appointed  under  the  act  of  1 847,  the  governor  shall  appoint  the 
Uquidators,  wlio  shall  continue  in  office  until  the  affairs  of  the  respective  insol- 
vent corporations  shall  be  liquidated  and  settled,  provided  the  term  shall  not  ex- 
ceed two  years ;  and  the  liquidators  shidl  give  bond  and  security,  and  conform  to 
the  provisions  of  the  act  hereby  amended.  .       v 

Article  119  of  the  constitution  provides  that  no  law  shall  be  revived  eramended 
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Walkkr      by  reference  to  its  tide,  but  in  euch  case  the  act  revived  or  section  amended  afaaV 
Caldwill.    ^  re-enacted  and  published  at  length. 

The  act  of  1848  purports  expressly  to  amend  the  act  of  1847,  by  reference  to  its 
title,  andfWithout  reference  to  the  act  of  1847,  its  provisions  would  be  inoperative. 
It  purports  to  do  that  which  the  constitution  declares  shall  not  be  done,  and  the  act; 
must  yield  to  the  operation  of  the  constitution,  or  the  articles  of  that  instrument 
providing  for  the  forms  of  legislation  be  held  to  be  of  no  effect.  Those  forms 
have  been  placed  under  the  guarantee  of  the  constitution,  as  a  safeguard  against 
errors  and  abuses  in  the  legislative  power.  It  has  become  the  fundamental  law 
of  the  State,  that  every  law  enacted  by  the  legislature  shall  embrace  but  one  ob- 
ject, and  that  that  object  shall  be  expressed  in  the  title  of  the  law ;  that  the  legisla- 
future  shall  never  adopt  any  system  or  code  of  laws  by  general  reference,  but  in 
all  cases  shall  specify  the  several  provisions  of  the  laws  it  enacts ;  and  that  no  law 
shall  be  amended  or  revived  by  reference  to  its  title. 

The  condition  of  our  statute  law  was  such,  at  the  time  of  the  formation  of  the 
constitution,  as  to  impose  on  the  convention  the  necessity  of  providing  in  the  con- 
stitution itself  for  the  forms  of  legislation. 

The  tide  of  an  act  often  afforded  no  clue  to  its  contents ;  important  general  pro- 
visions were  found  placed  in  acts  private  or  local  in  their  operation ;  provisions 
concerning  matters  of  practice  or  judicial  proceedings  were  sometimes  in  the 
same  statute  with  matters  entirely  foreign  to  them ;  the  result  of  which  was . 
that,  on  many  important  subjects,  the  statute  law  had  become  almost  unintelligi- 
ble, as  they  whose  duty  it  has  been  to  eiuunine,  or  to  act  under,  it,  can  well  testi- 
fy. To  prevent  any  further  accumulation  to  this  chaotic  mass  was  the  object  of 
the  constitutional  provisions  under  consideration.  The  legislature  having  provided 
for  a  revision  of  the  former  statutes,  if  those  provisions  ai'e  observed  by  future 
legislatures,  this  body  of  our  law  will  be  preserved  in  an  intelligible  form ;  other- 
wise, the  confusion  which  prevails  will  be  continued  and  increased. 

The  argument  of  the  counsel  for  the  plaintiff  is,  that  the  act  of  1848  is  con- 
stitutional, because  it  provides  for  the  appointment  of  the  ofHcer  after  the  term 
under  the  former  act  had  expired,  and  therefore  did  not  revive  or  amend  that  act 
in  the  intendment  of  the  constitution.  Notwithstanding  this  formal  provision  in 
the  act  of  1848,  the  objections  to  its  form  still  remain.  The  object  of  the  law  is 
not  stated  in  the  titie,  except  by  reference  to  the  tide  of  the  act  it  purports  to 
amend. 

The  object  and  purpose  of  the  constitutional  provision  being  evident  and  un- 
questionable, and  its  language  free  from  ambiguity,  the  duty  is  imposed  on  the 
judiciary  of  giving  it  effect. 

Considering,  therefore,  that  the  first  section  of  the  act  of  the  16th  of  March, 
1848,  is  indirect  conflict  with  the  118th  and  119th  arts,  of  the  constitution,  the 
appointment  of  the  plaintiff  under  it  as  liquidator  of  the  Atchafalaya  Railroad  and 
Banking  Company,  confers  on  him  no  capacity  to  maintain  the  present  action 
against  the  defendant.  Judgment  ajirmed. 


MoNTGOMBRY  et  al.  V.  Wood  et  al. 

A  party  to  whom  goodu  were  shipped  with  directions  to  sell  them  for  cash,  delivered  th« 
goods  to  a  purchaser  at  a  cosh  sale  ;  but,  i&  oompUanco  with  a  custom  of  the  place,  at  to 


NEW  ORLEANS,  APRIL,  1849.  299 

'  MQ€h  salei,  to  deliver  goods  and  caU  for  the  price  three  or  fiiar  dayf  after,  did  XK>t  require   MovTOOMiET 
payment  at  the  time  of  detivery,  hut  called  in  the  evening  of  the  iday  of  the  sale,  and  for        ^• 
several  sncceasive  daya,  without  obtaining  payment    The  agent  suffered  several  weeks  ^^°' 

to  elapse  without  making  any  attempt  to  secure  the  price,  though  he  must  have  suspected 
that  the  debtor  was  in  failing  circumstances,  and  might  have  recovered  the  goods  or 
flecnred  the  price.  There  was  no  proof  that  such  an  attempt  would  have  been  fruitless.  In 
an  action  by  the  shipper  to  recover  the  price  of  the  goods :  Heldy  that  defendant  was 
«     responsible  for  the  price,  having  failed  to  show  due  diligence  to  collect  the  debt. 

APPEAL  from  the  Fourth  Disti'ict  Court  of  New  Orleans,  Strawhridge,  J. 
Halsey  and  Britton,.foT  the  appellants.  Bradford,  for  the  defendants,  cited 
11  Mart.  636.  1  Pick.  342.  Dunlap's  Paley  on  Agency,  26,  27,  and  cases  cited. 
The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  This  action  is  brought  to  recover  the  proceeds  of  a  sale  of  goods, 
sold  on  plaintiffs'  account  by  the  defendants,  who  are  commission  merchants.  It 
is  alleged  in  the  petition,  and  admitted  in  the  answer,  that  the  goods  were  shipped 
to  the  defendants,  to  sell  them  for  cash  and  remit  the  proceeds. 

The  defendants  received  the  goods  and  sold  them  to  Bernard  Ihnlifh  a  person 
aDeged  to  have  been  in  fair  credit  at  the  time,  and  delivered  them,  without  re- 
ceiTiDg  or  demanding  the  money.  Six  or  seven  weeks  after  the  delivery,  Donlin 
failed  and  absconded,  leaving  the  debt  unpaid ;  and  the  defendants,  who  are  how 
sued  for  the  amount,  deny  their  liability,  on  the  ground  that  the  sale  was  made 
for  cash,  in  pursuance  of  instructions,  without  guarantee  on  their  part,  and  in  the 
usual  course  of  trade,  to  a  person  in  fair  credit  at  the  time.  They  further  allege 
Uiat  ihtfy  acted  with  due  caution  and  prudence,  and,  after  the  sale,  used  all  due 
diligence  to  collect  the  price  from  Donlin,  but  without  success.  On  this  issue 
there  was  judgment  in  favor  of  the  defendants,  and  the  plaintiffs  have  appealed. 

Id  support  of  the  ground  assumed  by  the  defendants  that  they  sold  in  the  usual 
eourse  of  trade,  they  have  introduced  several  witnesses,  who  testify  that  it  is  the  ' 

unhrersal  usage  in  this  city,  in  sales  for  cash,  to  deUver  the  goods,  and  to  call  for 
the  money  two,  or  three,  or  four  days,  or  more  after  the  delivery.  Those  wit- 
nesses also  testify  that  when  a  merchant  in  this  city  sells  for  cash  without  charg- 
ing the  guarantee  commission,  he  is  not  considered  Uable  for  the  sale. 

Supposing  this  usage  to  be  binding  upon  the  plaintiffs,  we  are  still  of  opinion 
that  the  defendants  have  failed  to  show  due  diligence  in  their  attempts  to  collect 
the  debt.  Ludmgsen,  the  former  clerk  of  Wood  Sf  Simmons,  testifies  that  he 
made  the  bill  of  the  goods  sold  to  Donlin,  and  wrote  thereon  the  word  cash.  He 
took  the  bill  to  him  in  the  afternoon  of  the  day  on  which  the  sale  was  made,  and 
called  again  the  next  day,  or  the  day  after,  for  the  money.  Donlin  put  him  off 
for  two  or  three  days ;  witness  called  agam  on  the  day  appointed,  and  was  told 
to  can  the  next  day.  Witness  called  the  next  day  and  on  several  successive  days, 
and  was  again  put  off.  Donlin  did  not  deny  that  he  had  bought  the  goods  for 
casht  but  said  he  was  rather  short  of  money,  and  would  pay  it  in  a  few  days. 
The  money  was  never  collected,  and  mora  than  six  weeks  tfter  the  delivery  of 
the  goods  Donlin  failed,  and  absconded. 

The  conduct  of  Donlin,  when  first  called  upon  by  the  defendants'  clerk,  was 
such  as  should  have  put  them  upon  enquiry  as  to  his  circumstances.  Had  they 
made  diligent  enquiry,  they  would  have  ascertained  that,  before  he  absconded, 
two  of  the  sheriffs  of  New  Orleans  had  writs  against  him,  and  were  executing 
them,  and  by  prompt  action  they  might  have  recovered  the  goods  or  secured  the 
price.  They  suffered  several  weeks  to  elapse  without  making  any  attempt  to 
secure  the  claim,  when  they  should  have  known,  and  must  have  suspected,  that 
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MonTooxzRT  Donlin  was  in  failiog  Gircmnstances ;  and  they  have  adduced  no  endence  to  pro^ 
Wood.       ^^^  ^7  Buch  attempt  on  their  part  would  have  been  fruitless. 

In  the  case  cited  by  the  defendants  (1  Pick.  342),  the  circumstances  were  much 
less  calculated  to  alarm  the  agent  than  those  presented  here.  It  is  also  worthy 
of  reraaric  that  the  court  there  considered  that,  to  retake  possesabn  of  the  goods 
would  have  had  the  effect  of  cancelling  the  sale,  and  thus  the  principals  mi^t 
have  suffered  by  a  falling  market ;  and  it  was  thought  to  be  a  proper  subject  for  ' 
the  agent's  discretion,  under  tihe  circumstances,  whether  he  would  take  that  riidc. 
But,  under  our  law,  which  confers  the  vendor's  privilege,  the  seller  may  have  the 
benefit  of  seizing  the  goods  by  judicial  process  and  applying  them  to  his  debt, 
without  rescinding  the  contract,  but  still  holding  the  vendor  personally  bound  for 
the  price. 

The  plaintiffs  are  entitled  to  a  judgment.  It  is  therefore  ordered  that  the 
judgment  in  this  case  be  reversed,  and  that  there  be  judgment  in  favpr  of  the 
plaintiffs,  and  against  the  defendant  Lorenzo  D.  C.  Woods,  who  has  akine  been 
cited,  for  the  sum  of  three  hundred  and  seventeen  dollars  and  fifty  cents,  with 
legal  interest  from  the  23d  May,  1846,  till  paid,  and  costs  in  both  courts. 


LivAUDAis  V.  Denis,  Executor. 

Where  obligationg  have  been  placed  in  the  handf  of  an  a^^ent  to  oollect,  it  k  not  iniBcient  fat 
him,  after  some  time  has  elapsed,  to  oifer  to  retam  them,  without  fhowing  that  he  extf- 
daed  ordinary  care  and  indostry  to  obtain  payment. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buckofum^  J.  Le 
Oardeur,  for  the  appellant.  Denis,  pro  se.  /.  and  H,  H.  Strawhridgtt 
on  the  same  side.  The  judgment  of  the  court  (King,  J.  absent,)  was  pro- 
nounced by 

Slidell,  J.  St.  Avid  was,  during  several  years,  the  agent  at  New  Orleans 
of  the  plaintiff,  who  was  living  abroad.  This  suit  was  brought  to  recover  an  al- 
leged balance  due  from  the  agent,  and,  by  the  admissions  of  the  parties  at  the 
trial,  the  contest  was  narrowed  down  to  certain  specific  items.  St,  Avid  had  re- 
ceived, in  1842,  from  the  former  agent  of  phiintiff,  various  assets  belonging  to  the 
plaintiff,  among  which  were  a  note  of  Charpentier  for  $1,050  91,  maturmg  a  few 
days  after  its  receipt  by  St.  Avid,  and  also  a  protested  note  of  Rou$sel  4r  Vtemntf 
on  which  it  was  stated  in  the  receipt  that  two  dividends  had  been  paid. 

Charpentier,  a  witness  for  the  plaintiff,  to  whose  testimony  no  exception  was 
taken,  deposed  that  he  had  paid  the  amount  of  the  note  to  iS^.  Avid  in  two  pay- 
ments, one  of  $500  and  the  other  of  $550  91 ;  and  dial  he  was  unaUe  to  pro- 
duce the  note,  having  burned  it  after  taking  it  up. 

It  appears  that  St.  Avid  has  given  credit  in  account  for  the  first  payment,  but 
not  for  the  second;  and  it  is  objected  that  the  testimony  of  one  witness  is  not 
sufficient,  under  article  2257,  to  charge  him  with  a  liability  for  a  sum  exdeeding 
$500.  If  the  article  can  be  deemed  applicable,  the  objection  is  answered  by  the 
oonsideradon  that  the  chiim  does  not  rest  upon  the  testimony  of  a  single  witnees» 
but  is  supported  by  corroborating  circumstances.  St.  Avid  had  given  a  written 
acknowledgment  of  the  receipt  of  this  note  fivr  collection,  as  plaintiffs  agent. 
If  CharpenHer  had  not  paid  it>  it  would  hare  been  in  St.  Avid's  poaseasioiif  or  i» 
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tMt'of  bis  executor  after  his  death,  and  should  haVe  been  produced.    The     LrrAi7lM.ig 
agent*8  receipt,  and  the  non-production  of  the  note,  are  strongly  corroborative  of       Bkhm. 
the  truth  of  Charpent%er*8  testimony. 

It  appeaf^  that  Roussel  was  an  insolvent,  and  his  estate  wns  administered  by 
a  ityndie,  who  had  paid  the  phttntifTs  former  agent  two  dividends.  A  dividend' 
was  declared  in  1843rbelng  after  the  commencement  of  SU  Avid^s  agency.;  An 
agent  of  one  of  the  creditors  of  Roussel  states,  that  he  collected  the  dividend  for 
hifl  principal,  in  October,  1843.  The  district  judge  decided  that  the  defendant 
could  not  be  held  liable  for  the  amount  of  the  dividend,  because  St.  Avid  had  not 
received  it,  and  there  was  no  proof  that  he  had  knowledge  of  its  existence.  One 
of  two  propositions  is  clear.  Either  St,  Avid  knew  the  declaration  of  the  divi- 
dend and  neglected  to  collect  it ;  or  else  he  neglected  to  make  due  enquiry  from 
mne  to  time,  and  his  ignorance  must  be  attributed  to  his  own  &ult.  He  knew  that 
the  inaohrent  estate  was  under  administratwn,  and  that  dividends  hbd  been  already- 
made;  and  it  was  his  duty  to  use  reasonable  diligence,  from  time  to  time,  by 
calling  upon  the  syndic.  If  this  had  been  done,  it  is  fab:  to  suppose  he  would 
have,  been  equally  successful  with  the  other  agent.  It  has  been  repeatedly  held 
that,  when  obligatiods  are  placed  in'the  hands  vff  an  agent  for  collection,  it  is  not 
auflicient  for  him,  after  a  lapse  of  time,  to  offer  to  return  them,  witiiout  showing 
mar  he  exercised  ordinary  care  and  industry  to  get  the  money.  Police  Jury  v. . 
BullitU  8  Mart.  N.  S.  328.  Collxn8  v.  Andrews,  e  Mart.  N.  S.  1951. 
'  The  amount  of  the  obligation  entrusted  for  collectbn  is,  prima  facie,  the  mea- 
sure of  damages 'sustained  by  the  princfpal. 

It  is,  tiierefore,  decreed  that  the  judgment  be  amended  by  incl^asingthe  capi- 
tal sum  adjudged,  so  that  the  same  be  fixed  at  the  sum  of  $2;317  77,  instead  of 
thd  sum  of  $2,057  38 ;  and  that,  so  amended,  the  judgment  be  affirmed ;  the 
coets  of  appeal  to  be  paid  by  the  defendant.  ' 


K-^Vv 


Zeringue  H.  White. 

'Where'an  act  of  lale  refers  to  a  plan  as  oontainiag  a  drawing  of  the  land,  and^the  purchaser 
has  possessed  in  conformity  with  it,  he  will  be  estopped  fiomclaimins!:  other  boundaries  on 
the  allegation  that  the  lines  as  represented  on  the  plan  are  not  in  accordance  with  the  ori- 
ginal grant. 

Witnesses  cannot  be  exainined  as  to  matters  of  law,  which  it  is  the  ezdosive  province  of 
die  court  to  determine. 

APPEAL  from  tiie  Fifth  District  Court  of  New  Orleans,   Buchanan^  J.    L, 
Janifh  for  the  phuntiff)  appellant..     Benjamin  and  Micou,  for  the  defend- 
ant   The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

RosT,  J.  l^e  only  question  presented  by  this  case  is,  as  to  the  proper  location 
of  a.  Spanish  grant,  under  which  the  plaintiff  claims.  The  requite  expresses  the 
desire  of  the  grantee  to  establish  himself  upon  a  tract  of  land  called  *^e2  Encinal 
Orande  (Grande  Ch^niere),  which  forms  a  sort  of  island  between  two  lakes,  and 
runs  in  adbrection  down  the  river,  distant  therefrom  about  one  league,  and  is  cut 
across  by  a  bayou  called  bayou  of  the  Littie  Lake.  The  requite  prays  for  a  grant 
of  sbcty  arpents  in  depth  on  each  side  of  said  bayou,  with  all  the  front  thereon, 
which  may  be  about  eight  arpents.'*    The  ridge  of  the  Orande  Ch^nidre  runs 
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ZcRiNovi      in  a  straight  directioii  for  about  fifty  arpentB  from  the  bayou  of  the  Little  Lake,  at 
Whitx.       which  distance  it  diverges  towards  the  river,  following  the  sinuosities  of  another 
bayou. 

The  plaintiff  contends  that,  under  the  calls  of  the  requite,  he  is  entitled  to 
claim  all  the  ridge  of  high  land  known  as  la  Grande  Ch^nidre,  to  the  extent  of 
sixty  arpents  from  the  bayou  of  the  Little  Lake.  The  defendant  on  (he  other  hand, 
insists  that  the  plaintiff  is  bound  to  protract  his  side  lines  straight  from  the  bayou 
of  the  Little  Lake  to  the  entire  depth  called  for  by  his  title,  and  should  not  be  al- 
bwed  to  alter  the  directions  of  those  lines  in  order  to  suit  the  change  of  direc- 
tion of  the  ridge  of  highland. 

It  is  perceived  that  the  controversy  involves  the  right  of  the  parties  to  the  ridge 
of  the  Grande  Ch^nidre  beyond  the  depth  of  fifty  arpents  from  the  bayou  pf  the 
Little  Lake.  It  is  admitted  that  this  portion  of  land  is  included  within  the  title  of 
the  defendant,  which  is  posterior  in  date  to  that  of  the  plaintiff. 

It  is  in  evidence  that,  in  1806,  the  grantee  under  whom  the  plaintiff  claims, 
and  his  wife,  to  whom  he  had  transferred  his  rights,  caused  a  survey  of  his  grant 
to  be  made  by  Bartkehtuy  Lafon,  and  that,  on  this  plan,  the  side  lines  are  pro- 
ti*acted  without  deflection  from  the  bayou  of  the  Little  Lake  to  the  depth  of  sixty 
arpents.  This  survey  appears  to  have  been  made  in  presence  of  the  adjoming 
proprietors,  and  has  ever  since  been  recognized  by  the  grantee  and  his  wife,  and 
referred  to  by  tliem  in  the  subsequent  sales  they  have  made.  Ouinault,  the  im- 
mediate vendor  of  the  plaintiff,  had  acquired  with  reference  to  it,  and,  in  his 
sale  to  the  plaintiff,  it  is  stated,  **  que  les  dites  poriiont  de  Urre  $oni  Jigurees  sut 
nnplan  ensuite  duquel  se  trauve  un  proch-verbal  d^arpeutagerelcttifd  la  totaliU 
'  dc  la  terre  susdite,  dresse  le  19  Avril,  1806,  par  feu  Barthilemy  Lafon  alors 
arpenteur,  depute  par  Isaac  BriggSf  arperUeur  general  du  Territoire  9ud  du 
Tennessee,  et  dont  une  copie  est  annixie  a  Vacte  de  ses  vendeurs.**  This  act 
bears  date  in  1842. 

No  actual  possession  of  the  land  in  controversy  by  the  pUuntiff  bemg  proved^ 
the  District  court  was  of  opinion  that  the  plaintiff  was  bound  by  the  interpreta- 
tion  put  upon  the  grant  by  the  orginal  grantee  and  those  claiming  under  him. 
We  concur  in  this  view  of  the  law,  and  are  of  opinion  that  the  plaintafT  is  es- 
topped, by  the  very  sale  under  which  he  holds,  from  alleging  that  the  direction  of 
the  side  lines,  as  they  are  represented  in  Lafim^s  survey,  are  not  in  accordance 
with  the  original  grant. 

On  the  trial  of  the  cause,  the  plaintiff  offered  practical  surveyors  to  prove :  1st* 
How  the  concession  under  which  he  claims  was  to  be  laid  down  upon  the  ground. 
Sd.  Whether  the  calls  in  that  concession  were  so  definite  that  a  competent  sur- 
veyor could  not  fail  to  lay  it  down  oorrectiy.  3d.  Whether  it  is  laid  down  cor- 
rectly in  the  plan  made  by  Phelps  ;  and,  if  not,  how  it  should  be  laid  down. 
The  court,  on  the  defendant's  objection,  refused  to  allow  those  questions  to  be 
put,  considering  that  they  were  matters  of  law  to  be  determined  by  the  court 
on  the  tide  papers  in  evidence.     The  plaintiff  took  a  bill  of  exceptions. 

The  District  court  did  not  err,  in  refusing  to  permit  those  questions  to  be  an- 
answered  by  the  witnesses.  The  answers  would  have  decided  the  controversy* 
which  the  court  alone  had  power  to  determme.    Boicman  v.  Flower,  7  La.  Ill* 

Judgment  qffirmed* 
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Jones  r.  Elliott. 

The  transfer  of  the  title  to  a  pronuMory  note  ii  not  restricted  to  the  form  of  an  endorsement 
It  may  be  assigned  by  a  separate  instmment;  and  the  assignee  may  sue  in  his  own  name* 

Where  a  note  described  in  a  notaria]  act  of  assignment  corresponds  in  date,  amount,  parties, 
rate  of  interest,  maturity,  and  in  all  other  respects  with  the  note  sued  on,  with  the  single 
exception  that  the  note  described  in  the  notarial  act  is  stated  therein  to  be  secored  by  mort- 
gmge  while  the  note  held  by  plaintiff  is  not  parapked,  die  want  of  a  paraph  will  not  be 
considered  inconsistent  with  the  identity  of  the  notes. 

Article  3347  C.  C.  which  directs  that  *'  every  notary  before  whom  an  act  shall  have  been  madei 
by  which  notes  to  order  have  been  given  for  the  payment  of  a  debt  bearing  a  privilege  or 
mortgage,  shall  attest  each  of  the  notes  by  patting  his  name  on  them,  mentioning  tlie  date 
of  the  act  from  which  the  privilege  or  mortgage  is  derived,  under  the  penalty  of  damages," 
im  merely  directoiy  to  the  notary.  Theparttpk  is  not  essential  to  the  existence  of  the  mort^ 
^kge;  the  identity  of  the  note  may  be  established  by  evidence  aliunde.  The  correspon- 
dence of  date,  amount,  parties,  rate  of  interest,  and  maturity,  coupled  with  the  possession 
of  the  note,  raises  a  presumption  of  identity,  throwing  Upon  the  defendant  the  burden  of 
ahowing  the  existence  of  another  note  of  like  description  made  by  himself,  the  mortgagor 
referred  to  in  the  act  of  assignment. 

APPEAL  from  Uie  District  Court  of  Jefferson,  Clarke,  J.  Michel,  for  the 
appellant.  F,  B.  Conrad,  for  the  defendant.  The  judgment  of  the  court 
(King,  J.  absent,)  was  pronounced  by 

S1.IDELL,  J.  There  is  perhaps  some  looseness  in  the  derlL's  certificate  of  the 
transcript,,  but  it  is  aided  by  the  statement  of  fiicts  made  at  the  trial;  and  we 
see  no  reason  to  doubt  that  the  transcript  presents  all  the  evidence  upon  which 
&e  cause  was  tried. 

Phelps  is  the  payee  of  the  note,  upon  which  this  suit  is  brought  against  Elli- 
ott, the  maker,.  The  transfer  of  the  tide  to  a  promissory  note  is  not  restricted 
to  the  form  of  an  endorsement  merely.  It  may  be  assigned  by  an  independent 
instrument  In  a  court  of  common  law  the  mere  assignee  of  a  negotiable  instru- 
ment, not  endorsed  by  the  payee,  would  not  be  permitted  to  sue  in  his  own  name ; 
but  a  court  of  equity  would  aid  the  assignee  in  its  collection,  and  certainly  there 
is  no  objection  under  our  system  to  the  assignee  suing  in  hfs  own  name.  See 
Hughes  y,  Harrison,  2  La.  92. 

The  defendant  has  not  shown  any  equitable  defence,  which  could  hare  been 
maintained  against  the  payee,  were  he  pkintiflf  in  the  cause. 

The  district  judge  was  not  satisfied  with  the  evidence  adduced  to  show  the 
ownership  of  the  note.  In  this  opinion  we  do  not  concur.  The  plaintiflf  relies 
upon  a  notarial  act  of  assignment  of  a  promissory  note  which  corresponds,  as  there- 
in described,  in  date,  amount,  parties,  rate  of  interest,  maturity,  and,  in  all  other 
respects,  with  the  note  held  by  the  plaintifi?*,  with  the  single  exception  that  the 
note  described  in  the  notarial  act  is  said  therein  to  be  secured  by  mortgage  of 
certain  land,  according  to  an  act  mortgage  which  is  referred  to.  The  defendant 
contends  that  the  note  contemplated  by  the  transfer  cannot  be  the  same  note  held 
by  the  phiintiif,  because  this  note  exhibits  no  notarial  paraph  He  refers  to  the 
3347th  article  of  the  Ckide,  which  dbrects  that  every  notary  before  whom  an  act 
shall  have  been  made,  by  which  notes  to  order  have  been  given  in  payment  of  a 
debt  bearing  a  privilege  or  mortgage,  shall  attest  each  of  the  notes  by  putting  his 
name  on  them,  mentioning  the  date  of  the  act  from  which  the  privilege  or  moit- 
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JoRKs  gage  is  derived,  under  the  penalty  of  damages.  This  article  is  directory  to  the 
Elliott,  notary;  and  the  paraph  is  not  essential  to  the  existence  of  the  mortgage.  Hence 
when  the  mortgagee  desires  to  enforce  his  mortgage,  he  will  be  permitted  to  estab- 
lish the  identity  by  evidence  aliunde.  See  Succession  of  Johnson^  3  Rob.  217. 
It  is  obvious  therefore,  that  the  absencje  of  the  paraph  in  the  present  case  is  not 
«,  inconsistent  with  the  identity  of  the  note  which  the  plaintiff  holds,  with  that 
contemplated  in  the  notarial  assignment.  Then  the  only  question  is,  whetiiSr 
the  presumption  of  identity  arising  from  the  correspondence  of  date,  amoantt 
paities,  rate  of  interest  and  maturity,  is  to  be  disregarded  and  treated  a».  a  weak 
and  unsatisfactory  presumption,  solely  because  the  note  before  us  bears  no  par- 
aph, and  that  described  in  the  notarial  transfer  was  a  note  for  which  a  mortgage 
was  therein  said  to  have  been  given.  We  think  it  should  not  be  so  treated ;  but 
that,  on  the  contrary,  the  evidence,  coupled  with  the  possession  of  the  note,  raises 
a  presumption  of  identity,  which  may,  in  the  language  of  the  Code,  be  character- 
ized as  "  grave,  precise,  et  concordance;^^  justifying  a  reasonable  conviction,  and 
throwing  upon  the  defendant  the  burden  of  showing  the  existence  of  another 
note  of  like  description,  having  been  actually  given  by  himself,  the  moitgagoi^Ve- 
fen'ed  to  in  the  act  of  assignment. 

It  is  very  certain  that  Phelps  would  never  be  permitted  to  recover  firom  the 
defendant  upon  this  note,  even  if  he  could  hereafter  ^prove,  which  WQ  bave  no 
reason  to  believe  he  could  do,  that  it  was  not  the  note  assigned  to  the  pkuntifT,  and 
that  the  plaintiff  got  possession  of  it  wrongfully,  unless,  at  least,  he  could  also 
'show  that  Elliott  had  in  his  power  the  means  of  disproving  the  presumption  of 
identity  created  by  the  act  of  transfer,  and  neglected  to  use  them.  It  would  be 
primd  facie  a  sufficient  answer  to  him  to  say,  he  had  put  into  the  hands  of  the 
present  plaintiff  an  instrument  describing  the  note  transferred  in  such  terms  as 
to  justify  the  conviction  that  it  was  the  note  now  in  question, 'and  that  if  the  note 
really  transferred  bore  a  notarial  jparop^  it  was  his  own  fault  that  he  did  not  aay 
BO  in  the  assignment. 

It  is  proper  to  observe  that,  the  defendant  does  not  state  in  his  answer,  nor  even 
directly  assert  in  argunstent^  that  he  had  given  PAc/p^,  another  note  of  like  tenor 
with  this.  It  is  also  to  be  observed  that  the  plaintiff  simply  asks  a  personal  judg- 
ment against  Elliott,  and  does  not  ask,  in  this  suit,  to  enforce  the  mortgage. 

It  is  therefore  decreed,  Hliat  the  judgment  of  the  court  below  be  revened,  and 
that  the  plaintiff  recovel*  of  the  defendant  the  sum  of  $458  )92,  with  interesl 
thereon  from  the  6th  December,  1841,  until  paid,  and  the  costs  of  this  suit  in 
the  court  below  and  those  of  the  appeal. 


Hill  v.  Nob. 

Fees  paid  to  coansel  Iot  prosecuting  an  ii^nnctxcn-  against  an  illegal  order  of  seizure  and  sale 
cannot  be  recovered  by  the  plaintiff  against  the  defendant,  where  the  ifljQnctio&  is  main- 
tained. 

APPEAL,  by  the  defendant,  from  a  judgmisnt  of  the  District  Court  of  Jeffer- 
son, Clarke,  J.,  maintaining  an'  injunction  taken  otlt  against  an  order  of 
seizure  illegally  issued.  Brewer,  for  the  plaintiff.  Marks  and  Hiestand^  for 
the  appellant.  The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced 
by  ■'•  •    •      ' 
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SuDKir,  J.    The  order  of  seizure  and  sale  upon  which  the  varioiis  writs  is-         Hill 
^ued  was  irregular.     Hill  was  dead  when  the  suit  was  instituted;  yet  he  was         ^^^ 
named  as  the  defendant  in  the  cause.    The  pluries  writ  was  objectionable  on  the 
additional  ground  that,  when  it  issued  the  decree  enjoining  Not  stood  unre- 
versed. 

The  only  change  which  the  judgment  requires  is,  as  to  the  dlowance  of  8159 
88  damages  for  the  expense  incurred  fay  the  plaintiff,  lor  professional  services  in 
prosecuting  this  suit.    See  Smith  v.  Bradford^  17  La.  266. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  court  be  amended^ 
by  striking  therefrom  the  allowance  of  $150 ;  and  that,  in  other  respects,  the 
jiidgment  be  affirmed;  the  costs  of  die  appeal  to  be  paid  by  the  successioni 


JoBfiRT  et  al.  *?.  PiTOT,  Executor  &c. 

The  tesdmony  of  witnesies  ii  admissible  to  prove  that  a  person,  alleged  to  be  the  mother  ofi, 
chUdf  presented  the  thild  to  the  priest  for  baptism  and  declared  herself  to  be  its  mother, 
tboQgh  the  certificates  of  birth  and  baptism  of  the  child  had  been  previously  offered  in 
evidence^  by  the  same  party,  tp  prove  the  same  facts. 

The  acknowledgment  of  an  illegitimate  child,  which  the  law  requires  to  be  made  before  a  no- 
tary in  the  presence  of  two  witnesses,  when  not  made  in  the  registry  of  birth  or  baptism, 
is  that  of  the  father.  Illegitimate  cliildren  may  prove  their  natural  maternal  descent,  and 
the  acknowledgment  of  their  mother,  by  any  legal  evidence.    C.  C.  221,  230. 

In  an  action  by  liie  ftitfaer  and  sisterof  atestatrix  against  her  executory  to  annul  a  testament  by 
Which  an  acknowledged  natoralchildwas  made  her  nniversal  legatee,  letters  of  the  testatriit 
are  inadmissible,  where  the  father  had  remained  unknown,  to  show  that  the  institated  heir 
was  an  adnlterotts  bastard  child.  Natural  paikemal  descent  could  not  be  proved  against  the 
heir  in  such  an  action.  Per  CiiriaiH :  We  do  not  mean  to  say  that  the  acknowledgment  ol 
the  mother  is  an  absolute  title  against  her  legitimate  heirs ;  but,  as  she  Was  free,  they  caii 
only  oppose  to  it  that  it  is  false,  or  made  in  fraud  of  their  rights. 

the  heirs  of  the  father  and  mother  will  not  be  allowed  to  prove  that  a  child^  acknowledged 
by  a  father  who  was  free,  was  an  adulterous  bastard  on  the  side  of  its  mother,  who  had  re- 
mained unknown.  This  is  equally  true^  where  the  mother  Has  acknowledged  the  illegiti- 
mate child,  and  the  faitiier  is  unW>wn. 

APPEAL  from  the  FifUi  District  Court  of  New  Orleans,   Buchanan^  Ji 
Blacfut  fi>r  the  appellants.    Denis,  for  the  defendant.    The  judgment  of 
the  court  (King,  J.  absent,)  WaS  pronounced  by 

Host,  J.  This  action  is  brought  by  the  father  and  sister  of  Marie  Adeline  Jdbert^ 
deceased — one  aa  forced  heir,  the  other  as  heir  at  law — ^to  set  aside  her  will, 
bn  the  ground  that  the  tmiversal  legatee  therein  named,  is  the  adulterous  bas- 
tard child  of  the  testatrix  on  the  side  of  his  father,  and  as  such  incapable  oi 
taking  by  will  any  thing  more  than  alimony,  and  such  a  sum  as  may  be  necessary 
to  instruct  him  in  a  profession  or  trade.  There  was  judgment  in  fetvor  of  the 
defendant,  and  the  plaintiffs  have  appealed: 

On  the  trial  below,  the  defendant's  counsel  having  introduced  in  evid^iibe  the 
certificates  of  birth  and  of  baptism  of  the  instituted  heir,  representing  him  to  be 
the  son  of  the  testatrix  iemd  of  a  father  iinknowh,  furthblr  offered  a  witness  to 
prove  that  the  testatrix  was  present  at  the  baptismal  ceremony,  that  she  present-^ 
^  the  child  to  the  priest,  declared  herself  to  be  the  mother  of  it,  and  held  it  in 
ner  arms  during  the  ceremony.  The  plaintiffs  opposed  the  introduction  of  this 
tiistimony,  on  the  grbund  that  no  parol  evidence  could  be  received  against  of 

6d 
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JoBXRT       beyond  what  is  contained  in  &e  acts  of  birth  and  baptism,  and  that  it  was  ako  in- 
^^fyg^        admissible  to  prove  the  acknowledgment  of  the  child  by  his  mother.    These  ob- 
jections were  overruled,  and  the  plaintiffs  excepted  to  the  opinion  of  the  court 

We  are  of  opinion  that  the  evidence  was  properly  admitted.  The  acknowl- 
edgment of  an  illegitimate  child,  which  the  law  requires  to  be  executed  before  a 
notary  in  presence  of  two  witnesses,  when  it  has  not  been  made  in  the  acts  of 
birth  or  baptism,  is  that  of  the  father.  Illegitimate  children  may  prove  their 
natural  maternal  descent,  and  the  acknowledgment  of  their  mother,  by  any  legal 
evidence.     C.  C.  221,  230. 

The  plaintiffs'  counsel  then  offered  in  evidence  letters  alleged  to  have  been 
written  by  the  testatrix,  whose  hand  writing  and  signature  thereto  they,  at  the 
same  time,  offered  to  prove,  in  order  to  show  that  the  instituted  heir  is  the  adul- 
terous bastard  child  of  the  deceased,  in  the  manner  alleged  in  the  petition.  The 
counsel  for  the  defendant  objected  to  the  introduction  of  this  evidence,  on  the 
ground  that  natural  paternal  descent  could  not  be  proved  against  him  in  this  suit, 
and  the  court,  having  sustained  the  objection,  the  plaintiffs  took  a  bill  of  ex- 
ceptions. 

>  At  the  time  of  the  conception  and  birth  of  the  legatee,  his  mother  was  free, 
and  it  is  proved  that  he  has  been  acknowledged  by  her.  The  plaintiffis,  as  heirs 
of  the  mother,  seek,  as  already  stated,  to  annul  her  will  in  his  favor,  on  the  ground 
that,  at  the  time  of  his  conception  and  birth,  his  father,  who  has  heretofore  re- 
mained unknown,  was  a  married  man. 

This  case  materially  differs  from  those  of  Jung  v.  Doriocourt,  4  Lsu  175,  aad 
Eohin^y.  Verdun^  14  La.  542.  In  both  of  these  cases  the  legatees  were  chil- 
dren of  color^  and  the  plaintiffs  claimed  as  heirs  of  the  father,  who  was  a  white 
man.  Had  the  claims  been  made  by  the  legal  heirs  of  the  mother,  as  in  this 
ease,  we  presume  the  decisions  would  have  been  otherwise.  We  do  not  mean 
to  say  that  the  acknowledgement  of  the  mother  is  an  absolute  title  against  her  le- 
gitunate  heirs.  But  as  she  was  free,  they  can  only  oppose  to  it  that  it  is  false,  or 
made  in  fraud  of  their  rights.  They  cannot  be  permitted  to  attenuate  its  force, 
or  to  change  its  results,  by  going  into  a  scandalous  inquiry  of  matters  en  pais^  not 
personal  to  the  testatrix.  *^  Les  heritiers  du  pere  et  de  la  m^re  peuvent  com- 
battre  la  reconncdssance,  i  I'ouverture  de  leur  succession.  Mais  lis  ne  pourront 
demander  4  prouver  qu'un  enfant  reconnu  par  un  pere  libre  est  adulterin,  du 
e6t6  de  sa  mere,  rest^e  inconnue.*'  2  TouUier,  no.  966.  This  proposition  appean 
to  us  equally  true  when  the  mother  has  acknowledged  the  illegitimate  child,  and 
the  father  is  unknown. 

We  conclude,  thereforor  that  the  evidence  o€ered  was  properly  rejected  by 
iStie  court. 

The  testatrix  having  left  no  legitimate  descendants,  her  natural  child  could  ac- 
quire from  her  by  donation  mortis  causd  the  whole  amount  of  her  succession  \ 
and  the  act  of  her  last  will  being  in  due  form,  our  judgment  must  be  in  his  favor. 
C-C.  1471.  Judgment  canned. 


Crank  v.  McGbew. 


An  order,  by  which  a  rde  taken  againat  a  sheriff  by  the  plaintiff  in  an  action  \b  made  abaff- 
flolntOr  holding  the  sheriff  to  be  penonally  liable  to  the  plaintiff  for  any  jodgmcut  dial 
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McGrkw. 


may  be  rendered  thereiii,  in  the  same  manner  as  certain  anretiea,  taken  by  him  in  a  bond         Cravs 
on  which  property  was  released,  would  have  l^een  liable,  had  tbey  been  found  good  and  v* 

sufficient,  is  not  a  final  judgment,  nor  one  from  which  an  appeal  can  be  taken  by  the  sheriff. 

APPEAL  from  die  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
/.  N.  Lea,  for  the  plaintiff.  T.  R.  Wolfe,  for  the  defendant.  R,  Hunt,  for 
the  sheriff,  appeUant.  The  judgment  of  the  court  (King,  J.  absent,)  was  pro- 
nounced by 

EosTis,  C.  J.  John  L,  Lewis,  who  is  the  sheriff  of  the  parish  of  Orleans, 
took  an  appeal  from  an  order  of  the  Fourth  District  Court  of  New  Orleans,  by 
which  a  rule  taken  against  him  by  the  plaintiff  in  this  suit  was  made  absolute, 
holding  him,  the  said  sheriff,  to  be  personally  liable  to  the  plaintiff  in  this  suit, 
for  any  judgment  that  might  be  rendered  therein,  in  the  same  manner  as  certain 
sureties,  taken  by  said  sheriff  in  a  bond  on  which  properly  was  released,  would 
hare  been  liable,  had  they  been  found  good  and  sufficient.  We  are  of  opinion 
that  this  is  not  a  final  judgment,  nor  one  from  which,  according  to  the  uniform 

.decisions  of  this  court,  an  appeal  can  be  taken. 

Appeal  dismissed. 

CoNREY  V.  Copland.  ITlozl 

I  51  MSJ 
Art  1987  C.  C.  is  repealed  by  art  647  C.  P.,  bo  far  aa  they  are  inconsistent  with  each  other.  .A  ^ 
The  word  office,  in  arts.  1987  C.  C.  and  647  C.  P.,  means  a  puUic  office.    The  commissioners  ' 

appomted  under  the  stat  of  14  March,  1842,  providing  for  the  liquidation  of  banks,  are  not 

public  oiBcers. 
An  amoont  due  to  a  commissioner,  appointed  to  liquidate  a  bank  under  the  stat  of  14  March, 

1848,  for  arrears  of  salaxy,  will  be  extinguished  by  compensation,  where  the  bank  was  a 

judgment  creditor  of  the  commissioner  for  an  equal  amount 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  BMchanan,  J. 
Tins  proceeding  was  instituted  by  Conrey,  as  the  purchaser  of  the  assetts  of 
the  Merchants'  Bank.  Lockett  and  Goold,  for  the  plaintiif.  Hamner,  for  the 
appellant.     The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  Robert  Copland,  the  defendant, 
from  a  judgment  of  the  Fifth  District  Court  of  New  Orleans,  by  which  a  debt 
of  81,166  66,  due  the  appellant,  being  the  balance  of  his  salary  as  one  of  the  com- 
missioners of  the  late  Merchants'  Bank,  which  had  been  allowed  on  a  tableau  of 
distribution  as  a  privileged  debt,  was  held  to  be  partiaUy  extinguished  by  the 
amount  of  two  judgments  rendered  in  favor  of  the  commissioners  of  the  Merch- 
aats'  Bank  against  said  Copland. 

It  is  contended  by  the  counsel  for  the  appellant  that  the  compensation  between 
these  debts  cannot  take  place,  the  debt  due  to  Copland  being  the  salary  of  an  office, 
uid  as  such  not  liable  to  the  payment  of  debts.  Art.  647  of  the  Code  of  Prac- 
tice provides  that,  "if  the  debtor  has  neither  moveables,  nor  slaves,  nor  immova- 
ble property,  the  sheriff  may  seize  the  rights  and  credits  which  belong  to  him, 
ud  all  sums  of  money  which  may  be  due  to  him,  in  whatsoever  right,  unless  it 
be  for  alimony  or  salaries  of  office." 

Art  1987  of  the  Civil  Code  considers  money  due  for  the  salary  of  an  office 
(tmploi  public),  wages  or  recompense  for  personal  services,  as  not  liable  to  the 
payment  of  debts.  But  this  article  of  the  Code  of  Practice  (647)  has  been  held 
to  repeal  this  part  of  art.  1987  of  the  Code  ( Vance  v.  Lafferanderie,  4  Rob.  341) ; 
and  we  have  only  to  consider  whether  the  article  of  the  Code  of  Practice  ex- 
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GoiTRXT       empts  the  appeHant's  salaiy  from  the  ordinary  operation  of  matuaflly  subsisliiig 

Copland  was  one  of  the  commissioners  appointed  under  the  act  of  1842  for 
^e  liquidation  of  insolvent  bftnks.    He  was  appointed  by  the  bank  presidents. 

It  is  evident  thaA  by  the  article  of  the  Civil  Code  alluded  to,  the  word  ojfijct 
meant  a  public  office ;  the  french  text  is  conclusive  as  to  its  meaning.  The  ex-i 
pressions  salaries  of  office  in  the  647th  article  of  the  Code  of  Practice,  do  not 
change  that  sense,  and  the  irenchtezts-^^salaires  d^qffice'*  is  still  more  restricdve, 
and  indicates  a  public  office  and  nothing  eke.  ]!if  erlin,  Rep.  de  Jurisp.  verba  Office. 
Domat,  Droit  PubUc,  liv.  2,  tit.  I,  sec.  1. 

It  is  true,  as  contended  by  the  counsel  for  the  appellant,  that,  by  the  bank  act 
of  1842,  the  State  undertook,  by  the  instrumentality  of  th^.  commissioners  apr 
pointed,  to  liquidate  and  settle  the  affairs  of  the  insolvent  banks,  under  the  control 
gf  the  courts.  The  direction  in  that  act  that  one  conmiissbner  should  be  ^>- 
pointed  by  the  bank  presidents  and  another  by  the  stockholders  of  each  bank,  w^ 
do  not  consider  as  constituting  the  persons  thus  appointed  public  officers,  within 
^e  mmining  of  our  laws  and  constitution. 

fjtfd^meni  affirmed. 


Alling  v.  The  Citizens'  Bank  et  al. 

The  decision  in  Sertoli  v.  Citizens'  Bank,  1  An.  119,  that  no  Sfde,  whether  judicial,  forced  oc> 
yolantax7,of  property  mortgaged  to  the  Citizena'  Bank,  can  in  any  manner  affect  the  rigfal^ 
secured  to  that  institationby  the  24th  section  of  its  charter,  applies  to  the  esse  of  a  sale 
made  without  the  consent  of  ths  bank  and  for  a  sum  insufficient  to  satisfy  their  daim. 

APPEAL  fronj  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  J. 
and  H.  H.  Strawbridge,  for  the  plaintiff.  PUot,  for  the  appellants.  The. 
judgment  of  the  court  (K\ng,  J.  absent,)  was  pronounced  by 

KosT,  J.  The  plaintiff  has  enjoined  an  ord^r  of  seizure,  obtained  by  tlie  de- 
fendants on  two  mortgage  sijibscribed  by  him  in  their  favor. 

The  facts  of  this  controversy  are  identical  with  those  of  Bertoli  against  th^ 
same  defendants,  reported  in  1  An.  p.  119,  with  the  single  exception,  that,  in 
Bertoli' s  case,  the  sale  of  the  property  mortgaged  was  made  without  the  partici- 
pation or  knowledge  of  the  bank,  "^hilQ  in  this  th^  bank  authorized  the  ayndic  to 
sell,  on  condition  that  the  purchaser  should  assume  all  the  obligations  of  the  in- 
solvent to  them,  and  take  the  property  subject  to  the  stock  mortgage.  The  Bis- 
ect court  considered  that,  although  the  (Jefendi^nts  may  not  be  bound  by  the 
proceedings  in  bankruptcy  of  their  debtors,  they  may  waive  that  privilege,  and^ 
being  of  opinion  that;  they  had  done  so  in  this  case  an,4  made  themselves  partiee  to 
^he  proceedings,  perpetuated  the  injunction.     The  defendants  have  appealed. 

The  defendants  ai^thorized  th^  syndic  of  th^  creditors  of  DoTilint  the  insolvent 
<j[ebtor,  to  sell  the  property  mortgaged  to  them,  pn  condition  that  the  purchaser 
should  assume  the  stock  mortgage  and  pay  all  sums  actually  due  them.  Afte^ 
^8  authorization,  Hoffman,  the  legal  a4viser  of  the  syndic,  an4  one  of  the 
commissioners  of  the  bank,  called  upon  the  cashier,  and  presented  to  him  a 
]9aanuscript  advertizement  of  the  syndic's  sale,  with  a  blank  space  left  in  it  for  tfa^ 
ipsertion  of  a  description  of  the  nature  and  amount  of  the  obligations  due  the. 
Citizens*  Bank.    'J^he  cashier  inserted  in  this  blank,  the  description  of  a  stx^ki 
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liote  of  $1,200,  maturing  on  the  Ist  of  May,  1847,  and  returned  the  advertize-       Alling 
ment,  which  was  then  duly  published.     After  the  legal  delays,  the  property  with  Citizkss'Bank 
h  e  stock  upon  it,  was  adjudicated  to  the  plaintiff,  for  a  sum  more  than  sufficient 
to  pay  aU  the  claims  which  the  defendants  really  had  upon  it.    The  syndic,  hav- 
ing raised  all   the  mor^ages  on   the  property  except  the  stock  mortgages, 
executed  the  act  of  sale  to  the  purchaser,  and  received  die  price  in  money  and 
notes,  including  the  stock  note.     This  sale  was  passed  by  a  notary,  who  \vas  then  < 
the  acting  president  of  the  board  of  the  Citizens'  Bank,  and  the  title  papers  of 
D&nlin  were  delivered  to  him  by  the  officers  of  the  bank,  for  the  purpose  of  ena- 
bling him  to  pass  it.     Lesassier,  the  cashier,  testifies  that  about  this  time  he  sent 
to  the  syndic  a  memorandum  of  the  cash  indebtedness  of  Vonlin,  but  cannot 
state  whether  he  mentioned  therein  the  nature  of  the  indebtedness,  and  that  it 
was  secured  by  mortgage. 

In  due  conrse  of  administration  th^  syndic  filed  his  tableau  of  distribution,  on 
vhich  he  placed  the  defenda^ts  as  ordinary  creditors  for  81,698.  After  the 
usual  advertizements,  this  tableau  was  homologated,  without  opposition  from  the 
defendants,  and,  under  the  order  of  court,  the  assetts  in  the  hands  of  the  syndic, 
with  the  exception  of  the  last  note  furnished  by  the  plaintiff,  were  paid  over  ta 
the  creditors. 

The  plaintiff,  having  subsequently  called  upon  the  defendants  for  a  transfer  of 
the  stock  to  him  on  their  books,  was  met  by  the  cashier  wJth  a  demand  for  the 
sum  of  81,698,  alleged  to  be  due  the  bank  and  secured  on  the  property  sold  by  a 
mortgage  subsequent  in  date  to  the  stock  mortgage.  This  debt  and  mortgage -ap-. 
pesring  to  exist  on  the  books  of  the  bank,  they  declined  to  transfer  the  stock;  and 
on  the  refusal  of  tb^e  plaintiff  to  pay  the  sum  claimed,  took  out  against  him  for 
this  amo^L^t,  and  for  that  of  the  stock  note,  the  order  of  seizure  which  he  has 
enjoined. 

The  reason  given  by  the  cashier  w^y  he  did  not  mention  the  mortgage  in  tiie 
adveitizement — because  his  understanding  was  that  it  should  be  paid  in  cash,  and 
^hat  the  syndic  was  to  pay  the  money  to  the  bank,  is  quite  unsatisfactory,  and 
fan  in  no  manner  benefit  the  defendants.  It  shows  that  the  bank  had  joined  in 
the  proceedings  of  the  other  creditors,  and  looked  to  the  syndic  for  payment.  This 
arrangement  as  made,  was  perfectly  legal;  it  enabled  the  defendants  to  coUoct, 
'without  any  expense  or  loss  of  time,  what  was  due  to  them,  and  to  obtain  a  solvent 
instead  of  an  insolvent  stockholder.  It  was  faithfully  earned  into  effect  by  the 
^ndic,  and  a  suflOicie^t  sum  realized  by  the  ^al^e  to  satisfy  their  entire  claim ;  that 
this  sum  was  not  t^us  applied,  is  attributable  exclusively  to  their  negligence.. 
Then-  claim  was  not  filed  \yith  the  syndic  as  a  mortgage  claim,  and  they  suffered 
Uie  tableau  to  be  homologated  without  making  opposition,  notwithstanding  the 
cashier's  declaration  that  he  looked  to  the  syndic  for  payment. 

It  is  true  we  said  in  tl\e  case  of  B^rloli,,  that  no  sale,  whether  judicial,  forced, 
or  voluntary,  of  property  mortgaged  to  the  Citizens'  3&nk,  can  in  any  manner  af-^ 
feet  the  rights  secured  to  that  institution  by  the  24th  section  of  their  charter^ 
But  this  of  course  applies  to  a  sale  made  without  the  consent  of  the  bank,  and 
for  a  sum  insufficient  to  satisfy  theii^.  claim.  Here  the  bank  was  a  pni'ty  to  thQ 
proceedings  of  the  creditors.  On  the  faith  of  their  authorization  that  the  proper^ 
\y  sho\dd  be  sold,  the  plaintiff  purchased,  and  the  price  he  paid,  though  morQ 
than  sufficient  to  pay  the  bank  debt,  was  lost  to  them  thi'ough  the  negligence  of 
tibeir, officers.  It  would  be  unjust  to  throw  this  loss  upon  an  honest  purchaser^ 
W.d  Uiere  i^  i^o  warrant  of  la^^  for  doing  so.  Judgment  affirmed,. 
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Harned  t?.  Churchman  et  al. 

Where  tlia  conBigneesof  a  vessel  who  had  had  other  tranflactioiu  with  die  owner,  make  ad- 
vances to  the  captain,  ibr  services  and  supplies  furnished  to  the  vessel,  for  towage,  piloC- 
age,  castom-house  charges,  and  famish  him  with  cash  for  other  purposes  not  shown,  and, 
though  informed  by  the  owner  of  his  intention  to  sell  the  vessel,  take  a  bill  of  exchange  on 
him,  drawn  by  the  master  at  thirty  days,  for  the  amount,  and  permit  the  vessel  to  depart, 
they  must  be  considered  as  having  made  tlie  advances  solely  on  the  personal  credit  of  tlie 
owner,  and  cannot  claim  any  lien,  or  tacit  hyjKJthecation,  for  the  amount  advanced,  on  the 
vessel  in  the  hands  of  the  vendee  of  one  who  had  pprd^ased  the  vessel  while  on  her  Toy- 
age  to  the  port  to  which  she  was  cotisigned. 

To  authorize  the  master  to  hypothecate  a  vessel  by  bottomry,  it  must  appear  that  the  advan- 
ces were  made  for  repairs,  or  supplies,  necessary  for  the  voyage  or  the  safety  of  Uie  vessel, 
and  that  the  repairs  or  supplies  could  not  have  been  procured  onreaaonable  terms,  nor  with 
funds  in  the  master's  control,  nor  upon  the  credit  of  the  owner  independent  of  the  hypothe- 
cation. It  is  essential  to  the  lawful  exercise  of  this  power  that,  no  other  means  of  pnxni- 
ring  funds,  at  the  place  at  which  they  were  required,  existed. 

The  taking  of  a  bill  of  exchange  upon  the  owner  of  a  vessel  for  advances  made  to  the  msBter, 
or  for  amounts  due  to  material-men,  or  wages  to  seamen,  is  presumptive  evidence  that  the 
credit  is  personal  to  the  owner,  and  that  any  lien  on  the  vessel  is  waived. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Baer,  for  the  plaintiff,  cited  The  Jerusalem,  2  Gallison,  347.     The  Aurora, 

1  Wheaton,  96.    3  Kent,  132, 169.    C.  C.  3204.     Parish  v.  Crawford,  Strange's 
Rep.  1251. 

Bradford,  for  the  appellant,  reDed  on  C.  C.  2156,  2157.  ChrarUv,  Fiol^  17 
La.  160.     Agricultural  Bank  v.  Barque  Jane,  19  La.  9.     HUl  v.  Phctnix  Co., 

2  Rob.  36.     Hyde  v,  Calver,  ante  p.  9.     Harper  v.  A  new  Brig,  1  Gilpin,  536. 
Abbott  on  Shipping,  (ed.  1846),  pp.  200,  202. 

The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 
SEIDELL,  J.  This  suit  was  brought  by  Harned,  as  the  endorsee  of  a  bill  of 
exchange  for  $1210  20,  payable  at  thirty  days  after  date,  drawn  at  Philadelphia, 
on  the  19th  February,  1848,  by  James  Robertson,  master  of  the  barque  Due 
d' Orleans,  in  favor  of  Heald,  Buckner  Sf  Co.,  for  their  disbursements  on  account 
of  the  vessel  in  the  port  of  Philadelphia.  It  was  drawn  on  Churchman  of  New 
Oi'leans,  the  former  owner  of  the  barque,  and  was  accepted  by  him.  The  bill  was 
protested  at  maturity,  and,  on  the  24th  March,  1848,  this  action  was  brought 
against  the  acceptor ;  and  Woodruff,  the  present  owner  of  the  barque,  upon 
which  a  lien  is  claimed,  was  made  a  defendant.  The  barque  was  sequestered. 
The  plaintiif  had  judgment  in  the  court  below  against  Churchman,  with  a  priv- 
ilege on  the  barque.     Woodruff  has  appealed. 

The  barque  left  New  Orleans,  her  home  port,  about  the  1st  January,  1848, 
consigned  by  Churchman  to  Heald,  Buckner  8^  Co.  In  a  letter  of  the  3d  Janu- 
ary, he  remarks,  to  them: — **I  am  arranging  a  bill  of  sale  of  the  Due  d'Orleans,  and 
will  forward  that  also."  The  barque  arrived  at  Philadelphia,  on  the  4th  Febru- 
ary, 1848,  and  left  that  port  for  New  Orleans  on  the  19th.  Part  of  her  cargo 
was  for  the  owner*s  account,  so  that  her  freight  list  to  Philadelphia  produced 
only  $443  95,  which  was  collected  by  Heald,  Buhner  Sf  Co,,  and  carried  by  them 
to  Churchman's  credit  in  account.  They  had  had  previous  dealings;  and  the 
antecedent  charges  against  Churchman  seem  to  have  been  more  than  sufficient 
to  absorb  the  freight  money.    The  vessel,  while  at  Philadelphia,  incuxred  varioua 
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expenses  for  services  and  supplies  by  carpenters,  sail-makers  and  chandlers,  for       Harnkd 
towage,  pibtage,  custom-house  charges,  6cc ;  for  the  payment  of  these,  and  also    Churchman. 
in  the  form   of  cash  advances  to  the  captain  ( for  what  purpose,  or  upon  what 
representation,  does  not  apper, )  Heald^  Btickner  if  Co.  disbursed  a  sum  which 
amounted,  with  the  customary  commission  and  interest,  to  $1210  20 ;  and  for 
this  amount  the  captain's  1411  on  Churchman  was  taken. 

Churchman  sold  the  barque  on  the  1 1th,  January,  1 848,  to  Dc  Coverly  and  others* 
The  purchasers  got  out  a  new  register,  on  the  18th  March,  1848.  They  resold 
the  barque  at  auctron,  on  the  23d  March,  1848,  to  the  appellant. 

It  may  be  conceded,  for  the  purpose  of  the  present  enquiry,  that,  by  the  trans- 
fer of  the  bin  of  exchange,  the  holder  may  be  considered  as  equitably  invested 
with  any  accessary  rights  which  accompanied  it  in  the  hands  of  the  payees,  who 
made  the  advances  in  consideration  of  which  it  was  drawn* 

Looking  to  all  the  facts  of  this  case,  we  think  it  has  been  properly  said  by  the 
appellant's  counsel  that,  the  money  must  be  considered  as  having  been  advanced 
solely  on  the  personal  credit  of  the  owner.  He  was  the  former  correspondent 
of  Meald,  Buckner  8f  Co.  They  were  consignees  of  the  vessel.  They  also 
were  aware  that  he  contemplated  selling  her.  They  permitted  the  vessel  to  de- 
part, and  took  a  bill  of  exchange  at  thirty  days,  on  Churchman^  payable  in  New 
Orleans,  lor  the  amount  of  the  advances. 

In  a  veiy  extended  examination  of  the  authorities  upon  the  maritime  law,  we 
have  not  met  with  a  single  case,  where,  under  like  circumstances,  a  tacit  hy- 
pothecation of  the  vessel  in  favor  of  the  consignee  has  been  recognized.  If  we 
look  to  the  doctrine  of  special  hypothecation  or  bottomry,  the  weU  settled  princi- 
ples of  the  maritime  law  respecting  the  contract  are  pregnant  with  an  implication 
against  the  plaintiff's  pretensions.  The  writers  are  unanimous  in  «  jealous  re- 
striction of  the  captain's  power  to  hypothecate  by  bottomry.  It  must  appear 
that  the  advances  were  made  for  repairs,  or  supplies,  necessary  for  the  voyage, 
or  for  the  safety  of  the  ship,  and  that  the  repairs  or  supplies  could  not  be  procured 
on  reasonable  terms,  or  with  funds  within  the  master's  control,  or  upon  the  credit 
^  of  the  owner  independent  of  the  hypothecation.      See  Kent's  Com.  p.  171. 

Benecke,  in  speaking  of  bottomry,  remarks:  "It  frequently  occurs,  that  the 
master  of  a  vessel  is  under  the  necessity  of  borrowing  money  abroad,  for  the 
purposes  of  the  voyage.  If  this  happens  at  a  place  where  the  owner  of 
the  vessel  has  friends  or  correspondents,  the  master  applies  to  them  first ;  and 
they  usually  furnish  him  with  the  money  required,  for  which  they  draw  bills,  in- 
cluding commission  and  interest,  either  or  the  owner,  or  on  such  other  house  slb 
he  may  direct.  But  if,  either  the  cerrespoodents  refuse  to  advance  the  moneyr 
or  if  it  be  wanted  at  a  place  where  the  master  is  not  able  to  raise  it  upon  bills,  he 
is  often  reduced  to  the  necessity  of  mortgaging,  according  to  circumstancesf 
either  the  vessel,  or  the  vessel  and  cargo."  In  Rucker  Sf  Co.,  v.  Conynghamj  2 
Peters'  Ady.  302,  Judge  Peters  observes;  **  It  is  essential  to  the  lawful  exer- 
eise  cf  this  power  that,  no  other  means  of  procuring  funds  at  the  place  requiredf 
■hould  exist.  Of  course,  if  the  owners  have  agents  or  consignees,  who  have 
either  fands  or  property  to  furnish,  or  are  bound  to  afford  means  on  the  personal 
credit  of  the  owners,  this  power  in  the  captain  b  excluded."  Mr,  Jacobson,  ci- 
ting ilie  ordinance  of  Bilbao  aa  his  authority,  says  the  master,  if  he  requires 
luoney  for  the  prosecution  of  the  voyage  which  he  cannot  have  advanced  upon 
^  average  money,  or  obtain  by  bills  upon  his  owners,  is  authorized  to  lien  the 
■hipby  bottomry.  Laws  of  the  Sea,  p.  359.  In  the  case  of  the  Alexander,  1  Dodson, 
379,  Sir  William  Scott  sustained  abottomiy  bond  given  to  the  consignee  of  the  cargOf 
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Harned       saying  that  as  they  had  no  knowledge  of  the  owners  of  the  ship,  it  must  have 

Churchmak     ^^^^  that  they  looked  to  the  ship  itself  for  their  security.    See  also  Holt  on  Ship^ 

ping,  vol.  1.  399.     The  Aurora,  1  Wheaton  ,104.  Smith's  Mercantile  Law,  350; 

The  plaintiff's  counsel  has  cited  Boulay  Paly  in  support  of  the  tacit  hypoth- 
ecation or  privilege.  The  language  of  that  author  is:  **Le  privilege  n'en  compte 
pas  moins  an  preteur,  quoique  Pacte  de  pret  soit  tout  autre  qui'un  contrat  k  la 
grosse.  Aujourd*hui  le  capitaine  peut  avoir  recours  a  Temprunt  simple  par  lettre 
de  change,  ou  autrement,  pour  subvenir  aux  necessites  du  navire."  Qoun  de 
Droit  Commercial  Maritime.  The  case  of  the  owners,  consignees  and  corres- 
pondent is  not  mentioned  by  this  writer  as  falling  within  the  rule.  But  how- 
ever that  may  be,  it  must  be  obseiTed  that  he  is  commenting  upon  the  special 
legislation  of  the  french  Code  of  Commerce,  and  that  the  privilege  which  it 
grants,  is  not  recognized,  without  the  observance,  at  the  time  of  the  loan,  of  for- 
malities which  seem  to  point  to  a  contemplation  of  the  credit  of  the  vessel  as 
well  OS  that  of  the  owner.     See  Code  of  Conmierce,  191,  192,  no.  6. 

In  looking  into  the  english  and  american  authorities  we  find  that,  the  taking  of 
a  bill  of  exchange  upon  the  owner  is  considered  as  creating  a  presumption  that 
the  credit  is  personal.  Thus,  in  the  case  of  a  maritier,  whose  claim  is  peculiariy 
fkvored  in  admiralty :  a  sailor  having  been  offered  his  wages  in  money,  elected  to 
take  port  thereof  in  a  bill  of  exchange  on  the  owner,  who  afterwards  became  a 
bankrupt,  in  consequence  of  which  the  bill  was  dishonored.  It  was  held  that  he 
was  not  entitled  to  arrest  the  ship  for  wages  to  the  amount  of  such  bill,  on  the 
ground  that,  having  made  his  election,  he  must  stand  by  the  risk.  The  William 
Money,  2  Haggard,  136. 

in  Murray  v,  Lazarus,  1  Paine,  572,  the  case  was  thus :  The  vessel,  bound  from 
New  Orleans  to  New  York,  put  into  Wilmington  in  a  damaged  state,  when  the 
master,  having  no  other  means,  obtained  advances  from  the  libellants  for  the- nec- 
essary repairs,  and  gave  them  a  draft  for  the  amount  on  his  consignees,  which 
was  expressed  to  be  for  value  received  "  in  disbursements  and  repairs  of  the  brig 
Hannah.^*  It  was  protested  for  non-acceptance ;  and,  on  a  libel  against  the  freight 
in  the  hands  of  the  consignees,  it  was  held  that,  the  taking  of  a  draft  Was  a  waiver 
of  the  lien,  if  any  existed. 

In  the  case  of  the  brig  Nestor,  2  Sumner,  87,  Mi*.  Justice  Story  remarked 
that  the  receipt  by  a  ihaterial-manof  the  owner*s  negotiable  note,  **is  direct  proof* 
that  credit  is  given  to  th^  personal  responsibility  of  the  owner,  and  presumptive 
proof  that  no  credit  is  given  to  the  ship;  or,  iri  other  words,  that  there  is  a  waiver 
of  any  lien  on  the  ship.  It  cannot  be  onlinarily  presumed  that  a  ship  owner, 
giving  a  negotiable  note  for  supplies,  intends,  at  the  same  time,  that  alien  shall  exist 
oh  thes  hip  itself  for  the  debt ;  for  tlie  lien  might  be  ill  the  hands  of  one  person, 
and  the  negotiable  security  in  the  hands  of  another.  To  bring  the  present  caa^ 
Within  the  reach  of  that  decision  it  should  be  shown  that,  a  promissdry  degbtiabid 
note  of  the  master,  or  owner,  had  been  taken  by  the  libellant". 

It  is  certainly  very  difficult  to  reconcile  the  opinion  in  th^  Case  of  fh^  Nektor,  and 
that  of  Lord  StowcU  in  2  Haggard,  with  the  subsequent  bpinion  in  the  case  of  the 
bark  Chewson,  2  Story,  466.  Biit,  whatever  be  the  weight  of  the  later  opinion,  the' 
case  is  distinguishable  in  this  respect  from  the  present,  that  there  the  material-man 
Was  the  libellant,  and  here  tlie  tacit  hypothecation  or  privilege  is  claimed  by  thd 
bVvner's  correspondent,  the  consignee  of  the  vessel 

It  is  the  duty  of  courts,  in  all  commercial  nations,  to  extend  the  rule  of  national 
tbmity  to  bottomr}' bonds,  and  such  other  maritime  hypothecations  as  are  rBcogni^ 
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fced  by  th^  genera)  assent  of  the  commercial  world.    But  the  public  poticy  of  retog*       tiARRxn 
nising  implied  hypothecations  or  liens,  as  following  property  from  foreign  countries^    CmrRcHXAff, 
inay  well  be  qnestibned.    That  is  also  a  safe  rule  of  our  jurisprudence,  which  re- 
gards priyiieges  as  9tricti  jurisj  and  not  to  be  extended  to  doubtful  cases. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below,  as  to  said  Wood" 
ruff,  be  reversed,  and  and  that  there  be  judgment  in  his  favor ;  and  that  the  claim 
of  privilege  upon  the  said  barque  Puc  d'Orleans  be  rejected;  the  cost  of  the  se- 
fjuestration,  of  the  proceedings  agaihst  Woodrufft  and  of  this  appeal,  to  be  paid 
by  the  plaintiff. 


1    4    *31| 

Bacchus  v.  Morbau.  1^382:^ 

On  an  appeal  fTt)m  t  Jadgment  in  favor  of  two  or  more  parties,  a  bond  made  payable  to  on4 
of  the  appelleefl  "et  al*\  will  be  good.  The  expression  "e£  a/."  most  be  considered  as  re- 
ferring to  all  the  other  appellee8>  and  the  bond  will  be  available  to  all  of  them. 

Where  one  bf  two  appellees  has  not  been  citedi  the  judgment  cannot  be  toikch^,  so  far  as  hd 
is  concerned;  bat  fche  omission  is  no  obstacle  to  die  consideration  of  the  case  as  to  the  party 
cited,  where  the  interests  of  the  two  are  separate,  and  susceptible  of  being  separately  de^ 
termined. 

Where  the  vendor  of  a  tract  of  land  having  one  arpent  and  three-quarters  front,  received  five- 
sevenths  of  the  price  in  cash,  and)  for  the  balance,  took  a  note  of  the  purchaser,  identified 
with  the  act  of  sale  by  the  paraph  of  die  notary,  the  act  reciting  that,  "poor  assurer  la 
paiement  du  dit  bUleta  son  ^h^ance,  ainsi  que  de  tons  frais  et  int4rets,  hypotbeque  w^k/Or 
ale  est  nlservi^  seolement  snr  trois  quarts  d'  arpent  du  c6te  d'en  haut  de  la  dite  piopri6t^| 
racqu^renr  s'obligeant  de  ne  les  point  aligner,  ou  hypoth^quer,  au  prejudice  des  pr^sen* 
tes,"  the  vendor's  privilege  not  being  necessarily  inconsistent  with  this  clause,  will  be  con- 
sidered as  retained  upon  the  whole  tract;  nor  can  the  enforcement  of  the  mortgage,  by  an 
Older  of  seizure  snd  sale,  opSrate  a«  an  implied  renunciation  of  the  privilege. 

^  remmciatiou  oi  die  vendor's  privilege  must  be  express ;  or  result  by  cogent  implication^ 
A  mere  doubt  will  not  suffice  to  deprive  a  party  of  what  the  law  presulnes  in  bis  favon 

A  mortgage  and  privilege  may  co-exist  on  the  same  thing.  l!hey  are  distinct  rights,  not  ex- 
chisive  of  each  other. 

Where  a  note  is  made  payable  two  years  after  date,  but  the  maker,  on  its  face,  "reserves  to 
himself  the  right  to  postpone  payment  for  five  years,"  and  the  latter  makes  no  tender  of 
payment  at  the  end  of  two  years^  nor  subsequently,  \A  must  be  considered  as  having  availed 
himself  of  the  reservation ;  and  prescription  will  not  begin  to  run  against  the  payee  until 
the  expiration  of  the  term  of  five  years. 

Where  the  testimony  as  to  a  judicial  sale  is  conflicting,  it  will  be  insufficient  to  destroy 
the  legal  presumption  that  the  sherriff  did  his  duty. 

An  agreement  made  by  the  sheriflT  with  a  purchaser,  subsequently  to  the  adjudication  at  a 
judicial  salej  that  the  price  should  remain  in  the  hands  of  Uie  sheriff  until  a  good  and  satis- 
factory title  was  givent  and,  in  default  thereof  that  he  Would  return  it,  cannot  invalidate 
the  abjudication. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^  J.  QraMt,  for  the 
appellant,  cited  C.  C.  3163, 3216.  12  Rob.  279.  C.  P.  732,  733,  t34, 736, 
737,  744.  CoUeM,  for  the  defendant,  cited  16  La.  109.  7  La.  91.  The  judg- 
ment of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slipell,  J.  The  plaintiff  had  previously  sold  a  portion  of  a  tract  of  landi 
)>nrchased  from  him  by  Moreau,  under  an  order  of  seizure  and  sale  granted 
tipon  a  mortgage  of  that  portion.  Afterwards,  he  obtained  an  order  of  seizure 
Hod  salOi  by  virtue  6i  the  vendor's  privilege,  upon  the  residue.  After  the  second 
i^diostion,  which  was  made  to  Mrs  Waggamath  be  took  a  rule  upon  CauhetU§ 
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Bacchus  a  mortgagee  claiming  under  a  mortgage  inscribed  after  the  inscription  of  the 
MoRXAV.  plaintiffs  sale  to  Moreau ;  upon  Fische^  the  holder  of  a  subsequent  judicial  mort- 
gage; and  upon  the  sheriff,  to  show  cause  why  the  subsequent  mortgages  should 
not  be  cancelled,  a  clear  title  given  to  Mrs,  Waggaman  and  the  proceeds  of 
sale  applied  to  the  satisfaction  of  the  plaintiff's  claim.  The  district  judge  dis- 
roised  the  rule,  and  the  plaintiff  has  appealed. 

Cauheite  has  asked  the  dismissal  of  this  appeal,  on  the  gi-ound  that  no  bond 
was  given  in  favor  of  the  other  parties  to  the  proceeding,  and  that  they  have 
not  been  cited.  The  bond  is  given  in  favor  of  Cauhetie  **c^  aL^^  Under  these 
expressions,  which  must  be  considered  as  refening  to  all  the  other  parties  in  the 
cause,  the  bond  would  have  been  available  to  all  the  appellees,  and  cannot  there- 
fore be  considered  defective.  But  it  does  not  appear  that  the  other  appellees  have 
been  cited.  This  will  prevent  us  from  touching  the  judgment,  so  ftir  as  Fische 
is  conscemed ;  but  is  no  obstacle  to  a  consideration  of  the  case  as  to  CauhetU ;  for 
the  parties  have  separate  interests,  which  are  susceptible  of  being  separately  de- 
termined. 

The  principal  question  in  this  case  is,  whether  in  this  act  of  sale  by  Bacchus  to 
Moreau,  the  former  is  to  be  considered  as  having  relinquished  the  vendor's  privilege. 
The  sale  was  of  a  tract  of  land  containing  one  arpent  and  three-quarters  front, 
by  forty  in  depth.  The  total  price  was  $7a00.  The  vendor  acknowledges  a 
cash  payment  of  S5000 ;  and  for  the  residue  Moreau  gives  his  note  for  $2000, 
paraphed  for  the  purpose  of  identifying  it  with  the  act.  The  description  of  the 
note  is  followed  by  a  clause  in  these  words  :  **£t  pour  assurer  le  paiement  da  dit 
billet  a  son  6ch6aDce,  ainsi  que  de  tons  frais  et  int6r6ts,  hypotheque  sp6ciale  est 
r6serv6  seulement  sur  trois  quarts  d'arpent  du  cdt6  d*^n  haut  de  la  dite  propri6te; 
Tacqu^reur  promettant  et  s'obligeant  de  ne  les  point  alienor,  ou  hypoth^quer, 
au  prejudice  des  presentes." 

The  appeUee  must  concede  that,  if  the  act  had  contained  no  stipulation  of  mort- 
gage, the  vendor's  privilege,  which  results  by  operation  of  law,  from  the 
nature  of  the  contract,  and  needs  no  express  stipulation  of  the  parties  ( C.  C. 
3153,  3216),  would  have  extended  to  the  entire  tract.  But  it  is  said  the  lan- 
guage used  is  inconsistant  with,  and  excludes  the  vendor's  privilege  ;  that  the 
vendor  must  be  considered  as  having  relinquished  the  privilege  upon  the  entire 
tract,  and  contented  himself  with  an  encumbrance,  for  his  security,  upon  the 
three-quarters  of  an  arpent  only. 

As  covenants  oblige  not  only  to  what  is  expresed  in  them,  but  likewise  to  every 
thing  which  the  nature  of  the  covenant  demands,  and  to  all  the  consequeuces 
which  the  law  gives  to  the  obligation,  it  is  obvious  that  the  existence  of  the  ven- 
dor's privilege  in  the  present  case  is  supported  by  a  legal  presumption,  which 
throws  the  burden  of  proof  on  the  party  against  whom  it  militates.  Donee 
prohatione  aut  prasumptione  contraria  fortiori  enercata  fueriU  On  the  other 
hand,  it  is  equally  true  that  a  party  may  renounce  what  the  law  has  established  in 
his  favor;  but  the  intention  to  renounce  a  right  implied  by  law  should  be  clear. 
The  renunciation  should  either  be  express,  or  it  should  result  by  cogent  implica- 
tion. A  mere  doubt,  would  not  suffice  to  deprive  a  party  of  the  benefit  of  what 
the  law  presumes  in  his  favor.  Thus  the  law  implies  a  lien  in  favor  of  the  foe- 
tor  ;  but  he  may  renounce  it  either  by  an  express  stipulation  to  the  contraiy,  oir, 
impliedly,  by  assenting  to  a  state  of  things  inconsistent  with  the  right  to  retain 
and  enforce  his  lien. 
The  true  test  then  of  the  rights  of  tiicse  parties  is  the  consistency  or  inconsia- 
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tBDcy  of  the  clause  in  question  with  the  existence  of  the  vendor's  privilege.     If      Bacchus 
it  is  not  necessarily  inconsistent,  the  legal  presumption  must  stand.  Morxav. 

If  the  parties  had  reversed  the  order  of  the  words  used,  and  had  said  '*  a  mort- 
gage only  is  reserved,  *'  there  would  have  been  strong  reason  to  infer  the  relin- 
qfuishment  of  the  vendor's  privilege.  It  would  seem  inconsistent  to  claim  a 
privilege,  after  agreeing  that  a  mortgage  only  should  be  taken  as  security  for  the  debt. 
But  as  the  contract  is  written,  the  word  ^^seulemenV*  is  not  only  susceptible  of  being 
refen*ed  to  the  quantity  proposed  to  be  mortgaged,  that  is  to  say,  to  only  three- 
quarters  of  an  arpent  of  the  whole  tract  sold,  but  such  is  the  grammatical  construc- 
tion of  the  clause  as  written.  We  do  not  say  that  this  construction  meets  the 
iatention  of  the  parties,  beyond  the  possibility  of  a  doubt.  But,  as  already  observed, 
the  legal  presumption  in  favor  of  the  vendor  cannot  be  overthrown,  except  by  a 
cogent  and  clear  implication. 

It  is  unnessesary  to  enlarge  further  upon  the  subject  of  the  vendor's  lien  and 
its  renunciation,  which  has  been  fully  considered  in  the  case  of  Boner  v,  Mahle. 
3  An.  600.  See  9]eo  Citizen^ s  Bank  v,  Cuny.  12  Rob.  297.  If  the  vendor's  privilege 
on  the  whole  tract  was  not  renounced  by  taking  a  mortgage  upon  a  portion  of  it, 
*t  is  obvious  that  the  enforcement  of  that  mortgage  by  an  order  of  seizure  and 
sale  of  that  portion  could  not  operate  as  an  implied  renunciation.  The  mortgage 
and  the  privilege  are  distinct  rights.  They  may  coexist.  The  one  does  not  ex- 
clude the  other ;  and  the  enforcement  of  the  mortgage  did  not  conflict  with  the 
privilege,  which  still  subsisted  upon  the  residue  of  the  property  sold. 

The  plea  of  prescription  is  clearly  untenable.  The  note  of  $2000  was  dated 
in  1841,  and  promised  to  pay  two  years  after  date,  but  with  the  following  condition 
or  reservation : — "I  reserve  to  myself  to  postpone  payment  for  five  years  from 
maturity. "  As  the  promissor  made  no  tender  of  payment  at  the  end  of  the  two 
years,  or  subsequentiy,  he  must  be  considered  as  having  availed  himself  of  this 
reservation  in  his  favor.  The  creditor  cannot  be  considered  to  have  renounced 
his  action ;  because  if  he  had  brought  suit  before  the  expiration  of  the  stipulated 
term,  he  could  not  have  sustained  it.  Quisenim  incusare  eos  poterit,  si  hoc  non 
fecerint,  quod  etsi  maluerint,  minime  adimplere  lege  obviante  valebant.  Code,  lib. 
7,  tit.  40.     De  annale  exceptions. 

The  act  of  sale  appears  to  have  been  properly  recorded,  so  as  to  preserve  the 
vendor's  privilege.  The  sheriff,  after  he  sold  the  portion  mortgaged  under  the  order 
of  seizure  and  sale  upon  the  mortgage,  was  without  autiiority  to  cancel  the  inscrip- 
tion of  the  vendor's  privilege  as  to  the  residue  of  the  land.  Indeed,  properly  con- 
sidered, his  certificate  was  an  authorization  to  cancel  certain  ** mortgages,^*  It 
was  silent  as  to  the  vendor's  privilege. 

An  objection  is  made  to  the  validity  of  the  sheriff's  sale,  in  consequence  of  the 
alleged  circumstances  of  irregularity  under  which  the  adjudication  was  made  by 
the  sheriff.  It  appears  that  the  recorder's  certificate  was  read  by  the  sheriff,  which, 
after  reciting  the  inscription  of  the  act  of  sale,  stated  that  the  "  mortgage  above 
stipulated  was  cancelled  and  annulled. "  The  sherifif  and  a  by-stander  have  been 
examined  as  witnesses.  The  sherifif  deposed  that  he  read  the  entire  certificate, 
and  that  no  difificulty  arose  until  after  the  adjudication  was  made.  The  other 
witness  states  that,  afler  the  certificate  was  read,  and  before  the  adjudication,  he 
asked  the  sheriff  whether  the  property  was  sold  on  the  first  privilege,  or  whether 
there  were  other  mortgages  having  preference.  That  thereupon  a  conversation 
ensued  between  the  plaintiff's  attorney  and  the  sheriff,  when  the  sheriff  stated 
tbat  the  terms  of  the  sale  would  be,  that  the  price  of  the  adjudication  should 
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Bacchus  remain  m  the  hands  of  the  eheriff  until  a  clear  and  perfect  tide  shanldbe  given  ta 
jiCoiucAU.  ^^^  purchaser.  Waiving  the  consideration  of  the  effect  of  such  a  conversation,  if 
proved,  upon  a  judicial  sale,  we  think  it  sufficient  to  observe  that  die  testimony  is 
conflicting,  and  therefore  insufficient  to  destroy  the  legal  presumption  that  the  sheriff 
properly  discharged  his  duty*  The  return  of  the  sheriff  does  not  show  that  any 
unusual  announcement  preceded  the  adjudication ;  and  his  subsequent  agreemeni 
with  the  purchaser  that,  the  price  should  remain  in  die  sheriff 's  hands  untiOa 
good  and  satisfactory  title  was  given,  and,  in  de&ult  thereof,  that  he  would  return 
it,  did  not  invalidate  the  adjudication. 

In  conclusion,  we  consider  that  the  only  party  defendant  to  the  rule  who  is 
before  us,  has  shown  no  defence  to  the  rule.  As  to  the  other  parties  to  the  rule« 
they  are  not  before  us ;  and,  indeed,  seem  not  to  have  been  represented  at  the  trial 
of  the  rule  in  die  court  below. 

It  is  therefore  decreed  that,  the  judgment  of  the  court  bejow,  so  iiar  as  it  deter- 
mines the  issues  made  between  the  said  plaintiff  and  the  said  PUrre  T.  CauhctUf 
be  reversed ;  diat  the  adjudication,  made  on  the  second  day  of  May,  1848,  to  Mrs^ 
Waggamarii  as  appears  by  the  return  of  the  sheriff  of  record  in  this  cause,  be  main^ 
tuned,  as  against  the  said  CaitbetU ;  that  the  said  plaintiff  be  recognized  as  « 
creditor  upon  the  proceeds  of  said  adjudication,  by  privilege  superior  to  the  sai^ 
CauheUe ;  and  that  the  costs  of  this  appeal,  and  of  the  rule,  as  against  said  Cau-* 
iette  in  the  court  below,  be  paid  by  the  said  CauheUe. 


liEssEPS  etuxt;.  Thb  Architects'  Compawyof  NewOblbans. 

^%oiigh  it  be  conceded  that  an  incorporated  company,  not  empowered  by  its  charter  to  declare 
the  forfeitareof  the  shares  of  stockholders  who  may  be  in  default  by  the  nonpayment  of  en- 
staUments  due  for  the  price  of  stocky  cannoit  enact,  throagh  its  board  of  directors,  a  by- 
law subjecting  them  to  siicb  &  forfeiture,  yet  where,  after  the  organisation  of  such  a  company^ 
a  by-law  is  adopted  at  a  meeting  of  the  stock-holders,  declaring  that  the  failure  to  pay  any 
installment  due  for  stock  shall  operate  a  forfeitwre>  in  favor  of  the  company,  of  the  sharea  on 
which  such  installments  may  he  due  and  of  all  previous  payments  thereon,  and  the  evi- 
dence shows  that  the  by-law  received  the  general  acquiescence  of  the  stock-holders,  a  stock- 
bolder,  who&e  stock  had  been  declared  forfeited  under  the  by-law,  and  who,  though  not  at 
the  meeting  at  which  the  by-law  was  adopted,  is  shown  to  have  assented  to  it,  and  whoae 
certificates  of  stock,  signed  by  the  president  and  secretary,  and  offered  in  evidence  by 
himself^  acknowledging  the  payment  of  the  first  instalment,  contain,  at  the  bottom  of  eachk 
a  printed  copy  of  the  by-law»  will  not  be  allowed  to  rec^yer  fiom  the  company,  on  the  wind- 
ing up  of  its  bnsiness,  the  amount  paid  on  fa^  stock.  Per  Curiamx  The  acceptance  of 
the  certificates  in  the  form  in  which  they  were  delivered,  was  a  tacit  acquiescence  in,  and 
submission  to,,  the  by-law ;  and  it  became  the  law  between  the  party  by  whom  it  waa 
accepted  and  his  feUow-stockholders.  No  rule  of  law  forbids  the  stockholders  to  form  such 
a  convention  wi^h  each  other;  i%  is  not  forbidden  by  the  terms  of  the  charter,  and  cannol  be 
held  to  be  agun«t  public  policy;  and,  although  ^e  silence  of  the  charier  is  a  strong  argu- 
ment against  the  implication  of  such  a  power  as  an  incident  to  the  administration  of  t^ 
corporation,  it  is  no  reason  for  fh^trating  the  wishes  and  agreement  ef  the  stock-holdeim 
themselves.  Uegarding  the  question  as  one  of  contract,  the  stockrholder  whose  sharea 
have  been  forfieted,,  haa  no  equitable  daim  for  relief. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Eemy  and  $<mle  for  the  appellants,  relied  on  the  case  of  the  Lang  hland 
Jtailroad  Company,  19  Wendell,  pp.  30,  40.     See  also  21  Id.  pp.  275,  276., 
Penis,  for  tbe  defendants,  cited  Angell  and  Ames  on  Corporations,  p.  267« 
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301 ,  466.   Brant  t,  Lotasiana  State  Bank,  8  Mart.  310.  Smith's  Mercantile  Law,       I»Esa«p» 
p.  83.  C.  C.  424.  Noa  v.  Taylor,  13  La.  249.  AncHrxEcrs' 

The  judgment  of  the  court  (  King,  J.  absent, )  was  pronounced  by  Cumpaiit« 

SlidelIi,  J.  The  plaintiffs  were  subscribers  for  sixty  shares,  of  one  hundred 
dollars  each,  in  the  stock  of  the  Architects'  Company,  and  had  paid  four  instal- 
ments. In  1634,  being  unable  to  meet  a  call  of  two-tenths,  they  applied  to  the 
board  of  directors  for  indulgence,  and  were  allowed  further  time.  At  its  expura- 
tion,  they  failed  again  to  pay ;  and  after  a  considerable  interval,  they  still  remain- 
ing in  default,  thebr  stock  was  declared  to  be  forfeited  at  a  general  meeting  of  the 
stock-holders.  The  company  ceased  its  operations  in  1836,  and  went  into  liquida- 
tions. After  reducing  the  assets  to  cash,  the  stock-holders  were  enabled  to  realize 
their  capital,  and  a  small  excess  of  about  six  per  cent.  The  stock-holders,  although 
they  have  got  back  their  cafitaX  and  this  small  excess,  are  still  virtuaUy  large  losers, 
when  we  take  into  consideration  the  loss  of  interest  upon  the  investment  of  many 
years.  The  plaintiffs  were  excluded  from  a  participation  in  the  distribution  of  the 
assets,  and  brought  the  present  action,  in  1847.  They  alleged  no  tender  of  the 
unpaid  instalments,  at  any  time  since  the  declaration  of  the  forfeiture.  The  de- 
fendants pleaded  the  forfeiture,  insisted  upon  its  legality,  and  also  prayed  that,  if 
the  declaration  of  forfeiture  be  considered  illegal,  it  might  be  judicially  pronounced, 
and  judgment  rendered  for  the  defendants. 

The  charter  of  the  company  does  not  contain  the  grant  of  power,  not  uncom- 
mon in  charters,  and  which  is  found  in  several  granted  by  this  Stat6,  namely,  that 
of  declaring  the  forfeiture  of  the  shares  of  a  defaulting  stock-holder.  It  may  be 
conceded  that  an  incorporated  company  has  not  the  power  to  create,  through  its 
board  of  directors,  a  by-law  subjecting  stock-holders  to  such  a  forfeiture,  unless  the 
power  to  pass  such  by-law  be  expressly  granted  by  the  charter.  See  the  Matter 
of  the  Long  Island  Bccil  Road  Company,  19  Wendell,  37.  But,  in  our  opinion, 
the  question  presented  here  is  one  of  contract,  and  not  of  corporate  power  under 
the  charter.  After  the  organization  of  this  company  a  meeting  of  stock-holders 
was  held,  and  by-laws  were  adopted,  of  which  one  was  in  these  words:  **Tout 
actionnaire  qui  manquera  d'effectuer  son  paiement  sur  une  ou  plusieurs  actions, 
perdra,  au  profit  de  la  compagnie,  tous  les  paiemens  qu'il  aura  deja  iait  sur  les  dites 
actions".  The  plaintiffs  do  not  appear  to  have  £een  present  at  the  meeting ;  but 
it  is  obvious  from  the  evidence  that,  the  by-law  or  rule  received  the  general  acqui- 
esence  of  the  stock-holders,  and,  among  them,  that  of  the  plaintiii^.  The  very 
certificates  of  stock  offered  in  evidence  by  the  plaintiffs,  show  the  terms  upon  which 
they  embarked  their  money  in  the  common  undertaking.  The  certificates  are 
in  a  printed  form,  fiDed  up  with  the  names  of  the  plaintiffs  and  the  amountof  shares^ 
acknowledging  payment  of  the  first  instalment,  and  signed  by  the  president  and 
secretary.  At  foot  is  printed  the  by-law  above  stated.  The  acceptance  of  the 
certificates  in  this  form  is  a  tacit  acquiescence  in,  and  submission  to,  the  by-law; 
snd  became  the  law  between  the  plamtiffs  and  their  fellow  stock-holders.  When 
tfaephuntiffsadressedalettertothe  board,  in  1834,  asking  indulgence,  they  ex- 
pressly acknowledged  the  rights  of  the  corporation  to  forfeit  the  stock,  and  ap-> 
pealed  only  to  the  liberality  of  the  directors. 

We  know  of  no  rule  of  law  which  forbids  stock-holders  to  form  with  each  other 
a  conventk>n  of  this  nature.  It  is  not  forbidden  by  the  terms  of  the  charter,  and 
certainly  cannot  be  held  to  be  against  public  policy.  The  necessity  of  prompt 
and  punctual  performance  of  this  duty  by  stock-holders,  in  order  to  accomplish 
the  corporate  objects  for  which  they  have  assoeiated,  had  suggested  the  specific 
Crant  of  power  to  boards  of  directors  which  is  found  in  so  many  charters ;  and« 
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Lessbps  although  the  silence  of  the  law-giver  in  a  particular  charter,  is  a  strong  argument 
Architects'  agaiust  the  implication  of  such  a  power  as  an  incident  to  the  administration  of  the 
CoHPAKT.  corporation,  it  is  no  reason  for  frustrating  the  wishes  and  agreement  of  the 
stockholders  themselves. 

Regarding  this  question  then  as  one  of  contract,  have  the  plaintiffs  presented 
an  equitable  claim  for  relief.  They  have  clearly  assented  to  the  agreement,  in 
common  with  their  fellow-stockholders,  that  they  would  lose,  for  the  benefit  of 
the  rest,  all  instalments  paid,  in  case  of  failure  to  pay  any  future  instalment. 
This  agreement  was  framed  with  a  prudent  view  to  the  success  of  the  common 
enterprize,  that  so  the  corporation  might  be  enabled  to  accomplish  the  purposes 
of  its  charter,  and  shelter  itself  from  sacrifices,  in  case  of  emergency,  by  the 
prompt  obedience  of  its  members  to  a  caU  for  funds.  The  other  stockholders  did 
their  duty ;  the  plaintiffs  failed  to  perform  theirs,  were  confessedly  in  de&ult, 
and,  after  a  lapse  of  several  years,  without  a  tender  of  performance  at  any  pe- 
riod of  this  long  interval,  ask  to  be  placed  upon  an  equal  footing  with  their  associates 
in  the  distribution  of  assets,  which,  but  for  the  punctuality  of  those  associates, 
might  now  have  no  existence.  If  there  be  a  power  in  the  court  to  relieve  a  par- 
ty, under  such  circumstances,  from  a  penalty  for  his  default,  stipulated  by  him- 
self, it  is  at  most  a  power  resting  in  the  sound  discretion  of  the  court,  and  not 
to  be  exercised  unless  the  penalty  appear  excessive,  and  the  court  have  also  the 
means  of  decreeing  a  just  compensation  for  the  breach. 

We  are  of  opinion  that  the  present  case  is  not  one  in  which  we  could  relieve 
the  plaintiffs,  with  the  certainty  that  we  would  not  be  doing  injustice  to  the 
punctual  stockholders.  The  penalty,  in  reference  to  the  nature  and  object  of  the 
contract,  does  not  appear  to  us  excessive  or  unjust;  and  the  plaintiffs  are  there- 
fore left  to  those  consequences  of  their  own  default,  to  which  they  agreed  to 
submit  themselves. 

It  is  therefore  decreed  that,  the  judgment  of  the  court  below  be  reversed,  and 
that  there  be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 


Latton  et  al.  v.  Chalon  et  ux. 

Where  one,  who  had  sold  a  tract  of  land  in  anodier  State,  with  a  warranty  of  title,  by  an  act 
regularly  recorded  according  to  the  laws  of  that  State,  acting  nnderthe  impression  that  the 
sole  did  not  convey  the  legal  title,  and  with  a  view  to  defraad  his  vendee,  sells  the  same 
land  to  a  tliird  person,  who  takes  possession  of  it;  but,  by  tiie  lex  ret  sita,  the  original  Ten- 
dee  could  not  have  been  evicted  in  an  action  by  snch  third  person,  and  his  intrusion  on  the 
land,  being  a  trespass  which  the  original  vendee  n>ight  have  prevented,  giving  him  no  claim 
against  his  vendor  under  his  warranty,  and  there  being  no  evidence  of  any  damage  to  the 
first  vendee  by  the  acts  of  his  vendor  to  which  any  definite  value  could  be  fixed,  the  first  ven- 
dee cannot  recover  against  his  vendor  either  the  value  of  die  land,  or  damages  for  invdving 
him  in  litigation  by  his  fraud. 

A  member  of  the  bar  of  a  State  in  which  the  common  law  prevails  may  be  examined  aa  a 
witness,  to  prove  whether  a  party,  under  the  circumstances  of  his  case,  could  recover  in 
any  action  in  that  State. 

APPEAL  fi-om  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Preston,  for  the  plaintiffs,  relied  on  art.  2294,  C.  C. 
Schmidt,  for  the  appellants.     To  maintaid  this  action,  plaintififs  must  establish: 
Ist.  That  tliey  have  been  evicted,  from  land  sold  to  them,  by  the  defendants,  or 
by  those  whose  title  defendants  are  bound  to  warrant.     C.  C.  2476,  2478,  2493« 
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Chaylon. 


2494,  2495.  Murray  y.  Bacon,  7  Mart.  N.  S.  272.  Kempy.  Kemp,  2  La.  244.  Lattow 
Bessy  v.  Pintado,  3  La.  490.  Keene  v.  Clark,  8  La.  117.  Bonnabel  v.  First  ^^^^; 
Municipality,  3  An.  699:  2d.  The  quantity  of  the  land  sold,  of  which  they 
have  been  evicted,  and  its  value.  C.  C.  2490,  2535  to  2538:  3d.  That  plaintiff's 
had,  previous  to  the  comraencement  of  suit,  been  put  in  deikult  as  to  the  war- 
ranty of  tide.  C.  C.  2493,  2494.  Not  one  of  these  requisites  to  maintain  their 
action  has  been  proved.  Again,  warrantors  ai'e  not  liable  for  the  tortious  acts  of 
third  persons.  If  plaintiffs  have  been  evicted,  it  has  been  by  a  tort.  See  Hop- 
kins V.  Van  Wickle,  2  An.  143,  as  to  the  applicability  of  art.  2294  C.  C. 

The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  The  defendants,  Chalon  and  wife,  by  public  act,  before  Car- 
lile  Pollock,  a  notary  public  in  New  Orleans,  dated  the  Ist  of  December,  1819, 
sold  to  George  Sheriff,  a  tract  of  land  situated  on  Pearl  river,  in  the  State  of 
Mississippi.  The  tract  was  composed  of  forty  arpents  front,  by  forty  in  depth, 
was  called  Cabanage  Latanier;  and,  on  the  25th  of  January,  1627,  Sheriff  sold 
the  upper  half  of  the  tract,  consisting  of  twenty  arpents  by  forty  in  widtli,  to 
Robert  Laylon,  deceased.  This  sale  was  made  by  deed,  and  both  instruraentB 
appear  to  have  been  recorded  in  the  county  of  Hancock,  where  the  land  was 
situated. 

The  heirs  of  Robert  Layton,  who  are  tihe  plaintiffs  in  the  present  suit,  com- 
plain that  Chalon  and  wife,  notwithstanding  this  sale  of  the  land  to  Sheriff,  in 
1819,  again  sold  the  land,  on  the  15th  of  June,  1847,  to  David  R,  Wingate. 
The  allegation  is  that,  Chalon  and  wife,  having  been  advised  by  Wingate  that  the 
notarial  act  in  favor  of  Sheriff  did  not  transfer  to  him  the  legal  title,  and  combi- 
ning with  said  Wingate  to  defraud  the  heirs  of  Layton,  conveyed  the  whole  of 
the  tract  to  him  by  deed  duly  acknowledged  and  recorded ;  that  Wingate  took 
possession  under  said  deed,  and  holds  the  part  conveyed  from  Sheriff  to  Layton. 

The  defendants  sold  to  Sheriff  under  a  warranty  of  title,  and  Sheriff  warrant- 
ed his  title  in  his  deed  to  Layton.  The  executor  of  Layton,  on  Wingate^ s  al- 
leged possession  of  the  land,  applied  to  the  sole  legatee  of  Sheriff,  who  had  died 
in  the  mean  time,  to  defend  the  title ;  but  she,  having  no  property,  could  only 
transfer  to  the  plaintiffs  her  right  of  warranty  against  Chalon  and  wife,  which 
purports  to  have  been  done  by  deed,  of  date  the  19th  of  October,  1848.  On 
these  facts  the  plaintiffs  have  brought  their  action  against  the  defendants,  claim- 
ing, in  the  right  oi Sheriff,  by  reason  of  the  breach  of  warranty,  the  value  of  the 
land,  and  damages  to  the  further  amount  of  $5000  for  involving  the  plaintiffs  in  lit- 
igation by  their  frauds  &c.  The  plaintiffs  recovered  judgment  for  $514  50,  as 
being  the  value  of  eight  hundred  arpents  at  seventy-five  cents  an  acre,  and  the 
defendants  have  appealed.  The  plaintiffs  have  also  asked  that  the  judgment  of 
the  District  court  be  amended,  by  rendering  the  defendants  liable  for  the  amount 
paid  by  Layton  for  the  land,  and  exemplary  damages. 

The  plaintiffs  principally  rely  upon  the  testimony  of  Mr.  Henderson,  a  gen- 
tleman of  the  bar,  who  has  been  extensively  engaged  in  practice  in  Mississippi* 
\V'e  infer  from  his  testimony  that,  Layton^ s  heirs  could  not  have  been  evicted  on 
Wingate's  title,  in  an  action  of  ejectment,  the  only  remedy  resoited  to  at  com- 
nion  law,  in  that  State,  for  trymg  the  title  to  land.  The  possession  of  Sheriff 
would  have  been  available  to  Layton^s  heirs,  and  the  action  would  have  been 
barred  by  lapse  of  time.  In  a  court  of  equity,  Wingate^s  claims,  founded  on  a 
fraud,  as  the  plaintiffs  themselves  have  aUeged,  would  not  have  been  heeded. 
McQUl  V,  McGill,  ante  p.  262. 

However  we  may  be  disposed  to  censure  the  defendants  conduct  in  making  the 
conveyance  to  Wingatef  we  are  afki  loss  to  discover  any  ground  upon  which  we 
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IiATToir       caa  make  them  liable  to  the  plaintifrs.     No  eviction  could  have  been  legally  caul' 

Gbalow*       ^^  ^J  ^G  conveyance  to  Wingate.  His  intrusion  on  the  land  was  a  trespass,  which 

the  heirs  of  Laytoti  could  have  prevented,  and  which  gives  them  no  claim  against 

their  vendor,  under  his  warranty.    Cockerell  v.  Smithy  1  An#  1.   2  Pothier,  Con-< 

trat  de  Vente,  §  93.     Hopkine  v.  Van  Wickle,  2  An.  143. 

And  if  we  consider  the  plaintiffs  as  having  a  direct  recourse  in  warranty  against 
the  defendants,  the  title  which  Wingate  obtained  from  them,  affording  no  warrant 
for  disturbing  the  possession  of  the  plaintiffs,  and  his  intrusion  on  a  part  of  the 
land  being  unlawful  and  without  the  sanction  of  any  judicial  authority,  their 
claim  under  the  warranty  is  equally  unsupported.  There  is  no  evidence  of 
any  damage  caused  to  l^e  plaintiffs  by  the  acts  of  the  defendants,  to  which  any 
definite  value  can  be  fixed. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  court  be  reversed, 
and  judgment  rendered  against  the  plaintiffs,  as  in  case  of  non-suit,  with  costs  in 
both  courts. 


lellO 


Cranb  v.  Lewis,  Sberifil 

An  attacbtnent  will  lie,  in  An  action  by  the  pnrchaser  against  the  vendor^  df  ft  tflave,  alleged 
to  have  absconded  from  the  plaintiff  and  to  have  retorned  to  the  vendori  who  harbored 
him  and  refused  to  give  him  np,  to  recover  the  value  of  the  slave,  and  of  his  services  daring' 
his  detention,  and  damages  for  expenses  incurred  on  demanding  him  and  for  coansel  fees. 
Per  Curiam:  The  retention  of  the  slave  was  a  violation  of  the  contract  of  sale ;  and  the 
responsibility  thereby  incurred  is  not  diminished  or  destroyed  by  an  oatrage,  perhaps  a 
crime,  being  added  to  it. 

Where  a  role  has  been  made  absolnte  against  a  sheriffi  in  consequence  Df  the  insoiBciency 
of  the  surety  on  a  bond  given  for  the  release  of  property  attached,  a^jadgiag  him  to  be 
boond  to  the  plaintiff  in  the  same  manner  as  the  sarety  was  bound,  an  action  will  lie  against 
him  on  the  return  of  a  ^.  fa.  against  the  principal  unsatisfied. 

APPEAL  from  the  Fouith  District  Court  of  New  Orieans,  Strawhridgtt  J. 
/.  iV.  Lea,  for  the  plaintiff.  R,  Hunt  and  Chymes^  for  the  defendant,  ap- 
pellant. Marr,  for  the  appellant,  Wright.  The  judgment  of  the  court  (Kingf 
J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  On  the  13th  of  March,  1848,  Henry  Crane,  residing  in  the 
city  of  New  Orleans,  brought  a  suit  by  attachment  in  the  Fourth  District  court 
of  New  Orleans  against  /.  C.  McOrew,  a  resident  of  the  State  of  Alabama. 
Under  the  writ  of  attachment,  the  sheriff  seized  certain  negroes  belonging  to 
McGreWy  which  were  delivered  to  him,  on  the  execution  of  abend  to  the  sheriff 
by  McGrew,  with  Rhodes^  WrigfU  S^  Co,,  as  his  sureties.  On  the  14th  of  June, 
1848,  the  plaintiff  obtained  judgment  against  the  said  McGreto  for  the  sum  of 
one  thousand  and  twenty  dollars,  with  interest  from  date^  and  a  fi.  fa.  having 
been  issued  on  this  judgment,  Was  returned  **  no  property  found.*'  The  pree- 
ent  suit  is  brought  against  John  L.  Letcisy  the  sheriff  of  the  parish  of  Orleans, 
to  make  him  liable  to  pay  said  judgment,  with  costs,  on  the  ground  that  tbe 
sureties  taken  by  him  on  the  bond  as  aforesaid  were  not  solvent  and  sufficient,  and 
that  the  pliuntiff  objected  to  the  said  sureties  being  received,  and  caused  a  rule  to  be 
taken,  as  the  law  provides,  against  him,  the  sud  sheriff,  on  which  he  the  said 
aheriff  was  ac^udged  to  be  bound  to  him,  the  said  pluntifT,  in  the  same  manner  wm 
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\^  said  rtirety  WonW  have  been  bound.     There  was  judgment  in  the  District       C^nb 
'court  against  the  sheriiT,  and  he  has  appealed.  L£\vi& 

On  Ihe  part  of  this  appellant,  it  is  assigned  for  error:  1st.  That  the  attach- 
ment, under  which  the  bond  set  forth  in  the  record  was  taken,  was  illegally  and 
improperly  issued,  in  a  case  where  by  law  no  such  writ  or  process  could  issue, 
and  t^At-  the  said  plaintiff  was  entitled  to  no  benefit  from  said  writ,  and  conse- 
quently to  no  benefit  from  the  bond  taken  under  it.  2d.  That  no  such  judgment 
as  was  pronounced  by  the  clourt  against  tiiis  appellant,  on  liib  rule  taken  by  the 
plaintiff,  ought  to  have  been  rendered  against  him ;  because  if  the  bond  had  been 
adjudged  good  and  sufficient,  the  plaintiff  would  have  no  remedy  upon  it,  and 
ought  to  have  none  against  this  appellant. 

The  pomt  presented  in  argument,  on  which  this  assignment  is  founded,  is, 
that  the  original  action  of  Crcme  against  McChrew  was  to  recover  damages  for 
a  tort,  and  that  no  attachment  could  legally  issue  in  such  a  case,  under  the  decis- 
ion of  tins  court  in  the  cases  of  Premtt  v.  CarmichaeU  2d  Annual,  943,  Swagar 
V.  Pierce,  3  An.  435,  and  Holmes  v.  Barclay,  ante,  p.  63. 

It  therefore  becomes  necessary  to  consider  the  nature  of  the  action  originally 
instituted  by  Crane  against  McOrew.  The  plaintiff  alledged  that  McGrew  wad 
indebted  to  hhn  in  the  sum  $1200,  for  that  the  said  McGrew,  by  his  attorney  in 
fact,  Rohert  Anderson  Harris,  on  the  6th  of  July,  1846,  sold  to  him,  the  plaintiff, 
a  certain  slave,  named  New,  aged  about  24  years,  for  the  sum  of  3550,  the 
receipt  of  which  was  acknowledge(i.  That  said  slave,  in  the  month  of  November, 
1847,  absoonded  and  returned  to  his  original  master,  who  received,  and  has  since 
harbored  him,  and  has  refused  and  atifl  refuses  to  deliver  him  up.  That  the  pe- 
titioner went  to  the  trouble  and  expense  of  travelling  to  the  residence  of  said 
McGrew,  in  Alabama,  in  order  to  effect  the  restitution  of  his  slave,  but  the  defend- 
ant refused  to  deliver  him  up,  and  still  retains  him  in  his  possession.  For  which 
reasons,  the  plaintiff  charges  that  the  defendant  is  indebted  to  him,  not  only  in 
.  the  value  of  said  slave,  alleged  to  be  $900,  but  for  the  hire  of  the  slave,  during 
the  period  of  said  detention,  which  the  plaintiff  estimates  at  $120 ;  and  also  for 
his  travelling  expenses,  loss  of  time,  and  counsel  fees  incident  to  the  suit,  all  of 
which  are  special  damages  growing  out  of  said  unlawful  and  wrongful  detention 
of  said  slave,  and  which  amount  to  $180. 

It  appears  by  this  petition  that  the  defendant  McGrew  had  not  only  broken  his 
contract  with  the  plaintiff,  but  committed  a  tort  in  harboring  and  depriving  hun  of 
the  services  of  his  slave;  but  we  do  not  understand  that  his  responsibility  incurred 
by  the  former  is  diminished  or  merged  by  an  outrage,-  perhaps  a  crime,  being 
aaperadded  to  it.  Bjr  the  contract  of  sale  warranty  against  eviction  is  implied, 
and,  although  it  is  true,  as  a  general  rule,  that  the  right  of  the  person  evicting 
Ishonld  have  existed  before  the  sale,  yet  evictions  proceeding  from  the  act  of  the 
Vendor  himself  at  all  times  gives  rise  to  the  action  of  warranty.  In  this  case  the 
retention  of  th^  slave  by  thb  vendor  was  a  violation  of  the  obligation  contracted 
by  the  contract  of  ssle,  prastare  servum  habere  licere. 

.  There  being  sufficient  allegations  in  the  petition  to  sustain  the  action  ex  cbntractu, 
we  think  the  '<!burt  tvould  not  have  set  aside  the  attachiiiedt  on  the  grounds  now 
presented  against  ltd  legality,  had  they  been  urged  on  a  motion  to  dissolve  it. 
^e  evidence  takfen  in  the  original  case  is  not  before  us ;  but,  fiom  the  judgment 
i^If,  it  is  evident  that  the  sale  was  considered  as  the  basid  of  the  action,  for  th^ 
judgment  rendered  in  the  case  decrees  the  sale  to  be  rescinded,  and  the  n]>ini<)ri 
of  the  judge  in  Writing  contains  the  grounds  on  which  it  whs  rescinded. 

41 
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Guars  We  therefore  conclude  ^ot  the  judgment  against  the  appellant,  John  L.  Letvi»f 

Lewis.       ^  °^^  invalid,  for  the  reasons  assigned  for  error. 

The  district  judge,  in  rendering  judgment  against  the  sheriif,  gave  him  direct 
recourse  against  McGrew,  the  principal  in  the  bond,  and  C.  P*  Wright j  by 
whom  the  bond  was  signed  in  the  name  of  JRhodes,  Wright  ^  C%>,  as  surety. 
Wright  also  took  an  appeal,  and  has  assigned  for  eiror  substantially  the  same 
grounds  which  have  been  noticed.  It  is  stated  in  the  printed  argument  of  his 
counsel  that,  the  only  question  at  issue  before  the  court  is,  the  liability  of  the 
surety  in  a  bond  given  for  the  release  of  the  property  which  has  been  illegally 
attached.  This  point  having  been  disposed  of,  nothing  remains  but  to  affirm  the 
judgment  of  the  District  court.  Judgment  affirmed. 
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Stanbrough  v.  M*Call. 

Whero  an  order  of  seizure  and  sale,  issued  for  tlio  amount  of  a  note  secorod  by  mortgage  and 
contaiuing  the  pact  de  non  alienando^  is  enjoined  by  a  tliird  person,  alleging  himself  to  bo 
the  owner  of  the  property  mortgaged  by  a  purchase  since  the  date  of  the  mortgage,  who 
after  a  judgment  rendered  against  him  in  the  Krst  instance,  protracts  tlie  litigation  by  re- 
peated appeals,  such  third  person  cannot  avail  himself  of  the  time  which  elapsed  while  tho 
plaintiff  was  thus  judicially  restrained  from  prosecuting  his  action,  as  part  of  the  period 
necessary  to  extinguish  the  note  by  prescription.  Per  Curiam:  Ono  who,  under  the 
pretence  of  rights  which  have  been  adjudged  to  be  unfounded,  unlawhilly  uses  the  pro- 
cess of  a  court  to  restrain  another  in  die  prosecution  of  a  right,  cannot  avail  himself  of  the 
delay,  which  his  own  wrong  has  occasioned,  to  defeat  that  right 

One  to  whom  a  note  belonging  to  a  succession  has  been  transferred,  by  the  curator,  irregular- 
ly, and  to  the  detriment  of  the  creditors  or  heirs  of  the  deceased,  will  be  considered  as  a 
trustee  for  tiiem*,  but  his  possession  of  the  note,  as  holder,  will  enable  him  to  sue,  for  the 
purpose  of  arresting  prescription. 

APPEAL  from  the  District  Court  of  Madison,  Selby^,  J.  Thomas,  Snyder, 
Betniss  and  Stacy,  for  the  appellant.  Stockton  and  Steele,  for  the  defend- 
ant and  opponent.    The  judgment  of  the  court*  was  pronounced  by 

SLIDEI.L,  J.  The  pluntiff  has  been  endeavoring,  for  seven  years,  to  enforce 
his  rights  as  a  mortgage  creditor  upon  a  tract  of  land.  In  this  protracted  litiga- 
tion he  was  at  first  opposed  by  Collier,  represented  by  Stockton,  as  his  counsel ; 
and  subsequently,  by  Stockton,  in  his  own  right. 

This  suit  was  commenced  in  1842,  by  an  order  of  seizure  and  sale,  upon  a  note 
which  ieft  due  in  January,  1842,  and  which,  with  two  others,  was  given  by 
M*Call  to  his  vendor,  David  Stanbrough,  curator  of  the  succession  of  Jesse 
Harper,  To  secure  these  notes  M^Call  gave  a  mortgage,  with  a  covenant  de 
non  alienando*  Notice  of  the  order  of  seizure  and  sale  was  served  upon 
M*CalL  Collier  obtained  an  injunction  against  the  execution  of  the  order  of 
seizure  and  sale,  alleging  that  he  was  himself  the  owner  of  all  the  notes,  having 
purchased  them  at  a  sale  by  the  marshal  of  the  United  States ;  and  also  tiuLt, 
Josiah  Stanbrough  had  no  title  to  the  note,  because  David  Stanbrough,  the  cu- 
rator of  the  succession  of  Harper,  and  who  was  the  payee  of  the  note,  had  no 
muliiority  to  transfer  it.  In  that  controversy  there  was  judgment  in  favor  of 
Josiah  Stanbrough,  which  was  affirmed  by  the  Supreme  Court  of  this  State,  in 

•This  opinion  was  pronounced  inMaroh,  but  Biiftiieinlc<l  l»^  Ihu  ajipliculionlor  urc  l^eann^^ 
InMarcli,  allthe  judges  wore  present. 
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1843;  and  by  the  Supreme  Coart  of  the  United  States,  in  1848.    In  that  litiga-   Btafbrougr 
tion,  Stockton  was  the  attorney  and  counsel  of  Collier,   See  this  case  as  reported       m'Cali.. 
in  6  Rob.  433,  and  6  Howard,  p.  14. 

In  1846,  Stockton  brought  a  suit,  in  his  individual  name,  against  David  Stan* 
brought  curator,  in  which,  after  reciting  that  the  curator  had  possession  and  claim- 
ed the  ownership  of  the  two  other  mortgage  notes,  and  was  proceeding  upon 
them  by  order  of  seizure  and  sale,  he  alleged  that  he,  Stockton,  had  become  the 
o^mer  of  the  three  notes,  by  assignment  from  Collier,  in  1843 ;  that  M*Call  was 
insolvent,  and  that  the  land  was  his  only  security  for  the  debt.  Upon  these  aUe- 
gutions  Stocktor^  obtained  an  injunction,  arresting  the  execution  of  the  writ  of 
seizure  and  sale  obtained  by  tho  curator. 

After  the  final  decree,  in  1848,  by  the  Supreme  Court  of  the  United  States  in 
fiftvor  of  Josiah  Stanbrough,  and  before  any  mandate  or  decree  of  the  Supreme 
Court  of  the  State,  restoring  the  jurisdiction  of  the  District  court  with  regard  to 
Collier's  case,  had  been  recorded  in  the  District  court,  Stockton  appeared  in  the  • 
present  suit,  by  third  opposition,  and  presented  a  new  obstacle  to  the  prosecution 
of  the  order  of  seizure  and  sale,  obtained  in  1842,  and  which  had  been  suspended 
during  seven  years  by  the  injunction  obtained  by  Collier.  The  grounds  alleged 
in  the  opposition  are,  that  Stockton  had  become  the  owner  of  the  mortgaged  prom- 
ises by  the  purchase  from  Compton,  in  January,  1847,  who  purchased  from 
JVVCall  in  January,  1842;  that  the  note,  upon  which  the  order  of  seizure  and 
sale  was  obtained,  was  extinguished  by  prescription;  and  that  David  Stan-- 
brough,  curator,  had  no  authority  to  transfer  the  note.  There  was  judgment  in 
£iyor  of  Stockton ;  and  from  that  judgment  the  plaintiff  prosecutes  the  present 
appeal. 

From  the  fiicts  which  we  have  stated  it  results  that,  from  1842,  down  to  at  least 
1848,  the  plaintiff  was  judicially  restrained  from  iN*osecuting  his  suit ;  and  this  res^ 
traint,  from  September,  1843,  must  be  considered  the  pei-sonal  act  of  Stockton,  For 
although  he  acted  at  first  on]y  as  the  counsel  of  Collier  in  the  injunction  obtained 
by  him,  Stockton  became,  by  the  assignment  of  Collier,  the  real  plaintiff  in  injunc- 
tion, and  must  be  considered,  from  the  date  of  the  assignment,  as  the  true  party  who 
proeecuted  the  suit  in  the  court  below,  who  took  a  suspensive  appeal  to  the  Supreme 
Conit,  and  afterwards  carried  the  cause  by  writ  of  error  to  the  Supreme  Court 
of  the  United  States.  If  Collier  had  not  arrested  the  plaintiff  in  the  execution 
of  the  order  of  seizure  and  sale,  and  Stockton,  succeeding  to  his  rights,  had  not  con- 
tinued this  judicial  restraint,  the  plaintiff  would,  years  ago,  have  obtained  a  sale  of 
the  land  and  received  its  proceeds.  The  question  then  presents  itself  whether 
one,  who,  under  pretence  of  rights  which  have  been  adjudged  to  be  unfounded* 
has  unlawfully  used  the  process  of  a  court  of  a  justice  to  restrain  another  in  the 
prosecution  of  a  right,  can  avail  himself  of  the  delay  which  his  own  wrong  has 
occasioned  to  defeat  that  right?  An  affirmative  answer  to  this  proposition  would 
involve  principles  shocking  to  reason  and  natural  justice.  It  is  equally  repugnant 
to  authori^. 

It  has  been  said,  in  argument,  tliat,  in  the  prescription  liherandi  causa,  good 
faith  is  not  required.  As  the  general  rule,  this  is  true.  C.  C.  3515.  The  man  who 
knows  that  he  has  not  paid  a  debt  may  plead  pre8cri{)tion.  In  doing  so,  he  offends 
good  conscience ;  yet  the  law,,  acting  upon  considerations  of  public  policy,  forbids 
the  creditor  to  put  him  on  his  oath,  and  compel  him  to  declare  whether  the  debt 
has  been  jmid  or  not.  But  the  nile  has  its  exceptions.  Thus,  if  having  co'nfidonce 
in  my  debtor,  I  hand  him  the  evidence  of  my  debt,  in  order  that  he  may  attempt  to 
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Stanbrougm  collect  it  6*0111  other  parties  who  are  also  bound  to  me,  and  my  debtor  shoold 
M'CALb.  take  advantage  of  my  confidence  and  withhold  it  from  me,  upon  false  pretences, 
until  tho  <*delai  liberatoire*'  had  elapsed,  he  would  not  be  permitted  to  escape, 
upon  tho  plea  of  prescription,  because,  by  his  own  wrong,  he  had  prevented  me  from 
acting.  See  Nougier,  Des  Lettres  de  Change,  vol.  1,  p.  61.  See  also  Troplong, 
Prescrip.  §  646. 

The  rule  that,  he  who  t^us  paralizes  the  right  of  another  shall  not  benefit  by- 
his  own  act  to  prescribe  against  that  right,  is  not  peculiar  to  our  own  jurispru- 
dence ;  but,  as  it  has  its  foundation  in  reason  and  justice,  we  find  it  adopted  as  a 
principle  of  equity  in  England  and  in  the.  United-  States.  In  PtUney  v.  Warren^ 
6  Vesey,  73,  it  was  held  that  where  a  party  applies  to  a  court  of  equity,  and 
cniTies  on  an  unfounded  litigation,  protracted  under  circumstances  and  for  a  lengdi 
of  time,  which  deprives  his  adversary  of  his  legal  rights,  tiie  court  of  equity  con- 
siders that  it  should  itself  supply  and  administer,  within  its  own  jurisdiction,  a 
'  substitute  for  that  legal  right,  of  which  the  party  so  prosecuting  an  unfounded 
claim  has  deprived  his  adversary.  See  the  East  India  Co.  v.  Cumprorit  11, 
Bligh.  158  &c.  Story's  Equity^,  vol.  2,  1526. 

The  ,ap})ellee  questions  the  validity  of  the  transfer  of  the  note  by  David' 
Stanhroughj  curator,  to  Jesse  Sianhrough,  who  endorsed  it  to  the  plaintiff,  on. 
the  ground  that  it  was  the  property  of  a  succession,  and  that  no  judicial  author- 
ization  for  the  transfer  has  been  proved.  If  the  transfer  was  made  irregularly, 
and  to  the  detriiment  of  the  creditors  or  heirs  of  the  succession,  the  plaintiff 
would  be  deemed  a  trustee  for  them ;  but  his  possession,  as  holder,  w;ould  certainly 
enable  him  to  act,  for  the  purpose  of  arresting  prescription. 

In  order  that  the  opponent  may  be  protected  from  any  further  disturbance  by. 
the  succession  of  Harper^  if  he  should  think  proper  to  pay  the  debt,  and  that  the 
proceeds  of  the  mortgaged  property,  if  sold,  may  go  to  the  party  really  entitled  to. 
them,  w^e  will  make  provision  in  our  decree. 

It  is  decreed  that  the  judgment  of  the  court  below,  upon  the  opposition  ot  Stockton^ 
be  reversed ;  that  the  plaintiff  have  leave  to  proceed  in  the  execution  of  the  older, 
of  seizure  and  sale ;  that  the  proceeds  of  the  sale  of  the  mortgaged  property 
described  in  the  plaintiff's  petition  be  brought  by  the  sheriff  into  court,  for  distri- 
bution, contradictorily  with  the  succession  of  Jesse  Harper^  upon  due  notice  given 
to  the  proper  representative  of  said  succession ;  and  that,  if  the  said  Stockton 
desu'es  to  pay  the  amount  of  the  mortgage,  claim,  he  may  deposit  the  same  in 
couit,  subject  to  the  order  of  the  court,  to  be  rendered  contradictorily  with  said* 
succession  of  Jesse  Harper,  And  it  is  further  decreed  that,  said  Stockton  pay  tho 
costs  of  this  appeal ;  and,  that  tho  costs  of  the  opposition  in  the  court  below,  be. 
paid  by  the  plaintififl 


Same  Case — Application  for  a  Ce-hearinq* 

Where  a, mortgage  contains  the  pact  f2e  non  aIieTutndo,onOt'w\io  subsequently  purchases  the 
property  from  the  mortgagor,  camiot  claim  to  bo  in  any  better  condition  tlian  liis  vczHlor, 
nor  can  he  plead  any  exception  which  the  latter  could  not  Any  alienation  in  violation  of 
the  pact  dc  non  eUienando  is  null,  as  to  the  creditor. 

Where  a  creditor,  whose  claim  is  secured  by  mortgage,  may  proceed  against  the  same  person 
by  a  personal  action  or  by  executory  proceedings,  the  institution  of  proceedings  vid  exeeu- 
tiva  will  interrupt  the  prescription  running  against  the  personal  action ;  and  this  intemp- 
tiou  is  continuous,  preservijiir  the  pcrsouttl  uctiou  while  tho   t'xcutory  proceedings  are 
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^fetog  piDsecated;  and  vice  vena.    And  where  the  mortgage  contains  the  ^zatdenon  aiien-    Stanbrovgh 
andot  a  purchaser  from  the  mortgagor,  snhseqaent  to  the  mortgage,  will  be  considered  as 
standing  in  the  place  of  the  mortgagor,  and  as  subject  to  the  same  liabilities. 

ON  an  apptication  for  a  rehearing,  made  in  this  case  by  Steele,  for  the  oppon. 
nent,  the  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  An  applicalpon  for  a  rehearing  has  been  made  in  this  case,  in 
"vrhich,  among  other  points  presented  in  his  first  briefy  the  appellee  particularly 
insists  upon  the  considerations,  that  he  stands  as  the  vendee  of  Compton,  who 
had  no  participation  in  the  injunction,  and  was  at  no  time  a  party  to  the  proceed*- 
ings ;  and  that  the  attempted  exercise  of  the  hypothecary  right  had  no  effect  upon 
Ifae  right  of*  personal  action  for  the^  debt.  The  doctrine  is  invoked  that  when 
mortgaged  property  has  passed  into  the  hands  of  a  thn*d  person,  the  interuption 
of  the  persona]  action  against  the  debtor  does  not  interrupt  the  prescription  with 
regard  to  the  third  possessor;  and,  reciprocaliy,  that  the  interruption  of  the  hyjMth-. 
ecaiy  action  does  not  interrupt  the  prescription  of  the  principoL 

The  correctness  of  the  doctrine,  in  ordinary  cases,  may  be  conceded.  But  the 
circumstances  of  the  present  qase,  are  peculiar.  In  addition  to  the  professional 
and  personal  connection  of  Stockton  with  this  case,  during  the  protracted  delay 
liv'hich  is  now  invoked  for  the  purposes  of  prescription,  there  is  a  feature  in  the. 
case  which  is  decisive  against  his  right  to  avail-  himself  of  his  newly  acquired 
character  as  the  vendee  of  CompUmt  and  to  treat  the  personal  and  hypothecary 
rights  as  distinct  and- independent. 

We  have  already  shown  that  Stockton  was  iiilly-  acquainted  wilh  the  antecedent 
conveyances  and  mortgages.  'Hiey  were  not  only  recited  in  the  deed  from  Comp- 
tonj  but  in  the  pleadings  in  the  case ;  and,  indeed,  the  appellee  conceeds  his  enth'e 
acquaintance  witii  the  tities,  and  disclaims  any  benefit  which  ignorance  could 
confer.  .  Now  the  mortgage  from  M^Call  contains,  as  stated  in  oar  previous  opin- 
ion, the  covenant  de  non  alienando.  The  language  is,  "^hereby  confessing  judg- 
ment in  favor  of  said  /.  Stanhrcughy  curator  as  aforesaid^  for  the  said  sum  of 
money,  to  be  paid  with  interest  as  aforesaid,  andrcovenan^ng  not  to  dispose  of  said 
lands  to  the  prejudice  of  this  mortgage ." 

The  effect  of  this  covenant  has  been  frequently^  considered,  although  never,  as 
we  believe,  with  reference  to  the  particular  point  now  under  consideration. 

In  Nathan  v.  Lee,  2  Mart  N.  S.  33,  it  waa  said  that  a  mortgage  creditoy,  who 
acts  on  a  mintgage  which  contains  in  his  fi^vor  an  agreement  of  the  debtor  not  to 
alienate,  is  not  bound  to  pursue  a  third  possessor  by  the  action  of  mortgage,  but  may 
have  the  hypothecary  property  seized^  vid  executivd,  as  if  no  change  had  taken 
phice  in  its  possessors;  becauae  any  alienation  or  transfer  made  in,  violation  of  the 
pact  de  non  alienando  is,  ip$o  jure^  void,  as  it  relates  to  the  creditor.  To  consider 
such  a  pact  as  entirely  nugatoiyand  unavailing,  would  be  contrary  to  a  funda- 
mental rule  in  the  construction  of  contracts  and  statutes— that  fall  effect  should  be 
given  to  all  their  pn^visbns,  whenever  it  can  be  done  without  fiilling  into  absurdity. 
Judge  Martin  afeo  said  in  tiiat  case  that,  the  effect  of  the  pact  de  non  alienando  was 
notimpaired  by  tiie  provisions  of  the  Civ.  Code  of  1808.  The  strong  language  which 
he  uses  as  to  the  effect  of  the  pact,  is  supported  by  the  Spanish  authority  to  which 
he  refers.  Febrero  observes :  **  En  virtud  de  este  pacto  es  nula  hi  enagenacion, 
y  se  contempkk  la  cosa  hipotecada  en  poder  del  deudor  para  el  fin  expuesto, 
segnn  queda  sentado  en  el  num.  68.'*  And  in  the  section-referred  to, he  says;  **Y 
se  previene  que  contra  este  no  posa  el  derecho  de  executar,  aunque  proceda  de 
sentencia  declarada  encoza  juzgado,  y. la obligacion  sea  personal  6  real;  excopto 
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BTANBRouoit  que  intorvenga  el  pacto  referido,  que  entouces  como  no  se  txansiiere  6U  dominio 
M'Cali..,  ^  tercero.poseedor,  ya  sea  por  titulo  oneroso  6  lucrativo,  antes  bien  es  nula  la 
enagenacion,  se  contemplan  los  bienes  enagenados  de  esta  forma  como  existentes 
en  poder  del  deudor  principal  y  verdadero,  porque  esta  poi  idngun  acto^  m 
contracto  puede  debilitar^  ni  deUriorar  la  condidon  de  su  acreedor,  "  Febrero* 
Adicionado,  Libreriade  Escribanos,  part  1.  ch.  7|  §4,  nos.  89,  68. 

In  Donaldson  v.  Mduriih  2  La.  39,  the  effect  of  the  pact  was  again  consid- 
ered ;  the  case  of  Nathan  v.  Lee,  was  affirmed ;  and  it  was  also  held  that  its 
effect  was  not  impaired  by  the  repealing  act  of  1828.  It  was  considered  as 
springing,  not  from  legislation,  but  from  the  agreement  of  the  parties.  *'It  is  an 
universal  principle,"  said  the  court,  **that  effect  must  be  given  to  all  the  parts  of 
a  written  contract  or  agreement,  and  meaning  to  all  its  stipulations  and  phrases, 
unless  such  a  construction  leads  to  absurdity."  *'It  is  also  a  general  rule  that* 
owners  of  property  must  be  presumed  to  know  the  titles  and  the  encumbrances 
under  which  they  hold." 

In  Murphy  v.  Jandot,  2  Rob.  378,  the  court  said :  The  mortgage  to  Jandot 
contains  the  clause  de  non  alienando,  and  consequently  no  transfer  of  the  prop- 
erty would  effect  his  right  to  proceed  suwimarily  against  it,  as  if  still  belonging  to 
the  mortgagor.  So  in  The  Qas  Bank  v.  AUen^  4  Rob.  389  ;  Dodd  v.  Crai$i^  6 
Rob.  60.  Ducros  v.  Fortin,  8  Rob.  167. 

Hence,  then,  it  results  that,  Stockton^  holding  under  M^Call  and  well  acquain- 
ted with  his  title,  is  estopped  by  the  pact  de  non  alienando  from  claiming  a 
better  condition  than  his  author,  and  pleading  an  exception  which  M^Call  could 
not  have  pleaded.  Let  us  see  then  whether,  under  the  circumstances,  JIf'  Cull 
could  assume  the  grounds  which  Stockton  attempts  to  oecupy,  and  assert  that  the 
debt  and  mortgage  were  extinguished  by  prescription. 

By  the  pact  de  non  alienando^  W  Call  was  forbiidden  to  alienate  to  the 
prejudice  of  the  mortgage ;  the  plainliff  was  entitled  to  proceed  by  seizure  and 
sale,  as  though  he  had  not  sold;  and  did  so  proceed,  and  gave  him  notice. 
Can  a  mortgagor  in  possession  (and,  by  virtue  of  the  pact,  M*Call  is  deemed  still 
in  possession,)  pretend  that  prescription  runs  against  the  debt  itself,  while  tlie 
creditor  is  exercising  the  accessary  right  of  mortgage.  This  question  may  be 
answered  in  the  language  of  D*Argentr6e.  **Sed  de  hiaactionibus  quse  se  habent 
sese,  utaccessorioeet  principalis,  ut  personalis  ethypothecaria,ju8tadubitatio  esse 
posset,  nisi  express^  de  eo  essot  constitutum,  1.  fin.  C.  de  Annal.  Except.,  qu^ 
traditur  una  contestatione  aut  citatione  in  alterft,  fieri  in  utraque  interruptionem. 
Sed  etsi  in  isto  est  aliquid,  tamen  in  eo  non  sunt  omnia.  Nam  cum  hoc  sic  sta- 
tuitur,  proBsupponitur  personalem  et  hypothecariam  adversuseandem  personam 
competere,  et  ided  alteram  alteri  disjunctam  accessoria  ex  causSl  debiti  eadem,  et 
si  divoi-sa;  qualitatis  obllgationes  sunt.  Secus  accidit,  c^m  personalis  in  persond. 
obligati  aut  hceredum  resedit»  et  hypotheca  in  extraneum  est  translata,  quo  casu 
dubium  non  est,  utramque  per  principalem  esse ;  undo  evenit,  ut  proescriptionift 
tempora  non  sint  eadem.  Ideoque  aj^paret  mutatione  persons  mintari  prescription- 
um  conditiones  et  extraneum  de  facta  suo  non  teneri„  sed  in  rem  persecutionem 
esse,  et  quae  adversi)^  eum  actio  interdatur,  non  esse  amplius  accessoriam  ad 
personalem.  Quare  hoc  casu  censeo  quod  interruptum  fuerit  adversil^s  principa- 
lem, extraneo  nonobesse,  cujus  aliud)us  et  causa  est  el  posse  ex  capite  suo  proes* 
criptionem  perficere."  Art.  266,  p.  1160,  now  9 ;  cited  in  Tropbng,  Prescrip. 
note  to  no.  659. 

Applying  these  principles  to  the  case  before  us,,  the  preacriptioiiQf  the  pexaonak 
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ftctiofk  Was  interrnpted  by  the  hypothecary  proceeding,  the  creditolr  being  com-   STANhftobGH 
jpetent  to  exercise  both  of  these  against  the  same  person,  by  virtue  of  the  pact  de      M'Call. 
fum  (dienando. 

This  reasonable  mle  is  sanctioned  by  the  Code,  firom  which,  as  we  have  seent 
D'Argentr6e  derived  it.  "Qui  obnoxium  suum  in  judicium  clamaverit,  et  libel- 
lam  convenliomis  ei  transmiserit,  licet  generaliter  nuDius  causae  mentionem  ha- 
bentem,  vel  uuius  quidem  specialiter,  tantummodo  autem  personales  actiones^ 
Vol  hypothecarias  continentem,  nihilominus  videri  jus  suum  omne  enm  in  judici- 
um deduxisse,  et  esse  interrupta  temporum  curicuk :  cum  contra  desides  homines 
et  sni  juris  contemptores  odiosce  exceptiones  oppositce  stmt."  '  Code,  lib.  7. 
lit.  40. 

The  rule  harmonizes  With  the  theory  of  prescription^  Which  has  its  basis  in 
the  presumption  of  renunciation  on  the  part  of  him  who  neglects  hSs  rights,  and 
which  presumption  cannot  be  entertained  agaitlst  a  party  who  is  struggling  to 
GoQect  a  debt,  and  is  not  m  juris  cantemptor. 

The  interruption  then  created  by  the  institution  of  one  species  of  action  must 
also  be  con8idei*ed  as  continuous,  and  as  preserving  the  personal  action  while  tho 
hypothecary  action  is  in  course  of  prosecution.  To  this  effect  is  the  language  of 
Dwnodj  who,  while  he  sanctions  the  general  rule  invoked  by  the  appeU^e,  recog- 
nizes the  exception  in  a  case  like  the  present.  L'  action  personelle  intent6e 
centre  le  d6biteur,  n'empeche  pas  le  tiers  possesseur  de  Phypotheque  de  la 
prescrire;  et  vicissim,  quoique  Texercisede  Tune  conserve  Tantre  torsqu'elles  con- 
coorent  dans  un  memc  sujet ;  parcequ*en  ce  dernier  cas  elles  sent  jointes  et 
acceesoires  Tune  i.  Tautre,  au  lien  qu'au  precedent  elles  sont  principales  et  ind6-< 
pendantes.  Rehearing  r^usedi 


Stanbrough,  Curator  v.  M*Call. 

Decision  in  iS/on^Ttm^Av.  M'CaOs  ante  p.  324,  as  to  prescfiptionj  affirmed. 

APPEAL  from  the  District  Court  of  Madison,  Selhyt  J.  Bemiss^  for  th^ 
plaintiff.  Thomas,  Snyder,  Stockton  and  Steel,  for  the  defendant  and  third 
opponent,  appellant     The  judgment  of  the  court*  was  pronounced  by 

Slidsll,  J.  The  plaintiff  obtained,  in  July«  1846,  an  order  of  seizure  and 
Bale  upon  the  two  last  of  the  three  notes  mentioned  in  the  case  of  Josiah  Stan* 
hrough  against  M*CalU  anU  p.  324.  These  notes  fell  due  in  1843  and  1844< 
In  August,  1846,  Stockton  enjoined  the  execution  of  the  order  of  seizure  and 
sale,  alleging  ownership  of  the  entire  series  of  notes,  by  assignment  from  Collier t 
la  October,  1846,  judgment  was  rendered  dissolving  the  injunction:  and  from 
that  judgment  Stockton  took  a  suspensive  appeal  to  this  court,  whose  decreet 
afTirmmg  the  injunction,  became  final  in  1848.  See  3  An.  p.  390.  It  does  not 
appear  that  the  decree  of  the  Supreme  Court  has  yet  been  recorded  in  the  court 
below. 

In  April,  184R,  while  the  execution  of  the  order  of  seizure  and  sole  was  thus" 
suspended  by  the  actkm  of  Stockton,  he  interposed  a  new  obstacle  to  the  prose- 

'This  opixdon  wai  delivered  in  March ;  but  as  it  refers  to  the  case  of  Jonitih  Bta7ibrou^k  r. 
M'CaUi  antep.  3S4,  which  waa  suspended  hy  n  rc-hoarine.  and  in  wliioh  n  xnctmd  opinion 
>fas  pronounced  at  this  date,  the  present  v.umi  Una  bucii  flcloncd  until  that  ol  Jo»uJi  Sfan- 
Lroutrk  could  be  reached  in  order  of  tiuu:.  11. 
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Stanbrougr  cntion  of  the  plaintiff's  proceedings,  alleging,  as  a  third  opponent,  that  he  faaa 
M'Call.  bought  the  mortgaged  premises,  in  1847,  from  Compton,  who  had  bought  them 
from  M'Call,  the  mortgagor;  that  the  two  first  of  the  three  notes  were  extin- 
guished by  prescription;  and  that  the  h3rpothecaiy  right  of  the  plaintiff  had  ceas- 
ed to  exist.  For  a  more  minute  recital  of  the  facts  we  refer  to  the  case  aboTe  men- 
tioned, ante  p.  324.  There  was  judgment  upon  the  third  opposition  in  favor 
of  the  plaintiff,  and  Stockton  has  appealed; 

For  the  reasons  assigned  in  the  case  of  Josidh  Stanhrongh  v.  M^Call,  we  are 
of  opinion  that  the  prescription,  which  was  not  complete  when  the  order  of 
seizure  and  sale  was  obtained,  was  suspended  during  the  judicial  restraint  pro- 
yoked  by  Stockton  himself. 

Judgmenl  cffirmedi 


1'he  Fikst  Municipality  t?.  Manuel. 

Tlie  ordinance  of  the  General  Conndl  of  the  First  Muudpality  of  New  Orleans,  of  28  Nov.; 
1843,  imposing  a  tax  on  all  retailem  of  aodarwater,  with  tiie  exception  of  apothecwriea,  ii 
not  illegal  nor  unconBtitntional;  nor  will  the  fact  that  the  party  had  paid  for  a  license  as  a 
confectioner,  exempt  him  from  liability  for  the  tax. 

APPEAL  from  the  decision  of  a  judtice  of  the  peace  in  New  Orieans.  The 
appellant  resisted  payment  of  the  tax  on  the  grounds :  1st.  That  it  was  illegal 
and  unconstitutional.  2d.  That  having  obtained  a  license  as  a  confectioner,  he 
could  not  be  Subjected  to  another  tax  for  retailing  soda-water,  or  any  other  article 
in  the  line  of  his  business. 

Preaux  and  MorcU  for  the  plaintiffs.  Schmidt,  for  the  appellant;  cited  Const; 
art.  127.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  Thib  ia  an  appeal  tak^n  from  a  judgment  of  a  justice  of  the 
peace  of  New  Orleans,  by  which  the  amount  of  a  tax,  and  the  price  of  a  license, 
were  adjudged  to  be  due  by  the  defendant^  by  virtue  of  an  ordinance  of  the  Gen- 
eral Council  of  New  Orleans,  imposing  said  tax  (mi  the  retailers  of  ioda-water  in 
the  city,  with  the  exception  of  apothecaries. 

We  think  this  ordinance  is  not  illegal,  but  is  warranted  by  a  fair  construction  of 
the  act  of  the  12th  of  January,  1842,  entitled  **  Aii  act  explanatory  of  the  pow- 
ers of  the  General  Council  of  the  city  of  New  Orleans." 

Judgment  affirmed. 


SOUBJRAN  i.  RlVOLiiiT. 

"Wliore  it  is  shown  that  the  succession  of  a  deceased  husband  would  not  have  defrayed  tfie  ex* 
penses  of  its  administration;  and  that  he  died  in  a  state  of  absolute  destitutibn;his  sarri- 
Ting  wife  cannot  be  made  responsible  for  any  portion  of  his  debts,  under  art  9387  C.  C^  orf 
proof  t^at  she  took  possession  of  certain  old  trunks  and  their  contents,  which  the  evidence 
renders  it  highly  probable  contained  nothing  but  papers  and  old  clothes,  which  she  offered 
to  return.  Per  Curicmtx  If  the  succession  could  not  have  defrayed  the  eXpetito  of  ifel  ^ 
Mnistratiou;  she  ^as  not  bound  to  have  it  administered. 


A  Appeal  from  the  Second  District  Court  of  New  Orleans,  Caiwft,  J.  DtC- 
vigneaud,  for  the  appellant,  cited  C.  C.  1074,  2381,  Bui.  &  Cur.  Dig.  p. 
^10.  Chabot,  des  Successions,  toI.  2  p.  108.  Diet,  du  Droit  Civil,  vol.  6,  p.  56v 
vuia.  28,  29,  35,  38.  Ibid.  vol.  2,  p.  225,  arts.  563  to  573.  BiraUt  on  the  same 
side.  Latour,  for  the  defendant.  The  judgment  of  the  ciou¥t  (King^  J.  absent,) 
was  pronounced  by 

RosT,  J.  The  plaintiff,  who  is  a  creditor  of  the  late  Jean  Marie  Rivollet, 
"seeks  to  make  his  widow  responsible  for  the  debt,  under  art.  2387  C.  C.  Th6 
answer  contains  a  general  denia},  and  averment  that  the  defendant  has  neither 
'concealed  nor  made  away  with  any  of  the  effects  of  the  conununity ;  but  that^ 
after  the  death  of  her  husband,  as  a  conserva^ry  measure,  and  in  the  presence 
^f  witnesses,  she  took  possession  of  two  old  trunks  and  their  contents,  which  she 
is  ready  to  deliver  to  any  pterson  authorized  to  receive  the  same.  The  District 
tonrt  non-Buited  the  plaintiff,  and  he  has  appealed. 

The  allegations  that  the  defendatit  has  con'cealed  br  nlade  aVay  with  the  effects 
V)f  the  succession,  are  entirely  unsuppBoited  by  '<6vrdence.  tt  is  proved,  on  the  other 
hand,  that  Rivollet  lived  separate  from  his  wife,  and  was,  at  the  time  of  his  death, 
in  a  state  of  absolute  destitution.  His  brother  had  to  pay  his  funeral  expenses, 
and  the  person,  in  whose  house  he  lired,  has  against  him  a  claim  for  rent  and  at^ 
tendance,  which  she  considers  as  lost.  This  testimony  makes  it  highly  probable 
that  the  two  trunks,  of  which  the  defendant  took  charge,  contained  nothing  but  th^ 
papers  and  old  clothes  which  she  offers  to  return.  If,  as  we  believe,  the  succes- 
sion would  not  have  defrayed  the  expenses  of  administration,  the  defendant  waA 
not  bound  to  hare  it  administered. 

JudgmiM  cfffirmed\ 


«^ 


Florance  V.  Nolan  et  al. 

Where  a  debtdir  U  mfolyent  to  the  knowledge  of  ISA  creditor,  who  recdves  from  himv 
in  payment  of  an  Antecedent  debt,  goods  upon  which  he  baa  no  privilege  aa  vendor,  the 
preference  is  an  illegal  one.    C.  C.  1965  to  1989. 

APPEAL  from  the  Fourtii  District  Court  6f  New  Orieans,  Stra^hridge^  J; 
Benjamin  and  Micou,  for  the  plaintiff.    Pre^Um^  for  the  appellant,  Opdykc. 
^e  judgment  of  the  court  (King,  I.  absent,)  was  proiiounced  by 

Slidell,  J.  It;  id  tlnnec^dsary  to  decide  th%  question  presented  by  th)d  appellant^ 
whether  the  landlord  had  a  privilege,  upon  the  goods  removed  by  purchasers,  for 
rent  not  due  at  the  time  of  renioval. 

The'action  does  not  rest  sunply  upon  the  assertion  of  a  privilege,  but  is  tilsb  A 
revocatory  action  under  the  provisions  of  art.  1965  et  seq.  of  the  Code.  It  \h 
satisfactorily  proved  that  Nolan  vibs  insolvent,  to  the  knowledge  of  the  appellant; 
and,  although  there  may  have  been  no  moral  fraud,  the  receiving  of  that  portioii 
^f  the  goods  upon  which  the  appellants  had  not  the  vendor's  privilege,  ih  payment 
^  an  antecedent  debt,  was  an  illegal  preference. 

Judgment  ({ffirmedx 
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JouANNEAU,  Curator,  t;.  Shannon. 

Tbong-Ii,  in  a  contest  between  two  joint  owners  of  a  steamer  as  to  tlie  extent  of  their  re> 
spective  interests,  the  enrollment,  which  states  merely  that  the  two  are  sole  owners,  wiH 
raise  a  presumption,  under  art.  2836  C.  C,  that  the  joint  ownership  was  equal,  it  may  be 
rebutted  by  the  production  of  the  books  and  papers  oJ"  the  steamer,  which,  under  the  cir- 
cumstances, are  equivalent  to  i«  written  title  in  favor  of  tlie  defen<iant :  and  parol  evidence 
of  their  contents,  unless  specially  objected  to  as  secondary,  must  receive  the  same  con- 
sideration as  the  books  and  paperi*  themselves. 

A  part  owner  of  a  steamer  or  vessel,  who  owns  more  than  half  of  the  vessel,  and  is  in  po«- 
session,  has  an  andoubted  right  to  employ  her  in  her  usual  trade,  where  <io  objection  is  made 
by  his  co-proprietor.  It  is  only  where  the  owners  disagree,  that  there  is  any  conflict  in 
the  jurisprudence  of  maritime  nations  on  this  subject.  Nor  will  tliis  right  of  employ- 
ment cease  by  the  death  of  the  co-proprietor,  his  rights  and  obligations  being  transmitted 
to  his  heirs. 

Where  one  of  the  part  owners  of  a  steamer,  in  the  exercise  of  his  legal  rights,  continues 
the  steamer  in  her  usual  trade,  after  the  deadi  of  his  co-proprietor,  witliout  objection  od 
the  part  of  the  heirs  or  representatives  of  the  deceased,  any  loss  resulting  from  an  ex- 
plosion of  her  boilors  must  be  borne  by  the  co-proprietors  in  proportion  to  their  respective 
interests,  unless  it  be  shown  to  have  resulted  from  the  negligence  or  misconduct  of 
the  surviving  part  owner.  And  where,  in  such  a  case,  the  share  of  the  survivor  is  pur- 
chased by  a  third  person  after  the  explosion,  wlio  causes  the  repairs  necessan'  to  render 
the  boat  fit  for  navigation  tobe  m»:de  in  o  prudent  manner  and  in  good  faith,  without  objection 
on  the  part  of  the  heirs  or  repi-eseutatives  of  the  deceased,  and  tJie  repairs  are  proved  to  have 
increased  the  value  of  the  boat  mere  than  their  cost,  the  share  of  tlie  deceased  must,  as 
between  the  succession  itself  and  the  purchaser,  be  charged  with  its  proportional  part  of 
the  cost  of  the  repairs. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canortr  J.  Red' 
mond  and  Cohen^  fur  the  plaintiff.  Goold  and  KendalU  for  the  i^pellants* 
The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  J.  Miller  and  Wkipple  owned  the  8t€iunJx)at  Medora.  Whipple 
died  in  New  Orleans,  in  January,  1847  :  his  succession  was  opened  here  ;  and, 
after  some  dehiy,  Jouanneau  was  appointed  curator.  In  Fehmary,  1847,  while 
making  her  second  trip  after  Wh}j)jjlc^s  death,  an  explosion  of  her  Ujilers  took 
place,  by  which  she  was  much  injured.  Miller  then  sold  his  interest,  of  three- 
fourths,  to  the  defendant,  who  repaired  and  put  her  in  running  order.  In  April, 
the  curator  brought  this  suit,  in  which  he  claims  one-hnlf  of  the  boat.  Shannon 
answered  claiming  three-fourths,  and  asking  to  be  allowed  the  sums  he  had  ex- 
pended for  necessary  repairs. 

The  jfirst  point  which  requires  consideration  is,  the  extent  of  o^vnerahip  of  the 
parties.  The  enrollment,  which  N^as  made  in  1846  upon  the  oath  of  Alt/Zer, 
states  that  he,  together  with  WhippUj  are  sole  owners  of  the  Medora.  To 
prove  that  Whijfple^s  interest  was  only  a  fourth,  the  defendant  offered  the  testi- 
mony of  the  steamer's  clerk,  who  deposes  that  he  kept  her  books :  that  Miller 
appeared  on  the  books  as  owner  of  three-fourths,  which  he  afterwards  sold  to 
Shannon  ;  that  Whipple,  who  acted  as  the  boat's  engineer,  owned  one-foaithf 
as  also  appeared  on  the  books ;  that  he  never  claimed  a  larger  interest,  and,  in 
all  his  settlements  of  account  whit  the  boat,  acted  on  the  basis  of  an  interest  of 
one-fouith. 

The  plaintiff  objected  to  this  testimony,  on  the  ground,  **  that  the  enroDment, 
mtixidaced  in  evidence  by  plaintiff,  having  established  the  joint  ownership  of  the 


NEW  ORLEANS,  MAY,  1849.  331 

steamboat  by  plaintiff  and  defendant,  and  tiie  law  (C.  C.  2836)  raising  in  plain-    Jouasxkau 
tiff  *8  fnvor  the  presumption  thHt  said  joint  ownership  was  equal,  the  title  of  de-      BhanVow. 
fendant  to  r  greater  poition  of  such  boat  could  only  be  established  by  an  instru- 
ment in  wilting,  inasmuch  ns  plaintiff  establislied  his  interest  by  evidence  of  that 
character,'' — which  objection  the  court  ovenulcd,  and  the  plaintiff  took  his  bill 
of  exceptions. 

The  ruling  of  the  court  does  not  appear  to  us  erroneous.  It  may  be  conceded 
that,  the  analogy  of  the  nrticle  of  tlie  Code  refen-ed  to  justifies  the  presumption 
invoked  by  the  plaintiff.  It  declares  that  **  when  the  conti'act  of  partnership  does 
not  determ'me  the  slinre  of  each  partner  in  the  profits  or  losses,  each  one  shall  be 
eatitled  to  an  equal  share  of  the  pi*()fits,  and  must  contribute  equally  to  the  losses." 
But,  while  the  eni-oUment  fdirly  i-»ises  that  presumption,  it  is  not  a  presumption 
juris  et  de  jure.  It  is  merely  a  presumption  supplied,  in  the  silence  of  the 
parties,  u]3on  the  principle  tliat  equality  is  (equity,  and  that  an  equitable  standard 
will  be  applied  where  the  parties  hnd  not  expressly  furnished  one.  The  burden 
was  thi'own  ujjon  Shannon  to  rebut  tlie  legal  inference,  and  we  think  he  has  done 
so  successfully. 

It  will  bo  obseiTed  that  no  objection  ^va8  made  to  the  non-production  of  tlie 
books  !iud  ijccounts,  nor  to  the  parol  proof  of  their  contents.  The  books  and 
accounts,  under  the  cu'cunisbmces,  \vt*re  eciuivalcut  to  a  written  title  in  favor  of 
the  defendant :  and  ]mrol  pi-oof  of  tlieir  contents,  unless  specifically  objected  to,  as 
being  secondary  evidence,  must  receive  the  same  cousidemtion  as  the  books 
themselves. 

Concurring  in  opinion  witli  the  disti-ict  judge  tliat,  Whipple  owned  only  one- 
fourth  of  tlie  stCHmer,  our  next  encjuiry  will  be  directed  to  the  conduct  of  Shan- 
non after  Whipple's  death,  and  its  lepd  consequences. 

The  riglit  of  a  pmt  owner  in  possession,  who  owns  the  preponderating  share  of 
a  vessel,  to  empli»y  lior  in  her  usual  trade,  where  no  objection  is  made  by  his  co- 
pniprictor,  appears  to  be  undoubted.  It  is  only  in  the  case  where  the  owners 
disa^eo,  tliat  >s-e  find  any  conllict  in  tlie  jurisprudence  of  maritime  nations.  The 
laws  of  Fniiice,  the  ordinances  of  tlio  Ilaiiso  towns,  those  of  Wisbuy,  and  <]:ene- 
rally  the  ancient  usa^gcs,  uro  sjiid  to  authorize  the  exercise  of  a  complete  autliority 
b/tlie  majority  in  interest.  The  onclish  law  cjuulifies  this  authority.  It  au- 
thorizes the  niitjurity  in  iiiterrstto  onq)loy  the  ship,  yet,  at  the  same  time,  pro- 
tects the  interests  of  the  dissentient  minority  from  being  lost  ui  any  employment 
whiclithey  disapprove,  by  rcHiiiirins  the  ninjority  to  give  security  for  the  vessel's 
sjife  return.  DMiWwi^  upon  a  juinur  point,  the  laws  of  all  commercial  nations 
harmonize  to  this  extent,  that  they  tu'e  founded  upon  equitable  principles  and  an 
enlarged  public  policy.  In  the  Isui'^uago  of  a  learned  author,  **  ships  are  buiit 
to  plough  the  sea  and  not  to  he  by  tlie  walls,  and  their  actual  employment  is  con- 
sidered as  a  matter  not  merely  of  private  advantage  to  their  ownei-s,  but  of  pub- 
lic benefit  to  the  State ;  and  therefore  rules  have  been  adopted  to  favor  this 
employment,  and  to  prevent  the  obstinacy  of  some  of  the  part  owners  from  con- 
demniag  tho  ship  to  rot  in  idleness."    Abbott  on  Ship.,  p.  125. 

In  a  liberal  furthei*ance  of  these  principles  it  has  been  held  that,  if  the  dissent* 
ing  part  owner  does  not  apply  for  security,  ho  is  supposed  to  con^nt  to  the  em- 
ployment of  the  ship,  is  liable  for  his  share  of  the  expenses,  and  entitled  to  a 
share  in  the  profits.  Gould  v.  Stanton,  16  Conn.  12,  cited  in  notes  to  Abbfitt, 
edit,  of  1P46. 

We  have  not  found  in  the  books  any  case  where  the  question  of  the  right  of 
employment,  after  the  death  of  a  part  owner,  has  occorred.    Bot,  upon 
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JouANNEAir-  principle,  we  conceive  the  cases  are  not  distinguishable.  The  rights  and  the  oIk 
Shannqw.  ligations  of  a  party  are  transmitted  to  his  heirs.  T^kippUt  when  he  assented  tft 
become  a  part  owner  wiih  Miller^  assumed  all  the  obligations  and  liabilities. 
which  pertained  by  legal  implication  to  that  relation.  If  Miller  choose  t»  send 
the  steamer  on  a  voyage,  and  Whipple  did  not  object,  the  vessel  and  tfaa 
voyage  were  not  at  Miller's  sole  risk.  If  Whipple  objected,  his  remedy  was  by 
application  to  a  competent  tribunal  to  compel  his  associate  to  give  security.  With, 
what  propriety  can  the,  character  of-  the  contanct,  and  the  reciprocal  rights  and 
duties  of  the  parties,  be  immediately  changed*  by  the  transmission  of  the  interest 
pf  Whipple  to  his  heirs  ?  Public  policy,  and  the  interest  of-  Miller^  who  was 
the  owner  of  three-fourths  of  the  vessel,  sfeiljt  required  that  she  should  not  lie 
idle  at  the  wharf,  but  be  ij^efuDy  employed. 

The  peculiar  cbrcumstancea  presented  in  this  ca^e  illustrate  very  strongly  the 
propriety  of  maintaining  the  principles  above  explained,  even  after  the  death  of 
the  part  owner.  The  steamer  had  been  advertoziBd  to  leave,  on  her  usual  voyage, 
on  the  day  of  Whipple's  death.  She  was  a  regular  packet,  had  been  taking  m 
^argo  on  the  day  of  his  death  and  the  day  previous,  and  was  ^eavily  ladea.  K 
the  argument  of  the  plaintiff 'ai  counsel  be  correct,  and  Whipple^  death  termin- 
ated the  con^lling^  power  of  the  majority  interest,  the  steamer  should  not  only- 
have  withdrawn  from  all  future  business,  bi^ti  have  disappointed  passengers; 
already  engaged,  and  disembarked  the  freight  shj?  had  already  received.  Such  \ 
proposition  certainly  involves  an  injustice  to  WMppWs  co-proprietor,  and  a  dis-. 
regard  of  the  interests  of  commerce. 

It  is  proper  also  tp,  ^d  that,  the  boat  made  Qulytwo  trips  aft^r  the  part  owner's, 
death,  and  these  were  in  her  regular  trade  as  a  packet. 

Being  therefore  of  opinion  that  the  continuance  of  the  boat's  emptoymeot, 
in  the  absence  of  any  objectaou  by  the  proper  representative  of  the  sue-. 
<;ession,  -was  not  illegaV  the  solution,  of  the  question  arising  out  of  the. 
explosion,  which  occurred  op  her  second  trip  after  Whipple^s  death,  is  free  from, 
difficulty.  Miller  having  a  right  to  employ  the  boat  usefully,  he  is  not  to  bear 
the  whole  burden  of  that  loss,  unless  it  can  be  at^buted  to  some  fault  on  his 
part.  Under  the  evidence,  itr  is  doubtful  whether  ^e  accident  arose  from  some 
defect  in  tha  boilers,  or  frt>m  the  inattention  of  the  engineer.  But  there  is  no- 
thing proved  w;hich  -vfrould  authorize  us  to  say  that  the  loss  was  attributable  tO: 
any  misconduct  or  negligence  on  the  part  of  Miller,  either  in  the  selection  of  an. 
engineer  or  otherwise.  If  the  same  thing  had  happened  in  Whipple^ s  life  time, 
under  similar  circumst^ces,  t^ere  would  be  no  pretence  for  inflicting  the  whda 
loss  on  his  associate. 

The  explosion  injured  the  bpfit  so  seriously  t}ia^  she  woujd  have  been  entirely 
^fit  for  navigation  w;ithout  repairs.  Shannon,  who  bought  MUlefs  interest, 
had  these  repairs  made  in  a  prudent  manner  and  in  good  faith ;  and  the  daini 
for  these  repairs,  having  been  submitted  by  order  of  the  court  below  to  skilfioJ 
experts,  has  been  ascertained  to  be  reasonable.  ^The  outlay  was  $3,973  66;  and,  in, 
the  opinion  of  the  experts,  has  increased  the  value  of  the  vessel  in  a  greater- 
ratio. 

As  these  repairs  were  necessary  and  reasonable,  and  have  contributed  to  the. 
eommon  benefity  and  as  there  is  no  evidence  of  ^y  objection  by  the  representa- 
tj^ve  of  the  succession  to  their  being  made,  it  would  be  inequitable  to  enrich  the, 
succession  at  the  expense  of  Shannon, 

Even  if  the  part  owners  are  not  to  be  treated,  inter  «e,  as  commercial  portfferfs 
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under  article  2796  of  the  Code,  they  are  at  least  to  be  considered  as  quasd    Jofanneau 
partners,  and  accountable  for  the  excess  which  one,  in  good  faith,  has  advanced      Shamiiov.. 
for  the  other.    As  between  the  succession  of  Whipple  and  the  defendant,  we 
entertain  no  doubt  that  the  share  of  the  former  in  the  proceeds  of  the  boat,  should 
be  charged,  in  favor  of  Shannon^  with  one-fourth  of  the  amount  of  $3,973  66, 
expended  for  the  repairs.     Gardner  w.Cl^eland,  9  Pick.  336. 

It  may  be,  however,  that  the  succession  is  not  solvent ;  and  we  think  it 
proper  not  to  express  an  opinion  now  as  to  the  right  of  Shannon  adversely  to 
creditors  of  tiie  estate,  but  will  leave  that  question  to  be  settled  upon  a  tableau  of 
distribution. 

It  is  therefore  decreed  that,  the  judgment  of  the  court  below  be  reversed.  It  is, 
further  decreed  that,  the  said  Shannon  be  recognized  as  the  owner  of  three  fourths- 
of  the  steamer  Medora,  and,  as  such,  that  he  receive  three  fourths  of  the  proceed» 
of  the  sale  of  said  steamer.  It  is  further  decreed,  l^t  the  said  succession  be^ 
recognized  as  the  owner  of  one-fourtii  of  said  steamer ;  that  the  said  successioi^ 
be  adjudged  the  debtor  of  the  said  Shannon  in  the  sum  oC  $993  41  i  ;  and  that 
the  right  of  Shannon  to  be  paid  said  sum,  by  preference  out  of  the  share  of  said 
succession  in  said  proceeds  of  sale,  be  reserved  for  adjudication  upon  the  tableau 
of  distribntron,  said  share  of  said  proceeds  to  be  considered  as  representing  tha 
share  of  the  said  succession  in  the  said  vessel.  And  it  is  further  decreed  that, 
the  costs  of  this  appeal  be  paid  by  the  succession ;  and  that  the  costs  of  this  suit 
]fi  the  court  below  be  paid  by  the  said  succession,  and  the  said  Shannon^  in  equal 
portions. 


Hewlett  v.  Hendersoi^. 


Where,  on  an  application  for  a  new  trial  on  the  ground  of  the  aickne^s  of  one  of  the  plaix^. 
tiff's  coonael  and  the  absence  of  the  other  on  professional  business  elswhere,  there  is  noi 
allegation  that  the  judgment  is  contrary  to  law  and  evidence,  nor  that  jastice  requires  its 
revision,  anew  trial  must  be  refused. 

APPEAL  from  a  judgment  rendered  by  the  Pistrict  Court  of  Jefferson, 
Clarke,  J.  refusing  a  ne-^  trial.  The  reasons  assigned  for  the  refusal  were:. 
**In  this  case,a  judgment  of  non-suit  having  been  rendered,  the  plaintiff  moves: 
|br  a  new  trial,  on  the  foUowing  grounds :  1st.  That  the  principal  counsel  was  un- 
able to  attend  the  trial,  on  account  of  important  professional  business  elswhere. 
Sd.  That  another  counsel  was  also  unable  to  attend  on  account  of  sickness.  3d. 
That  the  counsel  representing  the  attorneys  of  plaintiff  moved  for  a  contmuance 
on  the  grounds  stated,  and,  pending  the  motion,  which  was  very  much  protracted 
by  defendant's  counsel,  h&  was  obliged  to  leave  the  court,  to  attend  a  criminal  case 
at  Carro]lfx>n. 

♦*  The  application  sets  fourtii  none  of  the  grounds  indicated  in  our  Code  of  Prac- 
tice as  legal  causes  for  granting  a  new  trials  Vide  C.  P.  660.  There  is  no  allega- 
tion that  the  judgment  is  contrary  to  law  and  evidence,  nor  is  there  a  ground  laid 
for  the  exercise  of  its  discretion  by  the  court  in  granting  a  new  trial  ex  officio,  by 
the  averment,  supported  by  affidavit,  that  justice  requires  a  revision  of  the  judg- 
ment ^.  The  third  ground  does  not  strengthen  the  application.  The  state- 
ment of  facts  on  which  it  is  based  requires  some  amendment,  to  make  itconform* 
^iU^^hat  transpired  on  the  trial.    The  counsel  who,  it  is  said,  represented  the 
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Hewlett  attorneys  of  the  plaintiff,  appeared  for  the  plaintiff  when  the  case  was  calledv. 
Henderson.  ^•'^^  moved  for  h  continuance,  upon  affidavit  of  the  absence  of  one,  and  the  sick- 
ness of  another,  counsel.  The  continuance  was  refused  on  the  ground  that,  the 
affidavit  did  not  set  foith  facts  and  contain  idlegntions  furnishing  legal  cause  for 
granting  ii  continuance.  Uixin  the  refusal  to  postixjne  the  ti'iiU,  having  requested 
the  witnesses  fur  the  plaintiff  to  lie  called,  he  again  moved  for  a  continuance  on  the 
ground  that  one  of  plaintiff's  witnesses,  suiijKjenaed,  had  not  appeai'ed,  and,  being 
a  member  of  the  legisluture,  could  not  bo  atttiched.  The  defeudanrs  counsel  op- 
posed the  coutinuimce,  offering  to  guai'anty  the  production  of  the  witness  in  time 
to  give  his  testimony  ou  the  trial.  Pending  the  argument  of  the  question  thus 
raised,  the  witness  appeared  in  couit.  Upon  the  appearance  in  court  of  the  wit- 
ness whose  absence  had  been  complained  of,  the  counsel  who  moved  for  the  con- 
tinuance retired  from  the  comt-house,  and,  tliere  being  no  one  to  represent  the 
plaintiff,  a  judgment  of  nun-suit  was  entered  upon  the  record.  Under  the  cir- 
cumstances thus  presented,  the  court  is  reluctant  to  entertain  an  application  to  set 
aside  a  judgment  not  alleged  to  be  contrary  tu  law  and  evidence,  nor  shown  to 
work  an  irrepai'uble  injury  or  injustice." 

Michel  and  SoulS^  fur  the  appellant.  Hiestandt  for  the  defendant.  The 
judgment  of  the  court  (  KlniCi  J*  absent,)  was  pronounced  by 

Slidell,  J.  For  the  reasons  assigned  by  the  district  judge,  it  is  ordered  that 
the  judgment  of  the  District  court  be  affu'med,  with  costs. 


Landreaux  V.  Marsoudet. 

Where  a  recorder  of  mortgages,  who,  on  the  anthority  and  at  the  instance  of  the  administra- 
tor oi  a  sQccession,  illegally  cancelled  a  mortgage,  is  compelled  hy  a  judgment  to  pay  the 
amoant  of  tlie  aiortgage,  witli  interest  and  the  costs  of  the  salt  instituted  b3*  the  mortgagee, 
he  may  rciover,  agaiast  the  adoiinistrator  individually,  tbe  amount  so  jiaid,  with  interest 
from  judicial  dciimud,  and  rusts  o(  suit. 

Admitting  the  r! ;;1it  of  an  ailtniu'sliator,  who  has  been  condemned  individnolly  to  refund  to  a 
register  of  mortgages  an  amount  recovered  i'mm  the  latter  by  &  mortgagee  whose  mortgage 
had  been  illegally  ornscd  at  the  instaiK-e  of  the  administrator,  to  recover  from  the  creditors  of 
the  succession  bi  whom  tlie  ouiouut  of  the  nv>rtgage  had  been  jiaid,  which  is  not  conceded, 
the  action  against  the  creditors  would  be  prescribed,  under  art  1176  C.  C,  by  three  years 
from  the  date  of  the  order  or  judgment  under  which  the  payment  was  made  to  them. 

Interest  may  be  allowed  by  way  of  damages. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Le 
Gardeur,  for  the  plaintiff.  MarsoudeU  appellant,  pro  se.  Mauriany  on  the 
same  side.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  On  the  20th  January,  1847,  Pierre  Chigt  recovered  judg- 
ment, in  the  Fifth  District  Court  of  New  Orleans,  against  Pierre  Landreauz, 
who  was  the  recorder  of  mortgages  for  the  city  of  New  Orleans,  for  the  sum  of 
$1,379  14,  with  interest  from  judicial  demand,  and  costs  of  suit;  which  judg- 
ment was  affirmed  by  this  court.     See  x2  An.  p.  GOG. 

The  plaintiff,  Chigc,  had  purchased  certain  real  estate  in  New  Orleans,  at  a 
judicial  sale  made  for  the  purpose  of  effecting  a  partition  among  heirs.  The 
purchase  money  was  to  remain  in  deposit,  in  consequence  of  the  existence  of  a 
mortgage  in  favor  of  the  Bank  of  Louisiana.  This  deposit  was  withdrawn  with- 
out the  privity  of  the  purchaser,  and  an  administrator  who  was  appointed  to  ad- 
minister the  effects  of  the  suocesgioD,  after  the  sale  to  Chigi,  undertook  to  i 
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the  mortgage  which  existed  in  favor  of  the  Bank  of  Louisiana,  and,  at  his  instance, 
the  mortgage  was  cancelled  accordingly,  on  the  records  of  the  mortgage  office. 
The  Bank  of  Louisiana  took  no  part  in  these  proceedings,  and  an  order  of  seizure 
was  issued  to  subject  the  property  purchased  by  Chige  to  the  moitgage  as  still 
Bubeisting,  and  Cfiige,  after  an  unsuccessful  attempt  to  resist  the  bank,  was  com- 
pelled again  to  pa}-  for  the  property  he  had  purchased,  to  the  extent  of  the  mort- 
gage debt  of  the  bank.  He  brought  his  action  againet  the  recorder  of  mortgages  for 
having  thub  illegaUy  cancelled  the  mortgage,  and  thus  enabled  ihe  administrator 
to  withdraw  the  purchase  money  deposited,  and  apply  it  to  other  purposes  than 
that  for  which  it  was  intended.  Landreaux,  the  plaiDtiff,  having  paid  this  judg- 
ment, has  instituted  the  present  suit  against  the  defendant,  who  was  the  admin- 
istrator, who  took  uix)n  himself  to  raise  the  morti;ngp  in  fnvor  of  the  Bank  of 
Louisiana.  In  this  suit  he  seeks  to  recover  the  amount  of  the  said  judgment 
and  costs,  and  the  sum  of  $500,  for  expenses  and  damages.  He  obtained  judg- 
ment against  the  defendant  fur  the  sum  of  ^1442  95,  with  interest  from  the  judi- 
cial demand,  and  costo  *  and  the  defendant  has  appealed.  The  case  has  been 
argued  in  u  written  brief,  presented  by  the  defendant  in  person.  He  has  failed 
to  show  an}  fact  or  circumstance  by  which  he  was  justified  in  raising  the  mort- 
gage in  favor  of  the  Bank  of  Louisiana,  l^^dliams  v.  Bank  of  Louisiana,  17 
La-  382.  Bertoli  v.  ( itizent' Bank,  1  An.  p.  119.  Gas  Bank  v.  Wehh,  2  An. 
526.     Ailing  v.  Citizens^  Bank,  ante  308. 

It  was  on  his  authority  and  at  his  instance,  that  the  recorder  cancelled  the 
mortgage  on  his  records,  by  reason  of  which  he  was  rendered  liable  to  Chigi  in 
the  action  which  we  have  slated,  and  the  defendant  must  stand  responsible  to 
Landreaux  for  having  done  this  act.  It  is  true  that  the  judgment  against  Lan- 
dreaux, was  rendered  on  admissions  of  fact  made  by  Landreaux,  and  that  those 
admisssions  are  not  bindmg  upon  the  present  defendant.  But  the  facts  in  this 
case,  as  we  understand  them,  and  as  the  district  judge  in  his  opinion  considered 
them,  are  as  strong  against  the  defendant  as  the  admission  made  in  the  suit  by 
the  plaintiff;  and  the  present  action,  as  it  stands  before  us,  is  without  any  defence 
on  the  merits. 

The  defendant  called  in  warranty  two  of  the  creditors  of  the  succession,  to 
whom,  it  was  alleged  by  him,  that  the  funds  deposited  by  Chige  had  been  dis- 
tributed. The  district  judge  held  that  the  recourse  of  the  defendant  against 
these  parties  was  prescribed  by  lapse  of  time,  by  virtue  of  art.  1176  of  the  Civil 
Code.  Admitting  the  defendant  to  have  had  any  right  of  action  against  the 
creditors,  in  a  case  of  this  kind,  which  is  not  conceded,  we  think  the  prescription 
established  by  this  article  applies  to  it.  The  objections  made  to  the  precise 
amount  of  the  judgment  have  been  examined.  The  district  judge  has  allowed 
the  plaintiff  the  amount  of  Chige* a  judgment  paid  by  him,  with  interest  and 
costs,  and  has  given  him  interest  from  judicial  demand.  Interest  may  be  allowed 
by  way  of  damages,  and  the  amount  embraced  by  the  objections  of  the  defendant 
will  be  but  a  small  compensation  for  the  expense  and  damage  resulting  fiom  the 
ftcts  of  which  we  have  evidence  before  us* 

Judgment  qffirmed. 


Landreaux 

V. 
MaRSOUD£T. 


The  First  MuisnciPALiTY  v*  Cutting. 

It  if  no  ottJection    to  the  validity  of  as  ordinance  of  one  of  the  municipalities  of  New 
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FtRst  \iuNidi-      Orleanfl,  contaimng:  a  prohibition  and  attaching  a  penalty  to  its  violation,  that  it  pniports  by 
PALiTY,  itg  temiB  to  be  a  resolution. 

Cutting.       Decision  in  First  Municipality  v.  Devron^  ante,  p,  278  affirmed. 

The  right  to  establish  markets  is  a  branch  of  the  sovereign  power,  and  that  of  regtdatmg 

them  is  necessarily  a  power  of  municipal  police. 
The  rigid  roles  by  which  the  validity  of  penal  atatnea  is  to  be  tested,  are  inapplicable  to 

the  by-laws  of  a  municipal  corporation. 
The  fines  which  a  municipal  corporation  is  authorized  to  recover  for  the  violation  of  its  or- 
dinances is  a  penalty  in  the  nature  of  liquidated  damages,  and  established,  as  such,  in  lieu  of 
the  damages  which  a  court  would  be  authorized  \o  assess  in  place  thereof. 
A  by-law,  or  ordinance  of  a  municipal  corporation;  ni\i)st  be  consonant  with  the  law  of  die 
land;  but  it  must  receive  a  reasonable  construction,  And  its  terms  mast  not  be  strictly  icmti' 
nixed  for  the  purpose  of  making  it  void. 

APPEAL  from  a  judgment  of  b  Justice  of  the  Peace  in  }^ew  Orieana. 
Preaux  and  Mbrd,  for  the  plaintiffs.  Latour  and  Roselius,  for  the  appel- 
lant.   The  judgement  of  the  court  (  King,  J,  absent,)  was  pronounced  by 

EusTis,  C.  J.  'f  his  is  Aa  appeal  from  a  judgment  of  one  of  the  justices  of 
the  peace  of  New  Orleans,  ren(iered  against  the  defendant  for  the  amount  of  a 
fine  incurred  by  him,  for  a  violation  of  one  of  the  ordinances  of  the  First  Muni- 
cipality. The  ordinance  is  in  these  words :  ^^Resolved,  that  after  the  promulga- 
tion of  this  resoibtion,  any  person  selling  groceries  at  the  markets  shall  pay  a 
fine  from  twenty-five  to  fifty  dollars,  for  each  and  every  time  he  shall  violate  the 
ordinance  forbidding  to  sell  groceries  under  the  meat  and  vegetable  markets.*' 
*rhe  ordinance  to  which  this  refers  provides  that,  '*from  and  after  the  1st  o^ 
January,  1846,  it  shall  not  be  lawful  to  toeU  groceries  and  oystbrs,  either  at  thd 
imeat  or  at  the  vegetable  markets." 

The  first  and  most  material  objection  which  has  been  taken  ix>  the  validity  of 
this  ordinance  or  by-law  is,  that  it  purports  by  its  terms  to  be  a  resolution,  and 
as  such  has  not  the  force  and  efifect  of  a  legal  ordinance  or  by-law.  We  consid- 
fered  this  objection  in  the  cose  of  The  First  Municipality  v.  Demon,  recently 
decided,  and  it  was  not  without  difficulty  that  We  canie  to  the  concluskm  in  favor 
of  its  legality.  I^hat  conclusion  was  founded  on  the  indefinite  character  of  the 
powers  given  to  the  mayor  and  city  council  of  the  late  city  of  New  Orleans,  by 
'the  several  statutes  on  that  suhjecl;.  No  form  in  which  their  legislative  acts  are 
to  be  exercised  is  given  in  Imy  of  the  statutes.  They  have  authority  to  make 
and  pass  by-lavvs  or  ordinances,  and,  in  one  instance,  fines  imposed  by  the  regu- 
lations and  by-laws  of  the  corporation,  are  refeognized  as  valid.  Moreau's  Di- 
gest, vol.  2.  p.  124.  In  another  mstance,  provision  is  made  for  the  recovery  of 
lines  incurred  for  offences  committed  against  the  ordinances  and  regulations  en- 
acted by  the  city  council.  Considering  therefore  that  the  ordinance  contained  a 
prohibition  with  the  penalty  attached,  it  was  in  fact  a  by-laW  or  reguiatioih  and 
the  form  made  use  of  in  enacting  it  did  not  render  it  void  as  suck.  It  was  sign- 
ed by  the  mayor,  and  no  valid  objection  was  mtidd  to  thd  power  of  the  council  to 
enact  Uti 

It  is  contended  that  the  corporation  has  no  right  to  prohibit  the  sale  of  groce- 
ries in  the  public  markets.  The  right  to  establish  markets  is  a  branch  of  th^ 
sovereign  power,  and  the  right  of  regulating  them  is  necessarily  a  power  of  mu- 
nicipal police.  See  Blackstone's  Com.  vol.  p.  274.  Domat,  Droit  Public,  tib.  1^ 
beet.  3.  This  power  is  vested  by  positive  law  in  the  mayor  and  council  of  each 
tnunicipality,  upon  whom  rests  the  responsibility  of  the  peace,  comfort  and  or- 
dar  of  the  assemblages  collected  at  fixed  hours  at  these  great  thoroughfares) 
^l*he  limitation  of  Uie  sales  to  perisliable  objects  necessary  for  the  daily  support 
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of  the  inhabitants,  and  the  exclusion  of  other  articles  appear  to  tis  to  be  obvious-  Fiust  Munici- 

FALITY 

ly  y^tbJD  the  powers  vested  in  the  municipal  administration.     Morano  v.  The  „, 

Mayor,  2  La.  218.  Cuttwo. 

It  is  next  contended  that  the  resolution  is  illegal,  because  it  refers  to  an  ordi- 
nance forbidding  the  sale  of  groceries  in  the  two  markets,  without  stating  what 
ordinance ;  and  no  such  ordinance  has  been  shown.  The  ordinance  referred  to 
'W'e  have  recited  at  length;  it  prohibits  the  sale  of  groceries  and  oysters. 

If  the  ordinance  under  consideration  were  a  penal  statute,  the  penalty  might 
not  be  enforced  by  reason  of  its  want  of  certainty ;  but  we  do  not  understand 
that  the  strict  and  rigid  rules  by  which  the  validity  of  penal  statues  is  to  be  test- 
ed, are  to  be  applied  to  the  by-laws  of  a  municipal  corporation.  The  by-laws  of 
very  few  of  these  corporations  could  stand  such  a  test.  Loze  v.  J%e  Mayor  of 
Nezo  Orleans,  2  La.  427. 

^We  understand  the  fine  which  a  municipal  corporation  is  authorized  to  recover 
fi>r  the  violation  of  its  ordinances  to  be  a  penalty  in  the  nature  of  liquidated  dama- 
geSf  and  established  as  such  in  lieu  of  the  damages  which  a  court  would  be  au- 
thorized to  assess.  WiUcok  on  Municipal  Corporations,  no.  368.  A  by-law 
must  be  consonant  with  the  law  of  the  land;  but  it  must  receive  a  reasonable  con- 
struction, and  its  terms  must  not  be  strictly  scrutinized  for  the  purpose  of  nmk- 
ing  it  void.    Idem.  no.  382. 

The  sense  of  the  ordinance  in  question  being  plain  and  obvious  to  the  most 
common  understanding,  we  do  not  think  it  void  by  reason  of  uncertainty. 

Judgment  affirmed.^ 


Succession  op  Mossy. 

A  marriage  contract  stipulated:  "Art  1.  La  fiUun  ipoux  ieroni  uns  et  commufis  en 
Urns  bient,  meubles  et  immeublesi  acquets  et  conquett.  imtneubietf  qu'ils  penvent  imxintenant 
poMsidte^  ou  pourront  posadder  a  Cavenir^  ^-r.  Art.  3.  Les  biens  de  la  demoiselle  future 
constttetU:  1*>.  en  une  somme  de  six  cents  piastres^  provenant  d^une  donation  qui  lui  fut 
faiteparMr.J.  A.  et  Mmc.  D.  son  tpouse^grand-pire  et  grande-mire  de  la  demoiselle  future; 
2**.  et  en  son  trousseau  de  la  valeur  de  mille  piastres,  ainsi  que  le  reconnait  U  sieur  futur 
qui  consent  £en  demeurer  chargd  par  le  seul  fait  du  mariage.  Art.  4.  Les  sieur  et 
Dame  A,,  pire  et  mire  de  la  demoiselle  future,  constituent  en  dot,  conjointemeni  et  par 
moitii  en  avancement  de  leurs  successions  futures,  a  Mile.  A.,  leurflk,  qui  Vaccepte,  et  dont 
le  sieur  futur  sefait  charge,  payee  qu'elle  soit  .•  1».  une  somme  de  six  mille  piastres  qu'iU 
9*obligent  et  promettent  de  payer  aux  futurs  ipoux,  savoir :  trois  mille  piastres  dans  le 
courant  du  mots  de  juillet  de  Vann6e  prochaine,  et  trois  mille  piastres  dans  le  courant  du 
mois  de  julliei  de  Fannee prochaine,  mil  hnit  ceut  vingt  nevf;  S**.  et  douze  couverts  d' argent, 
4"C.  eslimSs  par  Us  parties  a  la  somme  de  bent  vingt  piastres,  le  tout  Art.  5.  Tons 
les  biens  ci-dessus  constates  entreront  dans  la  communaute  sus-etablie  et  en  feront  partie  a 
compter  dn  jour  de  la  benediction  nuptiale;  et  tous  les  autres  bient  qui  pourront  ieheoir  et  ap- 
partenir  par  la  suite  aux  futurs  ipiux:,  soit  par  suceessio7%,  donettions,  legs  ou  autres 
avantagee  qvelconques,  seront  et  demeureront  propres  a  ckaeun  d'eux,  de  c6ti  et  ligne." 
Held :  That  tfie  property  brought  into  the  oomiuunity  waa  that  owned  by  the  parties  at  the 
date  of  the  marriage  contract;  that  the  prdperty  which  the  future  wife  owned  at  that  time, 
oonsiBted  only  of  that  described  in  art.  3 ;  that  die  dowry  settled  on  her  by  her  parents,  and 
to  be  paid  in  one  and  two  years,  was  not  her  property  until  after  the  marriage  (C.  C.  1733); 
and  that  the  provision  in  art  5,  that  all  the  previously  enumerated  property  shall  fall  into 
the  coomiunitjr',  refers  exclusively  to  the  property  enumerated  in  the  third  article,  which  must 
be  considered  as  part  of  the  community. 

*A  similar  dedssion,  for  the  same  reasons,  was  rendered  at  the  same  time,  in  the  case  of  the 
First  Municipality  c.  Vogtel. 
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SxTccKssioM       1  PPEAL  from  the  Second  Digtrict  Court  of  New  Orleans,  Buchanan,  J.  prQ^ 
MossT.        -^  siding.  LeGardeur,  for  the  appellant.  S.  L  Johnson,  for  the  under-tutorf 
contrd.    The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

Host,  J.  The  mother  and  natural  tutrix  of  the  minor  children  of  the  late 
Toussaint  Mossy,  applied  to  the  court  for  leave  to  substitute  a  special  mortgage 
to  the  legal  mortgage  existing  on  her  property  in  their  &vor,  and  filed  an  account 
liquidating  their  rights,  in  which  she  aeducts  from  the  assets  of  the  community 
the  sum  of  $7,720,  brought  by  her  in  marriage.  She  prayed  for  its  ho- 
mologation. This  prayer  was  opposed  by  the  under-tutor  of  the  minors,  upon 
the  ground  that,  by  the  marriage  contract  between  the  deceased  and  his  wife* 
the  property  brought  by  the  latter  in  marriage  became  a  part  of  the  community, 
and  that  the  whole  assets  ought  to  be  equally  divided  between  the  tutrix  and  her 
children.  This  appeal  is  taken  from  the  judgment  of  the  District  court  sustBin* 
ing  that  opposition. 

This  case  turns  upon  the  correct  interpretation  of  the  following  articles  of  the 
marriage  contract : 

Art.  1.  Les  futur  6poux  seront  uns  et  communs  en  tons  biens,  meubles  et 
immeubles,  acquets  et  conqu^ts  immeubles,  qu'ils  peuvenl  mainUnantpossider, 
ou  pourront  poss6der  i  I'aTenir,  &c. 

Art.  3.  Les  hiens  de  la  demoiselle  future  consistent :  1^.  en  one  somme  de 
six  cents  piastres,  provenant  d'une  donation  qui  lui  fut  faite  par  Mr.  Jean  Marie 
Armant  et  Mme.  Filicite  Dupin,  son  6pouse,  grand-pere  et  grand-mdre  de  la 
demoiselle  future;  2^.  et  en  son  trousseau  de  la  valour  de  miUe  piastres,  ainsi 
que  le  recconnait  le  sieur  futur,  qui  consent  d'en  demcurer  chargi  par  le  seul 
fait  du  marriage" 

Art.  4.  Les  sieur  et  dame  Armant,  pere  et  mdre  de  la  demoiselle  future, 
constituent  en  dot,  conjointement  et  par  moiti6,  en  avancement  de  leurs  successions 
futures,  k  Melle.  Jeanne  Eliza  Armant,  leur  fille,  quil'  accepte,  et  dont  le  sieur 
futur  se  fait  charge,  pay6e  qu'elle  soiC:  IS.  une  somme  de  six  mille  piastre? 
qu'ils  s'obligent  et  promettent  de  payer  aux  friturs  6poux,  savoir :  trois  mille 
piastres  dans  le  courant  du  mois  de  juillet  proehain,  et  trois  mille  piastres  dans  le 
courant  du  mois  de  jnillet  de  I'ann^e  prochaine,  mil  huit  cent  vingt  neuf;  2°.  et 
douze  couverts  d'argent,  cuilleres  k  soupe  et  k  fagoAt,  aussi  d'argent,  estim^s  par 
les  parties  k  la  somme  de  cent  vingt  piastres,  le  tout. 

The  fifth  article  then  privides  that :  Tous  les  biens  ci-dessus  constates  entre- 
ront  dans  la  communaut6  Bus-6tablie,  et  en  feront  partie  k  compter  du  jour  de  la 
benediction  nuptiale ;  et  tous  les  autres  biens  qui  pourront  6cheoir  et  appartenif 
par  la  suite  aux  futurs  6poux,  soit  par  succession,  donations,  legs  ou  autres 
avantages  quelconques,  seront  et  demeureront  propres  k  chacun  d'eux,  de  c6t6 
et  ligne." 

We  consider  that  the  property  brought  into  the  community  by  the  parties  was 
&at,  which  they  owned  at  the  date  of  the  marriage  contract.  The  property 
which  the  appellant  possessed  and  owned  at  that  time,  consisted  only  of  the  properr^ 
described  in  the  third  article  of  the  contract  The  dowry  settled  upon  her  by 
her  parents,  and  to  be  paid  in  one  and  two  years,  was  not  her  property  until  after 
the  maiTiage  had  taken  place.     C.  C.  1733. 

The  fif^  article  provides  that,  all  the  property  previously  enumerated  shall  M 
into  the  eommunity.  This,  we  conceive,  refers  exclusively  to  the  property 
enumerated  in  the  third  article.  Any  other  interpretation  would  lead  to  the  absurd 
result  of  throwing  into  the  community  a  sum  of  money  given  to  the  wife,  on 


NEW  ORLEANS,  MAY,  1849.  839 

the  express  conditioii  that  it  should  be  dotal,  and  which  the  hnsbandhas  acknowl-    Sucosssion 
edged  to  have  received  as  such.  Mosst. 

Under  the  decision  of  the  Supreme  Court,  in  the  case  of  Fahre  et  al,  v. 
Sparkst  12  Rob.  31,  the  property  described  in  the  third  article  of  the  contract 
must  be  considered  as  part  of  the  assets  of  the  community.  But  the  appellant 
is  entitled  to  deduct  from  the  total  amount  of  those  assets  her  dowry,  amoimting 
to  $6,120. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed.  It  is  further 
ordered  that  the  opposition  of  the  under-tutor  be  sustained,  for  the  sum  of  $1,600, 
mentioned  in  the  third  article  of  the  marriage  contract  between  the  tutrix  and 
her  husband.  It  is  further  ordered  that  the  remainder  of  the  opposition  be  over- 
ruled, and  that  the  account  of  tutorship  be  rendered  in  conformity  with  this 
opinion ;  the  costs  of  the  opposition  to  be  paid  by  the  tutrix,  and  those  of  this 
appeal  by  the  minors. 


WiLTZ  et  al.  V*  Peters  et  al. 

Wbere  certain  atockholden  of  a  bank,  wbohad  been  appointed  conunissionen  of  an  electioa 
for  directors,  and  wboae  duty  it  waa  to  ascertain  tbe  legality  of  any  disputed  votes,  receive 
certain  votes  though  objected  to  when  offered,  and  sign,  on  the  day  of  election,  a  certificate 
from  which  it  appears  that  certain  individuals  obtained  the  plurality  of  votes  necessary  to 
an  election,  they  will  not  be  allowed  to  urge,  in  an  action  to  annul  the  election,  that  any 
portion  of  the  votes  so  received  by  them  were  not  given  according  to  law,  nor  that  they 
were  given  by  persons  not  bonAJide  owners  of  the  shares  on  which  they  voted.  Per  Curiam : 
Though,  under  our  legislation,  any  stockholder  has  a  right  to  enquire,  by  a  qtu?  warranio tinto 
the  election  of  those  who  assume  to  administer  the  corporation  of  which  he  is  a  member, 
a  stockholder  may  have  so  acted  as  to  render  himself  incompetent  or  disqualified  to  become 
a  relator.  Where  tbe  wrong  complained  of  was  the  result  of  his  own  misconduct  or  neglect, 
or  he  has  acquiesced  or  concurred  in  it,  he  will  not  be  listened  to.  And  although  a  corporator 
will  not  be  permitted  to  impeach  a  titie  conferred  by  an  election  over  which  he  presided,  or 
the  legality  of  the  votes  which  he  himself,  as  commissioner,  received,nor  to  contest  an  election, 
in  which  he  has  concurred ;  yet,  if  one  should  concur  in  an  election  in  ignorance  of  some  fact 
making  it  invalid,  and  should  afterwards  show  the  objection,  and  that  it  has  come  to  his 
knowledge  since  tbe  Section,  he  should  be  heard,  consent,  induced  by  error,  not  being  bind- 
ing in  the  eye  of  tbe  law.  Without  undertaking  to  say  to  what  extent  these  prindplesi 
apply  to  municipal  oorporatioos,  we  have  no  hesitation  in  recognising  their  application  to 
private  corporations. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon  J.  Prentiss' 
and  L.  Peirce  for  the  plaintiffs.  Hunt,  Chrymes,  Lockett  and  Qoold,  for  th» 
appellants.  The  judgement  of  the  court,  ( King,  J.  absent, )  was  pronounced  by 
Slidei.1.,  J.  The  petitioners  seek  by  the  present  proceeding,  which  is  in 
the  nature  of  a  qito  warranto,  to  oust  the  defendants,  Peters  and  others,  from  th» 
directorship  of  the  Louisiana  State  Bank.  They  also  ask  a  mandamus  com- 
manding Vignie  and  others  to  issue  an  advertizement  for  a  new  election,  they 
being  the  persons  who  constituted  the  board  of  directors,  prior  to  the  alleged 
illegai  electwn,  under  color  of  which  Peters  and  others  had  assumed  to  act.  All  the- 
directors  of  the  board,  except  two,  have  answered :  '*That  the  said  board  of 
directors  of  the  Louisiana  State  Bankdid  not  deem  themselves  authorized,  from 
the  return  of  the  judges  of  the  election,  for  the  election  of  directors  of  said  bank, 
held  on  the  5th  instant  (  February,  1849, )  to  order  a  new  election  of  directors' 
to  be  nuide ;  and  could  not  therefore  issue  advertizements  for  another  election  to- 
he  held: "    Wlierefore  they  say,  *^they  submit  to  each  judgement  and  mandate 
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Wii^Tz  as  the  nature  of  the  case  may  require,  and  as  may  be  finally  rendered  in  the 
PsTKRs,  premises.  "  The  two  members  of  the  old  board  who  did  not  join  in  this  answer, 
are  members  of  the  new  board ;  and,  as  they  claim  to  hold  under  the  new  elec- 
tion, must  be  considered  as  viitually  concurring  in  the  position  taken  by  their  asso- 
ciates in  the  old  board.  The  whole  of  the  former  board,  therefore,  must  be  regarded 
as  acquiescing  in  the  validity  of  the  election  of  the  new  board  and  in  their  continuance 
in  power.  It  is  obvious  then ,  tliat  th  e  contest  in  this  cause  is  between  Dufilho^  Wiltz 
and  Dupre,  on  the  one  hand,  and  the  ne^^ly  elected  board  on  the  other,  who,  upon 
the  face  of  the  pleadings,  are  at  least  du'ectors  de  facU^f  under  the  color  of  election. 

The  first  question  which  demands  our  consideration  is,  can  the  plaii;itifir8  be 
heard  as  relators  ? 

As  the  general  rule  it  may  be  conceded  that,  under  our  legislatipn,  any  stock- 
holder has  a  right  to  inquire,  by  the  remedy  of  quo  warranto^  into  the  election  of 
those  who  assume  to  administer  the  corporation  of  which  he  is  a  member.  But 
while  the  defendants  do  not  dispute  the  general  rule,  they  contend  that  a  party 
may  have  so  acted  as  to  render  himself  incompetent;  or  disqualified  to  become  a 
relator.  They  argue;  **that  where  the  wrong  complained  of  was  the  result  of 
the  party's  own  misconduct  or  negligence,  the  court  will  refuse  an  application 
by  him,  or  at  his  instance;  that  the  law  will  not  permit  any  one  to  play  fast  and 
loose — to  establisl^  or  overturn  the  eflfects  of  his  own  actions,  as  may  prove  most 
beneficial  to  him  —  if  it  suits  him,  to  take  advantage  of  his  own  conduct  and 
say  notliing  — if  it  does  not  accord  with  his  views,  to  declare  his  o^rn  conduct 
illegal,  and  avoid  his  own  acts. "  The  authorities  cited  by  the  defendants  fully 
sustain  this  position,  and  have  not  been  met  by  any  conflicting  decisions. 

In  the  case  of  King  v.  Clarke,  1  East.  47,  it  was  observed:  —  "The  court 
have  indeed  on  several  occasions  said,  and  said  wisely,  that  they  will  not  listen  ta 
a  corporator  who  has  acquiesced,  or  perhaps  concurred,  in  ^e  veiy  act,  which  he 
afterwards  comes  to  complain  of  when  it  suits  his  purpose."  In  Rex  t. 
Sty  the,  6  Barn,  and  Ores.  240,  Abbott  C.  J.  says:  "It  has  generally  been  con- 
sidered a  rule  of  corporation  law,  that  a  person  is  not  to  be  permitted  to  impeach 
a  title  conferred  by  an  election  in  which  he  has  concurred,  or  the  title  of  those 
mediately  or  immediately  derived  from  thatr  election.  But  in  order"  said  he, 
"  to  prevent  any  misunderstanding  upon  this  point,  1  will  add  that,  if  a  person 
should  concur  in  an  election  in  ignorance  of  some  fact  making  it  invalid,  and 
should  afterwards  come  before  ^he  court,  and  show  the  objection,  and  that  il  has 
come  to  his  knoyeledge  since  the  election,  and  that  it  is  a  matter  which  ought  to  be 
enquired  into,  I  would  by  no  means  have  it  inferred  from  the  decision  in  the  pres- 
ent case  that,  such  an  application  ought  not  to  be  heard."  In  the  Qtieen  v. 
Crreene,  2  Adolp.  and  Ellb,  463,  Denman,  C.  J.  observed:  "  The  principle  which 
precludes  a  party,  having  acted  as  the  relator  did  in  this  instance,  from  applying 
afterwards  to  set  the  proceedings  aside,  is  the  same  ^hich,  prevails  in  other 
cases,  namely,  that  a  m^n  shall  not  take  his  chance  of  inconsistent  advantages. " 
And  Coleridge,  Justice,  on  the  same  occasion,  assumed  it  to  be  the  settled  rule, 
"  that  a  man  shall  not  apply  to  the  court  as  relator,  ii'  he  has  concurred  in  the 
irregularity  of  which  he  complains. "  See  also  Angell  and  Ames,  on  Corp.,  p.  707. 

Without  undertaking  to  say  to  what  extent  these  opinions  would  be  followed 
In  this  country  in  questions  concerning  municipal  corporations,  we  have  no  hesi- 
tation in  recognizing  their  propriety  as  applied  to  private  corporations.  Such 
being  the  well  settled  doctrinoi.  it  remains  to  be  (considered  hqw  far  it  is  ap|^- 
cable  to  th9  case  at  bor., 
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The  petitioners  allege  that  they  were  appointed  commissioners  of  election  for 
directors  of  the  bank,  and  that,  acting  in  that  capacity,  they  received  votes  to 
which  objection  had  been  made.  The  certificate  which  they  themselves  signed, 
on  the  5th  of  February,  shows  that  the  defendants,  who  now  claim  to  be  the 
duly  elected  directors  of  the  bank,  obtained  a  plurality  of  the  votes  offered  at  the 
election,  and  received  by  the  plaintiffs  themselves  in  their  capacity  of  judges. 
It  is  now  charged  by  the  petitioners  that  a  large  portion  of  the  votes  were  not 
given  according  to  law,  and  were  given  by  persons  not  bond  fide  owners  of  the 
shares.  But  although  objections,  as  it  is  alleged  in  the  petition,  were  made  at 
the  time,  to  the  reception  of  those  votes,  the  plaintiffs  themselves,  whose  duty  it 
waa  to  ascertain  the  disputed  legality,  received  them.  Under  such  circum- 
sCauces,  we  are  of  the  opinion  that  they  cannot  be  heard  as  relators. 

It  is  proper  to  observe  that,  although  the  plaintiffs,  as  commissioners,  acting 
with  the  two  other  commissioners,  Hermann  and  Eochereau,  received  all  the 
votes,  notwithstanding  objections  made  by  stockholders  at  the  time,  and  signed, 
on  the  day  of  election,  a  certificate  showing  the  number  of  votes  given  to  the 
respective  candidates,  tiie  three  plaintiffs  signed,  two  days  afterwards,  but 
without  the  concurreuce  of  the  other  two  commissioners,  a  declaration  that  they 
Recline  to  certify  or  declare  either  ticl^et  elected.  But  we  cannot  perceive  how 
this  subsequent  declaration  de8tix)ys  the  effect,  of  their  previous  reception  of  the 
Totes,  upon  the  question  of  theu:  competency  now  to  impeach,  as  relators,  the 
legality  of  those  votes.  The  declaration  on  the  7th  stands  in  conflict  with  their 
acts  on  the  5th« 

It  is  also  proper  to  add,  in  this  connection,  that  the  only  protest  of  the  stock- 
holders against  the  reception  of  votes  ei^iibited  in  the  record,  is  a  protest  made 
by  the  successful  candidates. 

We  are  not  to  be  understood  as  saying  that  a  party  can,  in  no  case,  be  hearc^ 
to  impeach  an  election  over  which  he  presided,  and  the  legality  of  votes  which  he 
himself,  as  conunissioner,  received.  A  case  might  occur  where  the  illegality 
rested  upon  fiicts,  as  to  which  the  party  subsequentiy  complaining  was  ignoranjt 
at  the  time,  apd  was  without  the  means  of  knowledge.  Consent  induced  by 
error  is  not  binding,  in  the  eye  of  the  law.  But  the  petition  contains  no  such 
allegation ;  and  no  foundation  therefore  has  been  laid  in  the  pleadings,  nor  even, 
in  the  evidence,  for  a  departure  from  a  wholesome  and  equitable  general  rule. 

A  variety  of  points  were  discussed  at  bar,  upon  which,  in  consequence  of  the 
Tiews  already  expressed,  we  do  not  deem  it  necessary  to  enlarge.  It  is,  how- 
ever, not  improper  to  observe  that,  although  the  charter  of  the  bank  declares 
that  the  directors  shall  be  elected  by  a  plurality  of  the  votes  of  qualified  stock- 
holders, and  although  the  petitioners  have  admitted  in  the  petition  that  the  per- 
sons whose  amotion  is  asked  had  a  nominal  majority,  they  have  not  proved  that 
a  single  illegal  vote  was  given  in  favor  of  those  persons,  nor  even  that  a  single 
illegal  vote  was  received  at  all. 

Three  of  the  defendants,  Peters^  Shaw  and  Converse,  filed  an  answer,  in 
which  they  aver  "that  they  have  resigned  the  offices  of  directors  of  the  Louisiana 
State  Bank,  under  the  election  set  forth  in  the  petition,  and  disclaim  all  titie  to 
be  directors  of  the  said  bank,  in  virtue  of  said  election. "  It  was  alleged,  in  the  pe- 
tition, that  Peters,  Converse  and  Shaw  were,  at  the  time  of  their  being  voted  for, 
directors  of  the  City  Bank,  and  so  contioued  until  after  the  5th  instant.  It  is  ques- 
tionable whether  the  disclaimer,  as  framed,  is  tq  be  deemed  an  admission,  on  their 
port  of  the  existence  of  the  alleged  disability.    But  if  it  be  so  considered,  it 
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WiLTz  cannot  be  regarded  as  binding  on  the  other  defendants,  who  have  not  concnired  in 
Petxrs.  ^^  °o^  ^^  ^^  corporation.  No  evidence  has  been  adduced  that  such  disability 
existed;  and  the  plaintiff's  counsel,  in  his  brief,  admits  that  the  disclaimer  by  the 
three  in  no  manner  alters  the  issue  as  to  the  other  six,  who  formally  denied  aO  the 
allegations  of  the  petition,  except  such  as  were  expressly  admitted.  It  is  proper 
to  add  that,  the  appeal  is  taken  by  the  six  directors. 

While  it  is  the  duty  of  our  courts  to  grant  the  extraordinary  remedy  of  quo 
warranto  to  all  those  who  are  entitled  to  it  under  the  liberal  provisions  of  oar 
Code,  it  is  equally  their  duty  to  administer  the  remedy  with  reference  to  the 
principles  recognized  in  that  jurisprudence  from  which  the  writ  was  derived,  so 
far  as  those  principles  are  consistent  with  the  spirit  of  our  institutions,  and  with 
sound  reason  and  equity.  Dissensions  and  lawsuits  between  the  members  of  a 
corporation,  like  quarrels  in  a  family  or  partnership,  are  dangerous  to  its  well 
being;  and  those  who  bring  matters  pertaining  to  its  administration  before  the 
tribunals,  ought  not  only  to  prove  that  irregularities  have  been  committed,  but 
should  also  be  free  firom  the  objection  of  having  paiticipated  or  acquiesced  in 
them.  A  court  of  justice,  m  such  cases,  cannot  be  expected  to  take  asseitions 
for  proof,  nor  even  to  hear  a  party  whose  complaints  are  inconsistent  with  his 
own  conduct. 

When  any  competent  stockholder  presents  before  us  a  case  in  which  the 
Irregularities  are  proved,  which  are  complained  of  by  the  plaintiffs,  and  are,  in 
their  turn,  asserted  in  recrimination  by  the  defendants,  it  will  be  our  duty  ta 
declare  their  legal  effect.  Until  then  it  is  unnecsssary,  and  would  be  improper, 
to  do  so. 

Upon  the  question  of  the  jurisdiction  of  this  court,  which  was  suggested  by 
the  plaintiffs,  we  deem  it  unnecessary  to  do  more  than  refer  to  the  reasons 
given  by  the  district  judge,  on  the  motion  taken  below  to  set  aside  the  order  of 
appeal.  The  allegation  of  the  petition  was,  that  the  new  directors  did  "  induct 
themselves,  on  the  12th  inst.,  into  the  bank  as  directors,  and,  so  pretending  them- 
selves, did  proceed  to  elect  Samuel  J.  Peters^  as  their  president,  and  have 
taken  unlawful  possession  of  the  said  institution,  to  the  loss  and  injury  of  the 
stockholders  to  a  large  amount,  and  of  your  petitioners  in  particular,  as  stock- 
holders, in  a  sum  exceeding  $5000. " 

It  is  therefore  decreed  that,  the  judgment  of  the  court  below  be  reversed,  and 
that  the  petition  of  the  plaintiffs  be  dismissed ;  the  plaintiffs  paying  the  costs  ii\ 
both  courts. 


Amonett,  Executor,  t;^  Fisk. 

A  party  to  an  action,  to  whom  an  interrogatory  ik  propounded  by  his  advenaiy,  may  state  ia 
his  answer  any  matter  pertinent  to  the  issue,  and  clearly  connected  witii  the  facta  which  his 
adversary  is  seeking  to  establish.  The  answer  may  be  qualified  hy  the  statement  of  facts- 
which  would  prevent  the  conseqaences  of  an  abaolate  and  unqualified  answer. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Btu^nan^  J. 
Vason,  for  the  plaintiff.     Elmore  and  W.  W.  King,  for  the  appellant.     Th» 
judgment  of  the  court  was  pronounced  by 

SuDELL,  J.    To  what  extent  a  party  interrogated  may  cany  his  answers  b»^ 
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yond  a  categorical  reply  to  the  questions  propounded,  was  a  subject  considered  in      Amonett 
the  case  of  Haynes  v,  Heard^  3.  An.  648.    The  court  below  correctly  refused         Yuh. 
to  strike  out  a  portion  of  the  answers  of  the  defendant,  and  they  were  prop- 
erly received  as  evidence.* 

Upon  the  question  of  privilege,  we  deem  it  unnecessary  to  do  more  than  to 
refer  to  the  satisfactory  opinion  of  the  district  judge. 

As  the  evidence  was  conflicting,  and  was  considered  by  the  district  judge  as 
leaving  in  doubt  the  right  of  the  defendant  to  a  judgment  against  the  succession 
for  the  amount  of  the  balance  of  the  account,  we  will  not  disturb  the  judgment 
in  that  resj^ect.  But,  under  all  the  circumstances,  we  deem  it  equitable  to 
reserve  the  rights  of  the  defendant,  if  any  there  be,  against  the  succession  of 
SlaughUr. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  so  amended, 
88  to  reserve  the  rights  of  the  succession  of  Abijah  Fisk,  if  any  it  may  have* 
ag^st  the  succession  of  Saughter ;  and  that,  so  amended,  the  judgment  be  in 
bU  respects  affirmed ;  the  costs  of  the  appeal  to  be  paid  by  the  appellee. 


Wilson  et  al.  v.  CnuaciiMAf^. 

Whatever  may  be  the  right  of  a  party  to  appeal  at  once  finom  a  refiual  to  set  a«ide  a  Beqaeetnl- 
tion  by  which  hia  property  ia  actually  detained  in  legal  castody,  it  cannot  be  extended  to  the 
caae  of  one  who  haa  been  restored  to  possession  by  giving  bond.  It  cannot  be  said  that 
&e  judgment  worlu,  or  may  work,  an  irreparable  ii^jnry,  which  is  the  test  by  which  to 
determine  whether  an  appeal  will  lie  from  an  interlocatoxy  judgment  before  a  trial  on  the 
merits. 

APPEAL  firom  the  Fourth  District  Court  of  New  Orleans,  Stratdbridge,  J. 
HunUm  and  Micou,  for  the  plaintiffs.     T.  R,  Wolfcj  Lockett  and  Gooldj 
for  the  appellants.    The  judgment  of  the  court  was  pronounced  by 

SiJDKi.1.,  J.  A  sequestration  having  been  levied  upon  goods,  Gilchrist  bond- 
ed them,  and  a  rule  was  then  taken  by  the  defendant  and  Gilchrist^  to  show  cause 
why  the  sequestration  should  not  be  set  aside.  Upon  hearing,  the  court  dismissed 
the  rule;  and  from  this  refusal  to  set  aside  the  sequestration,  the  defendant  and 
third  opponent  appealed. 
Whatever  may  the  ri^t  of  a  party  to  appeal  at  once  fi-om  the  refusal  to  set 

"Plaintiff  propounded  the  following  interrogatories  to  the  defendant.  "Did  you  receive  the 
twenty-two  bales  of  cotton  consigned  to  you  in  the  annexed  hills  of  lading?  Have  you  sold 
them?  If  yea,  when  and  to  whom,  and  at  what  price?"  To  these  interropratories  the  defend- 
ant answered:  "He  did  receive  twenty-two  bales  of  cotton  from  W.  C-  Watsoriyttie  overseer 
of  a  plantation  called  DeahC$  plantation^  which  was  said  to  belong  to  the  succession  oiSlausfh- 
ter :  That  $aid  Wat»an  acted  at  oveneert  and  kad  the  mana^emeiU  and  control  tJiereof^ 
^ciik(h€  knowledge  arid  consent  of  the  legal  representatives  of  the  said  succession ;  and  thai  Wat- 
toninformed  thedeponerUtheUeeriainsuppliesvjere'iiecessarytocarryonthesaidplaTUatioTi,  and 
the  ktring  of  certain  negroes^  of  which  deponent  had  the  control^  was  necessary  to  save  the 
then  Rowing  crop ;  that  this  took  place  about  the  5th  of  August :  That  deponent  is  cerlaint 
fromhis  own  knowledge  of  theaffatrs  of  said  plantation  and  the  means  of  the  successiottj  that 
^is  information  was  correct :  Thai  he  accordingly  agreed  to  furnish  the  necessary  supplies, 
and  to  hire  the  negroes^  with  the  understanding  that  Watson  was  to  send  him  the  cotton  made 
on  the  plantation  for  sale,  and  ,that  he  was  to  be  reimbursed  out  of  it:  That  deponent  did 
fnnUsK  the  suppites,  as  duirged  in  his  account  filed  with  this  answer,  and  did  hire  the  negroes 
as  therein  charged,  making  the  sum  of  $1406  48  ;  TheU  Watson  Ticver  sent  him  but  the 
twenty-two  bales  above  meiUioned,  which  were  sold  to  Messrs.  F.  M.  Weld  Sp  Co.i  as  per  the 
annexed  account  of  sales,  afid  amounted  to  the  nett  price  of  $555  80,  after  paying  tl^e  charges 
upon  the  same,  which  left  a  balance  still  due  him  af  $850  dd."  The  motion  of  the  plftintiff  was, 
to  strike  out  that  part  of  the  answer  prined  iu  italics^  R. 
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WiLsoii  aside  a  sequeBtration,  by  which  his  property  is  actually  detained  in  legal  custody. 
Churchman.  ^^  think  the  right  should  not  be  %xtended  to  a  caBe  where  the  party  has  been 
restored  to  the  possession  by  giving  bond.  It  cannot  be  said,  in  such  a  case,  that 
the  judgment  works,  or  may  work,  an  irreparable  injury;  which  is  the  proper  test 
in  determining  whether  an  interlocutory  judgment  is  appealable,  before  a  trial 
on  the  merits.     See  Hart  v.  Philips^  1  Rob.  223. 

Considering  the  present  appeal  premature,  it  is  therefore  dismissed,  at  the 
cost  of  the  appellantSi 


Not*  et  ux,  t.  Marchesseau. 


Proof  that  plaintifTf  attorney  offered  to  defendant  to  rescind  the  sale  of  &  Akve  on  receiving 
back  the  price,  and  that  the  offer  was  rejected  by  defendant;  who  said  that  a  law  suit  was 
unavoidable,  will  dispense  with  the  necessity  of  a  tender  of  the  slave  before  suing  to  re- 
scind the  sale. 

APPEAL  from  the  First  District  Court  of   New  Orleans,  McHenry,   J- 
Griffin,  for  the  plaintiffs.     Barthe,  for  the  appellant.    The  judgment  of  the 
court  was  pronouced  by 

RosT,  J.  The  plaintiffs  allege  that  they  purchased  of  the  defendant  a  negro 
woman  and  two  children,  for  a  sound  price  and  under  full  guarantee ;  that  be- 
fore, and  at  the  time  of  the  sale,  the  slave  was  afflicted,  to  the  knowledge  of  the 
defendant,  with  a  redhibitory  disease,  which  renders  her  absolutely  useless.  A 
recision  of  the  sale  is  clauxied,  with  damages  and  interest.  The  answer  is  a  gen- 
eral denial.  There  was  judgment  in  favor  of  the  plaintiffs  that  the  sale  be  can- 
celled, and  that  the  defendant  be  condenmed  to  take  back  the  slave  sold,  and  her 
two  children,  and  to  refund  the  price.  The  defendant  has  appealed ;  and  the 
plaintiffs  ask  that  the  judgment  be  amended,  by  allowing  them  the  damages  and 
interest  claimed  in  their  petition. 

The  defendant  contends  that  the  slave  in  controversy,  and  her  two  children, 
should  have  been  tendered  to  him,  and  that,  without  such  a  tender,  the  plaintiffs 
cannot  maintain  their  action.  It  is  admitted  in  the  record  that  the  attorney  of  the 
plaintiffs  offered  to  the  defendant  to  return  the  slave,  and  to  rescind  the  sale,  on 
receiving  back  the  purchase  money,  and  that  the  offer  was  rejected  by  the  defen- 
dant, who  said  that  a  law  suit  was  unavoidable.  This  declaration  of  the  defendant, 
that  he  was  determined  to  have  a  law  suit,  dispensed  the  plaintiff  from  the  for- 
mality of  making  a  tender  in  the  form  prescribed  by  law. 

On  the  merits,  the  case  turns  exclusively  upon  questions  of  fact,  and  the  judg- 
ment is  fully  sustained  by  the  evidence.  We  concur  with  the  district  judge  that 
the  plaintiffs  have  not  made  out  their  claim  for  damages  or  interest 

Judgment  affirmed. 


Martin  et  aL  r.  Chrtstal. 


tt  is  not  necessary,  to  subject  a  party  to  the  penalties  imposed  by  the  tenth  section  of  the 
Stat,  of  1^8  March,  1840,  abblishing  imprisonment  for  debt,  on  one  purchasing  merchandize  for 
cash  and  disponing  of  the  same,  or  removing  it  beyond  the  reach  of  his  vendor,  withoat 
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having  paid  the  price,  that  he  ahonld  have  heen  the  principal  in  tlie  transaction,  where  it        Mahtik 
IB  afaown  that  the  pnrchase  of  the  articles  was  a  fraud  contrived  between  another  person      Cunr 
and  himself,  probably  for  tlieir  mutual  benefit.    The  law  will  hold  both  to  have  been  pur- 
chasers. 

Art.  107  of  the  constitution  relates  exclusively  to  criminal  proceeding's. 

Judicial  proceedings,  having  for  their  object  the  incarceration  of  the  debtor  to  compel  the  pay. 
meiTkt  of  Iiis  debts,  or  instituted  against  a  debtor  guilty  of  fraud,  have  al'wa^^s  been  held  by 
oar  courts  to  be  civil,  and  not  criminal  proceedings.  Proceedings  against  an  insolvent 
debtor  for  fraud,  under  the  stat.  of  28  Marcli,  1840,  are  civil  proceedings. 

APPEAL  form  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.     T. 
!K.  Wolfe,  for  the  plaintiffs.     Race,   Foster  ahd  SouLe,  for  the  ajjpellant. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendant  is  appellant  from  a  judgment  of  the  Third  Dis- 
trict Court  of  New  Orleans,  by  which  he  was  adjudged  to  pay  the  plaintiffs  the 
Bum  of  $965  94,  with  interest  from  judicial  denmhd,  and  to  be  imprisoned  for 
the  pericd  of  two  years  from  the  day  of  the  rendition  of  the  judgment, 

The  proceedings  against  the  appelant  where  instituted  under  the  act  of  the 
28th  of  March,  1840,  entitled  ^n  ac^  to  abolish  mprisonment  for  debt'.  The  trial 
by  jury  was  waived,  and  the  court  held  the  defendant  guilty  of  fraud  under  the 
tenth  section  of  said  act,  in  having  purchased  mei'chandize  in  New  Orleans  for 
cash,  and  having  obtained  possession  thereof  and  having  disposed  of  the  same, 
and  removed  it  beyond  the  reach  of  his  vendors,  without  having  paid  the  price 
or  Wny  patt  thereof. 

It  is  contended  that  Chrysial  was  not  considered  by  the  plaintifl^  as  the  prin- 
cipal in  the  transaction.  We  do  not  think  that  this  was  necessary,  in  order  to  sus- 
tain the  judgment  under  the  act.  It  appears  manifest  that  the  purchase  of  the 
plaintiffs'  articles  by  Van  Allen,  was  a  fraud  concocted  between  him  and  the  de- 
fendant, probably  for  mutliiil  benefit,  and  that  in  the  eye  of  the  law  both  are  held 
to  be  purchasers.  The  evidence  on  this  point,  wo  consider,  fully  supports  the 
judgment. 

It  is  urged  in  behalf  of  the  defendants  that,  the  proceeding  in  this  case  is  a 
prosecutioii  for  the  violation  of  a  statiite,  which  carries  with  it  a  grievous  pen- 
alty— that  of  imprisonment  for  a  term  not  exceeding  three  years ;  that  the  pros- 
ecution is  essentially  a  crii)ainal  one,  and,  not  being  instituted  by  and  in  the  name 
of  the  State,  but  conducted  on  the  petition  of  the  plamtiffs  solely,  it  cannot  be 
sustained  under  art.  107  of  the  constitution.  That  art.  provides  that,  •»  prose- 
cutions shall  be  by  indictment  or  information,"  *'Les  poursuites  criminelles  se 
feront  par  acte  d'accusation  ou  sur  information."  This  provision  was  not  in  the 
old  constitution.  But  from  section  18  of  art.  6  of  tlie  constitution  of  1812v 
and  from  the  othei:  provisions  of  (ut.  107,  evidently  refera  exclusively  to  ciriminal 
proceedings. 

Judicial  proceedihgs  having  for  theb*  object  the  incarceration  of  the  debtor  for 
the  |)ayment  of  his  debts,  have  always  been  held  by  our  couits  to  be  civil  and  not 
criminal  proceedings.  Notwithstanding  the  caution  with  which  the  rights  of  the 
nmian  citizen  were  protected  by  the  laws,  after  a  certain  delay  in  the  payment 
of  a  debt  the  debtor  was  delivered  into  the  power  of  the  debtor  by  virtue  of  a  san- 
guinary'law  of  the  twelve  tables;  and  although  civilization  and  humanity  in  time 
modified  it,  its  vestiges  still  exist  under  our  modera  social  S3'stems.  In  Louisiana 
the  writ  of  capias  ad  satisfaciendum,  in  ordinary  cases  of  debt,  was  only  abolished 
by  this  act  of  1840.  The  object  and  policy  of  that  wi'it  was  not  the  punishment 
of  the  debtor,  but  to  force  him  to  discharge  his  debt  by  depriving  him  of  his 
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Martiw  liberty.  Under  this  view  of  the  subject,  the  Supreme  Court  held  the  piDceedingtf 
Cbrtstal.  under  this  act  to  be  civil  and  not  criminal,  in  MaurirCs  case,  15  La.  536.  Tfaat 
case  was  one  that  attracted  great  attention  at  the  time,  and  was  fiiUy  and  thoroagh- 
ly  considered.  Under  the  insolvent  acts  of  1808  and  1817,  the  proceedings  against 
debtors  guilty  of  fraud,  under  which  the  gravest  penalties  were  incurred,  have 
always  been  held  to  be  civil  proceedings;  and  the  Supreme  Court  has  notonly  uni- 
formly taken  cognizance  of  them,  but  has  more  than  once  reversed  verdicts  of  ju- 
ries by  which  the  defendants  had  been  acquitted — a  power  which  no  court  w^ould 
attempt  to  assume  in  any  other  than  a  civil  proceeding.  Andrews  v*  His  Creditors, 
11  La.467.  Castel  v.  Creditors^  4  La.  674.  Coquet  v.  Creditors,  4  La.  198* 
Prados  v.  Creditors,  1  La.  175. 

Considering  the  character  of  these  proceedings  under  our  jurisprudence,  as 
settled  by  decisions  in  the  court  of  the  last  resort,  we  think  the  provisions  of  the 
107th  art.  of  the  constitution  not  applicable  to  them,  it  relating  only  to  criminal 
prosecutions.  Judgment  c^fimied* 


Ricfi  V.  Walsh. 

An  affidavit  by  a  party  **tbat  the  facta  set  forth  in  the  above  petition}  wfaach  in  hia  opimon 
render  an  injunction  nccesaary,  are  true  to  the  best  of  his  knowledge  and  belieil"  is  insuf- 
fident  to  sustain  an  injunction,  for  its  uncertainty.  It  is  susceptible  of  two  constructions ; 
one  of  which,  that  the  party  means  to  sWear  that  stfch  of  the  facts  stated  in  the  petition 
as,  in  his  opinion»  render  an  injunction  neceMary,  are  true,  would  render  it  defective.  Tbd 
affidavit  must  be  clear  and  unequivocal,  establishing  all  the  facts  which  would  warrant  the 
interierence  of  the  court,  and  laying  a  clear  basis  for  an  indictment  for  peijury,  if  any  of 
the  assertions  be  untrue. 

APPEAL  from  the  Fourth  l>istrict  Court  of  New  Orleans,  Strawhridge,  J. 
H,  A,  Bullard  and  Frosty  for  the  appellant.  Warfield  and  Rand,  for  the 
defendant.    The  judgment  of  the  court  was  pranounced  by 

Slidell,  J.  This  appeal  is  taken  from  a  judgment  of  the  court  sustaining 
a  motion  to  dissolve  the  injunction  obtained  by  plaintiff,  upon  the  ground,  amon^ 
others,  that  the  affidavit  was  defective.  It  was  in  these  words:  ^^ Dan  Rice, 
the  above  named  petitioner,  makes  oath  that  the  facts  set  forth  in  the  above  peti- 
tion, which  in  his  opimon  render  an  injuction  necessary,  are  true  to  the  best  of 
his  knowledge  and  belief.*' 

This  affidavit  Is  susceptible  of  two  constmctions.  One  is,  that  the  plaintifi' 
means  to  swear  that  the  facts  set  forth  in  the  petition  are  true,  and  that  in  his 
opinion  they  render  an  injunction  necessary,  llie  other  is,  that  he  means  to 
swear  that  such  of  the  facts  stated,  as  in  his  opinion  render  an  injunction  neces^ 
sary,  are  true.  Construed  in  the  former  sense,  the  affidavit  would  be  good ;  in 
the  other,  it  would  be  defective. 

A  party  applying  for  an  injunction  should  present  an  affidavit  clear  and  une-' 
quivocalf  establishing,  by  his  oath,  all  the  facts  which  Would  warrant  the  inter" 
ference  of  the  court,  and  laying  a  clear  basis  for  an  indictment  for  perjury,  if  any 
of  the  assertions  sworn  to  be  untrue.  When  the  affidavit  has  a  doubtful  aspect, 
as  in  the  present  case,  the  injunction  ought  not  to  be  granted  or  maintained. 
See  Hubert  V.  Toly,  6  La.  52.     Canal  Bank  v.  Carriel,  3  An.  116. 

It  is  conceded,  however,  that  the  allowance  of  ten  per  cent  interest  was  incor- 
rect, the  case  not  being  within  the  statute  of  1631. 
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It  18  theraibre  decreed,  that  the  judgment  of  the  District  court  be  amended,  Rici 

by  striking  therefrom  the  allowance  of  ten  per  cent  interest,  and  that  so  amended  Walbh. 
it  be  affirmed ;  the  appellee  paying  the  costs  of  this  appeal. 


Thierry  et  al.  v.  Laffon. 

The  pay^ee  of  a  bill  of  exchange  drawn  abroad,  payable  and  ptotested  here^  cannot  reoorer 
damages  against  the  acceptor. 

In  t.n  action,  by  the  payees,  on  a  bill  endorsed  by  themselve9»  and  afterwards  by  a  tliird  per- 
son, in  blank,  it  is  wmeceMary  to  state  snch  endorsements  in  the  petitbn^  or»  in  the  ab- 
sence of  any  evidence  to  impugn  the  title  of  the  plaintifis,  to  prove  them  cm  the  trial 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Lombard^  for  the  plaintiffs.  Griffin^  for  the  appellant.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  The  plaintiffs,  as  payees  of  a  bill  of  exchange,,  drawn  in  Paris, 
and  payable  in  New  Orleans,  sue  the  defendant  as  acceptor.  The  judgment 
allows  the  plaintiffs  the  amount  of  the  biU,  with  interest  from  date  of  protest, 
and  five  per  cent  damages.  We  are  not  aware  of  any  law  allowing  damages 
against  the  acceptor,  under  the  circumstances.  In  the  case  referred  to  ("Pec^cf 
T.  Mayer,  14  La.  74,)  the  defendant  was  the  drawer  of  the  bills. 

The  bill  exhibits  the  blank  endoraements  of  the  payees  and  of  one  TighUr. 
These  endorsements  were  not  stated  in  the  petition.  It  was  not  necessary  so  to 
atate  them,  nor  to  prove  them  at  the  trial.  See  the  case  of  Hepburn  v.  Ratliff, 
2  An.  331.  There  was  no  evidence  offered  by  the  defendant  to  impugn  the  title 
of  the  plaintiffs. 

It  is  therefore,  decreed,  thai  the  judgment  be  amended  by  striking  therefrom 
the  allowance  of  damages;  and  that,  so  amended,  the  judgment  be  affirmed ;  the 
plaintiff  paying  the  costs  of  this  appeal. 


Succession  of  Prevost. 

After  the  lapse  of  a  centnrj',  a  marriage,  which  had  never  been  doubted  or  denied,  mast  be 

held  to  have  been  duly  solemnized. 
A  marriage,  celebrated  in  Looisiana  before  th&  jeer  Pr87,  maybe  proved  by  reputation.  Per 

Cvr:  Under  the  laws  of  Spain,  in  foree  aft  that  time,  proof  of  marriage  by  reputation,  was 

sufficient,  in  dvil  suits. 
Decision  in  PaUon  v.  Pkiladdphia,  1  An.  98,  affirmed,  jso  far  as  it  declares  that  the  regula- 
tions of  the  council  of  Trent,  in  regardto  marriages,  were  never  extended  to  tlie  colony  of 

Louisiana  by  the  king  of  Spain. 
The  certificate  of  a  priest,  attesting  the  celebration  of  a  marriage  in  l3ie  Spanish  colony  of 

Louisiana,  before  the  year  1783,  theagh  not  signed  by  thb  parties:  nor  hy  witnesses,  is  proof 

of  a  legal  marriage. 
Where  the  marriage  of  tibe  parentiB.has  been  proved,  parol  evidence  is  sufficient  to  establish 

the  legitimacy  of  their  children. 
No  objection  to  evidence  will  be  considered  on  appeal,  unless  specified,  and  reserved,  in  a 

l»n  of  exceptions.    No  notice  will  be  taken  of  any  agreement,  alleged  by  the  counsel  of 

one  party  to  have  been  made  with  the  other  party,  that  theevidtfice  was  received  snl^^ 

U}  all  legal  exceptions.. 
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SuccKssioy      1  PPEAL  from  the  District  Court  of  St.  Bernardi  Rousseau^  J.    Griffon  and 
Frivost*      -^  Simon  J  for  the  petitioners.  Buisson  and  Maurian^  lor  the  appellants.    The 
judgment  of  tlie  court  was  pronounced  by 

RosTf  J.  Rosalie  Verrct  and  others  sue  to  be  recognized  as  collateral  heirs 
of  Edward  Prevost,  who  died  leaving  neither  descendants  nor  ascendants. 
They  allege  their  legitimate  descent  from  yicolas  Ferret  and  Marie  CantrdUt 
his  wife,  who  wero  die  common  grand-father  and  grand-mother  of  themselves 
and  the  deceased.  The  children  of  the  late  Mrs.  Hanoteauy  a  first  cousin  of  the 
deceased,  oppose  the  plaiutiffti*  claims,  and  allege  themselves  to  be  his  only  legiti- 
mate heirs.  They  contend  that  the  evidence  furnished  by  the  plaintiffs  in  sup- 
port of  their  pretensions,  is  either  null,  or  insufficient  to  establish  their  quality  of 
heirs.  The  court  below  considered  the  evidence  of  the  plaintiffs  sufficient,  and 
ordered  that  they  be  put  in  possession,  in  equal  shares,  of  nineteen-twentieths  of 
the  succession^  reserving  the  other  one-twentieth  to  the  children  of  Mrs,  Hano- 
teaUf  in  right  of  their  mother.    The  opponents  have  appealed. 

In  the  evidence  adduced  by  the  plaintiffs  to  prove  their  heirship,  there  are 
two  acts  of  marriage  wanting :  that  of  Nicolas  Verret  and  Marie  Cantrelle,  the 
common  grand  father  and  grand  mother  of  the  appellees  and  of  the  deceased,  and 
that  of  Louis  Verret  and  Marie  Patin,  the  father  and  mother  of  four  of  the 
appeUees.  There  are  also  two  acts  of  baptism  wanting:  that  of  ^dolphe  Verret 
and  that  of  Martial  Verret,  two  of  the  appellees,  sons  of  Jacques  Verret  by  his 
second  mnrriage. 

The  man-iage  of  Nicolas  Verret  and  Marie  Cantrelle  must  have  taken  place 
before  the  year  1749,  as  their  first  child  Marie  was  baptized  on  the  16th  Sept.  of 
that  year.  It  is  proved  that  the  records  of  the  marriages  celebrated  in  New 
Orleans  from  the  year  1720  to  1772  were  regularly  kept,  and  that  those  records 
wero  lost  in  the  conflagration  of  the  21st  March,  1788,  which  destroyed  this  city. 

Verret  resided  in  the  city  of  New  Orleans,  and  oU  his  children  w:ere  baptized 
there,  as  his  legitimate  issue  from  Marie  Cantrelle.  We  ^ould  presume  from 
these  facts,  if  it  were  necessary,  that  the  marriage  was  also  celebrated  there* 
But,  af^r  the  lapse  of  a  century,  without  the  legality  of  this  marriage  having 
ever  been  doubted,  controverted,  or  denied,  it  must  be  held  to  have  been  duly 
solemnized.     Clapier  et  al.  v.  Banks,  10  La.  68. 

The  marriage  of  Louis  Verret  and  Marie  Patin  is  proved  by  reputation.  It 
is  shown  that  the  act  of  marriage  cannot  bo  found  in  the  parish  of  Pointe  Coupe^, 
where  the  marriage  is  said  to  have  been  celebrated.  But  the  certificates  of 
baptism  of  his  four  children,  in  which  they  are  recognized  as  legitimate,  are 
produced.  These  children  are  acknowledged  by  the  other  appellees  as  their 
coheirs,  and  witnesses  testify  to  their  status  as  legitimate  children,  and  that 
they  inherited,  as  such,  the  succession  of  their  father. 

This  is  not  a  case  in  which  proof  of  the  due  solemnization  of  the  marriage  is 
necessary.  The  marriage  must  have  taken  place  before  1787,  Godfrey  Verret 
the  first  issue  of  it,  having  been  baptized  on  the  18th  of  February  of  that  year. 
Under  the  law  of  Spain,  in '  force  at  that  time,  proof  of  marriage  by  reputa- 
tion, was  sufficient  in  civil  suits.  "  Pi*aesumptio  se  sola  prdbat,  tantum  semi- 
plene,'*  says  Ferraris,  in  his  Bibliotheca  Canonica,  Juridica,  6cc.  vol.  7,  verbo 
Proesumptio,  no.  17 ;  but  he  adds :  "Si  autem  proesumptio  probabilis  adjuvetor 
publica  fama,  vel  aliis  adminiculis,  potest  etiam  facere  plenam  probationem; 
colligitur  clare  ex  cap.  illud  11  de  Proesumptionibus,  (the  writer,  I  suppose, 
refers  to  Menochius,)  juncto  ejus  summario,   ubi  dic^itur,  quod  per  cohajbita- 
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tionem  dratmam  et  famam  de  mati'imonio,  aliaqne  adminicula,  probatur  matri-  Bccckssioit 
moniuDi;  et  ex  cap.  tertioloc.  13  eodem,  juncta  glosaa  a  DD.  Ibidem."  Same  pexvost. 
author,  no.  18. 

Proesumptio  vehemens,  sen  violenta,  facitplenam  probationem,  adoo  utad  con- 

demnationem  sufficiat  saltern  incausts  civilibus,  non  nimium  arduis. "    lb.  do.  19. 

Ex  soils  prcBSumptionibus  etiam  vebementibus  nemo  in  causSL  criminali  crimi- 

naliter  mota  condemnandus  est,  nisi  tanien  sint  indubitata,  luce  clariora,  sou 

taiJa  quse  evidentiam  rei  mducant.     lb.  np.  20. 

The  evidence  adduced  is  sufficient  fe^  the  purposes  of  this  suit. 
It  is  urged  by  the  opponents  that,  during  the  dominion  of  Spain,  marriages  were 
regulated  by  the  coundl  of  Trent,  whi^h  required  them  to  be  celebrated  by  the, 
parrochus  of  the  parties,  or  a  priest  delegated  by  hpi,  in  presence  of  two  wit- 
nesses, under  the  pain  of  nullity;  and  that  as  ^he,  certificates  of- the  priest, 
adduced  as  evidence  of  themarriageof /ac^e«  VerretvrithMafgueriteShcweit' 
zerj  and  of  Augustin  Verre^  with  Marie  Bujeaud,  are  signed  neither  by  the 
parties  nor  by  witnesses,  they  are  not  proof  of  a  legal  marriage. 

In  the  case  of  Pattonv.  The  cities  of  Philcuielphia  and  New  Orleans,  1  An.  p. 
104,  this  question  \vas  thoroughly  examiz^ed;  and  we  came  to  the  conclusion  that 
the  regulations  of  thp  council  of  Trent,  in  relation  to  marriages,  were  never 
extended  to  the  colony  of  Louisiana.  \\(e  adhere  to  t^is  opinion,  and  are  satis- 
fied that  the  solemnization  of  these  two  man'iages  was  sufficient,  under  the^ 
regalations  of  the  qhurch,  as  they  existed  before  the  covncil  of  Trent^ 

The  affidavits  of  Adolphe  and  Martial  Verret,  introduced  without  opposition, 
and  the  testimony  of  their  godfather  and  godiQpther,  pirove  their  legitimate  filia- 
tion from  Jacques  VerreU  and  alsQ  that  of  thei|;  brothers,  and  sisters.  This  evidence, 
is  corroborated  by  the  testimony  of  AurUien  Verret,  who  stated  that  he  knows, 
all  the  pet^oners,  either  personally  or  by  reputation  ;  that  the  genealogical  tab- 
leau filed  in  this  case  is  correct;  and  that  all  the  children  of  Nicolas  Verret  and» 
Marie  Cavjtrelle  hnd  died  before  the  institution  of  this  suit;  that  he  knows  per- 
sonally all  the  childrep  of  Louis  Verret ;  tliat  it  is  to  his  knowledge  that  they, 
inherited  their  father's  estate;  that  they  were  alway  reputed  legitimate;  andj 
that,  if  they  were  not,  he  would  certainly  knoi^r  i^ 

Considering  as  proved  the  marriages  of  the  fathers  and  mothers  of  the  plaintiffs^, 
the  evidence  adduced  by .  them  sufficiently  proves  thpir  legitimate,  filiation.  Hob- , 
dy  V.  Jonest  2  An.  944.. 

In  coming  to  this  conclusion  w;e  have  taken  no  notice  of  tho,ngreement  alleged*, 
by  the  opponents  to  exist  between  them  and  the  plain  tiffs,  tli^at  the  documents, 
and  affidavits  offered  in  evidence  were  receive<J  subject  to  all  legal  exceptionSf 
Under  the  uniform  jurispinidenco  of  this  court^  no  objections  to  evidence  can  b^/ 
considered  op  appeal,  unless  they  are  specified  and  reserved  by  a  bill  of  excoptionf« 

Judgment  qffirmed* 


CoNREY  t?.  Harrison  et  al. 


Wbere  intenrogmtDrieg  are  propounded  to  a  plaintiff  in  answer  to  one  of  which  be  statei  fchat 
defendant  is  indebted  to  him  in  the  amoont  sned  for  in  an  action  againBt  him  as  drawer  of 
a  bill  of  exchange,  it  will  be  nnnecessary  to  make  any  further  proof  of  his  claim  until  the 
answer  is  rebutted  by  sufficient  evidence. 
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HaRU190!T. 


CoNRET        An  Agent,  in  possession  of  a  bill  endorsed  in  blank,  may  maintain  an  action  on  it  in  bos  own 
name.     The  fact  that  the  bill  belonged  to  a  third  person  is  unimportant,  except  to  enable 
the  defendant  to  oppose  any  equitable  defence  against  the  true  owner. 
W  here  a  court  of  the  first  instance  is  not  required  to  pronounce  on  an  excepdon  of  lis 
pendens^  before  going  to  trial  on  the  merits,  it  will  be  considered  as  waived. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy  J.  Locketi 
and  Goold,  for  the  pkintiff.   /.  and  H.  H.  Strawhridge,  for  the  appeilaot^ 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  defendant,  ffarrison^f  d^eoxands  the  renewal  of  the  judg- 
ment, upon  the  ground  that  thero  is  no  evidence  that  he  received  notice  of  protest 
of  the  bill  of  exchange,  upon  which,  he  is  cUarged, 

Harrison  propounded  interrogaWnes  to  th,e  plaintiff,  m  answer  to  one  of  whicb 
the  plaintiff  replied  that,  Harrison  was  indebted  to  hi9i»  for  the  reasons  aUeged 
in  the  petition,  in  the  sum  there  stated,  subject  to  certain  credits  as  stated  in  the 
answer.  It  was  not  necessary  to  make  furtbieir  proof  until  this  answer  was  re- 
butted by  sufficient  testimony.  With  regard  to  the  fact  disclosed  in  the  plaiutJfiT'v 
answers,  that  the  biUbelon^d  to  the  bank  of  Qhariestoa,  whose  agent  the  plain- 
tiff is,  it  was  unimportant,  except  to  enable  th^  defendant  to  show  an  equitAble 
dcfencQ  against  the  time  owner,  which  he  has  not  donox  The  bill  being  endorsed 
in  blank,  and  in  Conrey^s  possession,  he  could  mainljaiu  an  action  upon  it  in  his 
o\rn  name. 
^  Elhert  pleaded  the  pendency  of  another  suit  against  him ;  but  there  is  nothing 
in  the  transcript  to  show  that  the  court  was  called  to  pronounce  upon  tMs  ex- 
peptJon,  before  going  to  trial  u]X>n  the  merits..  See  Kempe  v.  Hunt,  4  La.  482. 

Judgment  ajffirmed^ 


4   860) 

47  15851 

I    4    860  DWIGHT,    CoCatOl?   V.  McMlLLEN. 

I  48  1460 

I  J^   an2     "^  nsotion  to  dismiss,,  on  the  ground  that  the  transcript  was  not  fil^d  in  (jme^is  not  reqnired 
.  62  1637        to  be  made  witliin  three  days  after  the  filing  of  the  record. 

4    8601 
1104  W\     k  PPEAL  from  the  FifVh  District  Court  of  New  Orleans,.  Buchanan,  J.    J, 

4  "350    -f^  ^^^  ^'  ^^'  StrawbridgCj  for  the  plaintiff.     Leivis  and  Bermudez^  for  th« 

jIlL— L^   appeUant.     The  judgment  of  the  court  (King,  J.  absent,.)i  was  pronounced'by 

|ll6    4»|       Sl^dell,  J.     Thi?  appeal  was  returnahle  on  the  1st  mpuday  of  November, 

\847,  and  the  transcript  was  not  filed  until  the  6th  of  the  ensuing  Decemben. 

The  appellee  has  movedt  upon  this  ground,  the  dismissal,  of  the  case  ;  to  which 

.  inotjon  the  appellant  replies  that^  it  was  npt  made  within^  three  days  after  the 

transcript  was  filed,  and,  under  the  ruling  in.  O^Rsilly  v«  McLeod,.  2  An.  138, 

cannot  be  entertained. 

Under  the  provisions  of  the  Code  of  Practice  we  have  frequently  held  that, 
a  party  who  neglects  to  file  the  transcript  seasonably,  must  be  considered  as  having 
abandoned  his  appeal.  The  omission  of  the  appellee  to  move  for  the  dismissal 
upon  that  ground  within  three  days  after  the  filing  of  the  transcript,  ought  not 
to  bar  the  appellee,  for  two  reasons :  first,  because  he  was  not  cited ;  and 
secondly,  because  he  cannot  be  held  to  constant  vigilance,  after  tiie  legal  delay 
has  passed,  in  watching,  day  by  day,  the  docket  to  see  at  what  time  the  negligent 
i^ppellant  will  file  the  transcript. 

The  appellee  cannot  be  considered  as  having  waived  his  right  to  a  dismissal,  und 
the  motion  must  be  maintained.  Appeal  dismissed. 
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Wilson  et  al.  r.  Lambeth  et  aL 

In  an  action  on  a  bill  of  exchange  payable  "in current  city  note*/'  which  plaintiffs  aver  were, 
at  matarity  of  the  bill,  and  Btill  are,  at^Mtr  and  equivalent  to  specie,  where  no  proof  is  offered 
on  either  side  as  to  their  v&lae  at  matarity  or  at  the  time  of  the  trial,  judgmeut  mast  be 
rendered  for  the  amoant  payable  according  to  the  tenor  of  the  bill,  thoagh  the  notes  were 
below  -par  at  the  maturity  of  the  bill,  but  at  par  at  the  time  of  the  trial.  It  was  incumbent 
on  defendants,  and  not  on  plaintiffs,  to[prove  the  value  of  the  notes  at  the  maturity  of  tlie  bill, 
and  at  the  time  of  the  trial. 

APPEAL  from  the  F^ourth  District  Court  of  New  Orleans,  StrawhridgCi  J. 
In  this  case  there  was  a  judgment  below,  **that  the  plaintiiTs  recover  from 
the  defendants,  in  solidos  the  sum  of  $1,800,  with  legal  interest  thereon  from 
21st  April,  1642,  until  paid,  and  costs/'  The  reasons  assigned  by  the  judge  for 
this  opinion  are  as  follows :  "  The  plointiif  s  claim  the  sum  of  $1,800  from  the 
defendants,  in  solidoy  under  a  bill  of  exchange,  payable  on  the  18th  December, 
i841,  which  was  accepted  to  be  paid  *  in  current  city  notes,'  which  the  petition 
avers  were,  at  the  time  of  maturity,  and  are  now,  Btpar,  and  equivalent  to  specie. 
^Defendants  pleaded  a  genera]  denial,  but  no  proof  was  olfered  on  either  side  ot 
the  state  of  the  currency,  either  at  maturity  or  at  present;  but  defendants  con> 
tend  that  it  was  the  duty  of  plaintiffs  to  have  offered  proof  of  both,  and  that  they 
would  then  be  entitled  to  judgment  for  the  depreciated  value  at  maturity,  payable 
in  the  currency  of  the  present  day.  Under  the  pleadings^  it  was  incumbent  on 
die  defendants  to  have  offered  proof,  to  bring  the  facts,  on  which  they  rely,  to  the 
notice  of  thecourt.  They  ^orm  their  ground  of  defence  ;  without  them  there  is 
no  case,  but  that  of  an  orditiaiy  suit  on  a  bill  of  exchange,  before  the  court.  The 
plaintiffs  were  not  bound  to  offer  this  proof,  although  aDeged  in  their  petition,  i^ 
they  had  made  out  their  case  without.  It  is  certainly  known  to  the  court  per- 
sonally that,  about  the  time  of  maturity,  the  currency  of  the  banks  of  this  city 
Was  depreciad^d ;  but  if  it  could  judicially  takd  notice  of  this  iact,  it  cannot  and 
ioes  not,  either  personally  or  individually,  know  what  was  the  rate  of  deprecia- 
tion, or  in  what  paper  the  defendants  chose  to  poy  ^for  one  ot  the  cases  had  gone 
so  fur  as  to  decide  that  the  choice  lay  with  the  debtor,) — Orleans  or  Atcfaafulaya, 
for  all  were,  in  the  sen&e  in  which  the  tenn  is  used,  *  current.'  They  only  dif- 
fered from  the  others  in  passing  at  a  greater  discount.  Hie  defendants,  in  this 
state  of  thingA,  with  comuiendable  prudence,  made  a  eohditional  acceptance. 
Ilad  they  paid,  or  tendered,  at  maturity,  their  obligations  would  have  been  dis- 
charged. They  broke  thift  condition,  and  1  am  of  opinion  ai*e  bound  now  to  pay 
According  to  the  tenor  of  thiBir  bill.  There  is,  therefore,  judgment  for  plaintiffs 
against  defendants,  in  solidb^  dec."    The  defendants  appealed. 

T.  jR.  Wolfe,  foi-  the  plaintiffs.  Pitts  and  Wrn.  M,  Randolph,  for  the  appeUantsi 
The  judgment  of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slidell,  Ji  For  the  reasons  giveU  by  the  district  judge,  the  judgment  of  the 
tC^rt  bebw  is  affirmed,  with  costs. 


Whitbnright  et  al.  r.  Lbavitx  et  al* 

Pecision  in  Richardson  V.  LeaviUi  1  An.  430,  affirnied^ 
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wHiTENRiGHT     A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhrid^e^  J. 
Lkvitt.       -^  Lockttt  and  Gooldj  for  the  appellants.     Cohen  and  T.  A.  Clarke,,  for  the 
defendants.     The  judgment  of  the  court  (SlidelU  J*  Qot  sitting,  having  been  of 
counsel,)  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs,  who  are  merchants  residing  in  the  city  of  New 
York,  instituted  suit  against  the  defendants,  /.  W.  &f  R.  Leavitt,  who  are  ako 
merchants  in  New  York,  by  attachment.  The  property  attached  Was  claimed 
by  the  interveners,  under  an  assignment  made  in  New  York.  The  judgment  bf 
the  court  of  the  first  instance  was  in  favor  of  the  interveners,  and  the  plaintiffs 
have  appealed ;  and  the  sole  question  for  the  consideration  of  the  court  is,  the  va- 
fidity  of  that  assignment.  In  the  case  of  Richardson  v.  Leavitt,  I  An.  430,  tliis 
assignment  was  before  the  court,  and  Ve  there  held  that,  it  being  of  personal 
property  in  trust,  for  the  payment  of  particular  creditors  by  preference,  and  it 
being  valid  by  the  laws  of  New  York  tvhere  it  ^as  executed,  and  where  all 
the  parties  resided,  and  the  property  being  delivered  into  the  possession  of  f  he 
assignees,  it  was  not  liable  to  attachment  by  a  New  York  creditor  for  a  debt  con- 
tracted and  payable  there.  The  case  was  much  contested,  and  very  thoroughly 
argued.  The  argument  principally  turned  upon  the  effect  of  the  laws  of  Louisiana 
upon  the  assignment,  and  its  validity  under  the  laws  of  New  York  does  not  ap- 
pear to  have  been  much  contested; 

It  is  contended  that,  under  the  juri&prtidenc^  of  New  York,  the  assignment 
is  fraudulent  and  void,  because  it  appropriates  partnership  property  to  the  pay- 
ment of  the  individual  creditors  of  the  partners,  and  the  several  property  of  the 
members  of  the  firm  to  the  paynient  of  the  partnership  debts.  The  only  pro- 
perty upon  which  this  assignment  was  h)  operate  in  Louisiana,  as  far  as  the 
evidence  shows,  was  the  remains  of  certaih  invoices  of  goods  shipped  to  New 
Orleans  by  the  defendants  for  sale  on  condigtiment,  and  the  proceeds  of  certain 
{goods  which  had  been  sold  on  their  accoutit',  which  both  appear  to  be  property 
0^  thA  partnership.  It  appears  that  in  the  assignment  provision  is  made  for  pri- 
vate debts  of  the  partners,  as  well  as  for  the  partnership  debts.  The  assignment 
is  made  without  imposing  on  the  assignees  any  discrimination  in  the  payment ;  and 
it  might  well  be  said  that,  in  executing  their  trust,  they  would  be  held  to  the 
distribution  which  the  kiw  would  make,  and  to  apply  the  partnership  property 
first  to  the  payment  bf  the  partnership  debts.  But  the  autliorities  referred  to 
'  by  the  counsel  do  not  support  the  position  that  he  has  taken.  The  principal  case 
which  he  has  relied  upon  is  that  of  Jackson  v.  Cornell,  1  Sanford*8  Chancery 
Rep.  348.  The  assignment  held  in  this  case  to  be  void  was  of  all  the  proper- 
ty of  the  insolvent,  real  and  t)er8onal ;  and  in  the  other  cases,  in  which  the  rules 
istated  by  the  counsel  have  been  acted  upon,  thb  assignments  have  been  of  all  thti 
property  or  the  great  bulk  of  it,  and  what  are  termed  gederal  as6i£;nment5. 
'The  assignment  Under  consideration  purports  only  to  convey  that  portion  of  the 
defendants*  property  which  Urae  in  the  State  of  Louisiana,  aiid  perhaps  an  incou- 
aiderable  part  of  their  whole  ebtate. 

Upon  a  full  consideration  of  the  stibject,  v^b  adhere  to  bur  opinion  given  in 
Richardson's  case: 
I   4   aael  Jiidgmtnt  qffirmed. 

JOlJKgf 

J?Li!?  PoLicB  Jury  v.  McDonooh, 

4    862 
107    416 

'  Where  in  an  actu>n  by  a  police  jury,  in  which  the  taxpayers  of  the  pariih  tare  the  real 
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parties  in  intereBt,  the  plaintiffg  hare  not  made  out  their  case,  bat  there  is  reason  to    Folxcx  Jury 
helieve  they  can  do  so  if  another  trial  be  allowed,  the  case  will  be  remanded  for  further  ^' 

pn)ceedings.  McDohogh. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleona,  Buchanan,  J.     T. 
O.  Morgan,  for  the  plaintiffs.    R&seli'Mj  for  the  appellant.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  has  appealed  from  a  judgment  rendered  against  him 
in  fiivor  of  the  plaintiffs,  ibr  the  cost  of  a  lev^e  made  in  front  of  his  land,  in  the 
parish  of  East  Baton  Rouge. 

The  inspector  of  roads  and  levied  for  the  district  in  which  the  land  is  situated^ 
adjudicated  the  making  of  the  lev6e  to  F,  D,  Newcomb,  for  $950.  The  lev6e 
TVas  made  and  accepted  by  the  plaintiffs,  and  Newcomb^  having  ascertained  that 
the  inspector  had  failed  to  notify  the  absent  proprietor  in  the  manner  requh-ed  by 
the  act  of  1829  concerning  roads  and  levies,  claimed  the  amount  of  the  adjudi- 
cation from  the  police  juiy,  and  obtained  against  them  a  judgment,  which  was 
affirmed  on  appeal,  and  has  since  been  satisfied.  4  Rob.  233.  This  action  has 
been  instituted,  on  the  intimation  of  the  Supreme  Court  in  that  case,  that  tho 
absent  proprietor  was  liable  upon  a  quantum  nuruiU  to  the  amount  he  had  been 
benefitted  by  the  work  done*  The  defence  is  a  general  denial,  and  an  allegation 
tfaat  the  work  was  of  no  value,  benefit,  or  advantage  to  the  defendant.  The 
defendant  has  also  pleaded  in  this  court,  the  prescriptions  of  one  and  three  yeard. 

The  value  of  the  woric,  and  the  extent  to  which  the  defendant  has  been  bene-  ^ 

fited  by  it,  are  the  only  questions  at  issue.  The  only  evidence  by  which  the 
pl^tiffs  have  attempted  to  support  their  allegations  is  that  of  the  witness  Carl, 
-v^ho  testified  that  the  value  of  the  work  was  the  amount  of  the  adjudication  to 
Ntwcomh,  **  he,"  says  the  witness,'*  being  the  lowest  bidder,  although  other 
men,  who  were  good  judges  of  the  value  of  the  work,  were  present  at  the 
adjudication,  and  bidding."  This  witness  does  not  know  the  quantity  of  work 
done,  and  takes  the  adjudication  as  the  measure  of  value. 

It  was  held,  in  the  former  case,  that  the  adjudication  was  illegal  for  want  of  proper 
notice  to  McDonogh ;  and  the  notice  required  by  the  act  of  1829,  is  not  shown  in 
this  case  to  have  been  given.  Under  this  state  of  facts,  the  defendant  cannot  be 
bound  by  the  adjudication  in  any  manner* 

The  plaintifis  have  not  made  out  their  case.  But  as  th^y  are  only  plaintiffs 
in  name,  the  tax-payers  of  the  parish  being  the  real  parties  in  interest,  we  will, 
as  has  been  customaiy  with  this  court  in  such  cases,  remand  the  case  for  further 
proceedings.  This  disposition  of  it,  will  enable  the  plaintiffs  to  controvert  the 
plea  of  prescription  filed  on  the  appeal. 

It  is,  therefore,  ordered,  that  tiie  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  according  to  law  ;  the  plaintiffs  and 
appellees  paying  the  costs  of  this  appeal. 


*A#sA^>>^^>/w> 


Alva  v^  Jambt  et  al. 

In  an  action  to  enforce  the  tadt  mortgage  of  a  minor  agaiiuit  real  estate  held  by  a  third  per- 
son nnder  a  title  derived  from  the  tntoi^,  the  harden  of  proving  that  there  is  other  property 
first  liable  for  pUintiff^s  claim  is  npon  sach  third  person. 

45 
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Alva  k  PPEAL  from  the  Second  District  Court  of  New  Orieans,  McHenry  J.  pre- 

Jamkt.        -^  siding.     OrandmonU  for  the  plaintiff.     Preaux^  for  the  appellants.     The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff  was  the  creditor  of  Chevarre^,  her  late  tutor,  and 
as  such  had  a  tacit  mortgage  upon  his  property.  The  present  action  was  brought 
in  the  vid  ordinandi  to  enforce  the  tacit  mortgage  on  certain  real  estate  whidi 
the  defendant  derived  by  mesne  conveyances  from  the  tutor.  The  prayer  of  the 
petition  was  that,  the  defendants  be  cited,  and  that,  after  due  proceedings,  thefo 
might  be  a  decree  subjecting  the  real  estate  to  sale  for  the  payment  ef  the  plain- 
tiff  *s  claim.  We  see  no  objection  te  this  mode  of  proceeding,  which  certainly 
cannot  be  characterized  as  summary.  If  there  was  other  property  first  fiable  to 
the  plaintiff's  claim,  it  was  for  the  defendants  to  show  it.  They  permitted  judg- 
ment to  gp  By  default,  and  to  be  confirmed  upon  proof  of  the  jdaintiirs  rights  a* 
&  minor ;  and  we  see  no  reason  to  distuib  the  deereer 

JudgmetU  qfinmecL 


Connolly  et  aL  v.  Adam»* 

One- partner  cannot  sue  his  oo-portner,  feD  recover  the  share  of  the  latter  in  the  loM  in  a  psr- 
ticular  transaction.    He  mnst  sne  for  a  settlement  of  the  partnership. 

APPEAL  by  the  plaintifis  from  a  judgment  of  the  Fourth  District  Court  of 
New  Orleans,  SirawbndgCi  J.    The  judgment  of  the  court  below  was  in 
these  words : 

t  ^  The  petition  alleges  that  plaintiffs  entered  into  an  agreement,  by  which  &ey ,  ia 
Cincinnati,  were  to  draw  bills  on  merchandise  shipped  to  defendant,  and  that  they 
were  to  be  jointly  interested  in  the  commissions ;  that,  in  the  result,  there  was  • 
bss  of  $12,000,  one-half  of  which  they  claimed  from  the  defendant.  They  fur- 
ther claim  $2,000  for  a  seperate  transaction  in  relation  to  a  quantity  of  land.  I 
think  this  language  establishes  that  there  was  a  partnership  between  the  parties 
as  factors  and  commission  n^rchants ;  and  I  further  think  that  the  case  falls 
within  the  rule  laid  down  in  Levy^s  case,  11  La.  581«  and  also  under  these 
numerous  cases,  so  freqjnentiy  before  these  courts,  viz. :  that  a  partner's- remedy 
is  by  suit  for  accoiint  and  seltiement  of  the  whale  affairvw  It  is  ordered  that 
the  suit  be  dismissed,  with  costs."  * 

Elmore  and  W.  W.  King,  for  the  appellants,  contended  that  the  parties  were 
not  commercial  partners ;  that  if  there  was  any  partnership,  it  was  a  partieiilBr  one. 
C.  C.  2796,  28^,  2809.  2  An.  R.  156.  CoUier  on  Partn.  pp.  17,  21.  Mianh 
for  tiie  defendant,  cited  11  La.  581.  12  Rob.  595.  2  An.  10, 934.  8  Mart  N.  S^ 
280.  11  Mart.  435.  Stoiy  on  Partnership,  f§  221,  348.  The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  For  the  reasons  assigned  by  the  judge  of  the  Fourth  District 
Court  of  New  Orleans,  it  is  ordered  that  the  judgment  be  affirmed,  wilh  costs. 


Miller  v.  Milijbr  et  al. 

'ia  an  action  for  fireedom  plaintiff  was  declared  to  be  free,  and  the  case  waa  remanded  fir 
further  proceedings  as  between  the  defendant  and  warrantor.  The  warrantor  snbteqoently 
inatituted  an  action  to  annul  the  judgment,  on  the  gronnd  that  it  was  obtained  throogb 


NEW  ORLEANS,  MAY,  1849.  856 

Inad ;  bat  there  was  no  eyideaee  that  any  farther  proceedings  were  had  under  the  decree        Millek 
remanding  the  catet  nor  any  allegation  or  proof  that  the  warrantor  had  refanded  the  price  v- 

to  the  party  by  whom  he  was  cited.  On  an  exception  that  the  petition  presented  no  grounds 
sofBcient  to  support  an  action  of  nullity:  Held,  that  the  exception  should  be  sustained. 

APPEAL  from  the  Fifth  District  Coort  of  New  Orieans,  Buchatuin,   h 
CUdbomef  JiUcou  and  Chymes,  for  the  plaintiff.     W.  S*  Upton,  for  the 
appellant.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  In  the  case  of  Sally  Miller  v.  Louis  Belmonti,  decided  by  t£e 
Supreme  Court  and  reported  in  11  Rob.  339,  the  plaintiff  was  released  from  the 
bonds  of  slavery,  and  the  cause  was  remanded  for  further  proceedings  as  between 
the  defendant  and  his  warrantor,  John  F.  Miller,  No  further  proceedings 
have  been  had  under  this  judgment,  and  the  warrantor,  Miller,  has  instituted 
tlie  present  action  of  nullity  to  set  it  aside,  on  the  ground  that  it  was  obtained 
through  fraud  and  ill  practices  on  the  part  of  Sally  lazier  and  her  witnesses. 

The  defendant  excepted  to  the  petition  on  die  following,  amongst  other 
grounds :  Ist.  That  it  presents  no  sufficient  ground  to  sustain  an  actbn  of 
nullity.  2d.  That  no  action  of  nuBity  will  lie  after  an  appeal  has  been  taken  to 
tihe  Supreme  Court,  and  the  case  fioaDy  decided  by  that  tribunal.  Belmonti, 
the  defendant  in  the  former  suit,  intervened,  and  joined  with  the  pliantiff  in  the 
prayer  of  his  petition.  The  defendant's  exception  having  been  overruled,  she 
answered  on  the  merits.  There  was  judgment  in  favor  of  the  defendant  in  the 
first  instance,  and  John  F,  Miller  has  appealed.  But  Belmonti,  the  real  party 
in  mterest,  does  not  join  in  the  appeal,  and  appeai-s  to  have  acquiesced  in  the 
judgment. 

'We  express  no  opinion  upon  the  question,  whether  a  final  judgment  of  the 
Supreme  Court  can  be  avoided  by  an  action  of  nullity,  being  of  opinion  that  the 
fint  exeeption' should  have  been  sustained.  It  is  not  shown  that  any  further 
proceedings  have  been  had  under  the  former  decree  of  the  Supreme  Court; 
nor  has  Che  plaintifT  alleged  or  proved  that  he  has  refunded  the  price  to  Belmonti, 
and  that  he  is  subrogated  to  his  rights.  He  had  no  interest  in  contesting  the 
the  fimner  decree,  and  therefore  no  capacity  to  do  so. 

To  the  observations  of  the  counsel  that  the  only  object  of  the  plaintiff  in  bringing 
this  suit  was  to  vindicate  his  character,  it  is  a  sufficient  answer  that  the  action 
Itself  involves  rights  of  property,  and  that  he  should  have  brought  himself  within 
the  rules  prescribed  for  that  class  of  actions.  We  may  at  the  same  time  state, 
without  impropriety,  that  we  hav^  carefully  perused  the  new  evidence  discovered 
by  him ;  that  it  stands  in  the  record  unimpeached,  and  is  in  direct  conflict  with  ' 

that  adduced  by  the  defendant  in  the  former  suit  to  prove  her  birth  and  condition. 
If  it  can  be  true  that  the  defendant  is  of  German  extraction,  we  consider  the 
phintiff  as  exonerated  from  all  knowledge  of  that  fact. 

Appeal  dismissed. 


SCHNAUFER  V.    ScHNAUFER. 


Where  in  an  action  for  a  seperation  from,  bed  and  board,  instituted  by  the  Imsband,  a  corator 
ad  hoc  waa  appointed  to  represent  the  wife,  who  was  an  absentee,  but  the  case  was  tried 
withoat  any  issue  joined,  or  judgment  by  default  regularly  taken,  judgment  cannot  be 
rendered  for  the  plaintiff. 
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ScHSACFER  I  PPEAL  from  the  First  DiBtrict  Court  of  New  Orieans,  McHenry,  J.  W. 
ScHKAijFKn.  J\.  S.  UptoHj  for  the  appellant.  Emtrson^  for  the  defendaDt  The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  by  the  plamtiif  for  a  seperation  from  bed 
and  board  from  the  defendant,  his  wife,  on  account  of  voluntary  abandonment 
and  adultery  on  her  part.  The  parties  are  alleged  to  have  been  married  in  Ger- 
many, in  1819,  and  the  plaintiff  alleges  that  he  had  acquured  a  domicil  in  New 
Orleans.  A  curator  was  appointed  to  represent  the  defendant,  who  it  is  not  charg- 
ed was  ever  in  ^e  State,  and  whose  place  of  abode  is  in  New  York,  where  she 
was  left  by  her  husband,  in  1837.  The  plaintiff  was  non-suited,  after  evidence 
being  heard,  in  the  Pistrict  court,  and  he  has  appealed.  The  case  has  been  sub- 
mitted by  the  counsel  appointed  to  represent  the  defendant,  without  argument. 

The  cause  was  tried  without  any  answer  having  been  filed  by  the  representa- 
tive of  the  defendant.  Under  these  circumstances,  we  do  not  feel  ourselves  at 
liberty  to  relieve  tfie  plaintiff.  He  had  no  right  to  try  a  cause  against  an  abeen- 
tee»  without  issue  joined,  or  a  judgment  by  default  regularly  taken.  He  must 
abide  by  the  result  however  irregular  the  proceedings  have  been«  Kincaid  v. 
Uiggins,  7  Bibb's  Hep.  396* 

The  judgment  of  the  Pistrict  court  cannot  be  affirmed,  but  the  appeal  can  be 
dismissed ;  and  it  is  accordingly  dismissed,  at  the  costs  of  the  appellanl^ 


Plympton  v.  Peeston  et  al 

Notice  to  a  person,  before  his  appoiatment  as  agent*  will  not  be  binding  on  the  pruicipal. 

The  Codet  while  it  requires  notice  to  a  debtor  of  the  transfer  of  a  debt,  has  not  prescribed  any 
particalar  ibrm  in  which  tt  mmstbe  given.  C.  C.  2613.  Nor  win  any  misdescription,  eren  at 
to  the  amonnt  of  the  debt»  vitiate  th»  notice,  where,  fhrni  the  rest  of  the  description  and  tb» 
circumstances  of  the  case,  the  error  conld  not  have  misled  the  party  notified. 

The  mere  institution  of  an  action,  by  the  creditors  of  one  who  had  made  a  etMto  bononum  nndec 
the  Stat,  of  1817,  and  who  had  since  acquired  other  property,  to  compel  a  new  surrender,  does 
not  render  the  Insolvent  incapable,  from  the  commencement  of  such  action*  of  alienating 
liis  property  in  favor  of  a  bond  fde  purchaser.  Under  that  statue,  sach  newly  acquii^ 
property  cannot  be  considered  as  thenceforth  in  die  custody  of  the  law.  Until  a  judicial  inves- 
tigation has  been  had  and  a  decree  pronounced,  the  further  liability  of  the  insolvent  is  a 
matter  en  pais.    Any  other  construction  would  defeat  the  policy  of  the  statute. 

Every  one,  not  prohibited  by  law,  may  buy  or  sell. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans^  Buchanan,  J.    Ben- 
jamin  and  Micou,  for  the  appellant.    Preston,  L^ckett  and   G—ld,  fbr  the 
defendants.    The  judgment  of  the  court  was  proneitnced  by 

Slidell,  J.  In  1844,  Preston  gave  a  mortgage  in  fevor  ef  O,  W,  Bayd^  for 
$8000.  This  debt  was  reduced  by  payments  te  $5,500 ;  and,  in  August,  1847, 
Boyd  transferred  the  debt  and  mortgage  to  Plimpton.  Preston  having  refused 
to  pay  the  accruing  interest,  Plympion  brought  suit  against  him  in  the  district 
comt  of  Jefferson.  The  defendant  f)pswered  that^  Boyd  had  made  a  cessio  ho- 
norum,  in  1820;  but,  having  subsequently  come  to  better  fortune,  his  creditors 
had  instituted  proceedings  against  him  to  compel  a  new  surrender,  had  obtained 
an  order  appointing  the  iriieriff  syndic,  and  had  cited  Boyd,  by  service  upon  his 
agent  Florance,  in  March,  1847;  that,  in  1848,  the  creditors  had  procured,  in  the 
district  court  of  New  Orleans,  an  order  to  sequester  all  Boyd's  property, 
under  which  notice  of  seizure  had  been  served  upon  Preston ;  that  other 
creditors  of  ^o^e^had  seized  the  debt  in  Preston' shwada,  under  attachment ;  that 
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the  tranafer  to  Plympton  wbb  without  lega]  consideration,  and  was  simulated,  and     Flthpton 
was  made  for  the  purpose  of  defeating  Boyd^s  creditors.  F&eston. 

Plympton^  before  being  met  by  this  defence,  brought  a  second  suit  in  the  parish 
of  Orleans,  in  which  the  syndic,  the  suing  creditors,  and  Prestori,  were  made 
parties.  He  alleged  the  ralidity  of  Boyd's  transfer,  and  the  invalidity  of  the  pre- 
tensions of  the  defendant.  He  also  obtained,  upon  giving  bond,  an  injunction 
against  the  defendants,  which  he  prayed  might,  after  due  proceedings,  be  made 
perpetual. 

Our  attentbn  will  be  first  directed  to  the  character  of  the  transfer  made  by 
Boyd  to  Plympton  the  reality  and  good  faith  of  which  have  been  attacked. 

Plympton  was  a  resident  of  Boston,  where  he  owned  real  estate.  He  em- 
pbjed  HawkeSf  a  real  estate  brolier,  to  find  a  purchaser  for  hi6  property ;  and 
HawkeSf  having  learned  that  Boyd^  who  was  then  in  Boston,  desired  to  purchase 
real  estate  there,  brought  him  and  Plympton  togetiier,  and  conducted  a  negotia- 
tioa  between  them.  This  resulted  in  a  written  agreement,  signed  on  the  3d  July» 
1847,  by  which  Plympton  agreed  to  convey  his  real  estate  to  Boyd  in  exchange 
for  two  mortgage  claims  in  Louisiana,  one  of  them  bearing  eight  and  the  other  ten 
per  cent  interest.  One  of  these  claims  was  the  Preston  debt.  It  was  a  condition 
of  tbe  agreement,  that  Plympton  should  satisfy  himself  of  the  security  of  these 
claims ;  and,  for  that  purpose,  Hawkes  addressed  a  letter  of  inquiry  to  Florance^ 
a  resident  of  thb  State,  who  had  been  Boyd's  agent.  On  the  1 6th  July,  Florance 
replied,  giving  a  detailed  statement  of  the  nature  of  the  cMms,  and  expressing 
his  entire  eonfidence  in  the  safety  of  the  investment.  The  agreement  was  then 
closed  at  Boston  by  Plympton  and  Boyd.  The  former  made  conveyances  of 
the  real  estate,  which  were  recorded,  and  possession  was  given.  The  latter  forward- 
ed  instructions  to  Florance  to  make  a  notarial  transfer  of  the  mortgages  claims  to 
Boyd ;  and  a  blank  power  was  forwarded  to  him,  signed  by  Plympton,  constituting 
an  agent  to  accept  the  transfer.  This  power  was  filled  up  with  the  name  of  a  respec^ 
table  member  of  the  bar,  who  was  employed  to  superintend  the  execution  of  the 
notarial  transfer.  The  transfer  is  dated  in  August,  1847.  A  notice  was  served 
by  the  notary  on  the  other  debtor  a  day  or  two  after  the  act  of  transfer  was  signed  ; 
and  upon  Preston,  in  the  early  part  of  October  following. 

After  a  careful  scrutiny  of  the  correspondence,  the  testimony  of  the  broker 
and  Florance,  and  the  documentary  evidence  connected  with  this  transfer,  we 
have  not  found  any  thing  which  could  authorize  the  belief  that  it  was  simulated, 
or  which  could  casta  suspicion  upon  the  good  faith  of  Plympton.  He  must  be» 
there&re,  regarded  as  a  purchaser  in  good  faith,  and  for  a  valuable  consideration^ 

It  was  argued  that  Florance^s  knowledge  of  the  institution  of  a  suit  to  compel  \ 
a  new  surrender,  which  knowledge  he  derived  from  the  service  of  citation  upon  him     > 
as  the  attorney  of  Boyd,  must  be  deemed^  by  legal  constrtruction,  the  knowledge 
of  Plympton,  who,  upon  cbsing  his  bargain  with  Boyd,  constituted  Florance  his 
agent  to  take  charge  of  the  mortgjage  claims  for  him  when  transferred,  and  to  su- 
perintend the  preparation  and  execution  at  New  Orleans  of  the  notarial  transfers. 
The  legal  effect  of  the  institution  of  suit  by  Boyd's  creditors  will  be  hereafter 
considered';  but  whatever  its  effects,  so  far  as  the  good  faith  of  Plympton  and  the 
question  of  notipe  are  involved,  we  are  of  opinion  th^t  the  knowledge  of  Floronce 
does  not  effect  Plympton  with  constructive  notice.    The  notice  did  not  come  to 
Florance  while  he  was  concerned  for  Plympton,  but  befi)re  his  agency  for  Plymp^     m 
ton  began.    See  Stoiy  on  Agency,  p.  140.    Story's  Equity,  p.  408.    Livermore^  / 
on  Agency,  vol.  2,  p.  237.    Russell  on  Factors,  95.  / 


868  SUPREME  COURT  OP  LOUISIANA, 

Pltmptov         For  die  purpose  of  giving  validity  to  this  txvnsfer,  as  against  third  penons,  it 
Pkiston      ^^^  necessary  that  notice  of  the  transfer  should  be  given.    This,  we  think  has 
been  sufficiently  done.    The  notice  delivered  to  Preston  by  the  notary,  on  the 
9th  October,  1847,  is  in  the  foUowing  words : 

New  Orleans,  24th  August,  1847. 

Sir  :  I  am  requested  to  inform  you  that,  by  an  act  passed  before  ^e  on  the 
13tb  August  instant,  Mr,  B.  Florancct  acting  as  the  agent  of  Oeo.  W.  Boyd^ 
sold  and  transferred  unto  Ralph  Plymptan^  of  Boston,  Massachusetts,  the  bal- 
ance of  a  mortgage  executed  by  you  in  fiivor  of  said  Boyd<,  before  £•  BametU 
notary,  in  this  city,  on  the  2dth  June,.  1844,  for  twenty-five  hundred  doUars. 
Your  ob*t  servantt 

D.  I.  RiCARDa,  Not  Pub- 

To  I.  T.  Prkston,  Esq. 

Giving  the  defendants  the  benefit  of  the  strict  grammatical  construction  of  the 
letter,  we  will  consider  the  words  '*  twenty-five  hundred  dollars,"  as  referring  to 
the  amount  of  the  mortgage.  Construed  in  this  sense,  there  is  a  descrepency 
between  the  notice  and  the  moitgage,  which  was  for  $8000  originally,  and  was  re- 
duced, at  the  time  of  the  transfer,  to  85,500.  Considered  with  reference  to  the 
contents  of  the  letter  as  a  whole,  the  mistake  is  not  of  such  importance  as  to 
afifect  the  validity  of  the  notice.  The  Code  requures  that  notice  of  the  transfer 
should  be  given  to  the  debtor  (art.  2613 ),  but  has  not  prescribed  any  partieolar 
form.  In  Tlunnas  v.  Callihan^  5  Mart.  N.  S.  182,  it  was  said  that  a  notice  of  assign- 
ment of  debt  may  be  fairly  assimilated  to  the  notice  which  must  be  given  to  en- 
dorsers of  promissory  notes,  although  the  same  exactness  and  promptitude  may 
not  be  required  in  the  former  case  as  in  the  latter.  In  CHUett  v.  LandU^  17  La. 
472,  the  court  said :  *'  We  are  not  aware  that  any  particular  ferm  is  required  in 
giving  notice  of  a  transfer.  The  principal  object  of  the  law  appears  to  be  to  pre- 
vent an  improper  payment  after  the  debt  has  been  transferred,  and  to  protect  the 
rights  of  the  transferee.  It  matters  not  in  what  manner  knowledge  of  the  trans- 
fer is  brought  home  to  the  debtor,  provided  it  be  clearly  shown  that  he  knew  his 
former  creditor  was  divested  of  all  his  rights  to  the  debt  assigned,  and  that  such 
knowledge  of  the  fact  was  derived  from  the  transferee,  or  from  his  agent. 

In  looking  to  the  analogy  of  notice  in  the  case  of  promissory  notes,  we  find  that 
the  doctrine  rests  on  a  practical  and  common-sense  view  of  the  rights  of  the  par- 
ties. As  the  object  of  the  notice  is  to  put  the  party  in  possession  of  the  material 
facts  on  which  his  liability  is  feunded,  so  as  to  secure  the  liability  of  others  over 
to  him,  the  law  requures  a  sufiSciently  definite  description  of  the  note  to  ena- 
ble him  to  know  to  what  one  in  particular  the  notice  applies ;  for  an  endorser  may 
have  endorsed  many  notes,  of  very  different  dates,  sums,  and  times  of  payment, 
and  payable  to  dififerent  persons,  so  that  he  may  be  ignorant,  unless  the  descrip- 
tion in  the  notice  is  special,  to  which  it  properly  applies.  But  a  misdescription  of 
the  note  in  the  notice  will  not  vitiate,  if  it  does  not  mislead  the  party  to  whom  it 
is  addressed,  and  is  not  calculated  to  mislead  him,  whether  the  misdescriptkm  be 
in  the  date,  or  the  form,  or  the  names  of  the  parties,  or  otherwise.  Story  on 
Notes,  §  349.  And  so  m  MUls  v.  The  Bank  of  the  United  States,  11  Wheaton, 
431,  a  notice  which  was  full  and  accurate  in  other  respects,  but  omitted  the  name 
of  the  holder,  and  stated  a  wrong  date,  was  held  good,  there  being  no  other  note 
of  like  drawer,  endorsed  by  the  party.  The  variance,  it  was  said,  could  not  mis- 
lead him,  and  was  not  material  to  guard  his  rights. 

Applying  this  reasonable  standard  to  the  present  case,  it  is  impossible  to  say 
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that  the  defendant  was  misled,  or  could  have  had  any  doabt,  as  to  the  party  to  Fltmpton 
whom  he  was  to  hold  himself  liable.  A  demand  of  payment  by  Boyd,  after  the  Prxstoh. 
notice,  would  undoubtedly  have  been  met  by  a  refusaL 

As  the  attachments  and  sequestrations  were  all  posterior  to  this  notice,  they 
oonki  not  in  themselves  retroact  so  as  to  defeat  the  rights  of  a  bond  fide  purchaser. 
So  that  we  are  thus  brought  to  the  main  question  in  the  cause ;  and  that  is,  whether 
the  institution  of  the  suit,  prior  to  the  transfer,  for  the  purpose  of  compelling  Boyd 
to  make  a  new  surrender,  created  a  legal  incapacity  on  his  part,  from  that  date,  to 
alienate  his  property  in  favor  of  a  hondfidt  purchaser. 

In  the  argument  of  this  question  it  has  been  strenuously  urged  by  the  plain- 
tiff that,  G.  W*  Boyd  was  not  a  party  to  the  insolvent  proceedings  which,  in 
the  year  1820,  were  instituted  in  the  district  court  of  New  Orleans,  under  the 
title  of  Wm,  Boyd  SfSon  v.  Their  Creditors.  It  is  in  evidence,  that  Q,  W.  Boyd 
was  the  son  of  Wn^  Boyd,  and  a  partner  of  the  house  of  Wm..  Boyd  Sf  Son,  The 
petition  in  that  case  describes  William  and  G.  W.  Boyd  as  tlie  petitioners,  and 
is  signed  by  a  member  of  the  bar,  who  describes  himself  as  attorney  of  the  peti- 
tioners. The  oath,  however,  was  taken  by  Wm.  Boyd  alone ;  there  is  no  schedule 
of  the  individual  assets  of  G.  W.  Boyd  ;  nor  did  he  appear  at  the  meeting  of  the 
creditors.  We  wiD  concede,  however,  for  the  purpose  of  the  present  enquiry, 
and  in  the  absence  of  proof  that  the  attorney  atlaw*wa8  not  authorized  to  appear, 
diat  G,  W.  Boyd  was  a  party  to  the  insolvent  proceedings,  and  by  reason  thereof 
became  discharged  from  his  partnership  liabilities,  subject  to  the  legal  condition 
of  a  future  liability  in  the  event  of  his  coming  to  better  fortune.  This  contingent 
liability  is^  defined  by  the  act  of  1817,  which  was  the  law  in  force  when  the 
alleged  discharge  was  granted. 

"The  surrender  of  property  shall  only  exonerate  the  debtor  to  the  amount 
of  the  property  surrendered ;  and  in  case  the  said  property  diould  have  been 
bisufficient,  if  he  acquires  some  other  in  future,  he  shaU  be  bound  to  abandon  it 
until  final  payment;  provided,  however,  that  the  creditors  to  whom  the  debtor 
mig^  have  bcpcame  indebted  since  his  fieuhire  shall  be  preferred  to  the  former 
creditors  for  their  payment  on  the  new  property  acquired  by  the  debtor,  and  that 
means  of  subsistence  shall  be  left  to  the  debtor  and  his  family.*' 

Waiving  the  consideration  of  the  questioOf  whether  Flarance,  who  disclaimed,  on 
recotd,  the  ri^tto  represent  Boyd,  was  competent,  under  his  power  of  attorney,  to 
be  the  medium  of  the  citation  Of  his  absent  principal  in  a  suit  of  this  extraordinary 
ehsracter,  we  wiB  proceed  to  consider  the  effect  of  the  suit  as  though  Boyd 
himself  had  been  personally  cited,  in  March,  1847. 

The  law  of  1817  was  certainly  conceived  as  much  in  a  spirit  of  mercy  to  the 
debtor,  as  of  justice  towards  his  creditors.  The  poficy  of  the  law  must  im- 
donbtedly  be  respected  in  the  one  case  as  well  as  tlie  other ;  and  it  seems  to 
as  that  the  doctrine  contended  fi>r  by  the  defendants  that,  on  the  mere  filing  of 
the  petition,  an  incapacity  to  afienate  at  once  attaches,  and  that  the  newly  acquired 
proper^  of  the  insolvent  is  deemed  to  be  thenceforth  t»  custodia  legis,  is  repugnant 
to  the  spini  of  the  act  and  to  general  princii^s. 

Until  a  judicial  investigation  is  had,  and  a  decree  pronounced,  the  new 
liability  of  the  discharged  insolvent  is  a  matter  en  pais.  Has  he  acquired  meantf 
more  than  sufficient  for  the  subsistence  of  himself  and  his  family  ?  If  he  haSf 
&e  court  will  order  him  to  surrender  the  excess  vrhen  judiciafly  ascertainecK, 
and  will  compel  obedience  by  distringas  or  other  proper  process.  IT  he  fasai 
not,  the  man   is  still  free.    To    say  that  a  creditor,  by  taking  this  fiict  for 
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Pltmptom  granted  abd  filing  a  petition,  may  at  once  tie  the  debtor's  hands,  is  to  defeat  the  policy 
Prkstoic.  ^^  ^®  ^^«  which  intended,  by  discharging  the  unfortunate  debtor,  to  leave  hhn 
at^  liberty  to  apply  his  industiy  to  the  support  of  himself  and  his  femily,  and  to 
open  the  door  to  the  bettering  of  his  condition.  But  no  man  would  dare  to  have 
dealings  with  a  discharged  insolvent,  his  industry  would  be  pandyzed,  and  his 
hopes  of  better  fortune  be  cut  off,  if  the  ex  parte  deciamtion  of  a  creditor  couUt 
per  8e,  operate  a  legal  sequestration  of  the  insolvent's  earnings. 

The  legislature  might,  undoubtedly,  enact  a  law  Which  would  accomplish  such 
a  result ;  but  a  court  cannot  recognize  such  a  rule,  unless  it  be  written  down  in 
clear  terms  in  the  statute  book.  The  doctrine  of  relation  in  bankruptcy,  which 
is  found  in  the  english  jurisprudence,  is  the  creature  of  statute.  At  first, 
under  the  of  statute  Elizabeth^  it  was  very  severe,  and  from  tbe  moment  of 
committing  an  act  of  bankruptcy.  Without  judicial  process,  the  trader  was  deprived 
of  all  power  of  charging,  or  disposing  of  his  property,  to  the  prejudice  of  his 
creditors.  But  this  severity  was  found  to  be  disadvantageous  to  commerce,  and 
pregnant  with  injustice  to  innocent  third  persons ;  and  Was,  therefore,  much 
relaxed  by  subsequent  enactments.  No  one  can  doubt  that  the  existence  of  this 
doctrine  of  relation  at  all  is  solely  owing  to  legislation,  without  which  it  would 
have  had  no  place  in  the  english  jurisprudence. 

These  views  are  strongly  corroborated  by  a  consideration  of  the  second  section 
of  the  statute  of  1826,  p.  136. 

The  point  in  question  was  not  before  the  court  in  the  case  of  Quemper  t. 
Bierraj  8  Rob.  204 :  nor  do  we  find  any  thing  in  that  opinion  which  conflicts 
with  the  views  which  we  now  express.  The  language  of  the  court  seems  to 
us,  on  the  contrary,  unfavorable  to  the  defendants :  "  Whenever  the  debtor 
is  required  to  make  a  new  cession  thereof,  this  must  take  place  after  having 
ascertained  the  amount  of  his  new  debts  to  be  first  satiafied,  and  the  extent  of 
his  means  of  subsisteace." 

AVe  do  not  concur  with  the  district  judge  in  the  applicability  to  this  ease,  by 
analogy,  of  that  rule  of  universal  jurisprudence,  which  is  consecrated  by  arti- 
cle 2428  of  the  Code.  This  was  not  the  case  of  the  revendicatbn  of  a  specific 
thing.  See  Civil  Code,  arts.  2420,  2423.  Tons  ceux  auxquels  la  k>i  ne  I'in- 
terdit  pas,  peuvent  fiLcbeter  ou  vendre. 


Pltmptom  v.  Prbstox. 

Where,  in  an  actidn  by  the  tranaferree  of  a  debt  secored '  by  nwrtgage,  againat  the  moitga- 
gor»  to  enforce  the  mortgage,  the  defendant  reiiata  plaintiff 'a  right  to  recover,  on  Hm 
ground  that  the  anaonnt  dae  by  him  had  been  leiaed  in  hia  handa,  by  crediton  of  the  trmaa- 
ferer,  previons  to  any  notice  to  him  of  the  transfer ;  and  the  plaintiff  thereapon  obtains 
from  another  ooort,  on  the  execation  of  a  bond  with  aarety,  an  injunction  directing  the 
aeiiing  creditors  and  the  defendant  to  desist  from  said  seLsures  so  far  as  they  affect  the 
collection  of  the  debt  aned  for  in  thb  first  action,  and  so  far  o  they  in  any  manner  inter> 
fere  with,  delay,  or  affdct  the  pTDsecntion  of  that  actbn,  the  effect  of  the  ii\Janction  will 
not  be  to  extingniah  the  seiznrea,  nor  to  prevent  the  debtor  from  defending  idmsdf  in  that 
action  on  the  ground  of  the  want  of  notice  of  the  traiTsfer,  but  to  reatrain  the  seising  credi- 
tors from  any  active  interference  in  the  action.  Per  Ciif :  The  ix^unction  doea  not,  in 
terms,  forbid  the  defendant  to  persist  in  his  defence,  nor  was  that  its  legal  effect. 

The  production  of  papers  in  the  possessidn  of  the  opposite  party  may  be  required,  even 
after  the  trial  haa  commenced^  where  the  party  then  discovers,  for  tlie  first  time,  that  hia 
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interesti  require  fchem;  aliter,  where  their  importance  matt  have  been  known  to  the  party  Pltmpton 
before  the  trial. 
Where,  by  the  terms  of  hia  contract,  a  debtor  ia  aUowed  a  certain  number  of  years  witliin 
which  to  pay  die  capita]  of  his  debt,  on  condition  of  paying  the  interest  punctually  at  fixed 
periods,  it  being  expressly  stipulated  that,  in  case  of  failure  to  pay  the  interest  ^at  any  one 
of  those  periods,  the  whole  of  the  debt  shall  become  due  and  exigible;  and  the  debtor,  under 
the  pretext  of  certain  seqaestrations  and  attachments  levied  on  the  debt  in  his  hands  by 
creditors  «f  the  party  to  whom  the  debt  was  due,  in  which  proceedings  he  had  acted  either 
as  the  counsel  or  legal  surety  of  the  creditors,  and  thus  assisted  in  creating  their  interfer- 
ence with  the  rights  of  his  creditor,  refuses  to  pay  the  interest  falling  due  at  one  of  the 
periods  fixed  by  the  contract,  and  is  regularly  put  in  default,  the  whole  debt  may  be 
exacted  from  hiuL 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^  J.  Benjandn  and 
Micath  for  the  appellant.  Preston,  Lockett  and  Goold,  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

SLii>Ei.Lf  J.  The  purpose  of  this  suit  is  stated  in  the  case  of  PlympUm  ▼. 
Praton  ei  al.  ante  p.  356.  The  district  judge  gave  judgment  as  in  case  of  non- 
suit, upon  the  ground  that  the  notification  to  Preston  of  the  transfer  by  Boyd  to 
Plympton^  was  not  proved  to  have  been  made  prior  to  the  seizures  levied  in  the 
hands  of  Preston* 

It  is  said,  by  the  plaintiff,  that  such  proof  was  unnecessary,  because,  as  he 
contends,  these  seizures  had  been  set  aside  by  the  effect  of  the  injunction  in  the 
case  of  PlympUm  v.  Preston^  et  aU;  that,  by  virtue  of  that  injunction,  the  seizures 
ceased  to  have  any  legal  effect,  and  no  longer  formed  an  obstacle  to  the  plaintiff^s 
recoveiy.  The  writ  of  injunction,  did  restrain  the  seizing  creditors  from  any 
active  interference  in  the  suit  pending  in  the  parish  of  Jefferson ;  but  it  did  not 
extmguish  those  seizures,  nor  purport  to  restrain  Preston  from  defending  himself 
in  that  suit,  upon  the  ground  that  he  was  still  the  debtor  of  Boyd  for  the  benefit 
of  his  creditors,  because  the  transfer  to  Plympton  was  not  consumated  by  notice 
gifenbe&re  the  seizures  were  levied.  Issue  was  already  joined  between  Plymp^ 
ton  and  Preston  on  the  question  of  the  validity  of  the  transfer,  the  latter  resisting 
the  Bctbn  upon  the  ground  that  the  seizures  were  made  before  the  notification  of 
die  transfer  was  given  to  him.  The  injunction  obtained  afterwards  does  not,  in 
terms,  forbid  him  to  persist  in  the  defence,  nor  do  we  think  that  such  was  its  le- 
gal effect 

The  plaintiff,  after  the  conunencement  of  the  trial  and  after  the  defendant  had 
closed  his  testimony,  desired,  for  the  purpose  of  rebutting  it  and  overthrowing  the 
effect  of  the  seizures,  to  prove  a  notification  of  the  transfer ;  and  for  this  purpose 
called  upon  the  defendant,  who  was  present,  to  produce  the  written  notice  alleged 
to  have  been  delivered  to  him.  The  defendant  admitted  that,  he  had  in  his 
poseession  **  a  paper  in  relation  to  a  notice  handed  to  him  in  the  street,  but 
that  he  had  it  not  with  him  at  the  moment ;"  *»  whereupon  the  plaintiff  prayed 
that  the  defendant  be  ordered  to  produce  and  file  th»  paper  before  the  close  of 
the  trial,  and  that  a  reasonable  time  be  allowed  therefor  ;  but  the  court  refused 
to  permit  said  order  to  be  entered,  or  to  require  the  production  of  the  paper, 
on  the  g^und  that  no  such  order  could  be  granted  after  the  trial  had  commenced.*' 

We  think  the  court  did  not  err.  The  Code  of  Practice  authorizes  a  call  for 
pspers  to  be  made  dans  le  cours  de  la  plaidoirie^  upon  the  party's  then  discovering 
that  his  interests  require  the  production  of  papers  in  the  possession  of  his  adver- 
wry.  But  here  the  plaintiff  knew  the  necessity  of  the  production  of  the  pa- 
pers, before  he  went  to  trial.  Preston  having  pleaded,  in  his  answer,  the  seizures 

4fi 
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Pltmpton      and  the  obsonce  of  the  notice.    We  do  not,  therefore,  feel  at  liberty  to  disturb 
Preston.      ^®  ruling  of  the  court,  or  the  judgment  of  non-Buit. 

We  think  it  proper  to  express  an  opinion  upon  the  question,  which  has  been 
argued  by  the  respective  counsel,  as  to  the  breach  of  the  condition  upon  which 
Preston  was  entitled  to  a  delay  in  the  payment  of  the  principal  of  his  debt.  The 
tonus  of  his  contract  with  Boyd  were,  that  he  was  to  be  allowed  a  delay  of  seven 
years  to  pay  the  principal  of  an  antecedent  debt  then  due,  upon  paying  punctoally 
the  interest  quarterly;  **and  should  the  said  Preston  fail  to  pay  any  one  install- 
ment of  interest,  in  that  case  the  whole  of  the  said  debt  to  be  considered  as  im- 
mediately due  and  exigible,  notwithstanding  the  delay  here  above  specified.*' 

Supposing  PlympUmto  have  consummated  the  transfer  by  timely  notice,  as  was 
proved  in  the  other  suit,  the  transfer  was  valid  against  Boyd's  creditors,  and  Pres^ 
ton  became  Plympton^s  debtor.  Plympton,  therefore,  havkig  a  right  to  requffo 
payment  of  the  interest,  having  made  a  demand,  and  put  his  debtor  in  default,  it 
is  clear  that  the  condition  upon  which  the  right  to  postpone  the  payment  of  the 
principal  depended  would  have  been  broken,  and  the  principal  would  have  become 
exigible,  if  the  defendant  had  not,  before  the  demand,  been  served  with  process 
of  sequestration  and  attachment  by  Boyd's  creditors.  We  are  not  prepared  to 
say,  nor  is  it  necessary  to  say,  whether,  under  ordinazy  circumstances,  this  would 
have  excused  the  refusal  to  pay,  so  as  to  save  the  condition.  But  it  appears  that, 
in  the  proceedings  of  sequestration  and  attachment,  the  defendant  acted  either  as 
the  counsel  or  judicial  surety  of  the  creditors,  and  thus  himself  assisted  in  creat- 
ing the  interference  with  the  plaintiff's  rights.  This  may  have  proceeded  m^nely 
from  the  desire  to  know  to  whom  he  could  with  safety,  pay;  but,  under  the 
evidence,  we  would  not  be  permitted  to  relieve  the  defendant  from  the  rigorous 
performance  of  the  contract.  Judgment  affirmed.* 

*The  counsel  for  the  plaintiff  submitted  the  followmg  grounrls  for  a  re- 
hearing: We  submit  that  the  proper  weight  has  not  been  given  to  the 
injunction,  obtained  by  the  plaintiff.  The  defendant  admitted  lus  indebtedness; 
but  pleaded  that  he  was  in  danger  of  being  disturbed  by  other  persons.  If  these 
seizures  were  set  aside,  or  he  was  protected,  then  he  was  bound  to  pay.  Were 
'not  the  seizures  set  aside  ?  They  had  been  enjoined  by  a  competent  court. 
An  injunction  may  not  always  dissolve  the  seizure,  as,  for  instance,  when  the  de- 
fendant enjoins  the  sale,  leaving  the  property  in  the  sheriff's  hands.  But  where 
A.  enjoins  a  levy  upon  his  property  to  pay  the  debt  of  B.,  then  the  seizure  itself 
is  dissolved.  If  this  be  not  the  effect  of  an  injunction,  it  would  be  difficult  to 
say  what  it  means.  If  a  party,  whose  property  has  been  seized  for  another's 
debt,  cannot  take  it'  out  of  the  sheriff 's  hands  on  giving  bond,  then  the  greatest 
oppression  would  sometimes  take  place,  and  the  law  would  afford  no  remedy. 
But  it  is  the  constant  practice  of  interveners  to  take  out  of  the  sheriff's  hands 
merchandize  attached  or  seized,  on  giving  bond  for  its  value.  What  distinction 
is  there  between  that  case  and  this  ? 

The  injunction  was  granted  in  the  first  instance,  by  the  Fifth  District  court  of 
New  Orleans.  The  decree  of  the  court  in  that  suit^  only  perpetuates  it.  If 
the  injunction  did  not,  from  the  moment  it  was  gi*anted,  put  an  end  to  the  seizure, 
then  does  the  decree  perpetttating  it  have  that  effect?  The  nature  of  the 
remedy  is  not  altered,  by  perpetuating  it.  If  the  injunction  did  not  dissolve  the 
seizures,  they  will  still  be  in  force,  notwithstanding  the  judgment  maintaining 
the  injunction. 

The  plaintiff  was  bound,  before  receiving  his  money,  to  protect  the  defendant 
from  loss.  If  he  was  protected  by  the  injunction,  then  his  excuse  for  not  paying 
was  at  an  end.  Was  he  not  protected  ?  Suppose,  at  the  moment  the  injunction 
was  sei-ved  upon  him,  he  had  paid  PlympUm  his  money.  Would  he  afterwards 
have  been  liable  to  the  seizing  creditors  on  Plymptoh's  injunction  being  dissolved, 
or  would  their  only  recourse  have  been  on  the  injunction  bond  ?  The  answer 
to  this  question  solves  the  difficulty.    He  was  fnlly  protected,  and  was  bound  to 

pny- 


NEW  ORI.EANS,  MAY,  1849.  363 


^  4    8«8 

Oakey  v.  Drummond.  ^  85^1 

The  rctnra  of  a  sheriff  that  he  seired  a  copy  of  the  citation  and  petition  on  defendant,  by 
leaving  them  at  his  domicil  in  a  certain  street,  in  the  hands  of  his  wife,  a  free  person 
abore  the  age  of  firarteen,  does  not  show  a  snfflcient  service  under  art.  189  C.  P.  It 
should  have  stated  the  absence  of  the  defendant  from  home,  and  that  the  person  with 
whom  the  citation  was  left  was  living  there. 

APPEAL  from  the  Third  District  Court  of  Now  OrleaiiB,  Kennedy ^  J.  Ben^ 
jamin  and  Micou^  for  the  pkuntiif.  MoU  and  Fraser,  for  the  appellant.  The 
judgment  of  the  court  was  prononnced  by 

Host,  J.  The  defendant  having  failed  to  answer  in  this  case,  the  plaintiffs  took 
a  judgement  by  default,  which  was  made  final  after  the  legal  delays.  The  de* 
fendant  has  appealed,  and  assigns,  as  an  error  apparent  on  the  face  of  the  record, 
the  want  of  legal  service  of  the  citation,  and  of  a  copy  of  the  petition,  upon  him. 

The  sheriff's  return  states  that  he  served  a  copy  of  the  citation  and  petition  on 
the  defendant,  by  leaving  the  same  at  his  domicil  in  Apollo  street,  between  Clio 
and  CaDiope  streets,  in  the  hands  of  his  wife,  a  free  person,  above  the  age  of 
fourteen. 

This  return  is  insufficient,  under  art.  189  of  the  Code  of  Practice.  It  should 
have  stated  the  absence  of  the  defendant  from  home,  and  that  the  person  with 
whom  the  citation  was  left  was  living  there.  Kendrick  v.  Kendrick,  19 
La.  38. 

It  is,  therefore,  ordered,  that  the  judgment  in  this  case  be  reversed,  and  the 
case  remanded  for  further  proceedings  according  to  law;  the  plaintiff  and  appellee 
paying  the  costs  of  this  appeal. 
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Bbttis  et  al.  v.  Amonbtt. 

The  right  of  the  commissioner  of  the  general  land  office  of  the  United  Statas  to  vacate 

It  was  one  of  the  grounds  of  injunction,  and  it  was  proved  in  the  record  of 
this  case,  as  well  as  in  the  other,  that  the  defendant  had  himself  been  active  in 
procuring  the  very  seizures  upon  which  he  relied  for  his  defence.  That  fact 
precludes  him  from  all  equitable  claim  to  the  credit  originally  stipulated.  The 
court  says  that,  he  may  have  considered  those  steps  necessary  for  his  protection ; 
but  how  could  that  possibly  be  ?  He  was  aware  already  of  the  insolvent  pro- 
ceedings of  Wm.  Boyd  Sf  Son.  If  the  proceedings  rendered  G.  W.  Boyd  in- 
capable of  transferring,  then  their  existence  or  pendency  was  a  good  defence  to 
plaintiff's  demand,  and  the  defendant  had  only  to  plead  it  when  attacked.  The 
apprehension  of  one  disturbance  cannot  be  relieved  by  creating  another.  But  if, 
on  the  other  hand,  the  defendant  believed  that  these  proceedings  prevented  a  valid 
transfer;  if  he  really  apprehended  trouble  or  annoyance  from  them,  why  were 
new  proceedings  instituted,  anil  why  was  he  active  in  procuring  new  seizures  1 

Again,  if  Boyd  was  a  party  to  the  surrender,  then  it  is  obvious  that  for  all  his 
old  debts  the  stay  of  proceedings  was  in  force ;  consequently  the  seizure,  the 
attachment,  and  even  the  sequestration  at  the  prayer  of  only  a  part  of  the  credi- 
tors, were  all  nuU,  and  created  no  le^al  disturbance — gave  no  reasonable  ground 
of  apprehension  that  the  money  could  be  again  demanded,  if  once  paid  to  plain- 
tiff. These  proceedings  must  then  have  originated,  not  from  the  necessity  of 
protecting  himself  against  paying  under  a  transfer,  void  by  the  incapacity  of  the 
transferor  to  make  it,  but  only  from  a  desire  to  create  new  difficulties, 

Bcheanng  refused. 
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Bettjs  illogol  entries  of  the  public  lands,  prior  to  the  istoiug  of  a  patent,  has  been  nrpcatedly  rec- 

^*  ogni^ed,  and  can  no  longer  be  questioned. 

Where  an  act  of  Congress  making  a  donation  of  pnblic  lands  to  a  State,  directs  the  secretaiy 
of  the  treasury  of  the  United  States  to  make  the  location  of  these  lands,  and  a  resolution 
of  the  legislature  of  the  State  authorizes  the  governor  to  ask  for  their  location,  and  provides 
for  the  contingency  of  the  authority  being  conferred  on  him  to  make  the  selection,  a  selec- 
tion of  the  lands  by  the  governor,  and  tlie  acquiescence  of  the  government  of  the  United 
States  in  a  location  made  in  accordance  therewith,  will  be  legal.  Per  Cun  Tlie  power  of 
tlie  secretary  of  the  treasury  to  delegate  the  authority  to  designate  the  lands  for  location, 
cannot  be  doubted. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.  TkoTtias  and  Snyder^ 
for  the  plaintiffs.  Anumeit,  for  the  appellants.  The  judgment  of  the  court 
was  pronounced  by 

King,  J.  This  is  a  pBtitory  action,  instituted  for  the  recoveiy  of  a  fradional 
section  of  land,  acquired  by  the  plaintiffs  from  the  State  of  Louisiana,  and  for 
rents  from  the  date  of  their  purchase.  The  defendant  claims  under  a  title  emi- 
nating  originally  from  the  United  States,  and  prays,  in  the  event  of  evictbn,  for 
the  Yalue  of  his  improvements.  The  cause  was  tried  by  a  jury,  who  gave  the 
plaintiffs  the  land  claimed,  and  compensented  the  ralue  of  the  improvements  with 
the  rents.  From  a  judgment  rendered  in  conformity  to  this  verdict,  the  defen- 
dant B.  F.  Amonett,  W.  AnumttU  the  executor  of  SlaughUr^  and  7.  W. 
Amomtt,  have  appealed. 

The  land  in  controversy  was  acquired  by  the  State  of  Louisiana  from  the 
United  States,  under  the  provisions  of  the  act  of  the  3d  March,  1827,  (Stoiy's 
U.  S.  Laws,  p.  2072, )  authorizing  the  secretaiy  of  the  treasuiy  to  locate  two 
townships  of  land  for  the  use  of  a  seminary  of  learning,  and  was  sold  by  the  State 
to  the  plaintiffs,  to  whom  a  patent  has  been  issued. 

The  selection  of  a  part  of  the  lands  authorized  by  this  statute,  including  the 
tract  claimed  by  the  plaintiffs,  was  made  by  the  governor  of  this  State,  on  the  3d 
July,  1835.  Prior  to  this  location  the  fractional  section  in  dispute  was  entered 
by  Shaddoc  and  Ross,  Their  entry,  however,  was  subsequently  canceUed  by 
the  commissioner  of  the  land  office,  on  the  ground  that  they  had  failed  to 
establish  their  right  to  enter  it,  and  the  receiver  was  authorized  to  refund  the 
price.  Notwithstanding  this  action  of  the  commissioners,  the  original  purchasers 
and  their  vendors  have  continued  to  occupy  and  cultivate  the  land  ever  since. 

It  is  contended  by  the  defendant  that  the  sale  to  Ross  and  Shaddoc  divested 
the  United  States  of  their  title,  and  that  the  subsequent  designation  of  thialand 
for  the  use  of  a  seminary  of  learning,  was  illegal  and  void. 

The  right  of  the  commissioner  to  vacate  illegal  entries  of  lands,  prior  to  issuing 
of  patent,  has  been  repeatedly  recognized,  and  can  no  longer  be  questioned. 
Pepper  v.  Dunlap,.  9  Rob.  288.     Chddny  v.  WoodB,  19  La.  337. 

It  is  next  contended  that  the  act  of  the  3d  of  March,  1827,  directs  the  location 
of  the  seminary  lands  to  be  made  by  the  secretary  of  the  treasuiy,  and  that 
the  selection  made  by  the  governor  olf  this  State  was  in  itself  illegal,  and  has 
not  been  since  approved. 

A  resolution  of  the  legislature  of  this  State,  passed  in  1835,  requested  the 
governor  to  ask  for  the  location  of  the  seminary  lands,  and  prmrided  for  the  contin- 
gency of  the  authority  being  conferred  on  that  officer  to  make  the  selection. 
See  Acts  of  1835,  p.  158.  That  the  secretary  of  th6  treasuiy  could  delegate  the  au- 
thority to  designate  the  lands  for  location  cannot  be  doubted,  and  the  acquiescence 
of  the  general  government  in  the  locations  which  were  thus  made,  and  which 
have  been  matters  of  record  in  the  land  department  for  fourteen  years,  must,  in 
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the  absence  of  proof  of  the  reverse,  be  taken  as  evidence  both  of  the  delegation       Bkttis 
of  aathori<y  to  the  executive  of  this  State  to  make  the  designation  of  kmdst  and     amonett 
of  the  approval  of  his  acts  by  the  secretary  of  the  treasury.     The  previous  en- 
tiy  of  Ross  and  Shaddoc  having  been  set  aside,  the  kication  made  by  the  State  of  . 
Louisiana  was  valid. 

The  plaintiffs  have  asked  that  the  judgment  appealed  from  be  amended,  by  al- 
lowing them  rents  from  the  date  of  their  purchase.  The  jury  considered  that  the 
improvements  made  by  the  defendant  were  a  fair  equivalent  for  the  rents,  and 
the  testimony  upon  this  point  is  not  such  as  to  authorize  us  to  interfere  with 
their  verdict.  JudgmefU  affirmed* 


The  Bank  of  Kentucky  v.  Conner  et  al. 

After  a  eetn'o  bonorum  by  an  iiuolvent,  an  action  to  annul  a  contract  made  by  him  in 
fraud  of  hia  crediton  cannot  be  maintained  by  any  creditor  individnally.  It  munt  be 
anstitated  by  the  representative  of  the  creditor*.  AlUert  when  there  has  been  no  cession. 
C.  C.  190, 1965.    State.  S5  March,  1808 ;  20  Feb.  1817. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buckanan,  J. 
MoU,  ibr  the  plaintiffs.  David  and  Orymes,  for  the  appellant,  Conner, 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  On  the  6th  of  May,  1846,  a  judgment  was  rendered  in  the 
Fifth  District  Court  of  New  Orleans,  in  the  case  of  Sarah  Conner,  a  free  woman 
of  color,  against  TheophUus  Freeman,  by  which  it  was  decreed  that  the  plaintiff 
was  entitled  to  her  freedom,  and  that  the  defendant  emancipate  the  said  plaintiff 
according  to  the  formalities  required  by  law. 

The  president,  dh-ectors  and  company  of  the  Bank  of  Kentucky,  alleging 
themselves  to  be  creditors  of  the  said  TheophUus  Freeman,  by  virtue  of  a  judg- 
ment obtained  by  them  in  said  court  against  said  Freeman,  on  the  9th  of  Novem- 
ber, 1846,  brought  their  suit  against  both  Sarah  Conner  and  TheophUus 
Freeman,  for  the  purpose  of  annulling  this  judgment  obtained  by  Sarah  Conner 
for  her  freedom,  and  subjecting  her,  as  the  property  of  Freeman,  to  execution 
under  their  judgment.  They  obtained  a  judgment  by  default,  which,  on 
evidence  taken,  was  confinned.  It  decreed  the  judgment  of  the  6th  of  May 
declaring  said  Sarah  Conner  to  be  entitled  to  her  freedom  to  be  null  and 
void,  and  subjected  said  Sarah  Conner,  as  the  slave  of  Freeman,  to  the  plaintiff's 
execution.  After  an  ineffectual  attempt  to  obtain  a  new  trial  in  the  district 
court,  Sarah  Conner  has  appealed. 

There  is  no  evidence  that  any  steps  have  been  taken  by  the  master  of  Sarah 
Conner  to  effect  her  emancipation  under  the  laws  of  the  State ;  and  we  express 
no  opinion  as  to  her  condition  or  status,  but  are  only  called  upon  to  decide  on  the 
validity  of  the  judgment  appealed  from,  as  it  stands  between  tlie  parties.  If  the 
phdntiffs  have  no  right  of  action,  the  judgment  cannot  be  sustained.  Perry  v. 
Goodwin,  6  Mass.  Rep.  498. 

Article  190  of  the  Civil  Code  provides  that  an  enfranchisement  made  in  fraud  of 
creditors  is  null  and  void.  By  art.  1965,  the  law  gives  to  every  creditor,  when 
there  is  no  cession  of  goods,  as  well  as  to  the  representatives  of  all  the  creditors, 
when  there  is  any  such  cession,  or  other  proceedings  by  which  they  are  collec- 
tively represented,  an  action  to  annul  any  contract  made  in  fraud  of  then*  rights. 
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Bank  or  It  appears  that,  in  January,  1844,  Freeman  became  insokent,  and  Bubso' 

Kentuckt     quentiy  ceded   his  property  to  his  creditors  in  the  late  first  judicial  district 

Con  NCR.  court.  The  syndic,  therefore,  of  the  creditors  of  Freeman  is  the  party  compe- 
tent to  institute  an  action  of  this  kind.  By  the  insolvent  acts  of  1808  and  1817 
judgments  confessed  by  debtors  in  fhiud  of  creditors  may  be  declared  null  and 
void  at  their  instance;  and  the  recourse  of  the  creditors  against  this  alleged  fraud- 
ulent judgment  is  direct  and  obvious,  if,  in  point  of  fact,  it  stands  in  the  way  of  the 
exercise  of  their  legal  rights.  But  we  consider  the  action  by  the  individual 
creditors,  in  this  instance,  as  untenable. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  plaintiff's 
petition  dimissed,  with  costs. 


Lemoine  V.  Garcia. 

No  appeal  will  lie  from  a  jadgment  overraling  a  motion  to  dissolve  a  sequestration,  made  by 
a  defendant  aiUr  he  had  bonded  the  property  sequestered.  Such  a  judgment  ia  not  final,  nor 
does  it  work  any  irreparable  injary. 

No  appeal  will  lie  from  an  order  refusing  to  set  aside  a  sequestration,  where  tlie  question  of 
releasing  the  property  is  the  only  matter  for  consideration,  and  the  record  contains  no  infbr- 
matbn  as  to  the  value  of  the  property,  though  the  action  waa  on  a  claim  exceeding  three 
hundred  dollars. 

APPEAL  from  the  Distgct  Court  of  St  John  the  Baptist,  NicholU,  J.  Buis- 
son  and  Maureau,  for  the  plaintiff.  T.  W.  Collens,  for  the  appellant  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  caused  to  be  sequestered  a  quantity  of  sugar 
and  molasses  belonging  to  the  defendant,  for  the  purpose  of  enforcing  a  privilege 
for  supplies  to  the  defendant's  plantation.  A  motion  was  made  by  the  defendant 
to  set  aside  the  soqestration,  which  failed,  the  judge  decreeing  that  the  privilege 
and  sequestration  be  muintamed  and  the  motion  overruled.  From  this  decree 
the  defendant  has  appealed. 

It  appears  that  two  writs  of  sequestration  were  taken  out  by  the  phiintiff,  one 
directed  to  the  sheriff  of  the  parish  of  St  John  the  Baptist,  and  the  other  to  the 
sheriff  of  the  parish  of  St  Charles.  Under  the  former  writ  eighty -five  hogs- 
heads of  sugar  and  a  quantity  of  molasses  were  taken,  which  were  given  up  on 
the  defendant's  giving  his  bond,  with  security,  as  the  law  directs.  Under  the 
writ  directed  to  the  sheriff  of  the  parish  of  St  Charles,  forty-three  hogsheads  of 
sugar  and  about  five  hundred  gallons  of  molasses  were  seized,  but  were  held 
subject  to  two  previous  sequestrations  from  the  district  court.  It  is  obvious 
that,  as  to  the  sugar  and  molasses  sequestered  in  the  parish  of  St  John  the  Bap- 
tist and  given  up  on  the  defendant's  bond,  tlie  appeal  is  premature,  the  decree  of 
the  district  court  not  bbing  a  final  judgment,  nor  one  working  an  iireparable  in- 
jury. If  it  be  erroneous,  the  defendant  will  have  his  relief  on  the  final  judg- 
ment of  the  cause. 

As  to  the  sugar  and  molasses  sequestered  in  the  parish  of  St  Charles,  we  are 
not  informed  as  to  the  value  of  the  propeily,  nor  as  to  the  amount  for  which  it  ia 
held  subject  to  the  previous  sequestrations ;  and  non  constat  that  the  matter  in 
dispute  as  to  this  property  is  of  sufficient  value  to  give  jurisdiction  to  this  court, 
on  an  appeal  in  relation  to  it. 
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On  the  authority  of  Plicgue  v.  BtUownU^  2  An.  293,  the  appeal  in  this  case  must  LzaioiNx 

fail,  it  not  being  within  the  juriadiction  of  the  court.  Gabcu. 

Appeal  dismissed^ 


Succession  of  Destrehan. 

▲  tator,  apxK>inted  under  the  proviflionB  of  8e<^  4  of  the  stat  of  10  March,  1834,  on  the  express 
condition  of  liis  being  exempted  from  giving  ■ecori^,  cannot  be  inbiequently  reqnired  to 
give  security,  though  the  property  of  the  minor,  which,  at  the  time  of  his  appointment,  con- 
sisted chiefly  of  real  estate,  has  been  since  converted  into  money  and  negotiable  paper, 
for  the  purpose  of  affecting  a  partition. 

APPEAL  from  the  District  Conit  of  Jefferson,  darken  J.    The  judgment  ' 
from  which  this  appeal  was  taken  is  in  these  words: 

"A  rule  was  taken  on  the  tutor  of  the  minors  Destrthann  requiring  him  to  show 
cause  why  he  should  not  give  security  for  his  administration,  and,  in  default 
thereof,  why  his  office  should  not  be  vacated.  The  appeDant  relies  on  art.  350, 
C.  C.  This  provision  of  the  Code  we  think  relates  only  to  tutors  who  ai'e  bound 
by  law  to  give  security.  The  present  tutor  was  appointed  under  the  act  of  1834. 
He  holds  his  office  on  the  express  condition  that,  he  shall  be  dispensed  with  giv- 
ing security.  This  court  is  without  authority  to  change  the  terms  and  conditions 
on  which  the  office  was  originally  conferred  by  the  law,  and  accepted  by  the  in- 
cumbent. It  is  therefore  ordered  that  the  rule  be  dismissed. "  From  this  judg- 
ment, liosU  the  plaintiff  in  the  rule  appealed. 

RoseliuSf  for  the  appellant.  It  is  shown  that,  when  the  tutor  of  the  minors 
was  dispensed  with  giving  security  for  the  faithful  administration  of  his  trust, 
the  property  of  his  wards  consisted  almost  exclusively  in  their  interest  in  the 
real  estate  inherited  from  their  father.  Under  the  state  of  things  then  existing, 
the  tutor  could  only  administer  this  property  in  conjunction  with  the  heir  of 
age,  and  receive  their  share  of  the  revenue  yielded  by  it.  But,  shortly  after  his 
appointment,  all  the  property  was  sold  to  effect  a  partition,  and  produced 
$173,310  30,  three  fourths  of  which  will  go  into  the  possession  of  die  tutor, 
either  in  money  or  negotiable  notes. 

The  question  is  whether  the  act  of  1834  is  to  be  construed  as  exempting  the 
tutor  from  fumishmg  security  for  the  faithful  administration  of  his  trust,  no  mat- 
ter what  may  be  the  change  produced  in  disposable  property  or  funds  in  the  hand» 
of  the  tutor?  In  other  words,  is  the  rule  in  the  330th  art.  of  the  Civil  Ck>de  en- 
tirely inapplicable  to  a  tutor  who  has  been  appointed  under  the  act  of  1834  ? 
There  is  certainly  nothing  in  the  language  of  that  law  which  imperatively  requires 
such  an  interpretation.  Before  a  tutor  can  be  dispensed  with  the  obligation 
of  giving  security  a  family  meeting  is  to  be  consulted.  Now,  on  what  fact  is 
their  advice  to  be  based  ?  Surely  on  the  special  circumstances  of  the  case ;  they 
must  take  into  consideration  the  extent  of  the  responsibility  which  will  devolve  on 
the  tutor.  And  can  it  be  seriously  pretended  that  when,  as  in  the  present  case, 
that  responsibility  is  comparatively  light,  at  the  time  the  dispensation  was  granted, 
such  an  entire  alteration  in  the  state  of  facts  as  is  shown  to  have  taken  place 
here  cannot  effect  the  obligation  of  the  tutor  to  give  security.  It  is  confidently 
submitted  that  this  is  not  a  sound  construction  of  &e  law  of  1834.  The  policy  of 
the  law  is  to  protect  the  rights  of  minors. 

F.  B.  and  CM.  Conrad,  contra.  The  defendant  received  his  appointment 
under  the  provisions  of  the  act  ot  1834.  On  the  trial  of  the  rule  it  was  shown 
that,  those  who  had  a  right  to  the  tutorship  declined  it,  in  consequence  of  the  tacit 
mortgage  and  of  the  security  they  would  have  been  obliged  to  furnish.  These 
facts  were  placed  before  the  family  meeting,  and  they  recommended  to  the 
court  the  appointment  of  the  defendant  without  security,  under  the  provisions  of 
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SuccEssioK     the  4th  section  of  that  act.    Here  then  the  case  contemplated  by  that  act  had 
o'  occuiTed.      "  No  one  would  take  upon  himself  the  tutorship  and  comply  with 

Pestrehan.  ^YiQ  existing  law,  by  giving  security,  &c. "  And  accordingly  the  court,  with  the 
advice  of  the  family  meeting,  nominated  **  a  discreet  and  responsible  person  "  to 
be  tutor.  If  no  one  would  give  the  required  security,  when  the  estate,  accord- 
ing to  the  plaintiff's  argument,  involved  comparatively  trifling  responsibility,  this 
unwillingness  to  act  would  certiunly  exist  in  a  stronger  degree  when  both  the 
responsibility  and  the  security  are  augmented,  and  no  one  would  now  be  fouad 
to  act  as  tutor  to  the  minors.  The  act  of  1834  exempted  the  tutor  from  giving 
security,  without  reference  to  the  estate  or  condition  of  the  minor.  It  is  an 
exception  to  the  general  principle  of  art.  330,  and  after  the  family  meeting  and 
the  judge  have  conferred  the  appointment,  there  is  nothing  in  the  act  authorizing 
a  change  in  its  terms.  The  plaintiff  however  goes  back  to  the  article  of  the  Code, 
the  language  of  which  is  inconsistent  with  the  pi-ovisions  of  the  special  act;  for 
the  latter  says,  in  express  terms,  that  the  duties  of  the  tutor  shall  be  the  same  as 
required  by  the  existing  laws,  except  as  to  giving  security ;  while  the  former, 
intended  only  for  cases  of  tutorship  in  which  security  had  already  been  furnished, 
says  that  ^'this  security  may  be  increased  or  tliminished  at  the  instance  &c.*' 
It  is  highly  illogical  to  say  that  a  security,  which  under  the  act  of  1834  was  never 
given  or  required,  should  be  increased  or  diminished. 

The  judgement  of  the  court,  (RosU  J*  not  sitting, )  was  pronounced  by 
Slidell,  J.    For  the  reasons  assigned  by  the  district  judge  it  is  decreed  that 
the  judgment  bo  affirmed,  with  costs. 


CouKTABB  V.  Chamberlain  et  al. 

The  administrator  of  a  laccession,  being  an  officer  appointed  by  the  comt  for  the  discharge  of 
certain  duties,  most  be  considered  always  present  in  conrt,  like  a  party  to  proceedings 
there  pending;  and  no  prescription  can  commence  to  mn  in  his  favor  before  the  homologa- 
tion of  his  account 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  Thompson,  for  the 
plaintiff.  W.  H.  Hunt,  for  the  appellants.  The  judgment  of  the  court  was 
pronounced  by 

SuDELL,  J.  This  cause  was  tried  ex  parte.  It  is  said  that  a  sufficient  inter- 
val, under  the  rule  of  the  court,  had  not  elapsed  between  the  time  of  setting 
for  ti'ial,  and  the  day  of  ti'ial.  It  would  be  with  reluctance  that  we  would  reverse 
an  intrepretation  of  liis  own  rule  by  a  district  judge,  except  in  a  very  clear  case 
of  error ;  and  we  will  express  no  opinion  on  the  point,  as,  on  other  grounds,  we 
have  determined  to  remand  the  case. 

The  object  of  this  action  is  to  impose  on  the  heirs  of  Chamberlain,  one  of 
whom  is  a  minor,  a  responsibility  for  the  gross  amount  of  the  inventoiy  of  the 
eatato  of  Laglaise,  of  which  Chamberlain  was  appointed  administititor,  in  1832. 
After  Chaviherlain^s  death,  the  present  plaintiff  took  out,  in  1846,  letters  of  ad- 
ministration of  Laglaise's  succession.  The  heirs  of  Chamberlain  answered  that 
he  had  undertaken  the  succession  merely  to  protect  the  interest  of  one 
Borgas,  whose  agent  he  was,  and  who  held  a  privileged  claim  sufficient  to  absorb 
the  succession ;  that  Chamberlain  was  also  a  creditor  of  Laglaise,  for  an  amount 
exceeding  his  gross  estate.  '  luterogatories  were  propounded  to  the  plaintiff  per- 
tinent to  the  defence. 

At  the  trial  of  the  cause,  in  the  absence  of  the  defendants,  the  plaintiff  offered 
what  it  is  reasonable  to  believe  are  detached  poitions  of  the  record  of  iMglaise^s 
succession,  and  not  the  entire  record.    The  gross  inventory  was  $469,  consisting 
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of  a  few  articles  of  merchandize,  and  various  notes  for  small  sums  made  by  seve-     Courtade 
ral  parties.     An  order  of  sale  was  made,  upon  the  suggestion  that  the  property  CHAXBERLAiir. 
was  perishable.     The  result  of  the  sale  does  not  appear. 

The  judgment  given  against  the  heirs  of  Chamberlain  upon  this  evidence,  is 
for  the  gross  amount  of  the  inventory,  $469.  If  the  assets  realized  that  amount, 
Chamberlain  would,  at  least,  have  been  entitled  to  credit  for  his  commissions. 

We  are  i  ot  disposed  to  shield  administrators  of  estates ;  but,  on  the  contrary,  to 
scrutinize  their  acts  closely.  But  looking  to  the  proceedings  and  evidence  in  this 
case  as  a  whole,  we  cannot  divest  ourselves  of  the  belief  that  the  judgment  is 
excessive,  and  that  the  ends  of  justice  will  be  promoted  by  remanding  the  cause. 

With  regard  to  the  plea  of  prescription,  we  have  to  remark  that  it  is  clearly 
untenable,  so  far  as  the  running  of  prescription  during  Chamberlain^  life  is 
claimed.  Chamberlain  was  an  officer,  appointed  by  the  court  to  discharge  cer- 
tain duties.  As  such,  he  must  be  considered  as  present  before  the  court,  in  the 
nature  of  a  party  in  proceedings  there  pending.  Prescription  had  no  commence- 
ment in  his  fovor,  at  least,  before  the  homologation  of  an  account.  As  there  is 
no  evidence  to  establish  the  date  of  his  death,  it  is  unnecessary  to  consider  what 
term  of  prescription  would  apply  in  favor  of  his  heirs. 

It  is  decreed,  therefore,  that  the  judgment  of  the  court  below  be  reversed,  and 
that  this  cause  be  remanded  for  a  new  trial ;  the  appellee  paying  the  costs  of  this 
appeal. 


Gaines  v.  The  Mebchants'  Bank  of  Baltimore  et  al. 

A  jadidal  sale  of  all  the  rigfatt  title  and  interest  of  a  creditor  in  any  farther  dividend  that  may 
be  declared  among  the  creditora  of  an  inaolvent,  is  a  sale  of  the  debt  due  to  the  creditor 
(C.  P.  690,  694) ;  and  where  the  debt  was  dne  by  a  bill  or  note,  whidi  was  never  in  the 
actual  possession  of  the  aherifi;  the  seixare  is  invalid,  the  sale  noil,  and  the  purchaser  may 
recover  back  the  price  paid  by  him. 

To  make  a  valid  seiznre  of  a  bill  or  note  under  KjLfa^  the  aheriff  mast  take  actual  possea- 
sbnof  it. 

A  party  seeking  to  recover  back,  on  the  gnnuid  of  the  nullity  of  the  sale,  money  paid  to  a 
judgment  creditor  as  the  price  of  property  sold  under  ezecation,  most  pursue  the  course 
pointed  oat  by  art  711  C.  P.,  and  make  the  Judgment  debtor  a  party  to  the  action;  and  the 
judgment  obtained  against  him  and  the  creditor  jointly  must  provide  that  execution  shall 
be  first  taken  out  against  the  debtor,  but,  on  its  being  returned  unsatisfied,  that  execution 
may  be  issued  against  the  creditor.  Per  Curtant:  Art  711  C.  P,  relates  to  the  evictkm  of 
the  purchaser  finom  the  thing  purchased  by  him ;  but  it  is  dedarafeory  of  a  principle  relating 
to  cases  where  the  sale  is  virtually  defeated  from  other  causes. 

APPEAL  from  the  Fourth  District  Court  of  New  Oricans,  Strawbridge,  J. 
BriUon  and  Hamner,  for  the  plaintiflf.  Bonford  and  T,  A.  Clarke,  for  the 
appeBants.  The  judgment  of  the  court  (SlidelU  J.  not  sitting,  haring  been  of 
counsel  in  the  case,)  was  pronounced  by 

EusTis,  C.  J.  On  the  Ist  of  August,  1643,  the  Merchants  Bank  of  Balti- 
more caused  to  be  sold,  under  an  alias  fi,  Ja,,  issued  on  a  judgment  against  the 
president,  directors  and  company  of  the  Bank  of  the  United  States,  all  the  right, 
title  and  interest  of  said  bimk  in  any  further  divillend  that  might  be  declared  in 
the  estate  of  William  Kenner  Sf  Co,  The  plaintiif  became  the  purchaser,  for 
the  sum  of  one  thousand  dollars,  which  he  paid  to  the  sheriff.  The  present  suit 
is  to  recover  hack  this  sum.    The  president,  directors  and  company  of  the  Bank 
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of  the  United  States  have  been  made  pailies,  by  a  cui-ator  ad  hoc  appointed  by 
the  court  for  that  purpose,  and  judgment  was  rendered  in  the  district  court  in 
favor  of  the  plaintif! ;  and  it  was  further  adjudged  that,  execution  should  first  issue 
against  the  Bank  of  the  United  States,  and,  in  case  of  no  property  being  found 
on  execution  issued,  that  the  judgment  be  satisfied  out  of  the  property  of  the 
Merchants'  Bank  of  Baltimore.     From  this  judgment  both  banks  have  appealed* 

It  appears  that  the  Merchants'  Bank  of  Baltimore  undertook  to  seU  certain 
assets  belonging  to  the  United  States  Bank,  pending  the  litigation  in  which  they 
were  involved  in  the  memorable  suit  relating  to  the  validity  of  the  assigmneDt 
made  by  that  bank,  which,  upon  the  final  decision,  was  determined  to  be  valid* 
except  so  far  as  the  United  States  were  concerned.  This  decision  defeated  the 
attempt  of  die  Merchants'  Bank  of  Baltimore  to  reach  the  assets  of  the  Back 
of  the  United  States  under  their  execution. 

The  ground  on  which  the  plaintiff  has  recovered  in  the  district  court  ia,  tfaat 
the  sale  under  executbn  was  a  nullity,  and  that  the  plaintiff,  who  was  the  pnr- 
chaaer,  acquired  nothing  under  it. 

The  thing  sold  was  the  right,  title  and  interest  of  the  bank  to  the  future  dhri' 
dends  to  be  declared  in  the  estate  of  William  Kenner  Sf  Co.;  and  the  aherifl^ 
in  his  deed,  undertook  to  convey  to  the  purchaser  aU  the  right  and  tide  which 
the  bank  had  to  the  said  before  described  property.  The  estate  of  William 
Kenner  S^  Co.  waa  under  the  administration  of  a  syndic,  and  the  Bank  of  the 
United  States  was  its  creditor,  and  we  are  authorized  in  assuming  that  it  became 
so  in  the  ordinary  course  of  its  dealings.  We  infer  from  the  evidence,  that  the 
bank  was  the  holder  of  bills  or  notes  of  that  firm,  on  which  the  dividends  received 
had  been  duly  credited.  Under  the  rule  laid  down  in  the  case  «f  Trudeau  v, 
Mc  Vicar,  1  Annual  Rep.  426,  and  under  articles  690  and  694  of  the  Code 
of  Practice,  by  the  description  above  noted,  the  debt  due  by  Kenner  Sf  Co.  to  the 
bank  waa  sold,  and  the  title  of  this  debt  the  purchaser  had  a  right  to  exact  from 
the  sheriff.  The  evidence  does  not  satisfy  us  that  the  sheriff  ever  took  into  hi8> 
possession  the  obligations  of  Kenner  Sf  Co.  which  the  bank  held,  or  any  tide  what- 
ever to  said  debt* 

In  the  case  of  Fluker  v.  Bullard,  2  Annual  Rep.  338,  we  held  that  a  sale 
under  ^Ji.foL.  of  a  promissoiy  note,  never  in  the  actual  pos8e88k)n  of  the  sheriffr 
confers  no  tide  on  the  purchaser.  To  make  a  valid  seizure  of  tangible  property,. 
the  thing  levied  upon  must  be  taken  into  actual  possession  by  the  ofilicer.  So, 
where  notes,  offered  in  evidence  before  their  maturity,  have  been  withdrawn  by 
permission  of  the  court  on  leaving  certified  copies  of  them  in  the  record,  the 
levying  of  aji./a.  upon  die  copies  of  the  notes,  and  notice  to  the  maker,  will  not 
constitute  a  legal  seizure.  Galbraith  v.  Snyder,  Idem.  492.  A  lond  can  be 
legally  seized  by  the  sherifif  only  by  his  obtaining  actual  possession  of  it.  A  pur^ 
chaser  at  a  sheriff's  sale,  made  without  a  previous  seizure,  acqwres  nothing. 
Qffut  V.  Monquit,  Idem.  785.  To  make  a  valid  seizure  of  a  promissoiy  note 
under  afi.fii.,  the  sheriff  must  take  actual  possession  of  the  note.  Tay/er  v. 
Stone,  Idem,  910. 

However  die  fact  of  possessiiw  by  die  sheriff  may  be,  no  delivery  vk  the  tide 
was  ever  made  by  the  sheriff  to  the  purdiaser,  notwithstanding  his  demand  to 
diat  effect,  and  his  notice  to  the^ sheriff  not.  to  pay  over  die  money  to  the  plaintiff 
until  the  evidence  of  the  debt  should  be  delivered  to  him.  The  good  faidi  <tf  the 
plaintiff  in  this  transaction  being  unquestmned,  the  judgment  of  the  district  court 
against  die  Merchants'  Bank  of  Beltimoie  for  its  recovery  back,  roust  be  sustained. 
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Tliis  wak  grows  out  of  the  Bcramble  for  tihe  wreck  of  the  assets  of  the  late        Gaines 
Bask  of  the  United  States  of  Pennsylyaiua,  and  a  similar  one,  instituted  by  the   mxrchants' 
plaintiff,  was  befere  this  court  on  a  prevk)U8  occasion,  and  is  reported  in  2  Annual        Bakk. 
Rep.  280.    The  judge  of  the  late  Commercial  Court  of  New  Orleans,  from 
whom  the  appeal  was  taken*  non-suited  the  plaintiff,  on  the  ground  that  the 
remedy  sought  by  the  plaintiff  was  one  of  strict  right,  and  that  the  piyty  seeking 
to  recover  back  money  paid  to  a  judgment  creditor,  being  the  proceeds  of  pro- 
perty aM  under  execution,  ought  to  pursue  the  course  indicated  by  article  711 
of  the  Code  of  Practice,  and  make  the  judgment  debtor  a  party  to  the  suit. 
The  Bank  of  the  United  States  was  made  a  party  to  this  suit,  and  the  district 
court  orerruled  an  exception  made  by  the  curator  (id  hoc,  that  no  cause  of  action 
was  presented  in  the  petition  against  said  bank. 

Artkde  711  provkles  that,  if  the  purchaser  has  been  evicted  from  the  thing 
adjudged  to  him,  on  the  ground  that  it  belongs  to  another  person  than  the  party 
in  whose  hands  it  was  ti^Lon,  he  shaU  in  that  case  have  his  recourse  for  reim- 
bonement  against  the  seized  debtor  and  the  seizing  creditor;  but,  upon  the  judg- 
ment obtained  jointhp^  for  that  purpose,  the  purchaser  shall  first  take  execution 
against  the  debtor,  and  upon  the  return  of  such  execution,  no  property  found, 
then  he  shall  be  at  liberty  to  take  out  execution  against  the  creditor.  This  article 
it  is  true  relates  to  the  eviction  of  the  purchaser  from  the  thing  purchased  by 
him;  but  it  is  declaratory,  as  we  think,  of  a  principle  relating  to  cases  where  the 
sale  is  virtually  defeated  from  other  causes.  In  the  present  instance,  the  money 
of  the  pfaiintiff  has  been  applied  directly  to  the  benefit  of  the  Bank  of  the  United 
States,  in  part  satisfaction  of  the  judgment  held  by  the  Merchants'  Bank.  If  the 
proceedings  are  regular,  satisfaction  has  been  entered  on  that  judgment  to  the 
extent  of  the  amount  made  under  execution.  On  this  amount  being  recovered 
back  by  the  pkuntiff,  the  satisfaction  entered  must  be  rescinded,  or  a  new  judg- 
ment must  be  rendered  for  the  amount,  of  which  the  Merchants*  Bank,  on  pay- 
ing back  the  amount  unduly  received,  are  entitled  to  have  the  benefit.  The  Bank 
of  the  United  States  u  thus  the  real  party  in  interest  in  this  litigation ;  and,  we 
thfflk,  the  district  judge  did  not  err  in  rendering  judgment  as  prayed  for  in  the 
ori^nal  petition.  Judgment  c^ffirmed. 

|ll7  dod 


ClbmsnT)  Tutrix,  v.  Story  et  al. 

Witluii  the  Hmiti  of  the  city  of  New  Orleans,  the  partiei  interested  may  elect  in  which  of 
the  district  courts  they  wiU  open  a  succession ;  bat  when  opened  in  one  of  the  courts,  it 
has  the  same  exchisive  power  over  it  as  the  court  of  Probates  under  the  late  judicial  or- 
SanizatioD.    An  action  for  a  debt  due  by  the  succession  can  be  brought  in  no  other  court. 

APP£AL  from  the  Second  District  Court  of  Ney  Orleans,  CanoTi,  J.    A, 
Hennen,  for  the  appellants.  L.  Peirce  and  Josephs  j  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  petition  of  the  tutrix  of  the  minor  heirs  of  the  late  Benjamin 
Story  alleges  that,  the  mother  of  said  minors  died  ^before  their  father ;  that  her 
succession  was  settled  in  the  then  court  of  Probates,  and  their  rights  liquidated 
at  the  sum  of  820,056  25,  for  each ;  and  that  to  secure  the  payment  of  these 
nuns  their  father  gave  them  a  mortgage,  in  favor  of  the  judge  of  the  court  of 
Probatbs,  on  immoveable  proper^  situated  in  this  <iity ;  that  another  minor  heir 
died  shortly  after  the  date  of  said  mortgage,  aiMl  the  petitioners  inherited  from 
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Clement  him  the  sum  of  $3,507  03,  ench  ;  that  then*  father  did  not  invest  then*  funds  on 
Stort.  interest,  as  he  was  bound  to  do ;  and  that,  at  his  death,  he  left,  besides  the  peti- 
tioners, three  heirs  of  age,  who  have  accepted  the  succession,  purely  and  simplj', 
and  received  their  portion  in  the  succession  of  then*  mother  and  of  their  deceas- 
ed brother.  The  prayer  is  that  the  heirs  of  age  be  cited ;  that  they  may  be  or- 
dered to  retder  an  account  of  the  estate  of  the  three  minors  in  the  successions  of 
their  mother  and  brother;  and  that  they  be  adjudged  to  pay  the  petitioners 
880,000,  with  interest  at  the  rate  of  eight  per  cent  per  annum  from  the  2l8t 
November,  1845,  until  paid,  and  that  the  property  mortgaged  may  be  seized  and 
sold  to  satisfy  this  judgment. 

The  defendants  excepted  to  the  petition  that,  the  Second  District  Court,  in 
which  it  was  filed,  was  without  jurisdiction,  aU  the  matters  and  things  put  at  issue 
by  said  petition  being  now  at  issue  and  undecided  between  the  same  parties  in 
the  Fourth  District  Court,  in  the  matter  of  the  Successi&n  of  Benjamin  Stary^ 
which  has  been  opened  there,  and  also  in  the  suit  of  Mrs.  Mackie  against  the 
other  heirs  for  a  partition  of  said  successbn.  Tliey  further  excepted  that  the 
Fourth  District  Court  is  the  only  proper  tribunal  for  the  settlement  of  the  suc- 
cession of  Benjamin  Story  and  all  matters  pertaining  thereto.  The  judge  of  the 
Second  District  Court  sustained  these  excepdons,  and  dismissed  the  petiticm. 
The  plaintilf  has  appealed. 

There  is  no  error  in  the  judgment.  Tlie  succession  of  Mrs,  Story  has  been 
finally  settled,  and  the  claims  of  the  minors  are  debts  of  the  succession  of  their 
father,  to  be  settled  in  the  action  of  partition  now  pending  before  the  Fourth  Dis- 
trict Court. 

It  is  urged  that  the  act  of  1846,  creating  the  District  Courts  for  the  city  of 
New  Orleans,  confers  equal  jurisdiction  on  each  of  the  ^ve  courts,  and  what  one 
can  do,  each  of  the  others  can  also  do.  It  is  said  that  the  pendency  of  a  suit  for 
partition,  does  not  preclude  one  of  the  parties  thereto  from  instituting  a  personal 
action  agfunst  the  others  for  a  debt  due  by  the  ancestor. 

Before  the  new  organization  of  the  judiciary,  courts  of  Probate  had  exclusive 
power,  with  a  few  exceptions,  to  decide  on  claims  fbr  money  brought  against  sve- 
cessions  administered  by  curators,  testamentary  executors  or  administratDrs,  and 
to  establish  the  order  of  privileges,  and  the  mode  of  payment.  They  had  also 
exclusive  power  to  regulate  aU  pardtions  of  successions,  in  which  minors  were  in- 
terested, and  all  acUons  of  partition  were  to  be  brought  in  the  court  where  tiie 
succession  was  opened. 

We  do  not  understand  that  the  act  of  1846  has  repealed  that  legislation.  Witiun 
the  limits  of  the  city  of  New  Orleans,  the  parties  interested  may  elect  in 
which  of  the  Dbtrict  courts  they  will  open  a  succession ;  but,  when  one  of  the 
courts  has  been  seized  with  it,  it  has  the  same  exclusive  power  over  it  which  per- 
tained to  the  court  of  Probates. 

Judgment  qjfirmed. 
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Baker  et  al.  v.  Morrison  et  al. 

A  retnrn  on  Aji.fa,  thtt,  it  wts  impmnble  to  make  a  demand  upon  the  defendant  penantlly 
and  that  no  property  of  his  could  be  foand,  will  anthorise  the  plaintiff  to  proceed  i 
the  aurety  on  a  bond  given  to  release  pn^erty  which  had  been  aeqnestercd. 
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Morrison. 


Where  a  fllicrilT  inserts  in  a  aequestration  bond  a  condition  not  required  by  law,  the  condition         Baker 
will  not  be  binding  on  the  aorety.    The  bond  moat  be  oonatmed  with  reference  to  tlio  law 
ander  whieb  it  waa  taken. 

The  legal  intent  of  a  aeqaeatration  bond  being,  under  arta.  379,  280  C.  P.,  to  aecore  the  de- 
livery of  the  property  to  be  applied  towards  the  aatiafaction  of  the  plaintiff's  claim  when 
adjudged,  and  the  penalty  of  the  bond  being  inaerted  to  secure  the  performance  of  that  act, 
the  injury  sustained  by  the  plaintiff,  on  a  breach  of  the  condition,  will  be  the  value  of  the 
property  aequeatered,  which,  had  it  been  produced,  would  have  been  applied  to  the  pay- 
ment of  hia  claim;  but  the  mere  amount  of  that  claim,  without  reference  to  the  value  of 
the  property  sequestered,  is  not  the  measure  of  the  injury  sustained,  nor  of  tlie  liability 
of  the  sureties  in  the  sequestration  bond. 

APPEAL  from  the  Fifth  Dbtrict  Court  of  New  Orleans,  Buchanan,  J.     /. 
W.  Smithy  Labatt  and  Cohens  for  the  plaintiiis.     Homor,  for  the  appellants. 
The  judgment  of  the  court  ¥ra8  pronounced  by 

Slideli.,  J.  Under  a  sequestration  issued  in  the  suit  of  Baker  et  al,  v. 
Doane  et  a/.,  certain  moveables  were  seized,  which  were  restored  to  the  defend- 
ant, Doane,  upon  his  giving  bond,  with  Morrison  and  Deacon  as  his  sureties,  in 
the  penal  sum  of  $2600.  The  bond  recites  the  levy  of  the  sequestration  upon, 
tiie  goods  and  tiieir  restoration  to  Doane,  and  then  states  as  the  condition :  **  If 
the  said  defendant  shall  not  send  the  above  described  property  out  of  the  juris- 
diction of  this  court,  and  that  he  will  faithfully  present  the  same  in  case  he  should 
be  decroed  to  restore  the  same  to  the  plaintiffs,  and  shaU  satisfy  such  judgment  as 
may  be  rendered  in  the  suit  pending  as  above  mentioned,  then  this  obUgation  to 
be  void ;  otherwise,  to  remain  in  full  force." 

In  that  suit  the  phiintiffs  had  judgment  against  Doane  and  his  co-defendant 
Botiier,  in  aclido,  for  $763  83,  interest  and  costs,  with  privilege  on  the  property 
sequestered.  A  fieri  facias  was  issued,  which  was  retumedi  by  the  deputy 
sheriff  as  follows :  *'  No  money,  no  property  found,  after  demand  of  both  parties." 

The  plaintLffs  then  brou^t  this  action  against  the  sureties  on  the  bond,  claiming 
judgment  for  the  amount  of  the  judgment  against  Doane,  with  interost  and  costs. 
Hie  petition  contained  a  prayer  for  general  rolief.  There  was  judgment  for  the 
pbintiifs  according  to  their  prayer,  and  the  defendants  have  appealed. 

At  the  trial  of  the  cause  the  defendants  offered  a  deputy  sheriff  to  prove  thatt 
during  the  running  of  the  fi.fa.  against  Doane,  he  was  absent  from  the  State, 
which  testimony  the  court  rejected,  because  it  went  to  contradict  collaterally  the 
return.  The  defendants  insist  that  the  testimony  was  admissible,  and  if  received 
would  have  established  the  physical  impossibility  of  a  demand  upon  Doane.  We 
deem  it  unnecessary  to  determine  the  question  of  admissibility ;  for,  if  it  was 
physicaUy  impossible  to  make  a  demand  upon  Doane,  upon  a  return  of  the  writ 
to  that  effect,  and  also  that  no  property  could  be  found,  tiie  right  to  proceed 
against  the  surety  would  have  accrued. 

The  court  below  erred  in  condemning  the  defendants  to  pay  the  amount  of  the 
prior  judgment,  interest  and  costs.  It  is  ti-ue  that  the  litteral  terms  of  the  bond 
authorized  such  a  decree.  But  it  is  properly  argued  for  the  defendants  that  the 
bond  must  be  construed  with  reference  to  the  law  under  which  it  was  given,  and 
that  the  additional  condition  inserted  by  the  sheriff  is  not  binding  upon  the  surety. 
This  was  expressly  held  in  l^elsh  v.  Barrow;  and  the  opinion  of  Judge  Martin 
in  BosiceU  v.  LainhaH  is  to  the  same  effect.  The  279th  article  of  the  Code  of 
Practice,  which  grants  the  right  of  bonding  sequestered  property,  contemplates  a 
security  equivalent  to  the  value  of  the  goods  released.  Article  280  dechu*es  that 
the  surety  shall  be  responsible,  that  the  defendant  shall  not  send  the  moveables 
or  shives  out  of  the  jurisdiction  of  tiie  court:  thnt  he  shnll  not.  make  nn  improper 


874  SUPREME  COURT  OF  LOUISIANA, 

Bakbr  uso  of  thomt  and  that  he  will  faithfully  present  them  after  defioitiTe  judgment* 
MORRISON.  ^^'  -^  marked  difference  exists  in  the  provisions  of  the  Code  in  cases  of  atCach- 
moot.  There  the  bond  is,  **  that  he  [the  defendant]  will  satisfy  such  judgment  as 
may  be  rendered  against  him  in  the  suit  pending."    Art.  259. 

The  legal  intent  of  the  instrument  being  to  secure  the  presentation  of  the 
property  to  be  applied  towards  the  satisfaction  of  the  plaintiffs'  privilege  when 
definitively  adjudged,  and  the  penalty  of  the  bond  being  inserted  to  secure  the 
performance  of  that  act,  upon  breach  of  the  condition,  the  question  is,  quantum 
damnificatus.  The  injury  sustained  by  the  pkintiifs  is  the  value  of  the  seques- 
tered property,  which,  if  it  had  been  presented,  would  have  been  applied  to  the 
payment  of  the  plaintiffs'  claim.  A  judgment  resting  upon  the  mere  standard 
of  the  amount  of  the  plaintiffs'  claim,  without  reference  to  the  value  of  the 
property  sequestered,  is,  therefore,  erroneous. 

As  we  have  no  evidence  of  the  value  of  the  property,  the  suit  must  be  dis- 
missed.    Under  the  express  terms  of  the  bond  the  sureties  are  Hable  in  solido. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  reversed,  and 
that  this  cause  be  dismissed  as  in  case  of  non-suit;  the  plaintiffs  paying  the  oosls 
in  both  courts. 


Darden  v.  Nolan. 

Deduiion  in  Younghlood  v.  Dodd^  2  An.  187,  tffinned. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  iVtcAo2{#,  J.  Uer^ 
rwh  for  the  plaintiff.  Lohdell  and  Greves,  for  the  appellant.  The  judgment 
oj  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  claims  in  this  action  his  wages,  as  an  overseer,  on  llie 
plantation  of  the  defendant,  for  the  months  of  November  and  December,  1846. 
He  also  claims  twelve  hundred  dollars  on  a  written  agreement,  by  which  the  de- 
fendant stipulated  to  employ  him  as  an  overseer  for  the  year  1847,  averring  that 
he  was  discharged  by  the  defendant,  on  the  1st  of  January  of  that  year,  without 
just  cause.  The  defendant  admits  the  alleged  agreement,  but  avers  that  he  dis- 
missed the  plaintiff  in  consequence  of  abusive  language  and  menacing  gestures 
used  by  the  latter  to  him,  as  well  as  for  negligence  and  misconduct  as  an  overseer. 
The  jury  awarded  to  the  plaintiff  the  sum  claimed  in  his  petition,  and  the  de- 
fendant has  appealed. 

We  are  unable  to  concur  with  the  jury,  and  are  constrained  to  reverse  their 
verdict.  The  evidence  shows  that  the  plaintiff  used  the  most  grossly  abusive  and 
insulting  language  to  the  defendant,  accompanied  with  a  threatening  mann^, 
which  was  not  provoked  by  the  latter,  as  for  as  appears  from  the  record.  After 
the  violent  altercation  which  occurred  between  the  parties,  in  which  they  indul- 
ged in  mutual  recriminations,  it  was  impossible  that  t^e  relations  of  employer 
and  overseer  could  longer  continue,  and  we  find  nothing  in  the  evidence  to  auth- 
orize the  conclusion  that  this  result  was  produced  by  the  fault  of  the  defendant. 
We  think  that  the  defendant  was  fully  justified  in  discharging  the  plaintiff. 
Younghlood  v.  Dodd,  2  An.  187.     Convey  v.  Brandegte,  2  An.  132. 

For  the  month  of  December,  and  a  part  of  the  month  of  November,  during 
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which  the  plaintiff  rendered  eervices  as  overBeer  under  a  separate  contiact,  he  is 
entitled  to  the  wages  stipulated. 

The  judgment  of  the  District  Court,  is  therefore  reversed;  and  it  is  decreed 
that  the  phiintiff  recover  of  the  defendant  the  sum  of  one  hundred  and  twenty- 
five  dollars  ;  the  plaintiff  paying  the  costs  of  this  appeal,  and  the  defendant  those  of 
the  court  below. 
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Nolan. 


Maillefer  r.  Saillot. 

Wbere,  after  a  judgment  rendered  on  the  opposition  of  the  tator»  rejecting  the  application 
of  a  minor,  under  the  stat.of  83  January,  1829,  to  be  emancipated  before  attaining  the  ago 
of  twenty-one  yeara,  the  minor  matriea  without  the  knowledge  or  oonient  of  bis  tutor  in 
another  State,  the  marriage  will  not  have  the  effect  of  emancipating  him,  nor  will  it  au- 
ttiorixe  him  to  demand  an  account  and  lettlement  of  the  tutorship.  Art.  367  C.  C.  which 
provides  that  the  tutor  is  emancipated  of  right  by  marriage,  relates  to  marriages  author- 
ized by  law,  not  to  those  contracted  in  fraud  of  its  provisions. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry^  J.  Biwn 
and  T.  W,   Collens,  for  the  plaintiff.     CcuUTa^  for  the  appellant.     The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff)  being  at  the  time  over  nineteen  years  of  age*  applied 
to  the  district  court  to  be  dispensed  with  the  age  requbred  by  law  for  attaining 
majority,  under  the  act  of  1829.  The  family  meeting  convoked  to  take  his  ap- 
plication into  consideration  advised  the  judge  to  grant  it;  but  the  tutor  opposed  it; 
tnd,  after  hearing  evidence,  the  court  gave  the  following  judgment:  *'The  testi- 
mony shows  that  the  applicant  is  unable  to  manage  his  own  affairs,  and  that  he  is 
unwilling  to  work.  We  think  that  the  tutor's  opposition  must  be  maintained, 
and  the  costs  paid  by  the  minor." 

After  the  rendition  of  this  decree  the  plaintiff  went  to  the  city  of  Mobile  and 
there  married,  without  the  knowledge  or  consent  of  his  tutor,  and  immediately 
returned  to  institute  the  present  action,  in  which  he  calls  upon  the  defendant  to 
account  and  pay  over  to  him  the  funds  which  he  holds  as  tutor,  on  the  ground 
that  he  hlis  been  emancipated  by  marriage.  The  defence  is:  Isf..  That  the 
plaintiff,  having  married  without  the  consent  of  his  tutor,  has  no  right  to  compel 
lum  to  account  until  he  attains  the  age  of  twenty-one  years.  2d.  That  the  judg- 
ment which  refused  the  plaintiff  Iiis  emancipation,  on  the  ground  of  incapacity  to 
manage  his  own  affairs,  has  never  been  appealed  from,  and  is  final  against  him. 

There  was  judgment  in  favor  of  the  plaintiff  ordering  the  tutor  to  account. 
The  defendant  took  a  devolutive  appeal,  and,  under  resei-vation  of  it,  rendered  his 
account,  which  was  homologated,  and  the  balance  ordered  to  be  paid  to  the  phiin- 
tiff.   The  defendant  also  appealed  from  this  decree. 

We  are  of  opinion  that  the  district  court  erred^  and  that  the  disposition  of  the 
Code  which  provides  that  minors  ai-e  emancipated  by  marriage,  means  the  mar- 
riages which  the  law  authorizes,  not  those  which  are  made  in  fraud  of  its  provis- 
ions. It  appears  to  us  that  the  plaintiff's  marriage  in  the  State  of  Ahibama  can 
iK>  more  affect  the  judgment  rejecting  his  application  for  emancipation,  than  any 
other  form  of  emancipation  obtained  in  that  State  would  affect  it. 

Through  motives  of  public  policy,  the  law  does  not  pi*onounce  the  nulli^"  of 
inarriages  thus  contracted ;  but  it  is  equally  against  public  policy  tlmt  they  should 


376  SUlTvEME  COURT  OF  LOUISIANA, 

Maillefer    b )  held  to  confer  upon  the  parties  all  the  rights  which  result  from  the  marriages 
6AILLOT.      ®^  minors  legnily  authorized. 

It  is  ordered  that,  the  judgment  in  this  case  be  reversed,  and  the  plaintliTs 
petition  be  dismissed,  with  costs  in  both  courts. 


The  State  r.  Bailey. 

Where,  after  the  evidence  had  been  ooiicloded  in  a  prosecution  for  murder,  the  attorxiey  for 
the  State  itates  to  tlie  judge,  out  of  the  hearing  of  the  Jury,  that  no  case  had  been  made« 
out  against  the  prisoner,  but  makes  no  offer  to  discontinue  and  the  court,  taking  a  different 
view  of  the  evidence,  conmiunicates  the  opinion  of  the  prosecuting  attorney-  to  the  jury, 
the  court  cannot  be  required  to  charge  the  jur>'  that  they  were  bound  to  acquit  the  prisaner 
in  consequence  of  a  virtual  abandonment  of  the  prosecution.  The  juzy  should  be  charged 
that,  they  were  not  bound  by  the  opinion  of  the  prosecuting  officer,  but  were  bound  to 
examihe  the  case  and  decide  according  to  their  oaths.  Per  Curian  .•  Without  a  proposition 
on  the  part  of  the  ^tate,  assented  to  by  the  prisoner,  the  issue  had  necessarily  to  be 
submitted  to  the  jury;  and,  when  thus  submitted,  tliey,  and  not  the  prosecuting  officer, 
were  tlie  judges  of  the  guilt  or  innocence  of  the  accused. 

The  opinions  of  medical  men,  examined  as  witnesses  in  a  prosecution  for  murder,  as  to  the 
cause  of  the  death,  are  not  conclusive  upon  the  jury.  Their  testimony  must  be  w«gbed 
by  the  jurj-,  as  other  evidence. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHcnry,  J.  Elmore^ 
Attorney  General,  for  the  State.  Sever,  for  the  appellant.  The  judgment 
of  the  court  was  pronounced  by 

King,  J.  The  defendant  was  convicted  of  murder,  and  has  appealed  from 
the  judgment  of  the  lower  court  given  thereon.  The  grounds  on  which  he  asks 
a  reversal  of  the  judgment  and  a  new  trial,  are  presented  in  a  bill  of  exceptions 
taken  to  the  refusal  of  the  judge  to  charge  the  jury  as  requested  on  the  trial. 
The  bill  of  exceptions  is  as  follows : 

**  Be  it  remembered  that,  on  the  trial  of  this  cause,  while  his  honor,  the  judge, 
was  charging  the  jury,  he  informed  the  jury  that  the  attorney  general  had 
expressed  to  him  the  opinion  that  no  case  had  been  made  out  by  the  evidence 
ngninst  the  defendant,  and  that  he  could  not  therefore  urge  a  conviction  by  the 
jury;  whereupon  the  counsel  for  the  defendant  asked  his  honor  the  judge,  to 
chai'ge  the  jur}s  that,  inasmuch  as  the  attorney  general  had  expressed,  and  his 
honor  had  communicated  to  the  jury,  the  opinion  aforesaid,  his  honor  was  bound 
l>y  law  to  charge  the  jury  that  they  were  bound  to  acquit  the  prisoner,  the  law 
officer  of  the  State  having  virtually  abandoned  the  prosecution ;  but  the  judge 
refused  to  charge  as  requested,  and,  on  the  contrary,  charged  the  jury  that  they 
were  not  bound  by  the  aforesaid  opinion  of  the  attorney  general,  but  that  it  was 
their  duty  to  examine  tihe  case  irrespective  of  said  opinbn.  To  which  refusal 
to  charge  as  aforesaid  requested,  and  to  the  said  charge  as  given  by  his  honor, 
the  counsel  for  the  defendant  then  and  there  excepted.  And,  moreover,  the 
counsel  of  defendant  asked  his  honor  to  charge  the  juiy,  that  they  were  bound 
by  the  opinion  as  to  the  cause  of  -the  death  of  the  deceased,  as  testified  to  by 
the  physicians  who  gave  their  evidence  on  the  trial ;  but  the  judge  refused  to 
charge  as  requested,  but  charged  that  they  were  bound  to  consider  the  whole 
evidence.  To  which  refusal  the  said  counsyrl  then  and  there  excepted,  and 
tendered  this  bill  of  exceptions  for  signature. 
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By  the  Court :  The  communication  made  to  the  court  by  the  attorney  general  State 
was  not  made  in  the  hearing  of  the  juiy,  and  the  court  does  not  suppose  that  the  Bjlilxt. 
attorney  general  expected  that  his  opinion^  given  in  this  manner,  would  have 
been  made  known  to  the  jury.  The  court,  taking  a  different  view  of  the  case,  felt 
tbat  it  was  justice  to  the  prisoner  that  the  opinion  of  the  attorney  general  should 
be  made  known:  the  court,  therefore,  charged  the  jury  to  take  the  case  under 
consideration,  and  decide  according  to  the  oaths  they  had  taken  as  jurors.*' 

The  district  judge  did  not,  in  our  opinion,  err,  in  his  instructionB  to  the  jury. 
The  attorney  general  made  no  motion  to  discontinue  the  prosecution.  He 
declined  urging  a  conviction,  and  so  informed  the  court,  but  still  permitted  the 
prosecution  to  proceed.  The  judge,  on  whose  mind  the  evidence  had  produced 
a  different  impression,  with  aU  fiiirness  communicated  to  the  jury  the  opinion  of 
the  attorney  general,  and  thus  gave  the  prisoner  the  full  benefit  of  that  opinion. 
He  left  the  case  where  the  attorney  general  had  left  it,  to  the  consciences  of  the 
jury,  to  be  determined  upon  the  testimony ;  and  could  not  have  done  otherwise 
with  the  impressions  which  that  testimony  had  noade  upon  his  mind.  Without 
a  proposition  on  the  part  of  the  State,  and  assented  to  by  the  prisoner,  the  issue 
had  necessarily  to  be  submitted  to  the  jury ;  and,  when  thus  submitted,  they, 
and  not  the  prosecutmg  officer,  were  the  judges  of  the  guilt  or  innocence  of  the 
accused. 

The  second  point  presented  by  the  bill  of  exceptions  is  untenable.  The 
leneral  rule  of  evidence  is  that,  witnesses  can  only  testify  to  facts  within  their 
knowledge.  An  exception  to  the  rule  permits  medical  men  to  give  their  opinions 
in  evidence  on  questions  depending  upon  professional  skill.  But  those  opinions 
are  not  condasive.  They  are  to  be  weighed,  as  other  evidence,  by  the  jury,  as 
die  district  judge  properly  charged.  1  Greenleaf  on  £v.  §  440.  Brabo  v.  Martin, 
6  La.  276.  Judgment  affirmed. 


York  t^.  Chilton. 

In  an  action  for  damagea  for  an  illegal  arreat,  if  no  probable  canae  be  ahoWn  for  the  arreat, 
aalice  on  the  part  of  the  peraon  at  whoae  inatance  it  Waa  made  will  be  preaumed. 

APPEAL  from   the  Fifth  District  Court  of  New  Orleans,   Buchanan,  J. 
Progt  and  J.  Barker,  for  the  appellant.   Wtnthrop,  for  the  defendant.    The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  by  the  plaintiff,  who  was  the  master  of  the 
british  barque  Aldebaran,  against  the  defendant,  growing  out  of  the  alleged 
agency  of  the  defendant  in  removing  the  plaintiff  from  his  command,  m  the  port 
of  New  Orleans,  in  the  month  of  AprD,  1845.  The  plaintpif  claims  ten  thousand 
dollars  damages.  There  was  a  general  verdict  for  the  defendant,  and  the  plain- 
tiff has  appealed.  The  case  stands  before  us  for  consideration,  under  certain 
bills  of  exception  taken  to  the  rejection  of  evidence  offered  on  the  trial  of  the 
cause. 

The  district  judge  was  of  opinion  that  certain  points  of  law  which  this  case 
presented,  had  been  determined  by  this  court  m  the  case  of  Barker  v.  York, 
3  An.  Rep.  90,  and  acted  upon  this  construction  of  our  decision  in  his  refusal 
to  admit  the  evidence.  That  suit  was  instituted  by  Barker,  an  attorney  and 
counsellor  at  law,  against  the  owners  of  the  barque  Aldebaran,  for  professional 
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York  services  alleged  to  have  been  rendered  to  them  on  the  removal  of  captain  York 
Chiltoh.  ^'^'^  ^^  command  of  the  Aldebaran.  We  came  to  the  conclusion,  that  the 
services  alleged  to  have  been  rendered  to  the  owners  were  not  proved,  and  affinn- 
ed  the  verdict  of  the  juiy,  which  was  for  the  defendant.  The  claims  of  ^e 
plaintiif  for  damages  against  the  present  defendant,  we  consider  entireljr  unaf- 
fected by  anything  decided  in  the  suit  of  Barker ;  and  that  all  the  questioitf 
both  of  law  and  fact  are  open  for  enquiry. 

We  are  not  at  all  surprised  at  the  error  into  which  our  learned  brother  host 
we  think,  fallen,  when  we  consider  the  manner  in  which  these  cases  have  both 
been  presented,  as  appears  by  the  records ;  and  the  only  mode  by  which  aoy 
legal  principles  can  be  properly  applied  to  this  case  is,  by  leaving  entirely  out  of 
view  everything  which  is  irrelevant  to  it,  and  placing  the  causes  of  action  of  the 
plaintiif  in  legal  and  proper  form.  We  suppose  they  may  be  reduced  to  these 
heads :  The  acts  of  the  defendant,  in  depriving  the  pfaiintiif  of  the  possession, 
custody  and  command  of  the  Aldebaran,  and  his  confederating  with  others  fi>r 
that  purpose,  depriving  him  of  certain  articles  of  personal  property,  interfering 
with  his  authority  as  master,  and  exciting  the  crew  of  the  vessel  to  disobedience 
and  mutiny,  slandering  and  calumniating  him,  injuring  him  by  these  acts,  and 
imparing  his  standing  as  a  shipmaster  and  his  character  as  a  man,  and  causing 
him  to  be  arrested  and  imprisoned  under  the  process  of  the  recorder  of  the 
Third  Municipality.  These  appear  to  be  the  substance  of  the  injuries  for  which 
the  plaintiif  seeks  redress  from  the  defendant;  they  are  charged  in  the  petition 
with  sufficient  forms  of  aggravation  and  wrong  to  cover  almost  any  evidence  that 
can  support  them.  No  exception  has  been  taken  to  their  cumulation  in  the 
same  action,  nor  to  the  manner  in  which  they  are  charged.  On  reducing  the  de- 
fendant's pleas  and  answers  to  their  legal  form,  they  may  be  considered  as  ten' 
dering  the  general  issue,  and  a  justification  of  the  acts  of  the  defendant,  under 
the  authority  of  the  District  Court  of  tiie  United  States,  of  her  Britannic  Ma- 
jesty's consul  in  New  Orleans,  and  of  the  owners  of  the  barque  Aldebaran,  and 
as  alleging  gross  misconduct  on  the  part  of  the  plaintiif  in  the  command  of  the 
barque,  thereby  endangering  the  safety  and  the  interest  of  the  owners. 

The  district  judge  coniined  the  evidence  of  the  plaintiif  to  the  taking  of  a 
chronometer,  alleged  to  belong  to  the  defendant,  and  to  the  false  imprisonment 
charged  in  the  petition ;  considering  all  the  other  matters  as  being  disposed  of  hf 
this  court  in  the  case  of  Barker^  and  by  the  decision  of  the  district  court  of  the 
United  States  on  a  libel  iiled  by  the  defendant  against  the  barque  Aldebonn 
We  are  of  opmion  that  the  court  erred  in  so  restricting  the  plaintiflT's  evidenci^ 
'  and  that  aU  relevant  testimony,  under  the  issues  as  stated,  ought  to  have  been  re- 
ceived, and  was  not  precluded  by  the  decision  in  those  cases.  In  relation  to  the 
proper  testimony  to  be  received  under  them,  we  have  no  reason  to  befieve  diat 
any  diiference  of  opinion  can  exist  between  this  court  and  the  district  court; 
and  therefore  consider  that  there  is  no  necessity  of  going  into  details  in 
relation  to  it.  We  can  state,  however,  in  general  terms,  that  the  depositions  of 
the  witnesses  oifered,  and  the  recoitl  of  the  suit  in  the  district  court  of  the 
United  States,  ought  to  be  admitted  in  evidence ;  and  that  the  sailing  orders  to 
the  plamtiff  ore  not  inadmissible.  The  same  may  be  said  of  the  bills  of  lading 
offered.  The  admission  of  both  may  be  proper,  at  a  certain  stage  of  the  cause. 
The  bill  of  parcels  for  the  chronometer  oifered  by  the  defendant,  not  having  been 
proved,  we  consider  ought  not  to  have  been  received  in   evidence. 

There  is  a  bill  of  exceptions  to  the  chai'go  of  the  judge,  in  relation  to  the  ^*'- 
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rest  of  the  plaintiff,  at  the  instance  of  the  defendant,  under  procesa  from  the         York 
recorder's  couit.     We  think  the  judge  in  this  case  ought  to  charge  the  jury      Chiltox. 
that,  if  there  appear  no  probable  cause  for  the  arrest  of  the  plaintiff,  there  is  a 
presumption  of  malice  on  the  part  of  the  person  at  whose  instance  it  was  made. 

We  are  not  aware  'of  anything  else  in  this  case  which  requires  our  aUention, 
and  remand  it  with  the  hope  that  it  may  be  closed  by  the  judicbus  verdict  of  a 
joiy,  whose  peculiar  province  it  is  to  terminate  questions  of  damages  of  this 
natore. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed, 
and  the  case  remanded  for  a  new  trial,  with  directions  to  the  judge  to  act  on  the 
matters  embraced  in  this  opinion  as  therein  laid  down;  and  it  is  further  ordered 
that  the  appellee  pay  the  costs  of  this  appeal. 


The  State  v.  Hernandez. 


Where  a  priaoner,  on  being  bronght  to  the  bar,  declares  that  he  ii  ready  for  trial,  and  ac- 
oepta  the  jnron  nunmoned  to  paas  upon  the  charges  preferred  against  him,  he  cannot  af- 
terwardB  object  that  a  copy  of  the  indictment  was  not  served  upon  bun. 

APPEAL    from  the  Fbrst  District  Court  of  New  Orleans,   McHenry,  J, 
Elmore,  Attorney  General,  for  the  State.    /.  M.  Wolfed  for  the  appellant. 
The  judgment  of  the  court  was  pronounced  by 

KiiTG,  J.  The  accused  was  convicted  of  counterfeiting  sUver  coin  current  in 
the  State,  and,  after  sentence,  appealed.  No  bills  of  exception  were  taken  upon 
the  trial  of  the  cause.  The  accused  relies  for  a  reversal  of  the  judgment  of  the 
lower  court  on  a  number  of  alleged  errors,  assigned  as  apparent  on  the  face  of 
the  record.  They  are  the  following :  Ist.  That  there  is  no  statute  declaring  it 
an  offence  to  counterfeit  coin  within  this  State,  and  the  offence  as  charged  in  the 
indictment  is  not  in  the  words  of  any  statute  relating  to  the  counterfeiting  of  coin. 
2nd.  That  it  does  &ot  Appear  from  the  record  that  the  defendant  was  served  with 
a  copy  of  die  indictment,  two  days  previous  to  the  trial ;  nor  that  the  grand-jury 
was  drawn  as  required  by  law,  nor  of  whom  it  was  composed ;  nor  that  the  ac- 
cused was  defended  by  counsel. 

I.  It  appears  to  have  escaped  the  attention  of  counsel  that  the  accused  was  in- 
dicted under  the  13th  sec.  of  the  act  of  1818  (B.  and  C.'s  Dig.  p.  264) ;  and 
that  the  offence  is  charged  literally,  in  the  words  of  the  statute. 

n.  The  defendant  has  brought  before  us  a  record  defective  in  many  respects, 
and  exhibiting  some  of  the  proceedings  connected  with  the  drawing  and  empan- 
nelling  of  the  grand-jury.  He  cannot  expect  us  to  give  him  the  benefit  of  his 
own  lackeSi  and  to  presume  that  the  proceedings  of  the  lower  court  have  been 
irregular.  If  he  had  reason  to  complain  of  the  drawing  or  composition  of  the 
jury,  he  should  have  brought  before  us  a  complete  record,  exhibiting  any  ir- 
regularities which  may  exist  in  the  proceedings  to  his  prejudice. 

When  the  accused  was  brought  to  the  bar,  he  declared  himself  ready  for  trial, 
and  accepted  the  jurors  who  were  to  pass  upon  the  charges  preferred  against 
him.  This  was  a  waiver  of  a  copy  of  the  indictment,  if  indeed  one  had  not 
been  previously  served  upon  him.  Whether  or  not  the  prisoner  was  defended 
by  counsel  does  not  appear ;  but  thero  is  nothing  to  show  that  he  made  an  inef- 
fectual application  to  the  court  to  assign  him  counsel. 

Jud figment  qfjUrmed. 
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The  State  v.  Monasterio. 

Ko  appeal  will  lie  from  a  judgment,  sentencing  one  prosecuted  under  tlie  stat.  of  8d  April, 
1832,  fbr  selling  intoxicating  liquors  to  a  slave  without  the  consent  of  his  master,  to  fijrfeit 
any  license  held  hy  him,  and  to  be  forever  deprived  of  the  right  of  holding  such  a  license  in 
iuture»  and  condemning  him  to  pay  a  fine  of  diree  hundred  doUars  and  the  costs  of  proseca- 
tion,  or  to  remain  in  jail  until  such  fine  and  ousts,  and  jail  fees  are  paid,  for  a  term  not 
exceeding  six  months.  Per  Cur :  The  fine  is  not  sufficient  to  give  jurisdiction ;  the  for- 
feiture gives  no  jurisdiction  of  itself,  nor  can  it  aid  the  deficiency  of  the  fine  in  that  respect; 
and  the  costs,  being  matters  of  course,  can  have  no  auch  effect. 

APPEAL  from  the  First  District  Courtof  New  Orleans,  Mcl^enry^  J.  Elmore^ 
Attorney  General,  for  the  State.     Buddy  for  the  eppeUant.     The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendant  has  appealed  from  a  judgment  of  the  First 
District  Court  of  New  Orieans,  by  which  he  was,  after  conviction,  sentenced,  for 
the  offence  of  selling  liquors  to  slaves,  to  forfeit  any  license  or  licenses  he  may  hold 
under  any  authority  of  this  State,  and  to  be  forever  deprived  of  the  right  of  obtaining 
and  holding  any  such  license,  and  was  further  sentenced  to  pay  a  fine  of  three 
hundred  dollars,  and  the  costs  of  prosecution,  which  fine,  together  with  the  jail 
costs,  was  to  be  paid  into  the  hands  of  the  sheriff  immediately  in  open  court 
after  judgment,  and,  in  default  thereof,  to  be  arrested  and  conveyed  to  jail,  there 
to  remain  until  said  judgment  be  satisfied  and  tiie  jail  fees  paid,  or  for  a  term 
not  exceeding  six  months.  This  prosecution  was  under  the  act  of  2d  April,  1832, 
eptitied  "-An  act  more  effectually  to  prevent  slaves  from  obtaining  spirituous  or 
intoxicating  liquors,  unthout  the  consent  of  their  masters. " 

The  attorney  general  has  moved  to  dismiss  the  appeal,  on  the  ground  that 
this  court  cannot  take  cognizence  of  it,  because  the  fine  imposed  does  not  exceed 
three  hundred  dollars. 

The  proceedings  against  tiie  defendant  were  by  information  in  the  name  of 
the  State,  for  the  offence  committed,  and  were  criminal  and  not  civil  proceedmgs. 
The  jurisdiction  of  this  court  is  limited  on  criminal  cases  to  questions  of  law 
alone,  whenever  the  punishment  of  death  or  hard  labor  is  inflicted,  or  when  a 
fine  exceeding  three  hundred  dollars  is  actually  imposed.     Con.  article  63. 

The  fine  imposed  i?  not  of  aa  amount  sufficient  to  give  the  court  jurisdiction* 
The  forfeiture  gives  no  jurisdiction  of  itself,  nor  can  it  aid  the  deficiency  of  the 
fine  in  that  respect.  The  costs,  being  mattera  of  course,  after  conviction  can  have 
po  such  effect,  under  the  definite  and  positive  limitation  of  the  constitution. 

Appealed  dismissed^ 


Clements  v.  Cassilly  et  al. 

Where,  In  a  bond  executed  for  the  release  of  property  attached,  three  persons  are  named  as 
principals,  but  the  bond  is  signed  by  but  one  of  the  principals  and  a  surety,  the  latter  will 
not  be  bound,  in  the  absence  of  evidence  to  destroy  the  presumption  that  he  expected  the 
three  persons  named  as  principals  to  be  bound  ts  such,  or  to  show  that  be  woaUl  have  tqr 
recourse  against  them,  if  he  paid  the  amount. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J.     Clements 
Perrin  and  Finney,  for  the  appellant.     Conklin  and  Mott,  for  the  defend-       Cjlmillt. 
ants.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  An  attachment  having  been  levied  upon  the  property  of  the 
defendant,  a  bond  was  given  to  release  it,  which  was  signed  by  Fullerton,  as 
surety.  C(U9Uly,  Wooden  and  Babcock  were  named  as  the  principals  in  the  bond, 
but  Wooden  was  the  only  one  of  the  principals  who  signed.  Judgment  having 
been  rendered  against  Wooden  alone,  and  a  fieri  facias  having  been  taken  out 
against  him  without  success,  a  rule  was  taken  against  FuLlerton  to  show  cause 
why  he  should  not  be  condemned  to  pay  the  amount  of  the  judgment.  The 
district  judge  discharged  the  rule,  and  the  plaintiff  has  appealed. 

We  are  of  opinion  that  the  surety  is  not  bound  upon  this  bond,  CassUly  and 
Babcock,  the  proposed  principals,  not  having  signed  it;  and  there  being  no  evidence 
to  show  that  the  surety  would  have  any  recourse  against  them  if  he  paid  the 
money,  or  to  destroy  the  presumption  that  he  expect^  them  to  be  bound  as 
principals.     See  Wood  v.  Wathbum,  2  Pick.  24.     Bean  v.  Parker,  17  Mass.  591. 

Judgment  c^rmed* 


McMasters  r.  Palmer. 

Pleaj  in  reoonvention  inii«t  be  «et  forth  with  the  lame  certainty,  aa  to  amoonta,  datei  &e., 
aa  if  the  party  oppoain^  them  were  plaintiff  in  a  direct  action. 

Where  evidence  in  snpport  of  a  reoonventional  demand  haa  been  illegally  received,  though 
exoepted  to  on  the  ground  of  iti  inadmiMibUity  on  account  of  the  vaguenesi  and  uncer- 
tainty of  the  plea  in  reconvention,  the  court  of  the  firat  instance  cannot  deprive  the  party 
of  ^  righta  acquired  under  Ma  bill  of  exceptions,  by  offering  to  grant  a  new  trial  if  he 
would  make  any  showing  contradictory  of  the  eridence  ao  received. 

APPEAL  frbm  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Van 
Dalson,  for  the  appellant.  Remy  and  Soule,  for  the  defendant.  The  judg- 
ment of  the  court  was  pronounced  by 

Host,  J.  The  defendant  was  the  banker  of  the  plaintiff,  who  now  sues  for 
1300,' the  alleged  balance  in  his  favor  of  their  general  account,  which  he  annexes 
to  his  petition.  The  defendant  denied  his  being  in  any  manner  indebted  to  the 
plaintiff;  and  alleged  that,  on  the  contrary,  at  the  time  specified  in  the  petition 
as  the  period  when  the  discount  business  to  wluch  it  alluded  terminated,  the 
balance,  instead  of  being  against  the  defendant,  was  in  his  favor,  for  a  sum  exceed- 
ing $2,400.  He  prays  for  a  judgment  in  reconvention.  The  plaintiff  excepted  to 
the  plea  in  reconvention  on  the  ground  that  it  is  too  vague  and  uncertain,  and 
should  have  been  set  forth  with  certainty  as  to  amount  and  date.  The  court  did 
not  act  on  this  exception,  but,  on  the  trial  of  the  cause,  when  the  defendant  offered 
in  support  of  his  claim  in  reconvention  three  checks  of  his  own  to  the  order  of 
the  plaintiff,  which  it  is  admitted  the  bank  paid  him,  the  said  plaintiff  opposed  their 
admission  as  evidence,  on  the  grounds  alleged  in  his  exception.  This  opposition 
was  overruled  by  the  court,  and  he  took  a  bill  of  exceptions.  The  court  pro- 
ceeded to  tiy  the  cause,  and  gave  judgment  in  favor  of  the  defendant  in  recon- 
veotk>n,  for  $2,050. 

The  plaintiff  moved  for  a  new  trial,  on  the  grounds  alleged  in  his  bill  of  excep- 
tbns,  and  further  on  the  ground  that  the  judgment  is  contrary  to,  or  at  least  unsup- 
ported by,  evidence,  because  the  checks  admitted  by  the  court  to  prove  the  reoon* 
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McMastem  ventional  demand  do  not  nuBe  a  presumption  of  indebtedness  of  the  plaintiff  to 
FjLLMKR.      ^®  defendant. 

The  district  jndge  stated,  in  refdsing  the  new  trial,  that  he  had  admitted  the 
defendant's  checks  in  evidence  as  items  to  his  credit,  in  addition  to  the  items 
placed  to  his  credit  in  the  plaintiff's  account.  He  further  ststed  that,  at  the 
time  of  rendering  the  judgment,  he  had  told  the  plaintiff's  counsel  that  if  he 
would  make  any  showing  that  these  checks  did  in  reality  refer  to  other  transac- 
tions than  those  embraced  in  the  account,  he  would  grant  a  new  trial;  no  show- 
ing having  been  made  the  new  trial  was  reused,  and  the  plaintiff  took  the  present 
appeal. 

Under  the  uniform  jurisprudence  of  this  court,  the  exception  of  the  plaintiff 
was  well  taken,  and  should  have  been  sustained.  Tiie  plea  in  reconvention  was 
too  vague  and  uncertain,  and  the  defendant  should  not  have  been  permitted  to 
offer  evidence  under  it.  Pargoud  v.-  Chrict^  6  La.  75.  While  v.  Moreno^  17 
La.  372.  Jonau  v.  Ftrrand^  2  Rob.  216.  WUcox  v.  His  Creditors^  11  Rob. 
347.  5  La.  450.  The  court  could  not  deprive  the  plaintiff  of  the  rights  acquired 
under  his  biU  of  exceptions,  by  offering  to  grant  a  new  trial  if  he  would  make  a 
showing  contradictory  of  the  evidence  already  received. 

It  is  true,  as  urged  by  the  plaintiff,  that  the  mere  paying  over  of  money,  or  of 
a  bank  check,  by  a  party  to  another,  is  not,  as  a  general  rule,  presumptive  evidence 
of  a  loan.  But  as  the  checks  on  which  the  defendant  relies  are  not  properly 
before  us,  we  are  unable  to  determine  whether  the  defendant  has  brought  him- 
self within  any  exception  to  that  rule. 

Taking  into  consideration  the  previous  connection  in  business  of  the  parties  and 
the  object  of  this  suit,  we  believe  that  the  ends  of  justice  wiU  be  promoted  by 
remanding  it. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  the  case 
remanded  for  further  proceedings,  according  to  law,  and  in  conformity  with  the 
rules  laid  down  in  the  foregoing  (pinion;  the  defendant  and  appellee  paying  the 
costs  of  this  appeal. 


The  Union  Bank  op  Louisiana  v.  Guillotte. 

Where  the  report  made  by  a  •worn  nnreyor,  appointed  by  the  conrt  having  oogniaanpe  of  an 
action  of  boondary,  is  defective,  and  the  plan  annexed  to  it  is  not  in  confiBrmity  inth  the 
titLeSi  the  report  shoold  be  rejected  and  a  new  inrvey  ordered.  C.  C.  837.  The  mrvejorif 
bat  an  expert,  and  his  operationa  are  alwayi  nnder  the  control  of  the  ooort  The  defective- 
ness of  the  report  is  no  ground  for  non-soiting  the  plaintiff. 

APPEAL  fix)m  the  District  Court  of  Jefferson,  Clarke^  J.  Denis,  for  the  ap- 
pellants.   Satde,  for  the  defendant.    The  judgment  of  the  court  was  pix>- 
nounced  by 

RosT,  J.  This  is  an  action  of  boundary,  and  fiir  the  removal  of  certain  fences 
erected  around  property  alleged  to  bek>ng  to  the  plaintifis.  The  prayer  of  the  peti- 
tion is  that  surveyors  be  appointed  to  inspect  the  adjacent  estates,  and  report  ac- 
cording to  the  titles  of  the  parties;  that  the  boundary  lines  between  said  estates  be 
fixed,  so  as  to  divide  proportionally  the  over  extent  of  land  found  in  the  original  tract 
of  which  these  estates  are  parcels.  There  is  also  a  prayer  that  the  fences  com- 
plained of  be  removed.  The  defendant  has  joined  the  plaintiffs  in  the  prayer 
that  surveyors  be  appointed  to  oxamino  the  premises  in  dispute,  and  report;  but  he 
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denies  the  aUogations  in  the  petition  having  a  tendency  to  establish  the  dividing   Uhion  Bjlnk 
line  of  the  property  held  by  them  at  the  point  therein  specified.     He  further    quillotts. 
avers  that  the  fences  complained  of  do  not  cover  the  lines  of  the  lots  sold  to  him 
by  the  Ursuline  Nuns,  in  1811. 

An  order  of  survey  was  granted  by  the  court,  and  a  commission  issued  to 
Louis  Bringier,  a  sworn  surveyor  of  the  State,  who  made  a  survey  and  report, 
in  all  respects  &vorable  to  the  pretentions  of  the  defendant.  The  district  judge 
being  of  tiie  opinion  that  the  survey  was  not  made  in  conformity  with  the  tides 
of  the  parties,  and  that  the  surveyor  should  have  ascertained  the  location  of  the 
fixed  boundary  called  for  by  the  defendant's  title,  rejected  both  tiie  sui-vey  and 
the  report;  aad  being  farther  of  opinion  that,  in  actions  of  boundary,  art.  829  of 
the  Civil  Code  imperatively  requires  the  limits  to  be  fixed  by  a  sworn  surveyor, 
and  that,  without  the  report  of  the  surveyor  duly  homologated,  no  judgment  can 
be  rendered,  he  non-suited  the  plaintiffs.  Both  parties  have  appealed,  and  ask 
that  the  case  be  considered  on  its  merits. 

We  are  of  opinion  that  tiie  district  judge  erred,  in  dismissing  the  petition. 
The  article  of  the  Code  declaring  that  limits  in  actions  of  boundary  must  be  fixed 
by  a  sworn  surveyor  of  the  State,  is  to  be  taken  m  connection  with  art.  837,  which 
maizes  it  the  duty  of  the  judge  in  those  cases  to  appoint  surveyors  to  inspect 
the  premises,  and  to  decide  on  their  report,  according  to  the  tities  of  the  parties 
and  the  plans  which  shall  be  presented  to  the  court.  If  the  reports  thus  made 
are  defective,  and  the  plans  annexed  to  them  not  in  conformity  with  the  tities,  the 
court  ought  to  reject  them,  and  order  a  new  survey  to  be  made  according  to  law. 
The  surveyor  is  but  an  expert ;  and  his  operations  are  always  under  the  control 
of  the  court. 

Before  going  into  an  examination  of  the  merits  of  this  case,  it  is  necessary  to 
state  the  facts  upon  which  it  rests.  In  1810,  the  Ursuline  Nuns  divided  theu* 
plantation  adjoining  faubourg  Annunciation,  into  eleven  lots,  numbered  from  one 
to  eleven,  and  caused  a  plan  of  this  division  to  be  made  and  deposited  in  the 
ofiice  of  N.  Broutin,  a  notary  public  of  this  city.  On  this  plan  two  streets  called 
St  Andrew's  road  and  Felicit6  road  were  laid  out  at  the  side  lines  of  the  plan- 
tation ;  a  third  street  called  St.  Mary's  road  was  opened  through  the  middle  of  it, 
and  extended  in  the  rear  until  it  reached  lot  no.  1,  which  remained  undivided, 
and  included  all  the  rear  of  the  plantation.  All  these  streets  converged  from  the 
front  to  the  rear  of  the  plantation.  Shortiy  afler  this  division  the  Nuns  sold 
to  Teinturier  the  lot  no.  1,  measuring  522  feet  6  inches  front  on  the  side  of  the 
river,  900  feet  on  the  side  of  the  widow  Panis,  and  1078  feet  on  the  side  of  and 
adjacent  to  the  suburb  Annunciation,  being,  says  the  sale,  part  of  the  plantation 
which  the  Nuns  have  divided  into  lots,  in  conformity  to  the  plan  deposited  in  the 
office  of  N,  Broutin.  After  this  sale,  to  wit,  on  the  21st.  of  October,  1811,  tho 
defendant  purchased  from  the  Nuns  two  parcels  of  ground,  one  situated  within 
the  lines  of  lot  no.  2,  in  the  plan  of  the  faubourg,  measuring  239  feet  6  inches 
front  to  the  road  which  divided  it  from  the  property  acqubed  by  Teinturier,  and 
300  feet,  in  depth  and  front  on  St.  Andrew's  and  St.  Mary's  roads ;  the  other 
situated  within  the  lines  of  bt  no.  3,  and  measuring  250  feet  front  on  said  road 
along  Teinturier^s  property,  and  300  feet  in  depth  and  front  on  St.  Mary's  and 
Felicity  roads.  On  the  9tii  of  December,  1811,  the  defendant  purchased  firom 
the  Nuns  two  other  parcels  of  ground  situated  in  the  same  lots,  nos.  2  and  3,  con- 
tignous  to  the  land  already  acquired  by  him,  and  extending  from  the  roar  lines 
of  said  land  300  feet  front  on  St.  Andrew's,  St.  Miiry's  and  Feliciti?  roads.    The 
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McMastxrs  venttonal  demand  do  not  raise  a  presumption  of  indebtedness  of  the  plaintiff  to 
Falmkr.      ^®  defendant. 

The  district  judge  stated,  in  refusing  the  new  trial,  that  he  had  admitted  the 
defendant's  checks  in  evidence  as  items  to  his  credit,  in  addition  to  the  items 
placed  to  his  credit  in  the  plaintiff's  account.  He  further  stated  that,  at  the 
time  of  rendering  the  judgment,  he  had  told  the  plaintiff's  counsel  that  if  he 
would  make  any  showing  that  these  checks  did  in  reali^  refer  to  other  transac- 
tions than  those  embraced  in  the  account,  he  would  grant  a  new  trial;  no  show- 
ing having  been  made  the  new  trial  was  refused,  and  the  plaintiff  took  the  present 
appeal. 

Under  the  uniform  jurisprudence  of  this  court,  the  exception  of  the  plaintiff 
was  well  taken,  and  should  have  been  sustained.  Tiie  plea  in  reconvention  was 
too  vague  and  uncertain,  and  the  defendant  should  not  have  been  permitted  to 
offer  evidence  under  it.  Pargoud  v.>  ChicCj  6  La.  75.  White  v.  Moreno,  17 
La.  372.  Jonau  v.  Ferrand,  2  Rob.  216.  WUeox  v.  HU  Creditors,  11  Rob. 
347.  6  La.  450.  The  court  couki  not  deprive  the  pkuntiff  of  tibe  rights  acquired 
under  his  bill  of  exceptions,  by  offering  to  grant  a  new  trial  if  he  would  make  a 
showing  contradictory  of  the  evidence  already  received. 

It  is  true,  as  urged  by  the  plaintiff,  that  the  mere  paying  over  of  money,  or  of 
a  bank  check,  by  a  party  to  another,  is  not,  as  a  general  rule,  presumptive  evidence 
of  a  loan.  But  as  the  checks  on  which  tiie  defendant  relies  are  not  properly 
before  us,  we  are  unable  to  determine  whether  the  defendant  has  brought  him- 
self within  any  exception  to  that  rule. 

Taking  into  consideration  the  previous  connection  in  business  of  the  parties  and 
the  object  of  this  suit,  we  believe  that  the  ends  of  justice  will  be  promoted  by 
remanding  it. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  the  case 
remanded  for  further  proceedings,  according  to  law,  and  in  conformiQr  with  the 
rules  laid  down  in  the  foregoing  opinion;  the  defendant  and  appellee  paying  the 
costs  of  this  appeal. 


The  Union  Bank  of  Louisiana  v.  Guillotte. 

Where  the  report  made  hy  a  iwoni  gvrveyor,  appointed  by  the  conrt  haviqg  cognizanpe  of  an 
action  of  boundary,  is  defective,  and  the  plan  annexed  to  it  is  not  in  conformity  wiA  the 
titles,  the  report  shoold  be  r^ected  and  a  new  lorrey  ordered.  C.  C.  837.  The  amnrejotiB 
but  an  expert,  and  his  operations  are  always  under  the  control  of  tiie  ooort.  The  defective- 
ness of  the  report  is  no  groand  for  non-salting  die  plaintiff. 

APPEAXi  from  the  District  Court  of  Jefferson,  darke,  J.  Denis,  for  the  ap- 
pellants.   Souli,  for  the  defendant.    The  judgment  of  the  court  was  pro- 
nounced by 

RosT,  J.  This  u  an  action  of  boundary,  and  far  the  removal  of  certain  fences 
erected  around  property  alleged  to  belong  to  the  plamtiffs.  The  prayer  of  the  peti- 
tion is  that  surveyors  be  appointed  to  inspect  the  adjacent  estates,  and  report  ac- 
cording to  the  titles  of  the  parties ;  that  the  boundary  lines  between  said  estutes  be 
fixed,  so  as  to  divide  proportionally  the  over  extent  of  land  found  in  the  original  tract 
of  which  these  estates  aro  parcels.  There  is  also  a  prayer  that  the  fences  com- 
plained of  be  removed.  The  defendant  has  joined  the  plaintiffs  in  the  prayer 
that  surveyors  be  appointed  to  examine  the  premises  in  dispute,  and  report;  but  he 
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denies  the  aBogations  in  the  petitioo  having  a  tendency  to  establish  the  dividing  Uvioir  Bank 
line  of  the  property  held  by  them  at  the  point  therein  specified.    He  further    quillottb. 
avers  that  the  fences  complained  of  do  not  cover  the  lines  of  the  lots  sold  to  him 
by  the  Ursuline  Nuns,  in  1611. 

An  order  of  survey  was  granted  by  the  court,  and  a  commission  issued  to 
Louis  Bringier^  a  sworn  surveyor  of  the  State,  who  made  a  survey  and  report^ 
in  all  respects  fiivorable  to  the  pretentions  of  the  defendant.  The  district  judge 
being  of  the  opinion  that  the  survey  was  not  made  in  conformity  with  the  titles 
oi  the  parties,  and  that  the  surveyor  should  have  ascertained  the  location  of  the 
fixed  boundaiy  called  for  by  the  defendant's  title,  rejected  both  the  survey  and 
the  report;  aad  being  farther  of  opinion  that,  in  actions  of  boundary,  art.  829  of 
the  Civil  Code  imperatively  requires  the  limits  to  be  fixed  by  a  sworn  surveyor, 
and  that,  without  the  report  of  the  surveyor  duly  homologated,  no  judgment  can 
be  rendered,  he  non-suited  the  plaintiffs.  Bo&  parties  have  appealed,  and  ask 
that  the  case  be  considered  on  its  merits. 

We  are  of  opinion  that  the  district  judge  erred,  in  dismissing  the  petition. 
The  article  of  the  Code  declaring  that  limits  in  actions  of  boundary  must  be  fixed 
by  a  sworn  surveyor  of  the  State,  is  to  be  taken  in  connection  with  art.  837,  which 
makes  it  Ihe  duty  of  the  judge  in  those  cases  to  appoint  surveyors  to  inspect 
the  premises,  and  to  decide  on  their  report,  according  to  the  titles  of  the  parties 
and  the  plans  which  shall  be  presented  to  the  court.  If  the  reports  thus  made 
are  defective,  and  the  plans  annexed  to  them  not  in  conformity  with  the  titles,  the 
court  ought  to  reject  them,  and  order  a  new  survey  to  be  made  according  to  law. 
The  surveyor  is  but  an  expert;  and  his  operations  are  always  under  the  control 
of  the  court. 

Before  going  into  an  examination  of  the  merits  of  this  case,  it  is  necessary  to 
state  the  facts  upon  which  it  rests.  In  1810,  the  Urstdine  Nuns  divided  then: 
plantation  adjoining  favhaurg  Annunciation,  into  eleven  bts,  numbered  from  one 
to  eleven,  and  caused  a  plan  of  this  division  to  be  made  and  deposited  in  the 
office  of  N.  BrouUn,  a  tiotaiy  public  of  this  city.  On  this  plan  two  streets  called 
St  Andrew's  road  and  Felicity  road  were  laid  out  at  the  side  lines  of  the  plan- 
tation ;  a  third  street  called  St.  Mary's  road  was  opened  through  the  middle  of  it, 
and  extended  in  the  rear  until  it  reached  lot  no.  1,  which  remained  undivided, 
an4  indnded  all  the  rear  of  the  plantation.  All  these  streets  converged  from  the 
front  to  the  rear  of  the  plantation.  Shortly  after  this  division  the  Nuns  sold 
to  Teinturier  the  lot  no.  1,  measuring  522  feet  6  inches  front  on  the  side  of  the 
river,  900  feet  on  the  side  of  the  widow  Panis,  and  1078  feet  on  the  side  of  and 
adjacent  to  the  suburb  Annunciation,  being,  says  the  sale,  part  of  the  plantation 
which  the  Nttns  have  divided  into  lots,  in  conformity  to  the  plan  deposited  in  the 
office  of  N.  BrouHn,  After  this  sole,  to  wit,  on  the  21st.  of  October,  1811,  the 
defendant  purchased  from  the  Nuns  two  parcels  of  ground,  one  situated  within 
the  Unes  of  lot  no.  2,  in  the  plan  of  the  faubourg,  measuring  239  feet  6  inches 
front  to  the  road  which  divided  it  from  the  property  acqubred  by  Teinturier ,  and 
300  feet,  in  depth  and  front  on  St.  Andrew's  and  St.  Mary's  roads ;  the  other 
situated  within  the  lines  of  k>t  no.  3,  and  measuring  250  feet  front  on  said  road 
ak)ng  Teinturier^s  property,  and  300  feet  in  depth  and  front  on  St.  Mary's  and 
Felicity  roads.  On  the  9th  of  December,  1811,  the  defendant  purchased  from 
the  Nuns  two  other  parcels  of  ground  situated  in  the  same  lots,  nos.  2  and  3,  con- 
tiguous to  the  land  ahready  acquired  by  him,  and  extending  from  the  roar  lines 
of  said  knd  300  feet  front  on  St.  Andrew's,  St.  Mary's  and  Felicite  roads.    The 
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McIXastkhb  Tenttonal  demand  do  not  raise  a  presumptaon  of  indebtedness  of  the  plointifr  to 
Palmir.      ^^  defendant. 

The  district  judge  stated,  in  refusing  the  new  trial,  that  he  had  admitted  the 
defendant's  checks  in  evidence  as  items  to  his  credit,  in  addition  to  the  items 
placed  to  his  credit  in  the  plaintiff's  account.  He  further  stated  that,  at  the 
time  of  rendering  the  judgment,  he  had  told  the  plaintiff's  counsel  that  if  he 
would  make  any  showing  that  these  checks  did  in  reality  refer  to  other  transac- 
tions than  those  embraced  in  the  account,  he  would  grant  a  new  trial;  no  show- 
ing having  been  made  the  new  trial  was  refused,  and  the  plaintiff  took  the  present 
appeal. 

Under  the  uniform  jurisprudence  of  this  court,  the  exception  of  the  phiintiff 
was  well  taken,  and  should  haye  been  sustained.  The  plea  in  reconTention  was 
too  Tague  and  uncertain,  and  the  defendant  should  not  have  been  permitted  to 
offer  evidence  under  it.  Pargoud  v.-  Chrice,  6  La.  76.  White  v.  Moreno^  17 
La.  372.  Jonau  v.  Ftrrand,  2  Rob.  216.  Wilcox  v.  HU  Oreditcrs,  11  Rob. 
347.  6  La.  450.  The  court  couM  not  deprive  the  plaintiff  of  the  rights  acquired 
under  his  bill  of  exceptk>n8,  bj  offering  to  grant  a  new  trial  if  he  would  make  a 
showing  contradictory  of  the  evidence  already  received. 

It  is  true,  as  urged  by  the  plaintiff,  that  the  mere  paying  over  of  money,  or  of 
a  bank  check,  by  a  party  to  another,  is  not,  as  a  general  rule,  presumptive  evidence 
of  a  loon.  But  as  the  checks  on  which  the  defendant  relies  are  not  properiy 
before  us,  we  are  unable  to  determine  whether  the  defendant  has  brou^t  him- 
self within  any  exception  to  that  rule. 

Taking  into  consideration  the  previous  connection  in  business  of  the  parties  and 
the  object  of  this  suit,  we  believe  that  the  ends  of  justice  will  be  promoted  by 
remanding  it. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  the  case 
remanded  for  further  proceedings,  according  to  law,  and  in  oonformilrf  vrith  the 
rules  laid  down  in  the  foregoing  opinion;  the  defendant  and  appellee  paying  the 
costs  of  this  appeal. 


^^•V*»  ■>.W-V^'^' 


The  Union  Bank  op  Louisiana  c.  Guillotte. 

Where  the  report  made  by  a  sworn  ivnreyor,  appointed  by  the  conrt  having  OQgnixanpe  of  an 
action  of  boundary,  is  defective,  and  the  plan  annexed  to  it  is  not  in  conformity  with  the 
titles,  the  report  should  be  rejected  and  a  new  sorrey  ordered.  C.  C.  837.  The  •arveToris 
but  an  expert,  and  his  operations  are  always  nnder  the  control  of  the  oonrt  The  defective- 
ness of  the  report  is  no  ground  for  non-suiting  the  plaintiff. 

APPEAL  from  the  District  Court  of  Jefferson,  C^rke,  J.  Denis,  for  the  ap- 
pellants.   Sotdi,  for  the  defendant.    The  judgment  of  the  court  was  pro* 
nounced  by 

RosT,  J.  This  is  an  action  of  boundary,  and  for  the  removal  t>f  certain  fences 
erected  around  property  alleged  to  belong  to  the  plaintiffs.  The  prayer  of  the  peti- 
tion is  that  surveyors  be  appointed  to  inspect  the  adjacent  estates,  and  report  ac- 
cording to  the  titles  of  the  parties ;  that  the  boundary  lines  between  said  esttftes  be 
fixed,  so  as  to  divide  proportionally  the  over  extent  of  land  found  in  the  original  tract 
of  which  these  estates  are  parcels.  There  is  also  a  prayer  that  the  fences  com- 
plained of  be  removed.  The  defendant  has  joined  the  plaintiffs  in  the  prayer 
that  surveyors  be  appointed  to  examine  the  premises  in  dispute,  and  report;  but  he 
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denies  the  allogations  in  the  petitioQ  having  a  tendency  to  establish  the  dividing  Vsiov  Bank 
line  of  the  property  held  by  them  at  the  point  therein  specified.    He  further    Ouillotts. 
avers  that  the  fences  complained  of  do  not  cover  the  lines  of  the  lots  sold  to  him 
by  the  Ursuline  Nuns,  in  1811. 

An  order  of  survey  was  granted  by  the  court,  and  a  commission  issued  to 
Louis  Bringier,  a  sworn  surveyor  of  the  State,  who  made  a  suiTey  and  report, 
m  all  respects  fkvorable  to  the  pretentions  of  the  defendant.  The  district  judge 
being  of  the  opinion  that  the  survey  was  not  made  in  conformity  with  the  titles 
of  the  parties,  and  that  the  surveyor  should  have  ascertained  the  location  of  the 
fixed  boundary  called  for  by  the  defendant's  title,  rejected  both  the  survey  and 
the  report;  aad  being  farther  of  opinion  that,  in  actions  of  boundary,  art.  829  of 
the  Civil  Code  imperatively  requires  the  limits  to  be  fixed  by  a  sworn  surveyor, 
and  that,  without  the  report  of  the  surveyor  duly  homologated,  no  judgment  can 
be  rendered,  he  non-suited  the  plaintiffs.  Bo&  parties  have  appealed,  and  ask 
that  the  case  be  considered  on  its  merits. 

We  are  of  opinion  that  the  district  judge  erred,  in  dismissing  the  petition. 
The  article  of  the  Code  declaring  that  limits  in  actions  of  boundary  must  be  fixed 
by  a  sworn  surveyor  of  the  State,  is  to  be  taken  in  connection  with  art.  637,  which 
makes  it  the  duty  of  tiie  judge  in  those  cases  to  appoint  surveyors  to  inspect 
the  premises,  and  to  decide  on  their  report,  according  to  the  tides  of  the  parties 
and  the  plans  which  shall  be  presented  to  the  court.  If  the  reports  thus  made 
are  defective,  and  the  plans  annexed  to  tiiem  not  in  conformity  with  the  tities,  the 
court  ought  to  reject  them,  and  order  a  new  survey  to  be  made  according  to  law. 
The  surveyor  is  but  an  expert ;  and  his  operations  are  always  under  the  control 
of  the  court. 

Before  going  into  an  examination  of  the  merits  of  this  case,  it  is  necessary  to 
state  the  facts  upon  which  it  rests.  In  1810,  the  Ursttline  Nun»  divided  their 
plantation  adjoining  favhourg  Annunciation,  into  eleven  tots,  numbered  from  one 
to  eleven,  and  caused  a  plan  of  this  division  to  be  made  and  deposited  in  the 
office  of  N.  BrouHfti  a  tiotaiy  public  of  this  city.  On  this  plan  two  streets  called 
St.  Andrew's  road  and  Felicity  road  were  laid  out  at  the  side  lines  of  tiie  plan- 
tation ;  a  third  street  called  St.  Mary's  road  was  opened  through  the  middle  of  it, 
and  extended  in  the  rear  until  it  reached  lot  no.  1,  which  remained  undivided, 
and  included  all  the  rear  of  the  pkmtation.  All  these  streets  converged  from  the 
front  to  the  rear  of  the  plantation.  Shortly  after  this  division  the  Nuns  sold 
to  Teinturier  the  bt  no.  1,  measuring  522  feet  6  inches  front  on  the  side  of  the 
river,  900  feet  on  the  side  of  the  widow  Panis,  and  1078  feet  on  the  side  of  and 
adjacent  to  the  suburb  Annunciation,  being,  says  the  sale,  part  of  the  plantation 
which  the  Nuns  have  divided  into  lots,  in  conformity  to  the  plan  deposited  in  the 
office  of  N  Broutin,  After  this  sale,  to  wit,  on  the  21st.  of  October,  1811,  the 
defendant  purchased  from  the  Nuns  two  parcels  of  ground,  one  situated  within 
the  Imes  of  lot  no.  2,  in  the  plan  of  the  faubourg,  measuring  239  feet  6  inches 
front  to  the  road  which  divided  it  from  the  property  acquired  by  Teinturier ^  and 
300  feet,  in  depth  and  front  on  St.  Andrew's  and  St.  Mary's  roads ;  the  other 
situated  within  the  lines  of  k>t  no.  3,  and  measuring  250  feet  front  on  said  road 
atoog  Tdnturier^s  property,  and  300  feet  in  depth  and  front  on  St.  Mary's  and 
Felicity  roads.  On  the  9th  of  December,  1811,  the  defendant  purchased  from 
the  Nuns  two  other  parcels  of  ground  situated  in  the  same  lots,  nos.  2  and  3,  con- 
tiguous to  the  land  already  acquired  by  him,  and  extending  from  the  roar  lines 
of  said  land  300  feet  front  on  St.  Andrew's,  St.  Mary's  and  Felicite  roads.    The 
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U5ION  Bank  defendnnt  had  thus  a  title  to  two  tracts  of  land,  extending  600  feet  in  depth 
GuiLLoTTE.     ^™  ^^^  ^'°^  ^^  Tetnturier  road,  these  dimensions  being  in  french  measure. 

In  the  subsequent  year,  Urbain  GaiennU  purchased  from  the  Nuns  a  parcel 
of  ground  situated  in  lot  no.  3,  adjoining  the  property  acquired  by  the  defendant 
in  said  lot,  and  measuring  266  feet  along  the  line  of  the  defendant's  property 
from  Felicity  to  St.  Mary's  road,  281  feet  on  the  opposite  and  parallel  side,  and 
370  feet  in  depth.  Afterwards  Gaiennie  purchased  from  the  Nun$  68  feeC 
front  on  St.  Mary's  and  Felicit6  roads' adjoining  his  previous  purchase;  and  Rene 
Theard  became  the  purchaser  of  the  balance  of  lot  no.  3,  without  warranty  as 
to  the  deficiency  in  the  measures  marked  on  the  plan  of  division.  The  property 
acquired  by  Gaiennie  was  subsequently  purchased  by  Martinstein,  who  failedt 
and  surrendered  it  to  his  creditors.  It  was  divided  into  building  lots  and  sold  by 
his  syndics,  when  a  lot  adjoining  in  the  rear,  the  property  of  the  defendant, 
was  adjudged  to  George  Green,  under  whom  the  plaintiffs  claim.  The  proper 
location  of  the  boundary  line  between  this  lot  and  the  property  of  the  defendant^ 
is  the  subject  of  the  present  suit. 

The  plaintiffs  contend  that  Teinturier  street  as  it  now  exists  is  the  former 
Teinturier  road,  mentioned  in  the  sale  to  GuUloUe,  and  that,  taking  that  street 
as  his  boundary,  his  fence  encloses  a  larger  portion  of  land  than  his  tide  calls  ^r. 
They  further  allege  that,  admitting,  which  they  fully  do,  that  Teinturier  street  at 
its  present  location  measures  only  from  Felicit6  to  St.  Mary's  road,  on  the  aide 
of  the  defendant's  property,  244  feet  instead  of  250  called  for  by  LaJMs  plan 
and  the  defendants  title,  and  even  supposing,  which  they  deny,  that  the  said 
Teinturier  road  is  out  of  its  original  location,  yet  by  the  defendant's  own  judicia} 
admission,  and  by  his  solemn  ratification  made  with  fiill  knowledge  of  the  defi-* 
ciency,  Teinturier  street  as  it  now  stands,  is  the  fixed  bwer  boundary  of  his 
land. 

The  defendant  insists,  on  the  other  hand,  that  Teinturier  road  is  an  imo^nary 
boundaiy,  which  did  not  exist  at  the  time  of  the  sale,  and  that  the  location  of 
his  land  cannot  be  ascertained  with  reference  to  it ;  that  he  purchased  under  apian 
in  which  were  two  main  roads  called  Felicity  and  St.  Mary's,  the  lines  of  which 
were  then,  have  ever  since  been,  and  are  still,  well  ascertained  and  known; 
that  there  is  also  on  the  plan  another  road,  crossing  the  two  roads  just  named, 
called  Chemin  des  Religieuses,  the  lines  of  which  were  also  and  are  still  well  ascer- 
tained and  known ;  and  that  foUowing  down  the  two  lines  of  St.  Mary's  and  Felicitft 
roads  from  the  chemin  des  Religieuses,  the  point  at  which  the  distance  between 
those  two  lines  gives  the  front  mentioned  in  the  sale  from  the  Nuns  to  him,  to  wit, 
250  feet  french  measure,  must  be  taken  as  the  front  of  his  k)t;  the  consequence 
of  this  location  being  to  advance  his  land  more  than  134  feet  further  up  towaids 
the  river,  thus  overrunning  the  whole  of  the  plaintiffs'  lot,  and  the  greater  part 
of  the  ground  surrendered  by  Martinsiein  to  his  creditors. 

In  the  sale  from  the  Nuns  to  the  defendant,  he  acknowledged  himself  to  be 
fully  acquainted  with  the  land  sold  and  its  limits,  and  stipulated  to  take  it  In  the 
state  in  which  it  then  was.  This  sale  was  made  thuly  eight  years  ago,  and  the 
defendant,  who  lived  on  the  land,  has  never  before  claimed  the  kx;ation  now  con- 
tended for.  His  allegation,  in  the  answer  to  this  suit,  that  the  fences  complained 
of  do  but  cover  the  lines  of  the  lots  sold  to  him,  when  coupled  with  die  admis- 
sion in  the  record  that  the  distance  from  those  fences  to  Teinturier  street  is 
over  600  feet,  cannot  well  be  understood  otherwise  than  as  a  deckration  thai 
those  fences  do  cover  the  lines  of  the  property  sold  to  him. 
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In  August,  1831,  the  defeudaat  sold  to  McNeil  the  front  of  this  lot  on  Tein-  Unioh  Bahk 
tuner  street,  it  being  244  feet  french  measure.  This  land  is  described  in  the  qoil^ottb- 
act  as  part  of  that  which  the  defendant  purchased  from  the  Urndme  Nunst  by 
act  passed  before  Narcuse  Broutinj  notaiy  public,  bearing  date  the  2l8t  of 
October,  1811.  In  the  same  year  he  made  three  other  sales  of  lots  fronting  on 
Teinturier  street,  between  St.  Andrew's  and  St.  Mary's  roads,  and  described 
those  lots  to  be  portions  of  the  ground  acquired  from  the  Nuns  by  the  same  act. 
The  dimensions  in  those  sales  were  given  by  reference  to  a  [rfan  of  the  fiiubourg, 
as  it  b  now  laid  out,  made  by  Joseph  PUU^  in  1829,  and  on  which  the  land  sold 
to  the  defendant  by  the  Nuns  is  represented  as  frx)nting  on  Teinturier  street. 

After  the  long  acquiescence  of  the  defendant  in  the  adverse  possession  of  those 
chiming  under  Urhain  OaiennU^  and  the  acts  on  his  part  seeming  to  recognize 
their  title,  if  he  was  in  error  as  to  the  proper  location  of  his  land,  it  was  incum- 
bent upon  him  to  place  lliat  error  beyond  all  reasonable  doubt.  We  are  of 
opinion  that  he  has  not  done  so. 

The  sale  of  the  Nims  to  Teinturier^  in  1810,  refers  to  the  plan  of  division 
of  their  plantain.  It  is  urged  that  the  defendant  purchased  under  a  plan  made 
by  Lqfon^  posterior  in  date  to  the  sale  to  Teinturier,  and  that  the  plans  under 
which  he  and  Teinturier  bought  were  different.  Both  sales  refer  to  llie  plan 
of  division  of  the  faubourg,  and  there  is  no  evidence  to  show  that  that  plan 
was  ever  changed  by  the  Nuns;  it  represents  the  plantation  as  bounded  in  the 
rear  by  the  bayou  Des  Cannes^  and  it  is  proved  that  the  length  of  the  side  lines 
of  Teinturier' s  land  from  Teinturier  street  to  the  centre  of  the  bayou  Des  Cannes, 
IB  precisely  the  distance  mentioned  in  his  title.  The  bayou  Des  Cannes  not  being 
navigable,  the  back  line  of  course  runs  through  the  middle  of  it.  This  fact  goes 
hr  to  prove  that  Teinturier  street,  as  it  now  exists,  must  have  been  the  road 
separating  lot  no.  1  from  the  property  of  the  defendant. 

The  defendant  acquired  from  the  Nuns  239  feet  6  inches  front  on  Teinturier 
road,  between  St.  Andrew's  and  St.  Mary's  roads,  and  is  shown  to  have  sold  244 
feet  6  inches  front  on  the  said  Teinturier  road ;  so  that  while  there  appears  to  be 
a  deficiency  of  6  fiset  in  the  front,  between  St.  Mary's  and  Felicit6  roads,  an 
excess  of  5  feet  is  found  between  St.  Mary's  and  St.  Andrew's  roads.  The 
witness  Grant,  who  is  a  surveyor  and  has  measured  the  ground,  testifies  that 
the  quantity  of  land  presently  found  between  St.  Andrew's  and  Felicit6  roads 
on  the  line  of  Teinturier  street,  is  only  9  inches  less  than  what  is  called  for  in  the 
original  {dan  of  the  fiiubourg.  He  and  I^Hemicourt  farther  state  that,  the  dif- 
ference between  the  measures  in  the  original  plan  and  those  found  by  actual 
survey  is,  as  they  believe,  owing  to  the  fact  that  the  lines  of  St.  Mary's  road 
have  been  altered  from  their  original  direction,  and  made  to  converge  towards 
Felicity  road,  so  as  to  leave  a  greater  space  than  was  originally  given  on  the  side 
of  St  Andrew's  road.  They  also  testify  that  the  line  of  St.  Andrew's  road  has 
not  been  changed.  The  defendant  maintains  that  the  reverse  is  the  truth ;  that 
&e  direction  of  St.  Andrew's  road  alone  has  been  changed,  and  that  road  made 
to  converge  with  St.  Mary's  road  less  than  it  originally  did. 

The  weight  of  evidence  upon  this  part  of  the  case  is  decidedly  with  the  plain- 
tiffs. One  of  their  witnesses  testifies  that  in  running  the  lines  he  found  on  the 
'ine  of  St.  Andrew's  road  ancient  stakes  and  marks,  which  in  aH  probability  had 
^en  placed  there  before  the  plan  of  Pilii  was  made.  The  evidence  of  the 
defendant  does  not  go  to  establish  the  location  as  it  really  was,  but  as  it  should 
nave  been.  It  does  not  rest  upon  actual  knowledge  of  the  fact  at  issue,  but  upon 
calcnlatioQs  of  distances  deduced  from  the  direction  of  the  side  -lines,  as  they  are 
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Union  Bank  defendant  had  thus  a  title  to  two  tracts  of  land,  extending  600  feet  in  depth 
GoiLLOTTE.    ^^  ^®  *'"®  ^^  Teinturier  road,  these  dimensions  being  in  french  measure. 

In  the  subsequent  year,  Urbain  GaiennU  purchased  from  the  Nuns  a  parcel 
of  ground  situated  in  lot  no.  3,  adjoining  the  property  acquired  by  the  defendant 
in  said  lot,  and  measuring  266  feet  along  the  line  of  the  defendant's  property 
from  Felicity  to  St.  Mary*s  road,  381  feet  on  the  opposite  and  parallel  side,  and 
370  feet  in  depth.  Afterwards  GaiennU  purchased  from  the  Nuna  68  feeC 
front  on  St.  Mary's  and  Felicit6  roads' adjoining  his  previous  purchase;  and  Ren€ 
Theard  became  the  purchaser  of  the  balance  of  lot  no.  3,  without  warranty  as 
to  the  deficiency  in  the  measures  marked  on  the  plan  of  division.  The  properly 
acquired  by  Gaitnnie  was  subsequently  purchased  by  MarHnstein,  who  fiiiledv 
and  surrendered  it  to  his  creditors.  It  was  divided  into  building  lots  and  sold  by 
his  syndics,  when  a  lot  adjoining  in  the  rear,  the  property  of  the  defendant, 
was  adjudged  to  George  Green,  under  whom  the  plaintiffs  claim.  The  proper 
location  of  the  boundary  line  between  this  lot  and  the  property  of  the  defendantf 
is  the  subject  of  the  present  suit. 

The  plaintiffs  contend  that  Teinturier  street  as  it  now  exists  is  the  former 
Teinturier  road,  mentioned  in  the  sale  to  Guillotte,  and  that,  taking  that  street 
as  his  boundary,  his  fence  encloses  a  larger  portion  of  land  than  his  title  caSs  &r. 
They  further  allege  that,  admitting,  which  they  fully  do,  that  Teinturier  street  at 
its  present  location  measures  only  from  Felicity  to  St.  Mary's  road,  on  the  ride 
of  the  defendant's  property,  244  feet  instead  of  250  called  for  by  LaJMs  plan 
and  the  defendant's  title,  and  even  supposing,  which  they  deny,  that  the  said 
Teinturier  road  is  out  of  its  original  location,  yet  by  the  defendant's  own  judicial 
admission,  and  by  his  solemn  ratification  made  with  full  knowledge  of  the  defi* 
ciency,  Teinturier  street  as  it  now  stands,  is  the  fixed  lower  boundary  of  his 
land. 

The  defendant  insists,  on  the  other  hand,  that  Teinturifir  road  is  an  imaginaiy 
boundary,  which  did  not  exist  at  the  time  of  the  sale,  and  that  the  locafkm  of 
his  land  cannot  be  ascertained  with  reference  to  it ;  that  he  purchased  under  a  plan 
in  which  were  two  main  roads  called  Felicity  and  St.  Mary's,  the  lines  of  which 
were  then,  have  ever  since  been,  and  are  still,  weU  ascertained  and  known; 
that  there  is  also  on  the  plan  another  road,  crossing  the  two  roads  just  named, 
called  Chemin  des  Religieuses,  the  lines  of  which  were  also  and  are  stiD  well  ascer^ 
tained  and  known;  and  that  foUowing  down  the  two  lines  of  St.  Mary's  and  Felicit6 
roads  from  the  chemin  des  Religieuses,  the  point  at  which  the  distance  between 
those  two  lines  gives  the  front  mentioned  in  the  sale  from  the  Nuns  to  him,  to  wit, 
250  feet  french  measure,  must  be  taken  as  the  front  of  his  lot;  the  consequence 
of  this  bcation  being  to  advance  his  land  more  than  134  feet  further  up  towards 
the  river,  thus  overrunning  the  whole  of  the  plaintiffs'  kit,  and  the  greater  part 
of  the  ground  surrendered  by  Martinstein  to  his  creditors. 

In  the  sale  from  the  Nuns  to  the  defendant,  he  acknowledged  himself  to  be 
fully  acquainted  with  the  land  sold  and  its  limits,  and  stipulated  to  take  it  in  the 
state  in  which  it  then  was.  This  sale  was  made  thirty  eight  yean  ago,  and  the 
defendant,  who  lived  on  the  land,  has  never  before  claimed  the  k>cation  now  con- 
tended for.  His  allegation,  in  the  answer  to  this  suit,  that  the  fences  oompkiined 
of  do  but  cover  the  lines  of  the  lots  sold  to  him,  when  coupled  with  die  admis- 
sion in  the  record  that  the  distance  from  those  fences  to  Teinturier  street  is 
over  600  feet,  cannot  well  be  understood  otherwise  than  as  a  decburation  tfasC 
those  fences  do  cover  the  lines  of  the  property  sold  to  him. 
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In  August,  1831,  the  defendant  sold  to  McNeil  the  front  of  this  lot  on  Tein-  Unioh  Bakk 
tuner  street,  it  being  244  feet  french  measure.  This  land  is  described  in  the  quillottb- 
act  as  part  of  that  which  the  defendant  purchased  from  the  Urmdine  Nuns,  by 
act  passed  before  Nardsse  BrouHih  notary  public,  bearing  date  the  2l8t  of 
October,  1811.  In  the  same  year  he  made  three  other  sales  of  lots  fronting  on 
Teinturier  street,  between  St.  Andrew's  and  St.  Mary's  roads,  and  described 
those  lots  to  be  portions  of  the  ground  acqunred  from  the  Nuns  by  the  same  act. 
The  dimensions  in  those  sales  were  given  by  reference  to  a  plan  of  the  fieiubourg, 
as  it  is  now  kid  out,  made  by  Joseph  PiltS,  m  1829,  and  on  which  the  land  sold 
to  the  defendant  by  the  Nuns  is  represented  as  frx)nting  on  Teinturier  street. 

After  the  long  acquiescence  of  the  defendant  in  the  adverse  possession  of  those 
claiming  under  Urbain  Gaiennii,  and  the  acts  on  his  part  seeming  to  recognize 
their  title,  if  he  was  in  error  as  to  the  proper  location  of  his  land,  it  was  iqcum- 
bent  upon  him  to  place  that  error  beyond  all  reasonable  doubt.  We  are  of 
opinion  that  he  has  not  done  so. 

The  sale  of  the  Nuns  to  Teinturierj  in  1810,  refers  to  the  plan  of  division 
of  their  plantation.  It  is  urged  that  the  defendant  purchased  under  a  plan  made 
by  Lafouy  posterior  in  date  to  the  sale  to  Teinturier^  and  that  the  plans  under 
which  he  and  TeiMigrier  bought  were  different.  Both  sales  refer  to  the  plan 
of  division  of  the  faubourg,  and  there  is  no  evidence  to  show  that  that  plan 
was  ever  changed  by  the  Nuns\  it  represents  the  plantation  as  bounded  in  the 
rear  by  the  bayou  Des  Cannes,  and  it  is  proved  that  the  length  of  the  side  lines 
of  T(nn<ttner'«  land  from  Teinturier  street  to  the  centre  of  the  bayou  Des  Cannes^ 
is  precisely  the  distance  mentioned  in  his  title.  The  bayou  Des  Cannes  not  being 
navigable,  the  back  line  of  course  runs  through  the  middle  of  it.  This  fact  goes 
fiir  to  prove  that  Teinturier  street,  as  it  now  exists,  must  have  been  the  road 
separating  lot  no.  1  from  the  property  of  the  defendant. 

The  defendant  acquired  from  the  Nuns  239  feet  6  inches  front  on  Teinturier 
road,  between  St.  Andrew's  and  St.  Mary's  roads,  and  is  shown  to  have  sold  244 
feet  6  inches  front  on  the  said  Teinturier  road ;  so  that  while  there  appears  to  be 
a  deficiency  of  6  feet  in  the  firont,  between  St.  Mary's  and  Felicit6  roads,  an 
excess  of  5  feet  is  found  between  St.  Mary's  and  St.  Andrew's  roads.  The 
witness  Chant,  who  is  a  surveyor  and  has  measured  the  ground,  testifies  that 
the  quantity  of  land  presendy  found  between  St.  Andrew's  and  Felicity  roads 
00  the  line  of  Teinturier  street,  is  only  9  inches  less  than  what  is  called  fior  in  the 
original  plan  of  the  faubourg.  He  and  jyHenUcourt  farther  state  that,  the  dif- 
ference between  the  measures  in  the  original  plan  and  those  found  by  actual 
survey  is,  as  they  believe,  owing  to  the  fact  that  the  Unes  of  St.  Mary's  road 
have  been  altered  from  their  original  direction,  and  made  to  converge  towards 
Felicite  road,  so  as  to  leave  a  greater  space  than  was  originally  given  on  the  side 
of  St.  Andrew's  road.  They  also  testify  that  the  line  of  ^t.  Andrew's  road  has 
not  been  changed.  The  defendant  maintains  that  the  reverse  is  the  truth ;  that 
&e  dbection  of  St.  Andrew's  road  alone  has  been  changed,  and  that  road  made 
to  converge  with  St.  Mary's  road  less  than  it  originally  did. 

The  weight  of  evidence  upon  this  part  of  the  case  is  decidedly  with  the  plain- 
tiifs.  One  of  their  witnesses  testifies  that  in  running  the  lines  he  found  on  the 
W  of  St.  Andrew's  road  ancient  stakes  and  marks,  which  in  aH  probability  had 
been  placed  there  before  the  plan  of  PilU  was  made.  The  evidence  of  the 
defendant  does  not  go  to  establish  the  location  as  it  really  was,  but  as  it  should 
have  been.  It  does  not  rest  upon  actual  knowledge  of  the  fact  at  issue,  but  upon 
calculations  of  distances  deduced  from  the  direction  of  the  side  tines,  as  they  are 
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Maillefer    b )  held  to  confer  upon  the  parties  oil  the  rights  which  result  from  the  marriages 
8AILL0T.      ®^  minors  legally  authorized. 

It  is  ordered  that,  the  judgment  in  this  case  be  reversed,  and  the  plaintlflTs 
petition  be  dismissed,  with  costs  in  both  courts. 


The  State  r.  Bailey. 

Where,  after  tlie  evidence  had  been  concloded  in  a  protecation  for  murder,  the  attonoey  for 
the  State  ttatet  to  the  judge,  out  of  the  hearing  of  the  Jury,  that  no  case  had  been  made« 
out  against  the  prisoner,  but  makes  no  offer  to  discontinue  and  the  court,  taking  a  different 
view  of  the  evidence,  communicates  the  opinion  of*  the  prosecuting  attorney  to  the  jury, 
the  court  cannot  be  required  to  charge  the  juvy  that  they  were  bound  to  acquit  the  prisoner 
in  consequence  of  a  virtual  abandonment  of  the  prosecution.  The  jury  should  be  charged 
that,  they  were  not  bound  by  the  opinion  of  the  prosecuting  officer,  but  were  bound  to 
examihe  the  case  and  decide  according  to  their  oaths.  Per  Curian  .•  Without  a  proposition 
on  the  part  of  the  State,  assented  to  by  the  prisoner,  the  issue  had  necessarily  to  be 
submitted  to  the  jury;  and,  when  thus  submitted,  tliey,  and  not  the  prosecuting  officer, 
were  the  judges  of  the  guilt  or  innocence  of  the  accused. 

The  opinions  of  medical  men,  examined  as  witnesses  in  a  prosecution  for  murder,  as  to  the 
cause  of  the  death,  are  not  conclusive  upon  the  jury.  Their  testimony  must  be  wmgfaed 
by  the  jury,  as  other  evidence. 

APPEAL  from  the  First  District  Court  of  New  Oi'leans,  McHtnry^  J.  Elmore^ 
Attorney  General,  for  the  State.  Sever,  for  the  appellant.  The  judgment 
of  the  court  was  pronounced  by 

King,  J.  The  defendant  was  convicted  of  murder,  and  has  appealed  from 
the  judgment  of  the  lower  court  given  thereon.  The  grounds  on  which  he  asks 
a  reversal  of  the  judgment  and  a  new  trial,  are  presented  in  a  bill  of  exceptions 
taken  to  the  refusal  of  the  judge  to  charge  the  jury  as  requested  on  the  trial. 
The  bill  of  exceptions  is  as  fbUows : 

**  Be  it  remembered  that,  on  the  trial  of  this  cause,  while  his  honor,  the  judge, 
was  charging  the  jury,  he  informed  the  jury  that  the  attorney  general  had 
expressed  to  him  the  opinion  that  no  case  had  been  made  out  by  the  evidence 
against  the  defendant,  and  that  he  could  not  therefore  urge  a  conviction  by  the 
jury ;  whereupon  the  counsel  for  the  defendant  asked  his  honor  the  judge,  to 
charge  the  jury,  that,  inasmuch  as  the  attorney  general  had  expressed,  and  his 
honor  had  communicated  to  the  jury,  the  opinion  aforesaid,  his  honor  was  bound 
by  law  to  charge  the  jury  that  they  were  bouud  to  acquit  the  prisoner,  the  law 
officer  of  the  State  having  virtually  abandoned  the  prosecution ;  but  the  judge 
refused  to  charge  as  requested,  and,  on  the  contrary,  charged  the  juiy  that  they 
were  not  bound  by  the  aforesaid  opinion  of  the  attorney  general,  but  tliat  it  was 
their  duty  to  examine  the  case  irrespective  of  said  opinion.  To  which  refusal 
to  charge  as  aforesaid  requested,  and  to  the  said  charge  as  given  by  his  honor, 
the  counsel  for  the  defendant  then  and  there  excepted.  And,  moreover,  the 
counsel  of  defendant  asked  his  honor  to  charge  the  juiy,  that  they  were  bound 
by  the  opinion  as  to  the  cause  of  the  death  of  the  deceased,  as  testified  to  by 
the  physicians  who  gave  their  evidence  on  the  trial ;  but  the  judge  refused  to 
charge  as  requested,  but  charged  that  they  were  bound  to  consider  the  whole 
evidence.  To  which  refusal  the  said  counsel  then  and  there  excepted,  and 
tendered  this  bill  of  exceptions  for  signntui*e. 
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By  the  Court :  The  communication  made  to  the  court  by  the  attorney  general  State 
Was  not  made  in  the  hearing  of  the  jury,  and  the  court  does  not  suppose  that  the  Baxlst. 
attorney  general  expected  that  his  opinion,  given  in  this  manner,  would  have 
been  made  known  to  the  jury.  The  court,  taking  a  different  view  of  the  case,  felt 
that  it  was  justice  to  the  prisoner  that  the  opinion  of  the  attorney  general  should 
be  made  known :  the  court,  therefore,  charged  the  Jury  to  take  the  case  under 
consideration,  and  decide  according  to  the  oaths  they  had  taken  as  jurors.'* 

The  district  judge  did  not^  in  our  opinion,  err,  in  his  instructions  to  the  jury. 
The  attorney  general  made  no  motion  to  discontinue  the  prosecution.  He 
declined  urging  a  conviction,  and  so  informed  the  court,  but  stiU  permitted  the 
prosecution  to  proceed.  The  judge,  on  whose  mind  the  evidence  had  produced 
a  different  impression,  with  all  fairness  communicated  to  the  jury  the  opinion  of 
the  attorney  general,  and  thus  gave  the  prisoner  the  full  benefit  of  that  opinion. 
He  left  the  case  where  the  attorney  general  had  left  it,  to  the  consciences  of  the 
}\ay,  to  be  determined  upon  the  testimony ;  and  could  not  have  done  otherwise 
with  the  impressions  which  that  testimony  had  made  upon  his  mind.  Without 
a  proposition  on  the  part  of  the  State,  and  assented  to  by  the  prisoner,  the  issue 
had  necessarily  to  be  submitted  to  the  jury ;  and,  when  thus  submitted,  they, 
and  not  the  prosecuting  officer,  were  the  judges  of  the  guilt  or  innocence  of  the 
accused. 

The  second  point  presented  by  the  bill  of  exceptions  is  untenable.  The 
^neral  rule  of  evidence  is  that,  witnesses  can  only  testify  to  facts  within  their 
knowledge.  An  exceptton  to  the  rule  permits  medical  men  to  give  their  opinions 
in  evklence  on  questions  depending  upon  professional  skill.  But  those  opinions 
are  not  conclusive.  They  are  to  be  weighed,  as  other  evidence,  by  the  jury,  as 
the  district  judge  properly  charged.  1  Greenleaf  on  £v.  §  440.  Brabo  v.  Martin^ 
5  La.  276.  JudgvMHt  qffirmed. 


YoKK  V.  Chilton. 

In  an  action  for  damages  for  an  illegal  arrest,  if  no  probable  pause  be  shown  for  the  arrest» 
malice  on  the  part  of  the  person  at  whose  instakice  it  Was  made  will  be  presumed. 

APPEAL  from   the  Fifth  District  Court  of  New  Orleans,   Buchanan^  J. 
Prost  and  /.  Barker,  for  the  appellant.   Winthrop,  for  the  defendant.    The 
judgment  of  the  court  was  pronounced  by 

Edstis,  C.  J.  This  is  an  action  by  the  pliuntiff,  who  was  the  master  of  the 
britbh  barque  Aldebaran,  against  the  defendant,  growing  out  of  the  alleged 
agency  of  the  defendant  in  removing  the  plaintiff  from  his  command,  in  the  port 
of  New  Orleans,  in  the  month  of  April,  1845.  The  pUuntiff  ckiims  ten  thousand 
dollars  damages.  There  was  a  general  verdict  for  the  defendant,  and  the  plain- 
tiff has  appealed.  The  case  stands  before  us  for  consideration,  under  certain 
bills  of  exception  taken  to  the  rejection  of  evidence  offered  on  the  trial  of  the 
cause. 

The  district  judge  was  of  opinion  that  certain  points  of  law  which  this  case 
presented,  had  been  determined  by  this  court  in  the  case  of  Barker  v.  York, 
3  An.  Kep.  90,  and  acted  upon  diis  construction  of  our  decision  in  his  refusal 
to  admit  the  evidence.  That  suit  was  instituted  by  Barker,  an  attorney  and 
counseltor  at  law,  against  the  owners  of  the  barque  Aldebaran,  for  professional 
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York  senrices  alleged  to  have  been  rendered  to  them  on  the  remoTal  of  captain  York 
CHiLToif.  ^^^  ^®  command  of  the  Aldebaran.  We  came  to  the  conclusion,  that  the 
services  alleged  to  have  been  rendered  to  the  owners  were  not  proved,  and  affirm- 
ed the  verdict  of  the  jury,  which  was  for  the  defendant.  The  claims  of  the 
plaintiff  for  damages  against  the  present  defendant,  we  consider  entire^  unaf- 
fected by  anything  decided  in  the  suit  of  Barker ;  and  that  all  the  questioDS 
both  of  law  and  fact  are  open  for  enquiry. 

We  are  not  at  all  surprised  at  the  error  into  which  our  learned  brother  has, 
we  think,  &Ilen,  when  we  consider  the  manner  in  which  these  cases  have  both 
been  presented,  as  appears  by  the  records ;  and  the  only  mode  by  which  any 
legal  principles  can  be  properly  applied  to  this  case  is,  by  leaving  entirely  out  of 
view  everything  which  is  irrelevant  to  it,  and  placing  the  causes  of  action  of  the 
plaintiff  in  legal  and  proper  form.  We  suppose  they  may  be  reduced  to  these 
heads :  The  acts  of  the  defendant,  in  depriving  the  plaintiff  of  the  possession, 
custody  and  command  of  the  Aldebaran,  and  his  confederating  with  others  for 
that  purpose,  depriving  him  of  certain  articles  of  personal  property,  interfering 
with  his  authority  as  master,  and  exciting  the  crew  of  the  vessel  to  disobedience 
and  mutiny,  slandering  and  calunmiating  him,  injuring  him  by  these  acts,  and 
imparing  his  standing  as  a  shipmaster  and  his  character  as  a  man,  and  causing 
him  to  be  arrested  and  imprisoned  under  the  process  of  the  recorder  of  the 
Third  Municipality.  These  appear  to  be  the  substance  of  the  injuries  for  which 
the  plaintiff  seeks  redress  firom  the  defendant;  they  are  charged  in  the  petition 
with  sufficient  forms  of  aggravation  and  wrong  to  cover  almost  any  evidence  that 
can  support  them.  No  exception  has  been  taken  to  their  cumulation  in  the 
same  action,  nor  to  the  manner  in  which  they  are  charged.  On  reducing  the  de- 
fendant's pleas  and  answers  to  their  legal  form,  they  may  be  considered  as  ten* 
dering  the  general  issue,  and  a  justification  of  the  acts  of  the  defendant,  under 
the  authority  of  the  District  Court  of  the  United  States,  of  her  Britannic  Ma- 
jesty's consul  in  New  Orleans,  and  of  the  owners  of  the  barque  Aldebaran,  and 
as  alleging  gross  misconduct  on  the  part  of  the  plaintiff  in  the  command  of  the 
barque,  thereby  endangering  the  safety  and  the  interest  of  the  owners. 

The  district  judge  confined  the  evidence  of  the  plaintiff  to  the  taking  of  a 
chronometer,  alleged  to  belong  to  the  defendant,  and  to  the  false  imprisonment 
charged  in  the  petition ;  considering  all  the  other  matters  as  being  disposed  of  by 
this  court  in  the  case  of  Barker,  and  by  the  decision  of  the  district  court  of  the 
United  States  on  a  libel  filed  by  the  defendant  against  the  barque  Aldebann 
We  are  of  opinion  that  the  court  erred  in  so  restricting  the  plaintiff^s  evidenc#, 
*  and  that  all  relevant  testimony,  under  the  issues  as  stated,  ought  to  have  been  re- 
ceived, and  was  not  precluded  by  the  decision  in  those  cases.  In  relation  to  the 
proper  testimony  to  be  received  under  them,  we  have  no  reason  to  believe  that 
any  difference  of  opinion  can  exist  between  this  court  and  the  district  court; 
and  therefore  consider  that  there  is  no  necessity  of  going  into  details  in 
relation  to  it.  We  can  state,  however,  in  general  terms,  that  the  depositions  of 
the  witnesses  offered,  and  the  record  of  the  suit  in  the  district  court  of  the 
United  States,  ought  to  be  admitted  in  evidence ;  and  that  the  sailing  orders  to 
the  plaintiff  are  not  inadmissible.  The  same  may  be  said  of  the  bills  of  lading 
offered.  The  admission  of  both  may  be  proper,  at  a  certain  stage  of  the  cause. 
The  bill  of  parcels  for  the  chronometer  offered  by  the  defendant,  not  having  been 
proved,  we  consider  ought  not  to  have  been  received  in  evidence. 

There  is  a  bill  of  exceptions  to  the  chai'ge  of  the  judge,  in  relation  to  the  j**"- 


NEW  ORLEANS,  MAY,  1849.  S79 

rest  of  the  plaintiff,  at  the  instance  of  the  defendant,  under  process  from  the         York 
recorder's  couit.     We  think  the  judge  in  this  case  ought  to  charge  the  jury      Chilton. 
that,  if  there  appear  no  probable  cause  for  the  arrest  of  the  plaintiff,  there  is  a 
presumption  of  malice  on  the  part  of  the  person  at  whose  instance  it  was  made. 

We  are  not  aware  'of  anything  ebe  in  this  case  which  requires  our  attention, 
and  remand  it  with  the  hope  that  it  may  be  closed  by  the  judicious  verdict  of  a 
jury,  whose  peculiar  province  it  is  to  terminate  questions  of  damages  of  this 
nature. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed, 
and  the  case  remanded  for  a  new  trial,  with  dbections  to  the  judge  to  act  on  the 
matters  embraced  in  this  opinion  as  therein  laid  down ;  and  it  is  further  ordered 
that  the  appellee  pay  the  costs  of  this  appeal. 


The  Statb  v,  Hernandez. 


Wbera  ft  priioner,  on  being  brongbt  to  tbe  bar,  declares  that  he  is  ready  for  trial,  and  ac- 
cepts tlie  jttrors  summoned  to  pass  upon  the  charges  preferred  against  him,  he  cannot  af- 
terwards object  that  a  copy  of  the  indictment  was  not  served  upon  him. 

APPEAL    from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Elmore,  Attorney  General,  for  the  State.    /.  M.  Wolfe^  for  the  appellant. 
The  judgment  of  the  court  was  pronounced  by 

KiNe,  J.  The  accused  was  convicted  of  counterfeiting  silver  com  current  in 
the  State,  and,  after  sentence,  appealed.  No  bills  of  exception  were  taken  upon 
the  trial  of  the  cause.  The  accused  reCes  for  a  reversal  of  the  judgment  of  the 
lower  court  on  a  number  of  alleged  errors,  assigned  as  apparent  on  the  face  of 
the  record.  They  are  the  following :  1st.  That  there  is  no  statute  declaring  it 
an  offence  to  counterfeit  coin  within  this  State,  and  the  offence  as  charged  in  the 
indictment  is  not  in  the  words  of  any  statute  relating  to  the  counterfeiting  of  coin. 
2nd.  That  it  does  &ot  appear  from  the  record  that  the  defendant  was  served  with 
a  copy  of  the  indictment,  two  days  previous  to  the  trial;  nor  that  the  grand-jury 
was  drawn  as  required  by  law,  nor  of  whom  it  was  composed ;  nor  that  the  ac- 
cused was  defended  by  counsel. 

I.  It  appears  to  have  escaped  the  attention  of  counsel  that  the  accused  was  in- 
dicted under  the  13th  sec.  of  the  act  of  1818  (B.  and  C.'s  Dig.  p.  264) ;  and 
that  the  offence  is  charged  literally,  in  the  words  of  the  statute. 

n.  The  defendant  has  brought  before  us  a  record  defective  in  many  respects, 
and  exhibiting  some  of  the  proceedings  connected  with  the  drawing  and  empan- 
neliing  of  the  grand-jury.  He  cannot  expect  us  to  give  him  the  benefit  of  his 
own  laches,  and  to  presume  that  the  proceedings  of  the  lower  court  have  been 
irregular.  If  he  had  reason  to  complain  of  the  drawing  or  composition  of  the 
jury,  he  should  have  brought  before  us  a  complete  record,  exhibiting  any  ir- 
regolarities  which  may  exist  in  the  proceedings  to  his  prejudice. 

When  the  accused  was  brought  to  the  bar,  he  declared  himself  ready  for  trial, 
and  accepted  the  jurors  who  were  to  pass  upon  the  charges  preferred  against 
him.  This  was  a  waiver  of  a  copy  of  the  indictment,  if  indeed  one  had  not 
been  previously  served  upon  him.  Whether  or  not  the  prisoner  was  defended 
by  counsel  does  not  appear ;  but  there  is  nothing  to  show  that  he  made  an  incf- 
fectnal  application  to  the  court  to  assign  him  counsel. 

Judgment  qffirmed. 
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The  State  r.  Monasterio* 
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1^^-^  -'         No  appeal  will  lie  from  a  jadgment,  sentencing  one  prosecnted  under  the  stat.  of  Sd  April, 

1832,  fbr  selling  intoxicating  liquors  to  a  slave  without  the  consent  of  his  moater,  to  farfeil 

any  license  held  by  him,  and  to  be  forever  deprived  of  the  right  of  holding  such  a  liceDieia 

iuture»  and  condemning  him  to  pay  a  fiae  of  three  hundred  dollars  and  the  costs  of  proseca- 

tion,  or  to  remain  in  jail  until  such  fine  and  costs,  and  jaU  fees  are  paid,  for  a  term  not 

exceeding  six  months.     Per  Cur .-    The  fine  is  not  sufficient  to  give  jurisdiction ;  the  fiv- 

feiture  gives  no  jurisdiction  of  itself,  nor  can  it  aid  the  deficiency  of  the  fine  in  that  respect; 

and  the  costs,  being  matters  of  course,  can  have  no  such  effect. 

APPEAL  from  the  First  District  Courtof  New  Orleans,  Mclfynry,  J.  Elmore, 
Attorney  Genera],  for  the  State.     Budd-,  for  the  appellant.     The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendant  has  appealed  from  a  judgment  of  the  Fint 
District  Court  of  New  Orleans,  by  which  he  was,  after  convictbn,  sentenced,  for 
the  offence  of  selling  liquors  to  slaves,  to  forfeit  any  license  or  licenses  he  may  hold 
under  any  authority  of  this  State,  and  to  be  forever  deprived  of  the  right  of  obtaining 
and  holding  any  such  license,  and  was  further  sentenced  to  pay  a  fine  of  three 
hundred  dollars,  and  the  costs  of  prosecution,  which  fine,  together  with  the  jail 
costs,  was  to  be  paid  into  the  hands  of  the  sheriff  immediately  in  open  coait 
after  judgment,  and,  in  default  thereof,  to  be  arrested  and  conveyed  to  jail,  there 
to  remain  unUl  said  judgment  be  satisfied  and  the  jail  fees  paid,  or  for  a  term 
not  exceeding  six  months.  This  prosecution  was  under  the  act  of  2d  April,  1632, 
entitled  ^^An  act  more  effectually  to  prevent  slaves  from  obtaining  spirituous  or 
intoxicating  liquors,  tntkout  the  consent  of  theirmasters. " 

The  attorney  general  has  moved  to  dismiss  the  appeal,  on  the  ground  that 
this  court  cannot  take  cognizence  of  it,  because  the  fine  imposed  does  not  exceed 
three  hundred  dollars. 

The  proceedings  against  the  defendant  were  by  information  in  the  name  of 
the  State,  for  the  offence  committed,  and  were  criminal  and  not  civil  proceedings. 
The  jurisdiction  of  this  court  is  limited  on  criminal  cases  to  questions  of  law 
alone,  whenever  the  punishment  of  death  or  hard  labor  is  inflicted,  or  when  a 
fine  exceeding  three  hundred  dollars  is  actually  imposed.     Con.  article  63. 

The  fine  imposed  i9  not  of  an  amount  sufficient  to  give  the  court  jurisdiction. 
The  forfeiture  gives  no  jurisdiction  of  itself,  nor  can  it  aid  the  deficiency  of  the 
fine  in  that  respect  The  costs,  being  mattei*3  of  course,  af^er  conviction  can  have 
|io  such  effect,  under  the  definite  and  positive  limitation  of  the  constitution. 

Appealed  dismissed*. 


\ 


Clements  v.  Cassilly  et  al. 

Where,  In  a  bond  executed  for  the  release  of  property  attached,  three  persons  are  named  ss 
principals,  but  the  bond  is  signed  by  but  one  of  the  principals  and  a  surety,  the  latter  witf 
not  he  bound,  in  the  absence  of  evidence  to  destroy  the  presumption  that  he  expected  tbe^ 
three  persons  named  as  principals  to  be  bound  at  auch,  or  to  show  that  he  would  have  asj 
recourse  against  them,  if  he  paid  the  aniount. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strav?hridg€j  J.     Clbmxnts 
Perrin  and  Finney^  for  the  appellant.     Canklin  and  Mott,  for  the  defend-       Camillt. 
ants.    The  judgment  of  the  court  was  pronounced  by 

SuDELLt  J.  An  attachment  having  been  levied  upon  the  property  of  the 
defendant,  a  bond  was  given  to  release  it,  which  was  signed  by  Fullerton^  as 
surety.  CassiLly^  Wooden  and  Bdbcock  were  named  as  the  principals  in  the  bond, 
but  Wooden  was  the  only  one  of  the  principals  who  signed.  Judgment  having 
been  rendered  against  Wooden  alone,  and  a  fieri  facuu  having  been  taken  out 
against  him  without  success,  a  rule  was  taken  against  Fullerton  to  show  cause 
why  he  should  not  be  condemned  to  pay  the  amount  of  the  judgment.  The 
district  judge  discharged  the  rule,  and  the  plaintiff  has  appealed. 

We  are  of  opinion  that  the  surety  is  not  bound  upon  this  bond,  Cassilly  and 
Bahcock,  the  proposed  principals,  not  having  signed  it;  and  there  being  no  evidence 
to  show  that  the  surety  would  have  any  recourse  against  them  if  he  paid  the 
money,  or  to  destroy  the  presumption  that  he  expected  them  to  be  bound  aa 
principals.     See  Wood  v.  Washburn,  2  Pick.  24.    Bean  v.  Parker,  17  Mass.  591. 

Judgment  qffirmed* 


McMasters  r.  Palmer. 

Pleu  in  reoonyentian  most  be  set  forth  with  the  same  certainty,  as  to  amounts,  dates  &e., 
as  if  the  party  opposing  them  were  plaintiff  in  a  direct  action. 

Where  eridence  in  support  of  a  reoonventioual  demand  has  been  illegally  received,  tboagh 
excepted  to  on  the  groond  of  its  inadmissibility  on  account  of  the  vagueness  and  uncer- 
tainty of  the  plea  in  reconvention,  the  court  of  the  first  instance  cannot  deprive  the  party 
of  the  rights  acquired  under  his  bill  of  exceptions,  by  offering  to  grant  a  new  trial  if  he 
would  make  any  showing  contradictory  of  the  evidence  so  received. 

APPEAL  fit»m  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Van 
Dalson,  for  the  appellant.  Remy  and  Soule,  for  the  defendant.  The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  was  the  banker  of  the  plaintiif,  who  now  sues  for 
1300,' the  alleged  balance  in  his  favor  of  their  general  account,  which  he  annexes 
to  his  petition.  The  defendant  denied  his  being  in  any  manner  indebted  to  the 
plaintiff;  and  alleged  that,  on  the  contrary,  at  the  time  specified  in  the  petition 
as  the  period  when  the  discount  business  to  which  it  alluded  terminated,  the 
balance,  instead  of  being  against  the  defendant,  was  in  his  favor,  for  a  sum  exceed- 
ing 92,400.  He  prays  for  a  judgment  in  reconvention.  The  plaintiff  excepted  to 
the  plea  in  reconvention  on  the  ground  that  it  is  too  vague  and  uncertain,  and 
should  have  been  set  forth  with  certainty  as  to  amount  and  date.  The  court  did 
not  act  on  this  exception,  but,  on  the  trial  of  the  cause,  when  the  defendant  offered 
in  support  of  his  claim  in  reconvention  three  checks  of  his  own  to  the  order  of 
the  plaintifir,  which  it  is  admitted  the  bank  paid  him,  the  said  plaintiff  opposed  their 
admission  as  evidence,  on  the  grounds  alleged  in  his  exception.  This  opposition 
was  overruled  by  the  court,  and  he  took  a  bill  of  exceptions.  The  court  pro- 
ceeded to  try  the  cause,  and  gave  judgment  in  favor  of  the  defendant  in  recon- 
ventk>n,  for  82,050. 

The  plaintifir  moved  for  a  new  trial,  on  the  grounds  alleged  in  his  bill  of  excep- 
tions, and  further  on  the  ground  that  the  judgment  is  contrary  to,  or  at  least  unsup- 
ported by,  evidence,  because  the  checks  admitted  by  the  court  to  prove  the  recon- 
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McMasterb    Teotional  demand  do  not  raise  a  presumption  of  indebtedness  of  tlie  [daintifr  lo 
p^i^^ii^      the  defendant* 

The  district  judge  stated,  in  refusing  the  new  trial,  that  he  had  admitted  the 
defendant's  checks  in  evidence  as  items  to  his  credit,  in  addition  to  the  items 
placed  to  his  credit  in  the  plaintiff's  account.  He  further  stated  that,  at  the 
time  of  rendering  the  judgment,  he  had  told  the  plaintiff's  counsel  that  if  he 
would  make  any  showing  that  these  checks  did  in  reality  refer  to  other  transac- 
tions than  those  embraced  in  the  account,  he  would  grant  a  new  trial;  no  show- 
ing having  been  made  the  new  trial  was  refused,  and  the  plaintiff  took  the  present 
appeal. 

Under  the  uniform  jurisprudence  of  this  court,  the  exception  of  the  plaintiff 
was  well  taken,  and  should  have  been  sustained.  Hie  plea  in  reconvention  was 
too  vague  and  uncertain,  and  the  defendant  should  not  have  been  permitted  to 
offer  evidence  under  it.  Pargoud  v.>  Chice,  6  La.  75.  White  v.  Moreno^  17 
La.  372.  Jonau  v.  Ferrand,  2  Rob.  216.  Wileoz  v.  Hi$  Creditors,  11  Rob. 
347.  6  La.  450.  The  court  could  not  deprive  the  plaintiff  of  the  rights  acquired 
under  his  bill  of  exceptions,  by  offering  to  grant  a  new  trial  if  he  would  make  a 
showing  contradictory  of  the  evidence  already  received. 

It  is  true,  as  urged  by  the  plaintiff,  that  the  mere  paying  over  of  money,  or  of 
a  bank  check,  by  a  party  to  another,  is  not,  as  a  general  rule,  presumptive  evidence 
of  a  loan.  But  as  the  checks  on  which  the  defendant  relies  are  not  properly 
before  us,  we  are  unable  to  determine  whether  the  defendant  has  brought  him- 
self within  any  exception  to  tiiat  rule. 

Taking  into  consideration  the  previous  connectk>n  in  business  <^  the  parties  and 
the  object  of  this  suit,  we  believe  that  the  ends  of  justice  will  be  promoted  by 
remanding  it. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  the  case 
remanded  for  further  proceedings,  according  to  law,  and  in  oonfbrmi^  with  the 
rules  laid  down  in  the  foregoing  opinion;  the  defendant  and  appellee  paying  the 
costs  of  this  appeal. 


The  Union  Bank  op  Louisiana  «.  Guillotte. 

Where  the  report  made  by  a  sworn  forveyor,  appointed  by  the  court  having  cognixaape  of  an 
action  of  boondary,  is  defectiye,  and  the  plan  annexed  to  it  is  not  in  conformity  with  the 
titles,  the  report  should  be  r^ected  and  a  new  surrey  ordered.  C.  C.  837.  The  ranrejForis 
but  an  expert,  and  hia  operationa  are  always  ander  the  control  of  the  court  The  defectiTe- 
ness  of  the  report  is  no  gronnd  for  non-suiting  the  plaintiff. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^  J.  Denis,  for  the  ap- 
pellants.   SouU,  for  the  defendant.     The  judgment  of  the  court  was  pro- 
nounced by 

RosT,  J.  This  is  an  action  of  boundary,  and  for  the  removal  t)f  certain  fences 
erected  around  property  alleged  to  bebng  to  the  plaintiffs.  The  prayer  of  the  peti- 
tion is  that  surveyors  be  appointed  to  inspect  the  adjacent  estates,  and  report  ac- 
cording to  the  titles  of  the  parties;  that  the  boundary  lines  between  said  estates  be 
fixed,  so  as  to  divide  proportionally  the  over  extent  of  land  found  in  the  original  tnct 
of  which  these  estates  are  parcels.  There  is  also  a  prayer  that  the  fences  com- 
plained of  be  removed.  The  defendant  has  joined  the  plaintiifs  in  the  prayer 
that  surveyors  be  appointed  to  examine  the  premises  in  dispute,  and  report;  but  he 
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denies  the  anogations  in  the  petitioo  having  a  tendency  to  establish  the  diving  Union  Bank 
Jine  of  the  property  held  by  them  at  the  point  therein  specified.    He  further    0uillottx. 
avers  that  the  fences  complained  of  do  not  cover  the  tines  of  the  lots  sold  to  him 
by  the  Ursuline  Nuns,  in  1811. 

An  order  of  survey  was  granted  by  the  court,  and  a  commission  issued  to 
Louis  Bringier,  a  sworn  surveyor  of  the  State,  who  made  a  survey  and  report, 
m  all  respects  favorable  to  the  pretentions  of  the  defendant.  The  district  judge 
being  of  the  opinion  that  the  survey  was  not  made  in  conformity  with  the  titles 
of  the  parties,  and  that  the  surveyor  should  have  ascertained  the  location  of  the 
fixed  boundary  called  £)r  by  the  defendant's  title,  rejected  both  the  survey  and 
the  report;  ajid  being  farther  of  opinion  that,  in  actions  of  boundary,  art.  829  of 
the  Civil  Code  imperatively  requires  the  timits  to  be  fixed  by  a  sworn  surveyor, 
and  that,  without  the  report  of  the  surveyor  duly  homologated,  no  judgment  can 
be  rendered,  he  non-suited  the  plaintiffs.  Both  parties  have  appealed,  and  ask 
that  the  case  be  considered  on  its  merits. 

We  are  of  opinion  that  the  district  judge  erred,  in  dismissing  the  petition. 
The  article  of  the  Code  declaring  that  limits  in  actions  of  boundary  must  be  fixed 
by  a  sworn  surveyor  of  tiie  State,  is  to  be  taken  in  connection  with  art.  837,  which 
makes  it  the  duty  of  the  judge  in  those  cases  to  appoint  surveyors  to  inspect 
the  premises,  and  to  decide  on  their  report,  according  to  the  tities  of  the  parties 
and  the  plans  which  shall  be  presented  to  the  court.  If  the  reports  thus  made 
are  defective,  and  the  plana  annexed  to  them  not  in  confi)rmity  witii  the  tides,  the 
court  ought  to  reject  them,  and  order  a  new  survey  to  be  made  according  to  law. 
The  surveyor  is  but  an  expert ;  and  his  operations  are  always  under  the  control 
of  the  court. 

Befere  going  into  an  examination  of  the  merits  of  this  case,  it  is  necessary  to 
state  the  facts  upon  which  it  rests.  In  1810,  the  Ursuline  Nuns  divided  then* 
plantation  adjoining  faubourg  Annunciation,  into  eleven  lots,  numbered  from  one 
to  eleven,  and  caused  a  plan  of  tiiis  division  to  be  made  and  deposited  m  the 
office  of  N,  Broutinj  a  tiotary  pubtic  of  this  city.  On  this  plan  two  streets  called 
St.  Andrew's  road  and  Feticit6  road  were  laid  out  at  the  side  lines  of  the  plan- 
tation ;  a  third  street  called  St.  Mary's  road  was  opened  tiirough  the  middle  of  it, 
and  extended  in  the  rear  until  it  reached  k)t  no.  1,  which  remained  undivided, 
and  included  all  tiie  rear  of  the  plantation.  All  these  streets  converged  fix>m  the 
front  to  the  rear  of  the  plantation.  Shortly  after  this  division  the  Nuns  sold 
to  Teinturier  the  lot  no.  1,  measnring  522  feet  6  inches  front  on  the  side  of  the 
river,  900  feet  on  the  side  of  the  widow  Panis,  and  1078  feet  on  tiie  side  of  and 
adjacent  to  the  suburb  Annunciation,  being,  says  the  sale,  part  of  the  plantation 
which  the  Nuns  have  divided  into  lots,  in  conformity  to  the  plan  deposited  in  the 
office  of  N  BrouHn.  After  this  sale,  to  wit,  on  the  21st.  of  October,  1811,  the 
defendant  purchased  from  the  Nuns  two  parcels  of  ground,  one  situated  within 
the  tines  of  lot  no.  2,  in  the  plan  of  the  faubourg,  measuring  239  feet  6  inches 
front  to  the  road  which  divided  it  from  the  property  acquired  by  Teinturier,  and 
300  feet,  in  depth  and  front  on  St.  Andrew's  and  St.  Mary's  roads ;  the  other 
situated  within  the  tines  of  lot  no.  3,  and  measuring  250  feet  front  on  said  road 
along  Tetnturier^s  property,  and  300  feet  in  depth  and  front  on  St.  Mary's  and 
Feticit6  roads.  On  the  9th  of  December,  1811,  the  defendant  purchased  horn 
the  Nuns  two  other  parcels  of  ground  situated  in  the  same  lots,  nos.  2  and  3,  con- 
tiguous to  the  land  already  acquired  by  him,  and  extending  from  the  roar  tines 
of  siud  land  300  feet  front  on  St.  Andrew's,  St.  Mary's  and  Felicite  roads.    The 
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Uniov  Bank   defendant  had  thus  a  title  to  two  tracts  of  land,  extending  600  feet  in  depth 
OuiLLOTTi.     ^™  ^^^  ^"^^  ^^  Teinturier  road,  these  dimensions  being  in  french  measure. 

In  the  subsequent  year,  Urbain  GaiennU  purchased  from  the  Nuns  a  parcel 
of  ground  situated  in  lot  no.  3,  adjoining  the  property  acquired  by  the  defendant 
in  said  lot,  and  measuring  266  feet  along  the  line  of  the  defendant's  property 
from  Felicit6  to  St.  Mary's  road,  281  feet  on  the  opposite  and  parallel  side,  and 
370  feet  in  depth.  Afterwards  GaiennU  purchased  from  the  Nuns  68  feet 
front  on  St.  Mary's  and  Felicit6  roads' adjoining  his  previous  purchase;  and  Rene 
Tkeard  became  the  purchaser  of  the  balance  of  lot  no.  3,  without  warranty  as 
to  the  deficiency  in  the  measures  marked  on  the  plan  of  division.  The  property 
acquired  by  Gaiennit  was  subsequently  purchased  by  Martinsteiny  who  failed, 
and  surrendered  it  to  his  creditors.  It  was  divided  into  building  lots  and  sold  by 
his  syndics,  when  a  lot  adjoining  in  the  rear,  the  property  of  the  defendant, 
was  adjudged  to  George  Green,  under  whom  the  plaintiffs  claim.  The  proper 
location  of  the  boundary  line  between  this  lot  and  the  property  of  the  defendantf 
is  the  subject  of  the  present  suit. 

The  plaintiffs  contend  that  Teinturier  street  as  it  now  exists  is  the  fonner 
Teinturier  road,  mentioned  in  the  sale  to  GuillotUf  and  that,  taking  that  street 
as  his  boundary,  his  fence  encloses  a  larger  portion  of  land  than  his  title  calls  fer. 
They  farther  allege  that,  admitting,  which  they  fully  do,  that  Teinturier  street  at 
its  present  location  measures  only  from  Felicity  to  St.  Mary's  road,  on  the  side 
of  the  defendant's  property,  244  feet  instead  of  250  called  for  by  LaJMs  plan 
and  the  defendant's  title,  and  even  supposing,  which  they  deny,  that  the  said 
Teinturier  road  is  out  of  its  original  location,  yet  by  the  defendant's  own  judiciil 
admission,  and  by  his  solemn  ratification  made  with  full  knowledge  of  the  defi^ 
ciency,  Teinturier  street  as  it  now  stands,  is  the  fixed  lower  boundary  of  his 
land. 

The  defendant  insists,  on  the  other  hand,  that  Teinturier  road  is  an  ima^nary 
boundary,  which  did  not  exist  at  the  time  of  the  sale,  and  that  the  location  of 
his  land  cannot  be  ascertained  with  reference  to  it ;  that  he  purchased  under  apian 
in  which  were  two  main  roads  called  Felicite  and  St  Mary's,  the  lines  of  which 
were  then,  have  ever  since  been,  and  are  stiO,  well  ascertained  and  known; 
that  there  is  also  on  the  plan  another  road,  crossing  the  two  roads  just  named, 
called  Chemin  des  Religieuses,  the  lines  of  which  were  also  and  are  still  well  ascer^ 
tained  and  known ;  and  that  foUowing  down  the  two  tines  of  St.  Mary's  and  Felicity 
roads  from  the  chemin  des  Religieuses,  the  point  at  which  the  distance  between 
those  two  lines  gives  the  front  mentioned  in  the  sale  from  the  Nuns  to  him,  to  wit, 
250  feet  french  measure,  must  be  taken  as  the  front  of  his  k>t;  the  consequence 
of  this  k)cation  being  to  advance  his  land  more  than  134  feet  further  up  towards 
the  river,  thus  overrunning  the  whole  of  the  plaintiffs'  lot,  and  the  greater  part 
of  the  ground  surrendered  by  Mariinstein  to  his  creditors. 

In  the  sale  from  the  Nuns  to  the  defendant,  he  acknowledged  himself  to  be 
fuUy  acquainted  with  the  land  sold  and  ite  limits,  and  stipulated  to  take  it  m  the 
state  in  which  it  then  was.  This  sale  was  made  thirty  eight  years  ago,  and  the 
defendant,  who  lived  on  the  land,  has  never  before  claimed  the  location  now  con- 
tended for.  His  allegation,  in  the  answer  to  this  suit,  that  the  fences  complahied 
of  do  but  cover  the  lines  of  the  lots  sold  to  him,  when  coupled  with  the  admis- 
sion in  the  record  that  the  distance  from  those  fences  to  Teinturier  street  is 
over  600  feet,  cannot  well  be  understood  otherwise  than  as  a  dechration  thai 
those  fences  do  cover  the  lines  of  the  property  sold  to  him. 
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In  August,  1631,  the  defendant  sold  to  McNeil  the  front  of  this  bt  on  Tein-  Unioh  Bank 
tuner  street,  it  being  244  feet  french  measure.  This  land  is  described  in  the  quillottx- 
act  as  part  of  that  which  the  defendant  purchased  from  the  Urtuline  Nuns,  by 
act  passed  before  Narcisse  Broutin,  notaxy  public,  bearing  date  the  2l8t  of 
October,  1811.  In  the  same  year  he  made  three  other  sales  of  lots  frionting  on 
Teinturier  street,  between  St  Andrew's  and  St.  Mary's  roads,  and  described 
those  lots  to  be  portions  of  the  ground  acquired  frx)m  the  Nuns  by  the  same  act. 
The  dimensions  in  those  sales  were  given  by  reference  to  a  plan  of  the  fauboui^, 
as  it  is  now  laid  out,  made  by  Joseph  PUiS^  m  1829,  and  on  which  the  land  sold 
to  the  defendant  by  the  Nuns  is  represented  as  fronting  on  Teinturier  street. 

After  the  long  acquiescence  of  the  defendant  in  the  adverse  possession  of  those 
claiming  under  Urbain  OaiennUf  and  the  acts  on  his  part  seeming  to  recognize 
their  title,  if  he  was  in  error  as  to  the  proper  location  of  his  land,  it  was  incum- 
bent upon  him  to  place  that  error  beyond  all  reasonable  doubt.  We  are  of 
opinion  that  he  has  not  done  so. 

The  sale  of  the  Nuns  to  Teinturier^  in  1810,  refers  to  the  plan  of  division 
of  their  plantation.  It  is  urged  that  the  defendant  purchased  under  a  plan  made 
by  Lqfon,  posterior  in  date  to  the  sale  to  Teinturier^  and  that  the  plans  under 
which  he  and  Teinturier  bought  were  different.  Both  sales  refer  to  the  plan 
of  dbision  of  the  &ubourg,  and  there  is  no  evidence  to  show  that  that  plan 
was  ever  changed  by  the  Nuns;  it  represents  the  plantation  as  bounded  in  the 
rear  by  t^e  bayou  Des  Cannes,  and  it  is  proved  that  the  length  of  the  side  lines 
of  TdnfKmr'j  land  fi^m  Teinturier  street  to  the  centre  of  the  bayou  Des  Cannes, 
is  precisely  the  distance  mentioned  in  his  title.  The  bayou  Des  Cannes  not  being 
navigable,  the  back  line  of  course  runs  through  the  middle  of  it.  This  fact  goes 
far  to  prove  that  Teinturier  street,  as  it  now  exists,  must  have  been  the  road 
separating  lot  no.  1  frx)m  the  property  of  the  defendant. 

The  defendant  acquired  from  the  Nuns  239  feet  6  inches  front  on  Teinturier 
road,  between  St.  Andrew's  and  St.  Mary's  roads,  and  is  shown  to  have  sold  244 
feet  6  inches  friont  on  the  said  Teinturier  road ;  so  that  while  there  appears  to  be 
a  deficiency  of  6  feet  in  the  front,  between  St.  Mary's  and  Felicit6  roads,  an 
excess  of  5  feet  is  found  between  St.  Maiy's  and  St.  Andrew's  roads.  The 
witness  Chant,  who  is  a  surveyor  and  has  measured  the  ground,  testifies  that 
the  quantity  of  land  presently  found  between  St.  Andrew's  and  Felicity  roads 
on  the  line  of  Teinturier  street,  is  only  9  inches  less  than  what  is  called  for  in  the 
original  plan  of  the  fiiubourg.  He  and  D^HenUcourt  farther  state  that,  the  dif- 
ference between  the  measures  in  the  original  plan  and  those  found  by  actual 
survey  is,  as  they  believe,  owing  to  the  fiict  that  the  lines  of  St  Mary's  road 
have  been  altered  from  their  original  direction,  and  made  to  converge  towards 
Felicity  road,  so  as  to  leave  a  greater  space  than  was  originally  given  on  the  side 
of  St  Andrew's  road.  They  also  testify  that  the  line  of  St  Andrew's  road  has 
not  been  changed.  The  defendant  maintains  that  the  reverse  is  the  truth ;  that 
the  direction  of  St.  Andrew's  road  alone  has  been  changed,  and  that  road  made 
to  converge  with  St.  Mary's  road  less  than  it  originally  did. 

The  weight  of  evidence  upon  this  part  of  the  case  is  decidedly  with  the  plain- 
tiffs. One  of  their  witnesses  testifies  that  in  running  the  lines  he  found  on  the 
line  of  St.  Andrew's  road  ancient  stakes  and  marks,  which  in  all  probability  had 
been  placed  there  before  the  plan  of  PilU  was  nuule.  The  evidence  of  the 
defendant  does  not  go  to  establish  the  location  as  it  really  was,  but  as  it  should 
have  been.  It  does  not  rest  upon  aetual  knowledge  of  the  fact  at  issue,  but  upon 
calculations  of  distances  deduced  from  the  du*ection  of  the  side  lines,  as  they  are 
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Union  Bank  given  in  the  original  plan  of  division.  In  the  two  plana  which  have  baen 
Q,     ^*  produced  the  direction  of  those  lines  is  not  the  same,  and  the  results  of  the 

calculations  made  from  them  show  the  nustakes  of  &e  surveyors  much  more 
satisfactorily  than  the  alleged  error  in  the  location  of  the  defendants  land.  But^ 
besides  this,  the  defendant  has  availed  himself  of  the  alleged  change  of  dhrection 
of  St.  Andrew's  road,  by  selling  6  feet  front  more  than  he  says  he  was  entitled 
to  on  Teinturier  street.  These  sales  must  be  viewed  as  a  ratification  on  his 
port  of  the  plan  in  reference  to  which  they  were  made. 

If  Teinturier  street  is  not  the  true  boundary,  and  the  mode  proposed  by  the 
defendant  to  ascertain  it  be  adopted,  the  front  of  his  property  between  St. 
Mary  and  Felicit6  roads  will  be  advanced  134  feet  from  Teinturier  street  towards 
the  river.  But  the  same  rule  must  also  be  applied  to  the  lots  between  St 
Andrew*s  and  St.  Mary's  streets,  and  their  front  earned  beyond  Teinturier  street 
upon  lot  no.  1,  at  the  place  where  the  distance  between  those  two  roads  is  only 
239  feet,  6  inches.  This  location  cannot  be  reconciled  with  the  description  in  the 
act  of  sale,  and  the  plan  to  which  it  refers,  giving  the  said  frx)nt  to  lota  nos»  2. 
and  3. 

For  the  reasons  assigned  it  is  ordered,  that  the  judgment  in  this  case  be 
reversed,  and  the  case  remanded  for  further  proceedings  according  to  law,  and 
in  conformity  with  the  foregoing  opinion;  the  costs  of  this  appeal  to  be  equally 
divided  between. the  parties. 


,JL-§*i,  Succession  of  Girod. 
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"^^ere  tbere  are  differcDt  admixustrators  of  a  ■ucceifion,  aaoceeding  each  other,  each  Bdmia- 
istrator  will  be  entitled  to  oommiflsioni  on  sach  portions  of  the  estate  as  have  been  adnin- 
*i»pef^ihy  him. 

The  fact  tlhat  some  time  after  die  opening  of  a  snocession,  a  large  portion  of  the  property 
.  inchided  in  the  inventory  and  apparently  belonging  to  it,  was  claimed  by  the  hein  flf 
another  person,  and,  afker  a  jirotracted  litigation,  a4)ndged  to  belong  to  them,  wiU  not  de- 
prive tho  ezecators,  who  had,  for  several  years,  administered  the  property,  by  providing 
'  tenants,  collecting  rents,  paying  taxes,  and  making  the  repairs  necessary  for  its  preserva- 
tion, of  the  right  to  charge  the  nsnal  commissions  upon  the  property.  Per  Curiam :  It 
would  be  unjust  to  permit  the  real  owners  of  the  property  to  enrich  themselires  at  the 
expense  of  the  execntors.  If  this  equitable  view  be  correct,  it  is  immaterial  whether 
they  be  considered  as  strictly  clothed  with  seizin  of  the  entire  estate,  or  not— whether  the 
compensation  be  granted  as  commissions,  eo  nominal  in  the  technical  sense  of  the  Code, 
or  as  a  just  remuneration  for  services  which  have  enured  to  the  benefit  of  the  parties  who 
have  recovered  the  property. 

Decision  in  8ueee»Mion  qfMylne,  1  Rob.  400,  as  to  the  allowance  of  commissions  to  an  execa. 
tor  on  unproductive  property  of  the  succession,  affirmed. 

The  reason  of  the  rule  refusing  the  allowance  of  commissions  to  an  executor  on  nproductive 
property  of  the  succession  is,  that  its  administration  gives  them  littie  or  no  trouble.  Thus 
the  mere  payment  of  the  taxes  on  uncultivated  lands,  will  not  authorise  the  allowance  oi 
a  commission  oq  their  value.  But  there  are  cases  in  which  commissions  should  be  allowed 
on  such  property;  as  where  a  suit  had  been  instituted  to  evict  the  executor^  and  he  de- 
fends it  successfully,  thus  saving  its  value  to  the  succession ;  or  where  the  proper  public 
authorities  require  the  erection  of  a  lev^e  to  protect  the  uncultivated  lands  from  innnds- 
tion,  which  w;onld  impair  their  value,  while  that  value  would,  on  the  other  hand,  be 
enhanced,  in  a  greater  ratio  than  the  expenditure,  by  its  construction. 

Where  a  tract  of  land,  fronting  a  bayou,  opposite  to  a  sugar  plantation,  has  been  used  to 
supply  timber  and  fuel  for  the  purposes  of  tiie  plantation,  it  cannot  be  regarded  as  waste 
and  unproductive  land,  on  the  value  of  which  the  executors  cannot  charge  a  cuwiuUsiuiu 
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APPEAL  from  the  Second  District  Court  of  New  Orleans,   Canan^  J.    £»*    .Succjcssfbir 
Janin,  for  the  opponents  and  appellants.     Sotde  and  Rosditis^  contrft.    The       Gmi^. 
judgment  of  the  court  was  pronounced  by 

Slidell.  J.  The  subject  of  contrt>verBy  upon  the  present  appeal  is.  the 
extent  of  the  commissions  to  which  the  executors  are  entitled.  There  was  a 
question  raised  by  the  appellants  as  to  two  due  bills,  aDeged  to  be  due  by  one  of 
the  executors.  But  this  point  has  been  abandoned  since  the  submission  of  the 
cause. 

We  concur  with  the  appellants  that  a  deduction  of  $426  90  should  be 
made,  that  being  the  amount  of  commissions  allowed  to  the  predecessors  of  the 
present  dative  executors.    See  the  Succession  ofMylne^  1  Bob.  400. 

The  principal  contest  is  with  regard  to. the  right  of  the  executors  to  charge  a 
commission  upon  the  entire  estate  inventoried,  it  having  been  adjudged,  since 
the  inventoiy.  that  five-  eighths  of  an  important  portion  of  it  really  belonged  to 
the  heirs  of  Claude  Francois  CrirocL 

When  the  present  succession  was  opened,  aD  the  property  inventoried  appa- 
rently belonged  to  it.  But  some  time  after  the  dative  testamentary  executors 
had  entered  upon  the  discharge  of  their  duties,  proceedings  in  chancery  were 
instituted  in  the  United  States  Court  by  Pargoud  and  others,  as  heirs  of  Claude 
Girodf  who  died  a  long  while  ago,  for  the  purpose  of  recovering  a  portion  of  this 
apparent  property  of  Nicolas  Girod^s  succession,  on  the  ground  that  Nicolas 
acted  fraudulently  in  the  settlement  of  the  succession  of  his  brother  Claude,  of 
which  he  was  executor,  having  bought  portions  of  the  estate  by  persons  inter- 
posed ^c.  After  a  protracted  litigation,  a  decree  was  rendered  in  favor  of  the 
complainants,  and  was  affirmed  by  the  Supreme  Court  of  the  United  S| 
declaring  the  ownership  of  a  certain  interest  in  certain  property  to  I 
heirs  of  Claude. 

But  it  is  not  disputed  that,  during  the  pendency  of  this  litigation,  BslweU  as   n/if|fkn 
previously,  the  executors  of  Nicolas  Cfirod  had  the  superintendence  snijlAm   ^S\..mSj^' 
tiiis  property.    They  att^ded  to  its  administration,  provided  tenants.  Collected 
the  rents,  paid  the  taxes,  preserved  it  by  necessary  repairs,  6cc.    All  tmLenbXB  R^'*  ^  * 
to  the  benefit  of  all  parties  interested.    There  would  be  no  justice  in  per 
the  heirs  of  Claude  to  enrich  themselves  at  the  expense  of  these  executors,  wh 
have  rendered  their  services  in  good  faith,  under  the  command  of  a  court  of  com- 
petent jurisdiction, in  the  administration  of  property  apparently  belonging  to  their 
testator.     And  if  this  equitable  view  be  correct,  it  is  quite  immaterial  whether 
they  are  to  be  considered  as  strictiy  clothed  with  the  seizin  of  the  entire  estate 
or  not — whether  we  grant  them  the  compensation  as  commissions,  eo  nomine,  in 
the  technical  sense  of  the  Code,  or  in  the  nature  of  a  just  remuneration  for  ser- 
vices which  have  enured  to  the  benefit  of  Claude's  heirs.    It  is  very  certain  that 
we  should  have  found  those  heirs  taking  very  different  ground,  if  the  executors, 
upon  the  institution  of  the  chancery  proceedings,  had  abandoned  the  care  of  the 
property,  neglected  the  collection  of  the  rents  and  revenues,  and  suffered  it  to 
M  into  dilapidation.    The  commissions  of  two  and  a  half  per  cent  are  nothing 
more  than  a  fair  quantum  meruit  under  the  evidence,  even  if  not  allowable  as 
executor^s  commissions  strictiy  speaking.    If  the  heirs  of  Claude  are  controlled 
by  this  reasoning,  a  fortiori,  the  legatees  of  Nicolas  are. 

It  is  next  said  that,  the  commissions  are  not  allowable  upon  the  unproductive 
lands. 

Id  the  case  of  the  Succession  of  Mylne  it  was  held  that,  the  executors  could 
not  have  commissions  upon  the  value  of  certain  lands  described  in  i;he  opinion  of 
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BocciMiov    the  court  as  **  waste  lands,  not  cultbated,  and  a  part  not  susceptible  of  cuMva- 
GiBoD.       ^^ ;"  ^^  ^®  court  there  remarked :    <*  We  cannot  regard  that  species  of  pro- 
perty as  the  productive  property  of  a  succession,  upon  which  the  executor  is 
entitled  to  charge  a  commission.    The  best  evidence  that  it  is  unproductive  10 
that,  in  the  hands  of  the  present  executor,  it  has  produced  nothing." 

We  certainly  are  not  disposed  to  depart  from  the  principles  recognized  in  that 
opinion.  But  we  think  that  they  ought  not  to  be  taken  without  qualification,  and 
extended  beyond  their  fair  and  reasonable  import.  The  reason  of  the  rule  is 
that,  an  executor  should  not  receive  a  commission  upon  diat  which  gives  him 
little  or  no  trouble  to  administer;  and,  in  this  sense,  we  do  not  agree  with  the 
counsel  of  the  executors  in  the  assertion  that  the  mere  trouble  of  paying  taxes 
on  property  entitle8|an  executor  to  his  commissions  upon  uncultivated  land.  In 
Mylne^s  case  no  doubt  the  lands  were  taxed,  and  the  executors  probably  bad 
the  trouble  of  paying  the  taxes. 

But  there  may  be  other  curcumstances  which  would,  under  a  reasonable  inter- 
pretation of  the  rule,  and  without  any  conflict  with  the  spirit  and  fiiir  intendment 
of  Mylne*s  case,  entitle  the  executor  to  a  commission  upon  uncultivated  land. 
Suppose  a  suit  is  brought  to  evict  the  executor  by  an  adverse  claimant,  and  he  de- 
fends the  suit  with  success,  and  thus  saves  the  estate  the  value  of  the  land,  this, 
we  think,  a  fiiir  ground  for  charging  a  commission,  even  on  uncultivated  land. 

Again,  take  the  case  which  (as  asserted  by  counsel,  and  not  denied  by  the 
opposite  party,)  occurred  here  with  regard  to  a  portion  of  the  lands  on  tiie 
Lafourche.  The  proper  public  authority  commands,  or  necessity  requires,  diat 
alev6e  should  be  erected  to  protect  the  uncultivated  lands  from  an  inundation 
which  would  impair  their  value,  while  that  value,  on  the  other  hand,  would  be 
enhanced  in  a  greater  ratio  than  the  expenditure  by  the  construction  of  a  ]ev6e. 
This  would  impose  trouble  and  responsibility  upon  the  executor,  which  wonki 
justify  a  charge  of  commissions.  The  law  on  this  subject  should  be  constnied 
with  a  due  reference  to  its  spbit  and  the  intention  of  the  law  g^er ;  and  such 
reasonable  construction  will  redound  to  the  true  interests  of  heirs  and  creditorB. 

We  may  remark  that  some  of  the  lands  which  figure  in  the  inventory  as  uncul- 
tivated, may,  in  point  of  fact,  not  come  fairly  under  the  designation  of  the  Code. 
For  example,  the  tract  fronting  the  bayou  Lafourche,  .opposite  a  sugar  plantation 
of  the  deceased,  may  have  been  used  for  the  supply  of  timber  and  fiiel  for  the 
plantation  purposes ;  and,  if  so,  could  not  be  fiiirly  classed  as  waste  and  unpro- 
ductive land. 

As  we  have  not  the  full  means  of  closing  the  present  conltroversy,  we  think 
the  ends  of  justice  will  be  promoted  by  remanding  the  cause ;  and  if  the  partiesv 
who  are  no  doubt  fully  acquainted  with  all  the  material  facts,  do  not  choose  to 
make  an  amicable  settlement,  the  views  we  have  expressed  will,  at  all  events, 
facilitate  the  future  judicial  proceedings. 

It  is  therefore  decreed  that,  the  judgment  of  the  court  below  be  reversed,  and 
that  this  cause  be  remanded  for  further  proceedings,  the  appellees  paying  the 
costs  of  the  appeal. 


V^^^^^»»>^<«^«»^^^l<»»i  ■ 


Hart  et  al.  v.  Lavye  et  aL 

Deciaioiui  in  Knight  v.  Lauvc,  3  An.  64 ,  Af'Afpin  v.  Laurct  9  An.  1015,  and  Harrod  ▼• 
Woodrnf,  3  Rob.  335,  affirmed. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawbridge,  J.         Hart 
T.  i2.  Wolfe,  for  the  plaintiifs.     Sigur  and  Bonford,  for  the  appellants.  The        l auVx. 
judgment  of  the  court  was  pronounced  by 

SuDELL,  J.     On  the  question  of  competency,  and  on  the  merits,  we  consider 
this  case  as  covered  by  the  cases  of  Knight  ▼.  Lauve,  3  An.  64,  and  M^Alpin  v. 
Lauve,  2  An.  1015. 
The  question  of  prescription  is  settled  by  the  case  of  Harrod  v.  Woodruff,  3 

Rob.  335,  and  the  cases  there  cited. 

Judgment  affirmed* 


Succession  of  BRiNaiER. 

Dedflion  in  Sueee$»ian  of  FitzwiUiami,  3  An.  489»  as  to  the  share  of  the  surviving  spouse, 

and  the  nature  an^  extent  of  the  usufruct,  under  sec.  2  of  stat.  of  23  March,  1844,  affirmed. 
The  fact  of  a  surviving  spouse  having  taken  out  letters  of  administration  on  the  estate  of  the 
deceased,  does  not  in  any  manner  affect  her  usufructuary  rights  under  the  stat  of  25  March, 
1644,  s.  9.  By  the  terms  of  the  statute  the  survivor  takes  the  usufruct  of  so  much  of  the 
share  of  the  deceased  in  the  community  property  as  may  be  inherited  by  the  heirs.  That 
share  consists  oi  the  one  half  which  belonged  to  the  deceased,  subject  to  the  debts.  With 
that  encumbrance  it  descends  to  the  heirs,  from  the  instant  of  the  ancestor's  death.  The 
right  of  the  survivor  to  the  usufruct  attaches  at  the  same  moment  that  the  right  of  property 
accrues  in  favor  of  the  heirs.  Per  Cur.  The  usufructuary  is  permitted,  in  such  a  case,  to 
retain  the  whole  property  and  receive  its  fruits,  on  making  the  necessary  advances  to  dis- 
charge the  debts,  wliich  are  to  be  reimbursed,  without  interest,  at  the  termination  of  the 
usufruct;  or  he  may  sell  property  to  an  amount  sufficient  to  discharge  the  debts,  unless  the 
heirs  wiU  make  the  necessary  advances;  and  he  may  exercise  his  right  upon  the  residue. 
C.  C.  578,  579.  Nor  is  the  exercise  of  the  right  of  the  usufructuary  inconsistent  with  that 
of  the  heirs,  or  of  the  creditors,  to  insist  on  a  speedy  adjustment  of  the  debts  of  the  com- 
munity, and  on  a  sale  of  property  for  that  purpose,  if  necessary. 
APPEAL  from  the  District  Court  of  Ascension,. McholUf  J. 
Preston  and  Rsley  for  the  opponents.  The  questions  for  solution  are : 
FiraL  Can  a  surviving  widow,  or  the  heirs  of  the  deceased,  claim  from  an 
administrator  any  portion  of  the  community  property,  or  of  the  revenues  derived 
therefrom  while  the  same  is  under  administration,  until  all  the  debts  and  charges 
thereof  are  paid,  and  the  same  is  fully  liquidated  ? 

Second,  Can  a  usufructuary  under  the  act  of  25th  March,  1844,  claim  any 
greater  rights  than  the  owner  would  have  enjoyed,  if  no  such  law  existed  ?  if 
anything  be  settled  by  the  jurisprudence  of  this  court  beyond  all  controversy,  it 
is  that  neither  a  widow  nor  heirs  can  claim  anything  but  a  residuum  of  an  estate ; 
that  is,  whatever  may  remain  after  its  final  liquidation. 

The  propositions  assumed  by  the  appeUees,  and  finally  concurred  in  by  the 
lower  cour^  were :  1st.  That  some  of  the  heirs  accepting  unconditionally,  and 
others  with  the  benefit  of  inventory,  the  succession  must  be  administered.  C. 
C.  1031,  1040.  2d.  That  the  duties  and  responsibilities  of  administrators  are  the 
same  as  those  of  curators  of  vacant  successions.  C.  C.  1042.  3d.  That  the 
fndtt  and  revenues  of  a  succession  must  be  administered  and  accounted  for  by 
the  administrator.  C.  C.  1140.  4th.  That  the  sale  of  succession  property  cannot 
be  made  without  absolute  necessity.  C.  C.  1158.  17  La.,  503.  5th.  That  neither 
the  widow  in  community,  nor  the  heirs  of  the  deceased  have  more  than  a  resi- 
duary and  eventual  interest,  which  can  only  be  ascertained  and  claimed  after  a 
fun  administration  and  final  settlement  of  the  affairs  of  the  succession.  Civil 
Code,  1066.  1  Rob.  407.  17  La.  502,  288,.  104.  8  La.  409.  17  La.  246. 
10  Rob.  459.  11  Rob.  51,  75.  12  Rob.  43,  217.  9  Rob.  200.  4  Rob.  414, 
459.  5  La.  386.  7  Rob.  404.  6th.  That  this  residuum  is  the  portion  inherited 
by  the  heirs,  and  to  that  share,  so  ascertained,  alone,  does  the  act  of  25th  March, 
1844,  apply. 

To  test  the  correctness  of  these  propositions  we  must  suppose  that  the  adminis- 
tration of  BringierU  estate  was  in  other  hands  than  in  those  of  his  widow,  and 
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Succession     til  en  inquire  whether  the  act  of  25th  March,  1844,  would  present  any  legal 
ov  obstacle  to  tlie  settlement  of  the  succession,  in  conformity  with  the  legul  rules 

Bringier.  previously  laid  down  for  his  government.  The  usufruct  given  by  the  act  of  1844 
to  the  surviving  spouse,  operates  "  on  so  much  of  the  share  of  the  deceased  as 
may  be  inherited  by  such  issue."  And  the  question  that  here  arises  is,  tcken 
does  this  usufruct  commence  ?  Suppose  that  the  widow  herself  claimed  trom 
the  administrator  the  revenues  of  her  half  of  the  community  property  during  the 
administrntion,  would  he  not  be  sustained  by  the  law,  and  by  the  repeated 
decisions  of  this  court,  in  replying  that  she  was  only  entitled  to  one  half  of  the 
balance  found  due  after  a  full  administration  and  payment  of  all  the  debts  and 
chai'ges  of  the  estate.  See  Succession  of  Thomas,  12  Rob.  217.  In  the  case  of 
Arthur  vs.  Cochrane,  12  Rob.  43,  it  was  ruled  that  "  a  succession  cannot  be  said 
to  be  the  property  of  the  beneficiary  heirs,  and  does  not  legally  come  into  their 
possession  until  it  has  been  administered  upon  in  due  course  of  law.*'  After 
having  paid  the  creditors,  deducted  his  commissions  and  other  lawful  exi>enses, 
if  a  balance  remains  in  his  hands,  the  administrator  shall  pay  it  over  to  the  heir. 
C.  C.  1066.  The  fruits  and  revenues  must  be  administered  and  accounted  for 
as  the  other  effects  of  the  succession.  C.  C.  1141.  And  without  necessity  the 
real  estate  cannot  be  sold.     C.  C.  1158.     17  La.  502. 

If,  then,  the  widow  could  not  legally  require  another  administrator  to  account 
to  her  at  once  for  the  revenues  of  the  estate,  by  what  authority  can  she,  because 
she  is  the  administratrix,  legally  retain  it  ?  Should  the  position  contended  for 
by  the  widow  be  sustained,  it  would  lead  in  many  instances  to  the  greatest 
injustice.  It  might  happen  that  a  large  estate,  encumbered  with  mortgages  and 
privileges,  would  not  suffice  to  pay  ordinary  creditors,  when,  by  applying  the 
revenues  of  the  estate  to  that  purpose,  while  the  same  is  under  administration, 
the  assets  would  be  ample  to  meet  at  once  all  liabilities.  And  yet  if  the  surviving 
spouse  could  at  any  time  claim  the  revenues  from  the  administrator,  the  creditors 
might  often  seek  in  vain  to  coerce  the  reimbursement  of  the  fund  so  paid  to  be 
applied  to  the  debts,  and  the  unconditional  heir  would  be  bound  for  their  payment. 
Such  a  construction  cannot  be  given  to  the  law,  without  violating  principles  that 
have  been  long  firmly  established  upon  the  highest  authority. 

If  it  were  necessaiy  to  suggest  any  other  authority  in  support  of  the  doctrine 
contended  for  by  the  appellees,  it  is  that  while  the  law  authorises  a  surviving 
spouse  to  have  property  in  common  between  him  and  his  children  adjudicated 
at  the  price  of  estimation,  no  such  adjudication  can  be  made  before  a  liquidation 
of  the  community,  showing  the  real  amount  of  the  acquests,,  and  until  the  debta 
of  the  community  are  paid.     Hall  v.  Foley,  17  La.  378. 

We  contend,  then,  in  the  language  of  the  judgment  appealed  from,  to  which 
we  refer,  that  the  right  of  the  applicant,  as  surviving  partner  in  community,  com- 
mences only  after  the  estate  is  finally  settled  by  the  payment  of  the  creditors  of 
the  estate ;  and  that  the  usufruct  is  restricted  to  the  residuum  belonging  to  the 
estate,  the  amount,  nature,  and  character  of  which  can  be  determined  only  on 
such  final  settlement ;  that  the  revenues  in  the  hands  of  the  applicant  are  assets 
belonging  to  the  succession  of  iVf.  D,  Bringier;  and  that  these  assets,  constituting, 
as  it  is  admitted,  a  cash  fund  abundantly  sufificient  to  meet  the  liabilities  of  the 
succession,  there  is  therefore  no  legal  necessity  for  a  sale  of  any  portion  of  the 
property  of  the  estate  to  eff'ect  that  object. 

Berault,  for  the  appellant.  This  case  presents  two  questions  growing  out  o( 
sec.  2  of  the  stat.  of  25  March,  1844,  relative  to  community  property.  Of  those 
two  questions  the  one  involving  the  constitutionality  of  the  act  above  fecited  will 
be  first  disposed  of,  as  on  its  fate  depends  that  of  the  second,  concerning  the 
rights  of  the  usufructuary. 

The  legislature  can  certainly  claim  the  right  to  regulate  the  order  of  descent, 
and  to  new-model  and  fashion,  for  the  future,  the  law  of  successions.  It  can,  if  it 
thinks  fit,  exclude  the  son  from  the  estate  of  die  father,  and  vest  the  inheritance  in 
any  one  else.  As  regards  the  rights  of  the  surviving  partner  in  community,  they, 
resulting  from  a  conti'act,  must  be  governed  by  the  law  in  force  at  the  time  of  the 
celebration  of  the  marriage,  because  she  holds  by  purchase,  whereas  the  right* 
of  the  heirs  to  the  share  of  the  deceased  in  the  acquets  which  form  a  part  of  his 
succession  are  to  be  regulated  by  the  law  in  operation  at  the  opening  thereof, 
notwithstanding  it  may  have  been  difi!erent  at  the  time  the  property  was  acquire^^* 
The  right  of  the  heirs  cannot  be  vested  until  the  ancestor  is  dead,  and  tliis  on 
the  sti'ength  of  the  maxim,  **  memo  est  hteres  vicentis"  See  Dixon  v.  IHxoni  ^ 
X,a.  191.     2  Blacketone,  208. 
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The  second  question  of  law  is,  when  does  the  right  of  usufruct  under  the  act     Slcckssion 
of  1844  accrue?  V' 

Before  discussing  this  point,  let  us  examine  the  first  of  the  propositions  assumed     ^^'^'^°i*'** 
by  the  counsel  of  the  opponents  and  adopted  by  the  court  below  in  its  judgment.' 

That  some  of  the  heirs  accepting  unconditionally,  and  others  with  benefit  of 
inventory,  the  succession  must  be  administered.     C.  C.  1034,  1040. 

Wei*e  the  provisions  of  our  Civil  Code,  and  the  numerous  decisions  of  the  late 
Supreme  Couit,  (with  the  exception  of  the  case  of  Irwin  vs.  Orillon^)  to  be 
taken  as  our  sole  criterion,  the  above  inile  might  be  considered  an  inflexible  one. 
But  such  is  not  the  case.  Those  provisions  are  controlled  and  modified  by  art. 
976  C.  P.  which  renders  the  appointment  of  an  administrator  imperative  onl}*-  when 
the  creditora  of  the  succession  require  it.  ^  This  point  was  directly  made  and 
passed  upon  in  the  case  of  Bryan  v.  Atchison^  2d  An.  465.  The  court,  in  com- 
menting upon  the  principles  of  the  two  Codes,  said :  **  It  is  true  that,  under  the 
dispositions  of  the  Civil  Code,  when  the  heirs  claimed  the  term  to  deliberate, 
on  administrator  was  to  be  appointed  in  all  coses ;  and  when  the  succession  was 
afterwards  accepted  under  tiie  benefit  of  inventory,  the  administrator  was  to 
continue  in  his  functions,  and  to  settle  and  liquidate  the  succession.  But  the 
Code  of  Practice,  subsequently  adopted,  provides  that  an  administrator  shall  be 
appointed  in  such  cases,  if  any  of  the  creditors  of  the  succession  require  it ;  ond 
this  we  take  to  be  the  rule  now  in  force,  as  being  the  last  expression  of  legislative 
will,  and  having,  moreover,  the  advantage  of  being  founded  in  reason,  and  harmo- 
nizing with  the  other  provisions  of  the  Code  of  Practice  regulating  the  adminis- 
tration of  successions.  C.  P,  art  976."  2  An.  465.  In  that  case  the  heirs  were 
all  minors,  and  their  natui-al  tutrix,  as  such,  could  legally  administer  the  succes- 
sion and  sue  for  a  sale  of  the  property.  The  principle  is  thesame  when  the 
heirs  of  age  have  accepted  unconditionally,  and  the  minors  under  the  benefit  of 
inventory.  In  such  a  cose,  when  no  administrator  has  qualified,  the  heira  of  age 
concur  with  the  tutor  of  the  minors,  in  the  prosecution  of  suits  to  recovor  debts 
due  the  estate,  and  are  joined  with  the  latter  in  all  actions  against  it.  Irwin  v. 
OrUlon^  8  La.  213.  From'.these  two  decisions  we  draw  the  conclusion  that,  the 
appointment  of  an  administrator  is  not  legally  indispensable  to  the  settiement  of 
a  succession. 

The  second  proposition,  that  the  duties  and  responsibilities  of  an  administrator 
are  the  same  as  those  of  curatora  of  vacant  successions  (C.  C.  1042),  and  the 
third,  that  the  revenues  and  fruits  of  succession  property  must  be  administered 
aad  accounted  for  by  the  odministrati'ix  (C.  C.  1140)  are  not  denied  ;  the 
administratrix  accounts  for  those  fruits  and  revenues  to  those  entitled  to  them, 
be  they  the  survivor,  heirs,  or  legatees.  The  fourth  proposition :  *'  that  the 
sale  of  succession  propeity  cannot  be  made  without  absolute  necessity  (C.  C. 
1158),"  will  not  be  discussed,  as  it  is  admitted  that  the  debts  of  the  succession 
would  require  the  sale  of  the  property  described  in  the  petition,  if  the  proceeds 
of  the  crops,  or  the  fruits  and  revenues  made  since  the  opening  of  the  succes- 
Bion,  are  not  firat  applicable  to  the  payment  of  those  debts. 

The  fifth  proposition  is,  **  that  neither  the  widow  in  community,  nor  the  heira 
of  the  deceased,  have  more  than  a  residuary  and  eventual  interest,  which  can 
only  be  ascertained  and  claimed  after  a  full  administration  and  final  liquidation 
and  sel^ement  of  the  afifoirs  of  the  succession." 

By  the  act  of  1844,  the  survivor  shall  "  hold  in  usvfruct^  during  his  or  her 
natural  life,  so  much  of  the  shai'e  of  the  deceased  in  said  community  property  as 
may  be  inherited  by  such  issue."  The  community,  which  formerly  existed 
between  Bringier  and  his  surviving  wife,  was  dissolved  by  the  death  of  the  former. 
The  survivor  was  then  seized  of  one  undivided  half  thereof,  which  she  holds  by 
purchase,  and  the  heira  of  the  deceased  of  the  other  half,  which  they  take  by 
descent.  One  half  of  said  community,  at  its  dissolution,  fell  into  the  succession 
of  the  late  M.  D,  Bringier.  A  succession  is  defined  to  be  ♦*  the  transmission  of 
the  rights  and  obligations  of  the  deceased  to  the  heira."  C.  C.  867.  It  **  becomes 
open  by  death,  or  by  presumption  of  death  caused  by  long  absence,  in  the  cases 
established  by  law."  C.  C.  928.  It  is  acquired  by  the  lawful  heir,  who  "  is  called 
by  law  to  the  inheritance  immediately  after  the  death  of  the  deceased  person  to 
whom  he  succeeds.''^  **  This  rule  refera  as  well  to  testamentary  heira  as  to  insti- 
tuted heira  and  univeraal  legatees,  but  not  to  particular  leo;atees."  C.  C.  934. 
'*  The  right  mentioned  in  the  preceding  article  is  acquired  by  the  heir  by  tlie 
operation  of  law  alone,  before  he  has  taken  any  step  to  put  himself  in  possession, 

or  has  expressed  nny  will  to  accept  it."     **  Thus  children,  idiots,  those  who  oi*© 
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Succession     ignorant  of  the  death  of  the  deceased,  are  not  the  less  considered  as  being  seized 
OF  of  the  succession  though  they  be  merely  seized  of  right,  and  not  in  fact."     C.  C. 

Brinoier.  935  ipjjQ  instant  the  breath  departs  from  the  body  of  the  ancestor,  the  heir  is 
seized  of  his  succession.  C.  0.  936,  938,  940,  941.  **It  is  at  the  moment  of 
the  opening  of  the  succession  that  the  capacity  or  incapacity  of  die  heir  is 
considered."  C.  C.  ait.  944.  The  above  provisions  are  emanations  of  the  well 
known  principle,  *»  Le  mort  saisit  le  vif."  Bnngier*s  heirs,  at  his  death,  were 
seized  of  and  inherited  that  half  to  which  the  usufruct  granted  to  the  widow  by 
the  act  of  1844  attaches,  at  the  very  instant  it  was  inherited  by  the  heirs  of  her 
deceased  husband,  to  wit,  the  p^ioid  of  his  death. 

We  will  now  examine  the  survivor's  rights  as  usufructuary,  and  ascertain  in 
what  manner  they  may  be  affected  l^y  the  claims  either  of  the  creditors  or  heirs. 
Bringier  died  leaving  the  appellant  as  his  surviving  wife,  and  nine  heirs,  five  of 
whom  are  of  age,  and  four  minors,  under  the  natural  tutorship  of  appeUant.  A 
community  of  acquets  and  gains  existed  between  the  deceased  and  his  surviving 
wife,  the  value  of  which  amounts  to  more  than  a  million  of  dollars,  and  the  debts 
to  $88,309  94 ;  and  to  the  question  of  law  we  will  assume  that  the  crops,  reve- 
nues, etc.,  of  the  community,  accruing  since  its  dissolution,  amounts  to  the  like 
sum  of  $88,309  94.  The  widow,  qualified  as  administratrix  of  his  estate,  and 
has  always  been  in  the  possession  of  aJl  the  property  belonging  thereto  and  to  the 
community.  Under  the  act  of  25th  March,  1844,  she  is  to  be  viewed  as  an 
usufructuary  under  an  universal  title.  C.  C.  1604, 580.  The  law  which  govems 
her  rights,  as  such,  is  to  be  found  in  arts.  577,  578,  579,  580,  581  C.  C. 

Suppose  that  the  widow  should  come  forward,  and,  out  of  her  own  funds,  pay 
those  debts.  How  would  she  then  stand  towards  the  heurs  of  her  husband  ?  As 
a  creditor  for  the  sum  of  $44,154  97,  to  be  reimbursed  at  the  termination  of  the 
usufruct,  without  interest,  as  by  that  advance  she  prevents  the  sale  of  so  much 
of  the  propeity  subject  thereto  as  would  be  necessary  to  extinguish  that  amount 
of  debt,  and  thereby  reaps  the  profits  etc.  thereof.  If  the  heir  makes  the 
advance,  interest  is  dtte  to  him,  as  by  means  of  that  advance  the  usufructuaiy 
enjoys  the  fruits  etc.,  of  the  property,  the  alienation  of  which  the  advance  bos 
avoided^  If  neither  the  heir  nor  usufructuary  furnish  the  funds  necessaiy  to 
pay  the  creditors,  a  sale  then  takes  place  of  so  much  of  the  property  subject  to 
the  usufruct  as  may  be  requisite  to  extinguish  the  contribution  under  art.  580. 

Let  us  suppose  another  case  :  A  dies  in  the  month  of  September,  leaving 
several  heirs,  and  a  sugar  plantation  woith  $200,000.  He  bequeaths  the  usu- 
fruct of  one  half  of  his  property  to  B.  A  few  days  after  A*s  death,  his  heir 
qualifies  as  executor;  B  immediately  demands  the  delivery  of  the  estate  subject 
to  the  usufruct.  Within  three  months  from  this  demand  of  delivery,  a  crop  of 
sugar  worth  $20,000  is  mode,  which  belongs  to  B,  according  to  ait.  538  C.  C, 
which  provides  that  **  the  natural  fruits,  or  such  as  are  the  produce  of  industiy, 
hanging  by  branches  or  by  roots  at  the  time  when  the  usufruct  is  open,  belong 
to  the  usufructuary  ;  and  fruits  in  the  same  state  at  the  moment  when  the  usu- 
fi-uct  is  at  an  end,  belong  to  the  owner."  The  amount  of  the  debts  of  A's  suc- 
cession is  $20,000.  The  executor  pays  these  $20,000,  with  the  proceeds  of  the 
crop.  B  dies  a  short  time  atler.  What  can  his  hen?  claim  from  the  estate  of 
A  ?  Why  the  reimbursement  of  the  half  of  the  revenues,  to  wit,  $10,000, 
without  interest,  which  sum  the  executor  appropriated  to  the  payment  of  the 
debts,  such  appropriation  being  equivalent  to  an  advance  on  the  part  of  B,  the 
return  of  which,  at  the  termination  of  the  usufruct,  is  dictated  by  art.  581. 

A  third  example  can  be  put :  A  dies,  leaving  a  surviving  wife  in  community, 
and  an  heir  of  age,  and  a  minor  heir.  The  community  is  entirely  free  from 
debt.  The  succession  is  accepted  unconditionally  by  the  heir  of  age,  and  under 
benefit  of  inventoiy  for  the  minors.  There  are  debts  due  the  estate :  the  heurof 
age  qualifies  as  administrator,  and  proceeds  to  reduce  them  to  possession. 
During  the  interval  between  the  death  of  A  and  the  rendition  of  the  final  account 
of  administration,  the  fruits  of  the  community  property  received  by  the  adminis- 
ti-ator  amount  to  $10,000.  To  whom  is  the  administrator  to  account  for  those 
revenues  ?  Why,  to  the  widow  of  A,  most  assuredly,  who  is  entitled  to  half  of 
that  sum  in  her  own  right,  as  owner  of  one  half  of  the  acquets,  and  to  the  other 
half  as  usufructuaiy,  under  the  act  of  1844.  Yet,  according  to  the  doctrine 
contended  for  by  appellees,  the  half  of  that  sum  would  belong  to  the  heirs,  and 
would  constitute  merely  a  fund,  to  the  civil  fruits  of  which  only  the  sunrivor 
would  be  entitled.  Such  a  doctrine  is  at  variance  with  the  provisions  of  our  Code, 
and  would,  were  it  to  obtain,  defeat  the  very  object  of  the  act  of  1844,  which  wns 
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not  passed  solely  with  a  view  to  protect  the  aurviving  parent  from  the  demands  of    Snccsssioir 
heirs  who  may  become  emancipated  by  marriage,  or  attain  their  majority  after  °' 

the  dissolution  of  the  community,  but  also  for  the  purpose  of  affording  the  sur-      Brihoieb. 
viving  husband  or  wife  a  respectable  maintenance  out  of  that  property,  which  the 
law  considers  ''as  the  produce  of  the  reciprocal  industry  and  labor  of  both"    C. 
C.  art.  2371. 

To  show  the  consistency  and  equity  of  the  principle  urged  by  the  appellant, 
and  the  harmlessness  of  its  operation,  either  as  to  the  heirs  or  creditors,  I  will 
introduce  another  example.  A*s  succession  consists  of  community  property, 
valued  at  $100,000.  The  debts  of  the  community  amount  to  $10,000,  with  eight 
per  cent  interest  from  his  death..  The  revenues  for  the  first  year  amount  to 
$10,000,  which  the  administrator  paid  over  to  his  surviving  wife.  The  creditors, 
at  the  end  of  the  year,  press  their  claims,  which  amount,  in  principal  and  interest, 
to  $10,800.  To  avoid  the  sale  of  any  part  of  the  property^,  the  surviving  wife 
and  usufructuary  advances  that  sum.  She  contracts  a  second  marriage,  which, 
by  the  proviso  of  the  act  of  1844,  puts  an  end  to  the  usufruct.  What  can  she, 
as  usufructuBiy,  claim  from  the  heirs  of  A  ?  Only  the  sum  of  $5000,  without 
the  interest  of  $400,  the  other  $5400  having  extinguished  half  of  the  debts  for 
which,  as  partner  in  community,  she  is  personally  liable.  The  reason  is  obvious : 
the  right  of  the  heir  to  sell  a  pert  of  the  property  subject  to  the  usufruct,  suffi- 
cient to  n>eet  the  sum  for  which  that  property  is  liable,  and  the  obligation  of  the 
usufructuary  to  submit  to  that  sale,  or  make  the  advance  requb*ed  by  articles 
680,  581,  were  coeval  with  the  opening  of  the  succession.  The  usufructuary 
having  enjoyed  the  fruits  and  revenues  of  so  much  of  the  property  as  might  have 
been  sold  at  that  period,  at  the  instance  of  the  heir,  and  not  having  at  that  time 
made  the  advance,  whidi  would  have  prevented  the  accumulation  of  interest,  her 
claim  for  $400  is  compensated  by  the  fruits  of  that  portion  of  the  property,  of 
which,  had  she  refused  at  the  first  of  the  year  to  make  an  advance,  she  would 
have  been  dispossessed  by  a  forced  sale. 

It  is  evident,  from  arts.  577,  578,  579,  580,  561  of  the  CivO  Code,  that  the 
right  of  usufruct  conferred  by  the  act  of  1844,  accrued  at  the  very  moment  of 
the  dissolution  of  the  community,  and  that  there  is  nothing  incompatible  between 
the  existence  of  debts  due  by  it,  and  the  exercise  of  that  right  from  that  period. 
The  articles  cited  expressly  and  amply  provide  for  such  a  case,  and  the  fallacy  of 
the  appellees'  proposition  consists  in  the  idea  that  the  interest  of.  the  usufructuary 
cannot  be  placed  under  the  charge  of  the  administrator,  accountable  for  the  reve- 
nues and  fruits  received  by  him,  and  that  nothing,  save  what  may  enure  to  the 
benefit  of  the  heirs,  can  be  the  object  of  his  solicitude.  This,  I  apprehend,  would 
place  the  surviving  usufructuary  under  an  universal  tide,  in  a  worse  position  than 
a  legatee  under  a  particular  one,  who  can  claim  the  proceeds,  and  interest,  of  the 
thing  bequeathed,  from  the  day  the  demand  of  delivery  was  formed,  C.  C.  1619; 
and,  if  it  be  the  legacy  of  an  annuity  or  pension  bequeathed  by  way  of  mainte- 
nance, from  the  day  ef  the  decease,  witiiout  having  brought  suit  for  the  same. 
C.  C.  1624.  To  the  latter  bequest  the  act  of  1844  can  be  assimilated,  as  its 
object,  as  has  been  already  stated,  was  to  afford  a  proper  maintenance  to  the 
surviving  spouse. 

The  issue  before  the  court  is  one  between  the  appellees,  hein  of  Bringier, 
and  the  widow,  as  usufructuary  under  an  universal  tide,  and  is  confined  to  them. 
The  question  is,  as  regards  the  heirs,  what  are  the  rights  of  the  usufructuary  to 
the  rovenues  etc.,  of  that  half  of  the  community  by  them  mherited  ?  The  solu- 
tion of  that  question  is  found  in  the  Code,  art.  577  to  581.  The  ownership  of 
the  heirs  of  iringier  in  said  property  is  an  imperfect  one.  They  possess  the 
mere  ownership  (la  nue  proprieti)  of  half  the  conununity,  of  which  half  the 
surviving  partner  has  the  aomaine  utile.  C.  C.  arts.  481,  482.  The  demand  of 
the  heirs  that  the  revenues  of  the  community  be  applied  to  the  payment  of  the 
debts,  ]a  based  upon  the  assumption  that  they  were  seized  of  the  perfect  owner- 
ship, the  jus  duplicatum  or  droit  droit  to  one  half  of  the  community  property ; 
when,  in  fact,  between  them  and  the  appellant,  they  inherited  the  mere  owner- 
ship, la  nue  propriiti,  to  one  half  of  the  acquets,  the  act  of  1844  vesting  the 
domaine  utile  in  the  surviving  partner  at  the  dissolution  of  the  community. 

To  conclude :  It  is  contended  on  behalf  of  the  appeOant :  1.  That,  at  tj^e  death 
^Bringier,  his  heirs  were  seized  of,  and  inherited  one  half  of,  the  community. 
2.  That  to  that  half  the  usufruct  of  the  surviving  partner  attached,  at  the  disso- 
lution of  the  community^.  3.  l^at,  as  regards  the  surviving  partner,  the  heirs 
lULve  but  a  mere  right  of  ownership  to  the  half  of  the  community.     4.  That,  as 
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Succession     between  the  surviving  pnrtner  nnd  heirs,  the  Intter  have  no  right  ta  demand 
o'  that  tlie  revenues  of  the  community,  received  since  its  dissolution,  be  applied  to 

N<»«Ki  ijjQ  payment  of  the  debts.  5.  That  the  heirs  can  only  demand  a  sale  of  the 
property  to  pay  the  debts,  when  the  usufructuary  makes  no  advance.  6.  That 
that  advance  is  not  obligatory  on  the  part  of  the  usufructuary,  and  that,-  in  the 
absence  of  that  advance,  the  heirs  must  make  it,  or  submit  to  the  sale.  7.  That 
the  revenues  of  the  community  since  its  dissolution  are  to  be  accounted  for  to 
the  usufructuary. 

The  judgment  of  the  court  (Eusiis,  C.  J.  dissenting,)  was  pronounced  by 

King,  J.  M.  D.  Bringier  died  in  1847,  leaving  a  large  succession,  the 
greater  part  of  which  consisted  of  community  property.  His  widow,  who  is  the 
administratrix,  applied  for  a  sole  of  a  part  of  the  moveables,  slaves,  and  lands  of 
the  succession*,  for  the  purpose  of  paying  the  debts  of  the  community,  amountiDg, 
as  it  is  alleged,  to  a  sum  exceeding  $88,000.  Two  of  the  heirs  opposed  the  sale 
as  bemg  unnecessary,  and  alleged  that  the  revenues  derived  from  property  of  the 
community,  since  the  opening  of  the  succession,  have  been  sufficient  to  discharge 
all  the  debts,  and  should  be  applied  to  that  puri)ose.  To  this  opposition  the  sur- 
viving widow  answered,  that  one  half  of  the  crops,  fruits,  and  revenues  yielded 
by  the  community  property  since  the  death  of  her  husband,  belong  to  her  in  her 
individual  right,  as  the  surviving  partner  in  community,  and  the  other  half,  in 
virtue  of  her  usufructuary  rights  under  the  act  of  the  25th  March,  1844,  and 
cannot  be  appropriated  to  the  payment  of  the  community  debts.  The  opposition 
of  the  heirs  was  sustained ;  and,  from  the  judgment  dismissing  the  prayer  for  a 
sale,  Mrs.  Bringier  has  appealed. 

It  is  conceded,  for  the  purposes  of  this  suit^  that  the  debts  amount  to  the  sum 
stated  in  the  petition,  and  that  the  revenues  from  the  community  property,  since' 
the  death  of  M.  D.  Bringier ,  have  been  sufficient  to  discharge  them.  It  is  also 
admitted  that,  if  the  revenues  be  not  applicable  to  the  payment  of  the  debts,  a  sale 
of  the  property  specified  in  the  petition  will  become  necessary. 

The  question  presented  is,  whether,  under  the  act  of  1844,  the  surviving  widow 
is  entitled  to  the  usufruct  of  the  share  of  the  deceased  in  the  community  propertjr 
from  the  moment  of  the  husband's  death,  and  previous  to  paying  the  debts ;  or 
whether  the  debts  must  be  first  discharged,  and  the  right  exercised  upon  the 
residue.  The  second  section  of  the  act  provides,  **  that  in  all  cases  where  the 
pre-deceased  husband  or  wife  shall  have  left  issue  of  the  marriage  with  the  sur- 
vivor, and  shall  not  have  disposed,  by  last  will  and  testament,  of  his  or  her  share 
in  the  community  property,  the  survivor  shall  hold  in  usufruct,  during  his  or  her 
natural  life,  so  much  of  the  share  of  the  deceased  in  said  conununity  property  as 
may  be  inherited  by  such  issue  ;  provided,  however,  that  such  usufruct  shall 
cease  whenever  the  survivor  shall  enter  into  a  second  marriage."  Acts  of  1844, 
p.  99. 

The  provisions  of  this  section  were  considered  in  the  case  of  the  Succession  of 
Fitzitnlliams,  lately  deided.  3  An.  Rep.  489.  We  there  said  that :  *«  The  usufruct 
created  by  the  statute  was  to  be  governed  by  the  rules  established  by  the  Code 
on  the  same  subject.  At  the  death  of  the  wife,  the  rights  of  the  parties  respec- 
tively were  fixed  by  law.  The  survivor  had  his  election  either  to  sell  com- 
munity property  to  a  sufficient  amount  to  discharge  the  debts  promptly,  and  to 
exercise  his  usufructuary  right  upon  one  half  of  the  residue ;  or,  if  he  preferred 
to  preserve  the  property  unsold^  he  could  do  so,  on  paying  the  debts  himself,  or 
on  assuming  them,  thereby  relieving  the  heirs  from  the  burthen  of  interest,  which 
might  ultimately  absorb  their  entire  inheritance.    In  the  latter  event,  the  upu- 
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fructttary  is  entitled  to  the  entire  fruits  pixxluced  by  the  property ;  the  fruits  of    Succkssiox 
the  property  preserved  from  sale  being  deemed  equivalent  to  the  interest  on  the      biunqixu. 
sums  advanced.     C.  C.  aits.  578,  579.     But  he  cannot  retain  the  property,  leave 
the  debts  unpaid,  to  the  prejudice  of  the  heirs,  and  return  it  to  them  at  the 
expiration  of  the  usufruct,  encumbered  with  the  additional  burthen  of  interest 
which  may  have  accrued  in  the  mean  time." 

We  do  not  think  that  the  fact  of  the  surviving  wife  having  taken  out  letters  of 
administnitjon  in  any  manner  affects  her  usufructuary  rights.  Those  rights 
depend  upon  the  statute,  and  upon  the  provisions  of  our  laws  regulating  usufructs. 
By  the  terms  of  the  statute,  the  survivor  takes  the  usufruct  of  so  much  of  tbe 
share  of  the  deceased  in  the  community  property  as  may  be  inherited  by  the 
heirs.  That  share  consists  of  the  one  half  which  belonged  to  the  deceased,  sub- 
ject to  the  debts.  With  that  encumbrance  it  descends  to  the  heirs,  from  tbe 
instant  of  the  ancestor's  death.  The  right  of  the  survivor  to  the  usufruct  of  that 
inheritance  attaches,  at  the  same  moment  that  the  right  of  property  accrues  in 
favor  tBf  the  heirs.  Both  rights  spring  out  of  the  same  event,  and  attach  to  the 
same  property — ^that  is,  to  half  of  the  community  subject  to  its  debts ;  and,  with 
this  burthen,  the  survivor  takes  it. 

The  interpretation  contended  for  by  the  appellees  would  suspend  the  exercise  of 
the  usufructuaiy  right  until  the  debts  were  discharged,  and  then  limit  it  to  the 
residue.  This  position  is  not  supported  by  the  terms  of  the  statute,  and  conflicts 
with  the  rules  which  govern  usufructs.  It  could  only  be  maintained  on  the 
ground  that,  the  existence  of  debts  was  incompatible  with  the  exercise  of  the 
usufruct ;  but  no  such  incompatibility  exists.  On  the  contrary,  our  laws  provide 
ampler  for  that  contingency,  and  permit  the  usufructuary  in  such  cases  to  retain 
the  whole  property,  and  receive  its  fi-uits,  on  making  the  necessaiy  advances  to 
discharge  the  debts,  which  advances  are  to  be  reimbursed  without  interest,  at  the 
termination  of  the  usufruct;  or  to  sell  property  to  an  amount  sufficient  to  dis- 
charge them,  unless  the  heirs  will  make  the  advances,  and  to  exercise  the  right 
upon  the  residue.     C.  C.  arts.  578,  579. 

Neither  the  statutes,  nor  the  enactments  of  the  Code  in  relation  to  usufinicts, 
present  any  impediment  to  the  survivor's  right  attaching  fuUy  from  the  momeiX 
of  the  death  of  one  of  the  parties ;  nor  is  the  ei^ercise  of  the  right  inconsistent  with 
that  of  the  heirs,  or  of  the  creditors,  to  insist  on  a  speedy  adjustment  of  the  debts  of 
the  community,  tind  on  a  sale  of  property  for  that  purpose,  if  it  be  necessary. 

Under  our  view  of  the  law,  Mrs,  Bringier^  as  surviving  widow,  is  entitled  to 
tbe  fruits  produced  by  the  community  property  since  the  death  of  her  husband, 
and  is  only  answerable  for  such  interest  as  may  have  acciiied  in  the  mean  time 
from  unnecessary  delays  which  she  may  have  caused  in  discharging  the  debts 
with  which  it  is  encumbered. 

We  thmk,  therefore,  that  the  oppositions  of  Kenner  and  wife,  and  of  Trist  and 
wife,  should  have  been  overruled,  and  that  the  judge  should  have  proceeded  to 
order  a  sale. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  opposition  of  D.  F.  Kenner,  and  his  wife  Nanine  G.  Bringier,  and 
of  H,  B.  Trist,  and  his  wife  Elizabeth  R,  Bringier,  be  dismissed.  It  is  further 
ordered  that  the  cause  be  remanded,  for  such  further  orders  and  proceedings  as 
may  be  necessaiy  to  effect  sales  of  property  belonging  to  the  succession  in  com- 
munity between  the  widow  and  heirs  of  the  late  Michel  D.  Bringier,  deceased, 
to  an  amount  sufficient  to  pay  the  debts  of  said  community,  reserving  the  question 
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Buccissioir    of  Mt$.  Bnngier*$  liability  for  the  interest  which  may  have  accmed  on  said  debti, 
Brxvgiir.     *'°^®  '^^  disBolution  of  the  community;  the  appellees  paying  the  jjosts  of  this  appeal. 


49  fl82  Player  v.  Tarkington,  Sheriff,  et  al. 

Wlicre  the  right  of  parties  who  represent  a  corporation  is  not  contested  in  the  court  below,  it 

cannot  be  examined  on  appeal. 
Where  a  mortgage  is  not  re-inscribed  on  the  books  of  the  register  of  mortgages  within  ten 

years  from  the  date  of  the  first  inscription,  the  inscription  will  cease  to  hare  effect. 

APPEAL  fix)m  the  District  Court  of  Madison,  Selhy,  J.    AmoneO,  for  die 
plaintiff.     Stacy  and  Sparrow,  for  the  appellants.    Tne  judgment  of  the 
court  below  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  had  an  injunction  against  further  proceedings 
under  an  order  of  seizure  and  sale  of  a  tract  of  land,  situated  in  the  parish  of 
Carroll,  issued  in  the  suit  of  the  Bank  of  the  United  States  against /am««  Emnn, 
The  latter  appeared  in  the  district  court,  and  joined  the  plaintiff  in  his  actran. 
The  district  court  made  the  s^ injunction  perpetual,  and  decreed  the  judgment 
against  Envin  and  the  mortgage  which  it  enforced,  to  be  aonuUed.  The  parties 
representing  the  bank  of  the  United  States  have  appealed.  Their  right  to  repre- 
sent the  bank  was  not  contested  in  the  court  below,  and  we  think,  cannot  be  ex- 
amined on  the  appeal. 

The  plaintiff  alleges  himself  to  be  a  purchaser  from  Erwiit,  of  the  land  oo 
which  the  mortgage  was  originaUy  given.  The  bank  had  obtained  judgment 
against  Emnn,  as  a  third  possessor  of  it,  ordering  the  land  to  be  seized  and  sold 
to  satisfy  the  debt  due  to  the  bank  from  the  mortgagor.  Pending  this  litigation. 
Player,  the  plaintiff,  made  his  purchase,  and  to  prevent  the  sale  of  the  land  under 
this  judgment,  the  j)resent  injunction  was  granted.  The  mortgage  and  note 
which  it  secured  bear  date  on  the  4th  February,  1836 ;  the  latter  is  payable  on 
the  1st  January,  1839.  The  moitgage  has  lost  its  effect  for  want  of  reinscription 
within  the  ten  years.     See  the  case  of  Hyde  v.  Bennett,  2  An.  R.  799. 

We  see  no  sufficient  ground  for  annulling  the  judgment  rendered  against 
Erwiih  and  the  judgment  of  the  district  court  must  be  changed  in  that 
respect. 

It  is  therefore  decreed  that,  the  part  of  the  judgment  of  the  district 
court,  annulling  the  judgment  against  James  Erwin,  mentioned  in  the  pleadmgs 
in  this  case,  be  reversed,  and,  in  other  respects,  that  said  judgment  of  the  dis- 
trict court,  be  affirmed ;  the  defendants  paying  the  costs  in  the  district  court, 
those  of  the  appeal  to  be  paid  by  the  defendants  and  James  Erwin,  each  for  one  halt 


Reynolds  et  al.  v.  Rowlbt  et  al. 

By  the  conunon  law,  as  with  ns,  powers  of  attorney  are  subject  to  strict  intexpretation ;  tad 
the  authority  is  never  extended  beyond  that  which  is  given  in  terms,  or  which  is 
necessary  and  proper  fin-  carrying  the  authority  so  given  into  full  efibct  Language,  how- 
ever general,  when  used  in  connection  with  a  particular  sulgect  matter,  is  presomad  10 
be  used  in  relation  to  that  matter,  and  must  be  construed  and  limited  accordingly. 
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BX>WLKT. 


A  general  power  to  buy  property  for  the  principal,  or  to  make  any  contracts  and  do  any      Rbtholds 
other  acts  whatever  which  he  could  if  personally  present,  by  the  conunon  law,  as  well  as 
by  onr  law,  mast  be  construed  to  apply  only  to  buying  or  contracting  in  connection  with 
Ins  ordinary  business,  and  will  not  authorize  the  making  of  any  contracts  of  an  extraordina- 
ry character.  • 

A  power  of  attorney  execated  by  a  single  woman,  so  far  as  it  oonfers  powers  beyond  the 
administration  of  a  plantation  belonging  to  her,  with  the  management  of  which  the  agent 
was  charged,  will  be  revoked  by  her  subsequent  marriage. 

Advances  for  the  principal,  made  to  one  who  had  acted  as  an  agent,  but  subsequently  to  the 
termination  of  his  agency,  cannot  be  recovered  fivm  the  principal,  unless  shown  to  have 
inored  to  his  benefit 

APPEAL  by  the  plaintiffs  from  a  judgment  of  the  District  Court  of  Concor- 
dia, Barnft  J.,  rendered  on  the  verdict  of  a  jury.  Elam  and  Thojiuu,  for 
the  pkintiifs.  Sparrawt  A.  N.  Ogden,  Prentiss  and  Finney,  for  different  defen- 
dants.    Tha  judgment  of  the  court  was  pronounced  by 

RosT,  J.  Our  attempt,  when  this  case  was  last  before  us  (  2  An.  890 ),  to 
arrive  at  a  final  decision  of  it,  by  settling  in  advance  the  legal  principles  on  which 
it  turns,  and  remanding  it  to  be  tried  before  another  jury  on  the  issues  of  &ct, 
has  signally  failed.  An  inquiry  into  the  causes  of  that  failure  will  make  the 
errors  of  the  last  verdict  apparent,  and  enable  us  to  rephice  the  parties  in  their 
true  position  towards  each  other. 

We  stated  in  the  opimon  then  delivered,  the  probability  of  there  being  some- 
thing due  to  t^e  plaintiffs  over  and  above  the  proceeds  of  the  crops  which  they  had 
received.  The  case  was  remanded  to  ascertain  the  amount  of  this  indebtedness, 
and  the  rules  we  laid  down  had  exclusive  reference  to  what  we  considered  the 
sole  issue  to  be  tried.  The  verdict  of  one  cent  in  favor  of  the  defendants,  had 
been  immediately  remitted,  and  it  was  not  pretended  on  the  appeal  that  they  had 
any  chum  in  reconvention.  Under  that  state  of  facts,  we  said  that,  in  order  to 
bring  the  advances  made  by  the  plaintiffs  within  the  power  of  attorney  ^ven  to 
Sprague,  it  was  necessary  that  they  should  have  been  made,  in  good  fiiith,  for  the 
Marengo  plantation,  and  not  for  Sprague  or  any  one  else.  We  considered  far- 
ther that,  if  it  was  not  shown  that  the  advances  claimed  had  inured  to  the  benefit 
of  the  defendants,  the  want  of  good  faith  might  be  inferred,  if  they  were  too 
large,  under  the  true  intent  and  meaning  of  the  mandate. 

These  rules  were  applied,  because  we  took  as  true  the  allegations  upon  which 
this  action  is  based,  that  the  plaintifb  were  the  factors  of  the  defendants  and  of  the 
Marengo  plantation,  and  not  of  Sprague ;  that  they  acted  in  that  capacity  before 
the  appointment  of  the  latter  as  agent,  and  had  made  to  the  Marengo  plantation 
large  advances;  and  that  they  continued  to  act  as  such  after  his  appointment,  and 
to  keep  their  accounts  with  the  Marengo  plantation  as  before.  Under  those 
allegations,  we  could  not  view  them  as  third  persons  dealing  on  the  faith  of 
the  agent* 8  authority.  We  held  them  to  be  foctors,  having  a  minute  knowledge 
of  the  wants  of  their  principals,  and  making  advances  to  the  agent  of  those  princi- 
pals for  the  purpose  of  supplying  those  wants. 

On  the  return  of  the  case  to  the  district  court  the  claims  in  reconvention  were 
first  seriously  urged  by  the  defendants.  Bad  the  rules  laid  down  by  the  court 
were  applied  to  this  new  issue,  and  thus  carried  beyond  their  legal  import.  This 
defence  succeeded  with  the  juiy,  and  the  case  is  now  before  us  on  the  appeal  of 
the  plaintiffs  from  a  judgment  in  reconvention,  rendered  in  favor  of  the  defendants 
for  large  amounts.  The  advances  to  which  we  had  reference  were  those  made 
over  and  above  the  proceeds  of  the  crops  which  the  phmtiffs  had  received,  and^ 
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Retnolds     Id  relation  to  them,  we  do  not  know  that  there  was  error  in  our  view  of  the  law. 

BowLXT.  ^^^  ^^  ^'^^  ^^  °^^  intended  to  apply,  and  waa  not  applicable,  to  the  claim  in 
reconvention.  After  the  appointment  of  Sprague  as  agent,  the  plaintiffs  were 
bound  to  account  to  him  every  year  for  the  proceeds  of  the  crops ;  and,  in  what- 
ever shape  he  received  them,  those  proceeds  cannot  be  considered  as  advances. 
They  were  payments  made  by  the  factors,  for  which  Sprague's  powers  of  attor- 
ney would  be  a  full  guarantee  to  them,  even  if  the  funds  had  been  misapplied. 
But  we  are  satisfied  that  they  were  not.  If  they  had  been,  the  defendant,  Mrs 
Rowley,  would  not  have  alleged  in  her  answer,  as  she  did,  that  the  plaintifTs 
received  from  Sprague  $20,000  and  upwards,  to  be  credited  on  their  account  If, 
through  the  mismanagement  of  Sprague,  the  plaintiffs  have  beeome  indebted  to 
this  defendant  in  the  sum  now  claimed,  it  is  not  to  be  believed  that  Rowley  would 
have  paid  Sprague,  his  wife's  share  of  the  price  of  the  Marengo  plantation  wbea 
he  purchased  it,  and  that  the  defendant  herself  would  have  bonx>wed  money  oo 
moitgage  to  make  that  payment.  The  remittitur  entered  by  the  defendants  in 
the  former  trial,  cannot  be  viewed  otherwise  than  as  an  admission  that  nothing 
was  due  them.  These  facts  are  utterly  inconsistent  with  the  claims  in  recon- 
vention now  set  up,  and  we  have  not  changed  our  opinion  that  there  is  no  serious 
issue  in  the  cause  except  that  which  involves  the  indebtedness  of  the  defendants. 
That  issue  must,  in  a  great  measure,  depend  upon  the  extent  of  Sprague^ s 
authority.  Tne  counsel  of  the  defendants  contend  that  Sprague^ $  agency  was 
limited  to  the  administration  of  the  affairs  of  the  Marengo  plantation,  and  that, 
in  estimating  the  reasonableness  or  otherwise  of  the  advances  made  by  the  plain- 
tiffs, the  necessities  of  the  plantation  must  be  taken  as  the  standard ;  while  thoee 
for  tiie  plaintiffs  maintain  that  Sprague  had  all  the  power  necessary  to  a  general 
admmistration  of  the  property  of  his  constituents,  including  the  Marengo  planta- 
tion, and  also  full  power  and  authority  to  sell,  mortgage  or  pledge  the  crops,  to 
obtain  advances  of  money  or  other  things  on  the  same,  to  give  notes,  draw  bills, 
sign  receipts  or  acquittances,  to  sell,  loan,  borrow,  buy,  or  in  any  other  way  con- 
tract, in  the  name  of  his  principals,  and  for  their  individual  uses. 

We  have  already  stated  the  peculiar  position  in  which  the  plaintiffs  stood 
towards  the  defendants.  But  we  will  examine  this  question  without  reference 
to  that  circumstance.  We  take  it  for  granted  that,  under  the  common  law  as 
with  us,  powers  of  attorney  are  subjected  to  a  strict  interpretation,  and  that  the 
authority  is  never  extended  beyond  that  which  is  given  in  terms,  or  which  is 
necessary  and  proper  for  carrying  the  authority  so  given  into  full  effect;  that 
language,  however  general  in  its  form,  when  used  in  connection  with  a  particular 
subject  matter,  will  be  presumed  to  be  used  in  subordination  to  that  matter,  and 
therefore  is  to  be  construed  and  limited  accordingly ;  that  a  general  power  to 
buy  propeily  for  the  constituent,  or  to  make  any  contracts,  and  do  any 
other  acts  whatever,  which  he  could  if  personaDy  present,  must  be  construed  to 
apply  only  to  buying  or  contracting  connected  with  his  ordinary  business,  and 
would  not  authorize  any  contracts  of  an  extraordinary  character  to  be  made. 
Story  on  Agency,  sec.  68,  62,  21. 

The  ordinary  business  of  the  defendants  was  planting.  Their  main  object  was 
undoubtedly  to  secure  supplies  for  the  Marengo  plantation,  and  to  provide  for  its 
administration  and  the  payment  of  its  debts.  This  was  the  subject  matter  of  the 
powers  of  attorney,  and  the  presumption  is  that  the  general  language  used  was 
to  be  understood  in  subordination  to  tiiat  matter.  It  is  shown  that  the  Marengo 
plantatbn  owed,  at  that  time,  a  debt  of  about  $15,000.    We  must  presume  that 
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it  was  priDcipoUy  in  relation  to  that  debt,  that  those  extensive  powers  to  make  RrriroLBs 
fotancial  an-angements  were  given ;  and  the  power  to  buy  must  be  Umited  to  buy-  Rowixt. 
iog&r  the  uses  of  the  plantation. 

The  plaintiffs'  counsel  contend  that  the  words,  «*to  do  and  perform  for  us  and 
in  our  names,  or  in  his  own  name  as  agent  for  Marengo  plantation,'*^  do  not 
import  a  restriction  of  his  agency  to  that  plantation,  but  must  be  understood,  as 
they  were  used,  to  designate  the  name  in  which  he  should  conduct  the  affairs  of 
the  agency ;  and  that  he  had  ample  authority  to  raise  fnnds  for  the  private  use  of 
his  principals,  as  well  as  for  the  use  of  the  Marengo  plantation.  He  contends 
that  the  defendants  have  thus  understood  and  executed  the  mandate,  by  raising 
funds  for  their  individual  use  through  the  agency  of  Sprague. 

On  the  former  appeal  we  thought  that  the  power  of  attorney  would,  to  a 
limited  extent,  bear  that  construction,  and  that  if  any  part  of  the  advances 
claimed  were  shown  to  have  been  made  for  the  private  use  of  any  of  the  con- 
stituents, they  would  be  bound  to  reunburse  the  plaintiffs,  under  the  limitations 
stated  in  the  opinion. 

It  is  urged  that  the  defendants  had  private  debts  which  were  paid  out  of  the 
funds  advanced  by  the  plaintiffs,  and  that  their  family  expenses  during  the  con- 
tinuance of  the  partnership  were  also  defrayed  out  of  those  advances.  This  is 
probably  true.  But  the  difficulty  which  this  case  presents  arises  from  the  fact, 
that  the  amount  advanced  for  the  private  use  of  each  of  the  defendants  is  not 
shown,  and  that  there  is  nothing  in  the  powers  of  attorney  which  authorized  the 
plaintiffs  to  charge  those  advances  to  the  partnership,  as  they  have  done. 

The  power  of  attorney  of  Jane  Rowley  was  executed  in  the  State  of  Missis- 
sippi,, and  that  of  James  Kempe,  in  the  State  of  Kentucky.  They  were  distinct 
acts,  showing  *^no  privity  between  the  mandators.  The  authority  in  both  was 
the  same,  so  far  as  it  related  to  the  Marengo  plantation.  But  the  authority  given 
by  each  to  borrow  for  the  private  use  of  the  constituent,  could  not  make  the 
bans  obtained  under  it  partnership  debts.  The  taxes  and  other  expenses  in- 
curred for  the  lands  of  James  Kempe,  in  Mississippi,  ibr  instance,  could  not  be 
charged  to  the  Marengo  plantation,  though  they  might  have  been  included  in  the 
general  account,  provided  the  entry  showed  who  was  responsible  for  them. 
The  largest  sense  in.  which  the  powers  of  attorney  can  be  understood  is,  that 
Sprague  Was  to  act  in  his  own  name,  as  agent  of  the  Marengo  plantation,  in  all 
matters  relatmg  to  the  partnership,  and,  in  the  individual  names  of  the  consti- 
tuents, when  attending  to  their  private  affairs.  This  was  the  only  authority 
which  the  mandators  could  give,  without  an  express  agreement  that  the  Marengo 
plantation  should  be  responsible  for  all  their  private  debts. 

There  is  another  difficulty  in  the  way  of  the  plaintiffs'  recovery  upon  the 
accounts  filed  in  this  suit.  The  power  of  attorney  of  James  Kempe  expired  by 
his  death,  in  February,  1835,  and  that  of  Mrs.  Rowley ,  so  far  as  it  conferred 
powers  beyond  the  administration  of  the  Marengo  plantation,  was  revoked  by 
her  marriage,  in  April,  1834.  After  the  agent  ceased  to  have  authority,  the 
advances  made  to  him,  on  their  behalf,  must  be  shown  to  have  inured  to  their 
benefit,  before  they  can  be  charged  with  them. 

The  proceeds  of  the  crops  being  much  more  than  sufficient  to  pay  all  the 
expenses  of  the  plantation,  and  the  items  stated  in  the  accounts  as  being  due  by 
the  defendants  individually,  the  plaintiffs  are  placed  in  this  dilemna :  if  the 
amount  of  the  accounts  is  claimed  for  advances  made  to  the  Marengo  plantation, 
the  amount  is  so  unreasonable  as  to  justify  the  belief  that  the  advances  were 
Dot  made  in  good  faith ;  if,  on  the  other  hand,  that  amount  is  claimed  as  advances 
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liETifOLse     made  for  the  private  use  of  the  individual  partners,  and  the  powers  of  attomqr 

RowLET.      "v^hen  in  force  were  sufficiently  ample  to  authorize  them,  we  have  no  means  of 

ascertaining  the  separate  indebtedness  of  each  of  the  defendants  on  that  account ; 

and  it  is  not  shown  that  the  advances  made  to  Sprague,  after  the  expiration  of 

the  powers  of  attorney,  inured  to  their  benefit. 

After  an  anxious  examination  of  the  evidence,  and  notwithstanding  oar 
impression  that  the  equity  of  the  case  is  with  the  plaintiffs,  we  have  come  to 
the  conclusion  that  they  have  failed  to  substantiate  the  allegations  of  their 
petition,  and  that,  ns  there  is  no  reason  to  believe  that  further  evidence  can  be 
obtained,  the  case  should  now  be  closed. 

The  tutrix  of  the  heirs  of  James  Kempe  has  alleged  that  Sprague  placed  in 
the  hands  of  the  plaintiffs  the  sum  of  $8,000  to  be  credited  to  the  heirs  of  Kempt 
on  their  account,  which  the  plaintiffs  received  and  converted  to  their  own  use ; 
she  prays  a  judgment  in  reoonventicm  for  that  sum.  It  is  not  shown  that  Sprauge 
had  in  his  hands  any  funds  belonging  to  James  Kempe,  at  the  time  of  the  alleged 
payment.  The  evidence,  on  the  contrary,  goes  to  show  that  liie  $30,000 
deposited  by  him  with  the  plaintiffs  his  exclusive  property ;  and,  as  it  is 
admitted  that  he  received  from  the  plaintiflk  the  advances  claimed  for  which  he  is 
personally  liable,  if  the  defendants  are  not,  the  plaintiffs  had  a  perfect  ri^t  to 
convert  that  sum  to  their  own  use.  When  it  was  paid  to  tiiem,  Sprague  was  no 
longer  the  agent  of  the  heirs  of  Kempe,  and  could  do  no  act  for  them. 

The  premises  considered,  it  is  ordered  that  the  judgment  in  this  case  be 
reversed.  It  is  further  ordered  that  the  claim  of  the  plaintiffs,  and  that  of  the 
defendants  in  reconvention,  be  both  disallowed ;  and  that  there  be  judgment  in 
favor  of  the  defendants,  with  costs  in  both  courts. 
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Flynn  V.  Moors. 

The  acknowledgment  by  the  purchaser,  in  an  act  of  sale  of  real  estate,  of  possessioD  of  the 
land  sold,  refers  exclusively  to  the  possession  which  the  vendor  had.  If  a  third  peraon 
were  in  possession  at  the  time,  and  the  vendor  conceals  that  (act  from  the  pnrchaser,  h« 
is  goilty  of  a  fraud,  which  will  entitle  the  purchaser  to  relief,  notwithatanding  his  ac- 
knowledgment 

That  the  law  (C.  C.  2455)  considers  the  delivery  of  immovable  property  a«  always  accomptny- 
lug  the  public  act  which  transfers  it,  is  true,  so  far  as  the  vendor  is  concerned,  and  every 
obstacle  afterwards  interposed  by  him  to  prevent  the  corporeal  possession  of  the  purchaser 
is  a  tresspass ;  but  this  does  not  release  him  ih>m  the  obligation  of  actual  delivery  of  the 
thing  sold,  when  in  possession  of  another  at  the  time  of  the  sale. 

The  vendor  of  a  lot  of  ground  who  was  aware,  at  the  time  of  the  sale,  that  a  part  of  the  U 
was  claimed  by,  and  in  possession  of,  a  third  person,  though  he  subsequently  offers  to  tike 
back  the  property,  refund  the  price,  and  pay  for  the  improvements,  has  no  claim  against  the 
purchaser  before  delivering  the  entire  thing  sold.  C.  C.  2450.  The  latter  is  not  bound  to  accept 
his  offer  to  take  back  the  property,  and  refund  the  pricoi  and  pay  for  the  impTDvements. 

APPEAL  from  the  Distict  Court  of  Jefferson,  Clarke,  J.  Michel,  for  the  appel- 
lant    JourcLan,  for  the  defendant.     The  judgment  of  the  court  was  pro- 
nounced by 

RosT,  J.  The  defendant  had  sold  to  the  plaintiff  a  town  lot,  for  twelve  hondred 
dollars;  8300,  cash,  and  the  remainder  in  three  notes,  of  $300  each.  The  plain- 
tiff having  failed  to  pay  those  notes  at  maturity,  the  defendant  took  out  an  order  of 


NEW  ORLEANS,  JUNE,  1849. 

eeizure  and  sale,  which  the  plaintiff  enjoined  on  the-foUowing  grounds:  That 
one-half  of  the  lot  was  at  the  time  he  purchased  it  in  the  possession  of  John  H» 
MarUnsUirij  who  claimed  it  as  owner,  to  the  knowledge  of  the  defendant,  who 
fraudulently  concealed  that  fact  from  him;  that  the  city  surveyor,  having  know- 
ledge of  the  tide  and  possession  of  Martinstein,  has  refused  to  put  hun,  the 
plaintiff,  in  possession  of  the  lot,  and  that  the  defendant  has  acknowledged  the 
existence  of  an  adverse  claim.  The  prayer  is  that  the  injunction  prayed  for  be 
made  perpetual,  and  the  plaintiff  dispensed  from  paying  his  notes,  until  the 
defendant  shall  put  him  in  possession  of  the  portion  of  the  lot  claimed,  and 
occupied,  by  Martinstein.  The  answer  is  a  general  denial,  and  an  averment  that, 
when  the  defendant  was  informed  of  the  claims  of  Martinstein^  he  offered  the 
plaintiff  to  take  back  the  property  and  refund  tiie  price,  and  also  to  pay  for  the 
improvements.  The  defendant  prays  tiiat  the  injunction  be  dismissed,  with 
damages.  There  was  judgment  in  his  favor  in  the  first  instance,  and  the  plaintiff 
appealed. 

We  think  this  judgment  unauthorized  by  law.  Although  Martinstein  did  not 
enclose  the  portion  of  the  lot  in  controversy  till  after  the  purchase  by  the 
plaintiff,  it  is  proved  that  he  was  in  possession  of  it,  to  tiie  knowledge  of  the 
defendant,  through  his  agent  Samuel  Moore.  The  defendant,  tiierefore,  has 
not  delivered  the  thing  sold  as,  under  ait.  2450  C.  C.  he  was  bound  to  deliver 
it.  The  district  judge  erred  in  holding  the  plaintiff  bound  by  his  acknowledgment 
in  the  act  of  sale,  that  he  considered  himself  in  possession ;  that  acknowledg- 
ment referred  exclusively  to  the  possession  which  the  vendor  had ;  if  a  third 
person  was  in  possession  at  that  time,  and  the  defendant  concealed  that  fact  from 
the  plamtiff,  he  was  guilty  of  a  fraud,  which  entitles  the  plaintiff  to  relief,  not- 
withstanding his  acknowledgment. 

It  is  urged  that  the  law  considers  the  tradition  or  delivery  of  inunovable  property 
as  always  accompanying  the  public  act  which  transfers  the  property.  C.  C. 
2455.  This  is  true,  so  far  as  the  vendor  is  concerned ;  and  every  obstacle  which 
he  afterwards  interposes  to  prevent  the  corporeal  possession  of  the  buyer,  is 
considered  as  a  trespass.  But  he  is  not  dispensed  from  the  actual  delivery  of 
the  thing  sold,  when  it  is  in  the  possession  of  another  at  the  time  of  the  sale. 

The  plaintiff  was  not  bound  to  accept  the  offer  of  the  defendant.  He  has  a 
right  to  insist  upon  the  specific  performance  of  the  contract ;  and  the  defendant 
has  no  claim  against  him,  before  the  delivery  of  the  entire  thing  sold. 

It  is  therefore  ordered  that,  the  judgment  in  this  case  be  reversed.  It  is  frir- 
ther  ordered  that  the  injunction  sued  out  by  the  plaintiff  be  reinstated,  and  that 
it  remain  in  force  until  the  defendant  shall  put  the  plaintiff  in  possession  of  the 
portion  of  ground  sold  to  him,  and  now  claimed  and  occupied  by  John  H.  Mar^ 
Unsiein.    It  is  furtiier  ordered  that  the  defendant  pay  the  costs  in  both  courts. 
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Linton  et  al  v.  Stanton. 


The  act  of  Congress  of  19  Angnst,  1841,  establishing  an  nniform  system  of  bankraptcy,  does 
not  require  that  an  appellant  sboald  file,  after  the  decree  declaring  him  a  bankrapt,  a 
separate  petition  for  a  discharge,  ander  the  penalty  of  nullity  of  the  subsequent  action  of 
the  court,  as  against  creditors.  A  prayer  for  a  discharge,  in  the  original  petition  of  the 
bankrupt,  is  sufficient.    Bee  4. 

A  plea  that  defendant  had  been  discharged  from  his  debts,  under  the  stat  of  1841,  as  a  bank- 
nipt,  will  not  be  affected  by  the  fact  that  no  order  appears  in  the  transcript  from  the  bank- 
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Linton 

V. 

Stanton 


nipt  court,  deftiguating  the  tixne  and  place  at  which  the  creditors  were  required  to  appear, 
nor  the  newapapcrs  in  which  the  pablication  of  notice  waa  to  be  made.  Per  Curiam : 
The  act  requires  that  thd* newspapers  shall  be  designated  by  the  court,  but  not  that  Cbe 
designation  shall  be  made  by  a  formal  order  of  record  in  the  case.  It  might  have  been  made 
by  a  general  order  applicable  to  all  bankrupt  notices. 

Where  the  judgment  of  a  court,  sitting  in  bankruptcy-,  declares  that  the  notices  required  by 
the  stab  of  1841  were  published  in  proper  form,  such  publication  must  be  assumed  to  be 
true,  by  another  court  called  upon  to  question  collaterally  the  validity  of  the  decree. 

Sec.  4  of  the  stat.  of  19  August,  1841,  which  gives  the  right  of  personal  notice  to  a  creditor 
whose  residence  is  knowurdoes  not  require  a  formal  judicial  process,  and  a  return  of 
service  by  the  marshal ;  t^e  service  might  have  been  by  letter.  The  mode  of  service  was  a 
matter  to  be  prescribed  by  the  court,  in  its  discretion. 

Though  a  transcript  of  the  preceedings  under  the  baaknq>t  act  of  1841,  offered  in,  evideooe 
by  one  who  sets  up  her  discharge  under  the  statute  in  defence  to  an  action^  does  not  show 
personal  service  on  a  creditor  entitled  to  it  under  the  actr  the  decree  discharging  him  will 
not  be  declared  null  on  that  account. 

A  promise  to-pay  a  debt,  from- which  the  party  had  been  discharged  as-  a  bankrupt,  must  be 
express,  distinct,  and  unequivocal.  The  intention  of  the  bankrupt  to  bind  himself,  must 
be  clear. 

A  plea  that  certain  notes  sued  upon,  having  been  executed  before  the  bai)kruptcy  of  the 
party,  were  secured  by  a  deed  of  trust  of  real  estate,  and  that  plaintiff  had  received  pay- 
ment by  purchasing  the  property  and  paying  for  it  with  the  notes^  is  not  inconsistent  witb 
a  plea  by  defendant  of  his  discharge  as  a  bankrupt. 

On  an  application  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  if  mustclesriy 
appear,  not  only  that  the  discovery  has  been  made  since  the  trial,  hut  that  the  party  '*'}iad 
used  every  effort  and  diligence  in  his  power"  to  procure  the  necessary  testimony  previ- 
ously.   C.  P.  561. 

APPEAL  from  the  Third  District  Court  of  New  Orleaiw,  Kennedy,  J- 
Stockton  and  Steele,  for  the  appeHants.  Benjamin  and  Micou,  for  the  de- 
fendant.   The  judgment  of  the  court  was  pronouced  by 

Slidelc,  J.  This  suit  is  brought  upon  two  promissoiy  notes  of  the  defea- 
dant's,  due  in  1841  and  1842.  The  prominent  ground  of  defence  is,  a  discharge 
in  bankruptcy  under  the  act  of  Congress. 

In  support  of  this  plea,  the  defendant  offered  in  evidence  a  transcript  certified 
by  the  clerk  of  the  district  court  of  the  United  States  for  the  southern  district 
of  Mississippi.  The  certificate  declares  that  the  transcript  is  a  full,  trne  and 
complete  one,  **of  the  petition  in  bankruptcy  of  Frederic  Stanton^  of  Adams 
county,  filed  by  him  in  this  court  at  the  date  above  stated,  with  all  schedules 
and  inventories,  and  all  amendments  to  schedules  and  inventories,  thereunto 
annexed,  and  of  all  proceedings  thereupon  had  in  this  court,  as  the  same  remain 
on  file  and  of  record  in  my  office."  To  this  certificate  is  appended  the  usual 
certificate  of  the  United  States  district  judge. 

By  the  transcript  it  appears  that,  on  the  21st  July,  1842,  Stanton,  a  resident 
of  that  district,  filed,  in  the  said  United  States  district  court,  his  petition  in  bank- 
ruptcy. It  is  in  the  usual  form,  and  concludes  with  a  prayer  that  he  may,  b/ 
decree  of  the  court,  be  declared  a  bankrupt  according  to  the  provisions  of  the 
act  of  Congress  in  such  case  made  and  provided,  and  that  such  further  order  and 
proceedings  may  be  taken  as  are  provided  for,  requu*ed,  or  directed,  in  and  by  the 
said  act  of  Congress.  To  this  petition  were  appended  the  usual  oath  and  sched- 
ules. Then  follows  a  decree  in  the  cause,  rendered  and  signed  by  the  judge, 
on  the  8th  November,  1842,  of  the  following  tenor: 

**  Present:  The  honorable  Samuel  Oholson^  district  judge.  In  the  matter  of 
the  petition  of  Frederic  Stanton,  to  be  declared  a  bankrupt,  and  to  be  discharged 
from  his  debts.     No.  396. 
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TTpon  reading  the  petition,  with  the  Bchedules  and  inventories  thereto  annexed,        Linton 
of  Frederic  Stanton,  of  the  county  of  Adams,  in  this  district,  filed  the  21st  day      Stanton. 
of  July,  1842,  and  upon  reading  and  filing  due  proof  of  the  publication  of  notice 
of  the  presentation  of  said  petition,  pursuant  to  the  act  of  Congress,  entitled 
*' An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  August  19th,  1841,  and  upon  motion  of  Messrs,  Quitman  and 
McMurran,  solicitors  for  the  petitioner,  it  is  ordered  that  the  said  Frederic  Stan- 
ion  be,  and  he  is  hereby,  declared,  adjudged,  and  decreed  a  bankrupt,  according* 
to  the  provisions  of  the  said  act  of  Congress.*' 

Next  follows  a  decree  rendered  and  signed  on  the  21st  day  of  February,  1843, 
of  the  following  tenor: 

**  Present:  The  honornble  SamtulJ.  Gholson,  district  judge. 
In  the  matter  of  the  petition  of  Frederic  Stanton,  of  Adams  county,  a  bank- 
rupt, to  be  discharged  from  his  debts.     No.  396. 

Wliereas,  on  the  2l8t  day  of  July,  1842,  the  above  named  Frederic  Stanton, 
individually,  and  as  a  membeir  of  the  firms  of  Buckner^  Stanton  8f  Co.,  Stanton, 
Buckner  Sf  Co.,  and  M,  B.  Hanker  4*  Co.,  filed  his  petition  in  this  court,  praying 
that  the  said  Frederic  Stanton  might  be  declared  a  bankrupt  and  be  discharged 
from  his  debts ;  and  was,  on  the  8th  day  of  November,  1842,  by  decree  of  this 
court,  duly  declared  a  bankrupt. 

Now  at  this  day,  to  wit,  on  the  21st  day  of  February,  1843,  upon  reading  the 
flidd  petition,  with  the  schedule  and  inventory  thereunto  annexed,  together  with 
the  said  decree  above  mentioned,  -and  due  proof  of  publication  of  notices  of  the 
final  hearing  of  said  petition,  it  appearing  that  the  said  Frederic  Stanton  has  fully 
complied  with  the  provisions  of  the  act  of  Congress,  entiled  *'  An  Act  to  establish 
a  nniform  system  of  bankruptcy  throughout  the  United  States,"  approved  Au- 
gust 19th,  1841,  and  is  entitled  to  be  discharged  from  his  debts.  It  is  therefore 
ordered,  adjudged,  and  decreed,  that  the  said  Frederic  Stanton  be,  and  he  is 
hereby,  by  virtue  of  the  act  aforesaid,  fully  and  entirely  discharged  from  all  his 
debts. 

In  testimony  whereof,  I,  SamuelJ.  G^Z^ot?,  judge  of  the  district  court 
[l.  8.]  of  the  United  States  for  said  district,  have  signed  these  presents,  and 
caused  the  seal  of  the  court  to  be  hereunto  affixed. 

(Signed)  S.  J.  Gholson,  district  judge. 

Before  considering  the  objections  raised  by  the  plaintifiTs  to  the  validity  and 
binding  force  of  these  proceedings,  it  is  proper  briefly  to  notice  the  prominent 
provisions  of  the  act  of  Congress  pertinent  to  this  controversy,  premising  thtft  the 
plantiifs'  counsel  does  not  question  the  constitutionality  of  that  law,  nor  the  juris- 
diction of  the  district  courts  of  the  United  States  to  entertain  the  application  of 
Stanton.  The  statute  contemplates  that  the  jurisdiction  should  **  be  exercised 
summarily,''  and  without  the  rigorous  observance  of  the  formalities  incident  to 
piDceedings  at  common  law.  It  also  enacts  that  the  proceedings  in  all  cases  of 
bankruptcy  shall  be  deemed  matters  of  record ;  but  the  same  shall  not  be  re- 
quired to  be  recorded  at  large,  but  shall  be  carefully  filed,  kept,  and  numbered,  in 
the  office  of  the  court,  and  a  docket  only,  or  short  memorandum,  thereof,  with 
the  numbers,  kept  in  a  book  by  the  clerk  of  the  court  It  also  vests  in  the  dis- 
trict judges  a  very  large  discretionary  power,  authorizing  the  district  court  in  each 
district,  from  time  to  time,  to  .prescribe  suitable  rules  and  regulations,  and  forms 
of  proceedings,  in  all  matters  of  bankruptcy ;  directing  them,  in  all  such  rules, 
regulations  and  forms,  to  make  them  as  simple  and  brief  as  practicable,  to  the  end 
.    to  avoid  all  nnnecessary  expenses,  and  facilitate  the  use  thereof  by  the  public  at    . 
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Linton  large.  It  directs  that  the  discharge  and  certificate,  when  dnly  granted,  shafl, 
Stanton.  ^°  ^  courts  of  justice,  be  deemed  a  full  and  complete  discharge  of  all  debts  etc., 
of  such  bankrupt,  and  the  same  shall  be  conclusive  evidence  of  itself  in  fiivor  of 
such  bankrupt,  unless  the  same  shall  be  impeached  for  some  fraud,  or  wilful  con- 
cealment of  the  property,  on  the  part  of  the  bankrupt.  It  directs  that  a  copy  of 
any  decree  in  bankruptcy,  and  the  appointment  of  assignees,  shall  be  recited  in 
every  deed  of  lands  belonging  to  the  bankrupt  conveyed  by  the  assignees  under 
this  act,  and  that  such  recital,  together  with  a  certified  copy  of  such  order,  duU 
be  full  and  complete  evidence  both  of  the  bankruptcy  and  assignment  therein 
recited.  It  directs  petitions  for  the  benefit  of  the  act  to  be  published  in  one  or 
more  newspapers  of  the  district,  to  be  designated  by  the  court,  and  contains  a 
similar  direction  for  the  publication  which  is  to  precede  the  discharge,  calliog 
upon  all  persons  in  interest  to  show  cause  against  its  being  granted.  It  provides 
that  in  all  cases  where  the  residence  of  the  creditor  is  known,  a  service  on  him 
personally,  or  by  letter  addressed  to  him  at  his  known  usual  place  of  residence, 
shall  be  prescribed  by  the  court,  as  in  their  discretion  shall  seem  proper ^  having 
regard  to  the  distance  at  which  the  creditor  resides  from  such  court. 

This  brief  review  of  the  statute  will  serve  to  indicate  the  policy  and  spirit  of 
the  law  with  regard  to  the  mode  of  proceeding,  and  the  power  of  the  district 
courts  of  the  United  States  in  matters  of  bankruptcy.  It  is  not  our  province  to 
question  the  wisdom  of  this  legislation,  by  which  so  large  a  grant  of  power  is 
made,  and  so  wide  a  departure  from  the  ordinary  rules  of  proceedings  is  directed, 
or  sanctioned. 

With  these  preliminary  observations,  we  proceed  to  consider  the  objectkms 
made  at  bar  to  the  validity  and  binding  force  of  the  proceedings  under  which 
the  plaintiffs  demand  the  rejection  of  the  defence. 

It  is  said  that,  by  the  terms  of  the  4th  section,  the  bankrupt  was  bound  to 
present  a  petition  to  the  court,  praying  for  his  discharge  and  certificate,  and  that 
no  such  petition  was  ever  filed  by  Stanton,  An  examination  of  the  4th  section 
of  the  statute  has  not  satisfied  us  that  it  is  indispensable  that  the  petition  for  a 
discharge  should  be  filed  after  the  decree,  under  the  penalty  of  nullity  of  the 
subsequent  action  of  the  courti  as  against  creditors.  Such  a  conclusion  is  not 
necessarily  deducible  from  the  language  of  the  law.  It  is  inferrible  from  tlie 
record,  which  we  have  quoted  in  detail,  that  the  district  judge  construed  the 
broad  language  of  the  original  petition  as  containing  a  prayer,  not  only  to  be  de- 
creed a  bankrupt,  but  to  be  allowed  the  full  benefit  which  the  statute  contem- 
plates, and  which  was  its  main  object;  and  it  is  not  for  us  to  say  that  the  district 
judge  of  the  United  States  erred  in  so  holding,  and  pronounce  an  absolute  nul- 
lity, which  is  not  declared  in  the  terms,  and  is  inconsistent  with  the  spirit,  of 
the  statute. 

The  next  objection  is  that,  no  order  appears  of  record,  designating  the  time  and 
place  at  which  the  creditors  should  be  required  to  appear,  and  the  newspaper 
in  which  the  publication  should  be  made. 

The  act  of  Congress  states  that  the  newspaper  shall  be  designated  by  the 
court,  but  it  does  not  in  terms  require  that  the  designation  shall  be  made  by  a 
formal  order  of  record  in  the  cause ;  and  the  strictness  which  is  invoked  by 
counsel  seems  to  us  inconsistent  with  the  provisions  of  the  13th  section,  already 
noticed. 

There  is  nothing  inconsistent  with  the  terms  and  spuit  of  the  statute,  in  sup- 
posing that  the  district  court,  under  its  power  to  make  rules  and  regulations,  may 
have  designated,  by  a  general  order,  one  or  more  newspapers  in  which  bankrupt 
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publications  should  be  made.  Such  general  order  would  not  of  course  form  part  Linton 
of  the  record  in  this  cause,  and  would  not  be  inserted  by  the  clerk  in  his  Stanton. 
transcript. 

That  notices  were  published,  and  in  proper  form,  must  be  assumed  as  true, 
unless  the  solenon  judgment  of  a  court  of  competent  jurisdiction,  which  declares 
that  they  had  been,  be  pronounced  false  by  another  court,  called  upon  to  question 
collaterally  the  validity  of  the  decree. 

But  it  is  said  that  the  proviso  of  the  4th  section  gives  the  right  of  personal 
notice  to  the  creditor  whose  residence  is  known,  as  was  the  case  in  this  instance. 
It  is  clear  that,  under  the  proviso,  a  formal  judicial  process  and  a  return  of  ser- 
vice by  the  marshal,  were  not  necessaiy.  The  service  might  be  by  letter,  and 
the  mode  of  service  was  a  matter  to  be  prescribed  by  the  court,  as  in  its  discre- 
tion should  seem  proper.  It  would  be  inconsistent  with  the  general  spuit  of  the 
statute,  the  peculiar  nature  of  the  proceedings  as  contemplated  by  it,  the  large 
discretionary  power  vested  in  the  district  judges,  and  especiaUy  the  strong  lan- 
guage of  the  act  respecting  the  effect  of  the  certificate,  to  pronounce  the  nullity 
of  the  decree  in  question,  upon  the  ground  that  the  transcript  of  the  recoi-d  does 
not  show  a  personal  service  made  on  Duncan, 

The  opinions  we  have  thus  expressed  are  corroborated  by  numerous  authori- 
ties. The  importance  of  the  subject  makes  it  proper  to  refer  briefly  to  some  of 
these  decisions. 

In  White  v.  How,  3  McLean's  United  States  Circuit  Court  Rep.,  294,  the 
question  was  whether  a  plea  of  bankruptcy  was  defective,  because  it  did  not  set 
out  the  proceedings  under  which  the  bankruptcy  was  decreed.  Mr.  Justice 
McLean,  after  quoting  the  4th  section  of  the  bankrupt  law,  observes :  The  plea  is 
substantially  good.  It  is  not  necessaiy  to  set  out  in  such  plea  more  than  the  cer- 
tificate and  discharge  duly  authenticated.  The  above  provision  makes  these  evi- 
dence, and  conclusive  evidence,  unless  the  proceedings  shall  be  shown  to  have 
been  fraudulent. 

In  Bumsids  v.  Brigham,  8  Metcalf,  p.  77,  the  question  was  as  to  the  effect 
of  the  omission  of  the  name  of  a  creditor  from  the  list.  It  was  held  that  the 
mere  omission  of  the  name  of  a  creditor,  is  not  made  by  the  statute  a  substantive 
ground  for  preventing  or  avoiding  the  discharge  of  a  bankrupt.  The  plaintiff 
must  show  t^at  the  omission  was  wilful  and  fraudulent,  and  that,  contrary  to  his 
oath,  the  bankrupt  did  know  or  believe  that  the  plaintiff  was  a  creditor,  and  wil- 
fully or  designedly  omitted  his  name,  because  he  apprehended  opposition  from 
the  plaintiff,  or  from  some  other  motive.  To  the  same  effect  was  the  opinion  of 
the  Chancellor  of  New  York,  in  Huhbell  v.  Croups  reported  in  Western  Law 
Journal,  vol.  2,  p.  240 ;  and  of  the  Court  of  Common  Pleas  in  New  York,  lb. 
vol.  1,  p.  479. 

In  Slrader  v.  Lloyd,  the  Supreme  Court  of  Ohio  held  that,  where  the  defen- 
dant pleads  a  discharge  in  bankruptcy,  such  plea  is  proved  by  the  certificate  alone, 
without  an  exemplification  of  the  record.     1  Western  Law  Journal,  p.  396. 

In  Skelton  v.  Pease,  10  Missouri  Reports,  it  was  held  that  failure  to  give  notice 
to  a  creditor  will  not  vitiate  a  certificate  of  discharge  in  bankruptcy.  Cited  in 
5  Western  Law  Journal,  p.  473. 

In  Fox  V.  Paine,  10  Alabama  Reports,  the  court  said :  **  We  think  the  omis- 
sion to  include  the  debt  in  the  schedule,  and  the  neglect  to  notify  the  creditor 
of  the  apptication,  is  not  fraudulent  in  itself;  nor,  in  the  absence  of  circumstances 
eviucing  the  intention  to  deceive,  is  it  evidence  frt)m  which  fraud  may  be  inferred. 
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Linton  It  is  also  proper  to  observe  that,  in  point  of  fact,  one  of  the  plaintiffs  Was  wdl 

Stanton,  t^ware,  before  the  discharge,  that  Ihe  defendant  had  instituted  proceedinga  under 
the  bankrupt  act ;  and,  in  answer  to  the  defendant's  letter  announcing  the  fact,  the 
motives  for  so  doing  and  the  hopes  of  future  advantage,  the  plaintiff  replied  with 
an  expression  of  approval  of  the  defendant's  course,  in  terms  indicating  a  willing- 
ness that  he  should  obtain  his  discharge.  **  I  have  no  idea  that  your  recent  course 
will  have  any  injurious  effect  on  your  business  ;  on  the  contrary,  I  think  its 
effects  are  more  likely  to  be  beneficial." 

As  the  certificate  has  not  been  impeached  for  fraud,  and  as  the  debt  in  ques- 
tion is  not  of  that  fiduciary  class  which  is  saved  from  the  operation  of  the  act  we 
may  here  dismiss  the  question  of  the  validity  of  the  proceedings  and  decree  of 
the  bankrupt  court 

The  plaintiffs  rely  upon  a  new  promise  to  pay  the  debt,  for  which  the  suit  is 
brought,  which  they  say  is  contained  in  a  letter  of  the  defendant,  addressed  to 
Duncan,  one  of  the  plaintiffs,  after  the  bankrupt  proceedings  were  commenced, 
and  before  the  decree  of  bankruptcy.  It  has  been  often  held  that  a  new  promise 
to  pay  a  debt  discharged  by  certificate,  must  be  express,  distinct,  and  unequivocal. 
The  intention  of  the  bankrupt  to  bind  himself  must  be  clear.  We  have  care- 
fully weighed  the  terms  of  the  defendant's  letter;  and,  even  if  it  could  be  con- 
sidered as  containing  a  promise  to  pay  that  portion  of  his  debts  upon  which  Dun- 
can was  committed  as  his  endorser,  we  are  of  opinion  that  it  cannot  be  considered 
as  covering  the  debts  now  in  controversy.  The  subsequent  letters  cannot  aid 
the  plaintififs,  as  tiiey,  on  the  contrary,  exhibit  a  continued  refusal  on  the  part  of 
the  defendant  to  acknowledge  himself  bound,  and  give  new  obligations.  See 
Bach  V.  Cohn,  3  An.  103,  and  cases  there  cited. 

After  pleading  the  discharge  in  bankniptcy,  the  defendant  further  pleaded,  in 
a  supplemental  answer,  that  the  notes  sued  upon,  being  executed  before  the 
bankruptcy,  were  secured  by  a  deed  of  trust  of  certain  real  estate,  and  that  the 
plaintiffs  had  received  payment  by  purchasing  the  trust  property  and  paying  fiff 
It  with  the  notes.  This  plea  was  not  inconsistent  with  the  plea  of  discharge, 
and  therefore  was  not  a  waiver.  Botii  allegations  might  be  true,  and  the  truth 
ef  eidier  would  bar  the  action.  If  the  defendant  was  a  duly  discharged  bank- 
rupt, the  personal  liability  was  gone.  If  a  sale  of  the  trust  property  had  been 
provoked  by  the  cestui  que  trust,  and  its  proceeds  had  been  paid  hkn,  the  daim 
itself  was  extinct. 

After  the  rendition  of  the  judgment,  which  was  for  the  defendant,  the  plain- 
tiffs moved  for  a  new  trial,  upon  the  ground,  among  others,  that  the  plaintififs  have 
discovered  since  tiie  trial  that  the  defendant,  a  short  time  previous  to  the  filing 
of  his  petition  to  be  declared  a  bankrupt,  and  in  contemplation  of  bankruptcy,  had 
given  a  fi-audulent  preference  to  one  of  his  creditors.  This  application  was  sup- 
ported by  tiie  aflftdavit  of  tiie  attorney,  his  clients  being  non-residents  and  absent 
from  tiie  State.  A  portion  of  the  plaintiffs  are  minors.  The  new  trial  was 
refused. 

Applications  for  a  new  trial  upon  the  ground  of  newly  discovered  evidence,  are 
always  received  with  great  caution.  It  must  not  only  cleariy  appear  that  the 
discovery  has  been  made  since  the  trial,  but  also,  in  tiie  stringent  hmguage  of  the 
Code  of  Practice,  that  he  had  previously  used  every  effort  and  diligence  in  his 
power.  "EUe  devra  fiiire  serment  qu'efle  ne  les  a  d6converte8  quedepuisle 
juguement,  quoiqu'elle  eOtfait  toutes  les  dUigences  n^cessaires  pour  se  procurer 
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des  preuves  pour  sa  defense."    In  the  present  case  the  showing  is  loose  and 
defective  on  the  score  of  diUgence.     C.  P.  661,  660.  «     T* 

Judgment  qffirmcd* 


Thb   Second   Municipality  v.  Corning  et  al. 

Where  a  defendant  admits  his  liability  for  a  part  of  a  claim,  and  pays  that  portion  into  court, 
for  which  plaintiffs  take  judgment,  reserving  their  right  to  the  balance,  which  is  less  than 
the  amount  necessary  to  authorize  an  appeal,  the  defendant  cannot  appeal  from  a  judg- 
ment against  him  for  the  balance. 

WbeDever  the  constitutionality  or  legality  of  a  tax  imposed  by  a  municipal  corporation  is  in 
question,  an  appeal  will  lie  without  reference  to  the  amount  in  dispute;  but  where  tlie 
contest  is  as  to  the  application  and  execution  of  an  ordinance  imposing  such  a  tax,  or  the 
liability  of  an  individual  to  pay  it,  the  right  to  an  appeal  depends  on  the  amount  in  dispute. 

Sec.  10  of  the  ordinance  of  the  general  coundl  of  New  Orleans,  approved  by  the  mayor 
on  the  16th  December,  1846,  eslablishing  an  uniform  rate  of  taxes,  on  hawkera,  merchants 
&€.,  does  not  authorize  the  imposition  on  each  partner  in  a  banking  house,  or  firm,  making 
the  purchase  and  sale  of  bills  of  exchange  its  principal  business,  of  the  whole  amount  of  the 
tax,  without  regard  to  his  residence  in  the  State.  The  tax  is  imposed  on  the  business, 
and  not  upon  the  individual  members  of  the  firm,  unless  they  are  permanent  residents,  or 
sojourners  within  the  State.  The  authority  of  the  general  council  to  enact  that  ordinance 
depends  exclosively  on  the  stat.  of  12  January,  1B42 ;  and  the  power  of  the  State  itself  to 
lay  taxes  only  extends  to  persons  and  property  within  its  jurisdiction. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  E, 
r.  Parker  and  W.  H.  Hunt,  for  the  plaintiffs.  T.  A.  Clarke,  for  the 
appellant  The  judgment  of  the  court  (Slidell,  J,  dissenting  as  to  the  ques- 
tion of  jurisdiction,)    was  pronounced  by 

£dstis,  C.  J.  The  defendants,  Coming  and  John  Egerton,  are  sued  for  the 
sum  of  four  hundred  dollars,  under  the  allegation  that  the  firm  of  Coming  6c  Co. 
of  which  they  are  members,  is  liable  to  the  tax  imposed  by  the  general  council 
on  bankers,  or  persons  buying  and  selling  bills  of  exchange,  as  their  principal  busi- 
ness in  New  Orleans.  The  defendants  admitted  the  liability  of  the  partner- 
ship to  the  tax,  which  was  two  hundred  dollars,  and  tendered  that  amount,  which 
was  paid  into  court.  The  plaintiffs  took  judgment  for  that  amount,  without  im- 
pairing their  rights  for  the  balance,  which  were  expressly  reserved  in  the  judg- 
ment A  trial  was  afterwards  had  to  determine  the  further  indebtedness,  and 
the  plaintiffs  had  judgment  against  the  two  defendants  for  one  hundred  doUars 
each,  and  costs ;  from  which  the  latter  have  appealed. 

The  mode  of  proceeding,  by  which  judgment  for  the  part  of  a  debt  acknow- 
ledged to  be  due  may  be  taken,  with  a  reservation  of  the  rights  of  the  plaintiff  for 
the  balance  claimed,  has  been  sanctioned  in  several  cases.  Parsons  v.  Suarez, 
9  La,  413.  Small  v.  Zacharie,  4  Robinson,  145.  Skinner  v.  Damerouy 
Robinson,  447.  But  it  is  obvious  that  the  judgment  for  a  part  of  a  debt  leaves 
nothmg  but  the  remainder  in  dispute  between  the  parties,  and  a  defendant  cannot 
call  in  question  the  judgment  which  he  has  confessed.  The  Code  of  Practicer 
expressly  prohibits  an  appeal  in  such  a  case.  Art.  567.  The  amount  in  dispute 
in  this  suit  is,  therefore,  not  sufficient  to  give  this  court  jurisdiction. 

But  it  is  contended  that  the  appeal  can  be  sustained,  because  the  legality  of 
the  tax  imposed  is  drawn  in  question.  In  the  case  of  the  Third  Mufnci- 
pality  v.  Blanc,  1  An.  R.  p.  386,  -we  held  our  jurisdiction  to  be  confined  to 
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Second       the  question  of  the  legality  and  constitutionality  of  taxes  &c.  imposed  by  manici' 

^^^^v^^^'^  '  P<^1  corporations ;   and  that,  as  to  their  application  and  execution,  such  questions 

Corning,      remained  exclusively  with  the  ordinary  tribunals,  this  court  having  jurisdiction  on 

the  appeals  in  cases  only  in  which  the  amount  in  dispute  vested  the  jurisdiction. 

The  legality  of  this  tax  can,  therefore,  be  examined. 

The  ordinance  imposing  it  is  to  this  effect :  Article  10th.  AH  private  bankere, 
and  all  persons  buying  and  selling  bills  of  exchange  as  then*  principal  business, 
and  all  persons  carrying  on  both  the  private  banking  and  exchange  business,  shall 
pay  a  tax  of  two  handred  dollars.  This  article  is  not  to  apfrfy  to  the  ordinaiy 
money  and  exchange  brokers  comprehended  in  the  9th  article,  &c. 

The  construction  contended  for  by  the  counsel  for  the  plaintifii^  that  each  part- 
ner in  a  banking  house  or  firm  making  the  purchase  and  sale  of  bills  of  exchange 
its  principal  business,  is  liable  to  the  whole  amount  of  the  tax,  without  regard  to  the 
place  of  his  residence,  presents  consequences  which  appear  repugnanfto  all  ideas 
of  justice  and  sound  policy.  Many  of  these  establishments  are  connected  with 
others  in  different  commercial  capitals,  and  have  numerous  parties  in  interest  m  the 
concerns.  A  banking  partnership  would  not  be  on  tne  same  footing  with  a  resi- 
dent banker,  and  where  the  number  of  partners  is  great  would  be  subjected  to 
80  heavy  a  tax  as  to  render  its  doing  business  in  this  city  impossible. 

The  construction  which  the  counsel  for  the  defendant  puts  upon  this  article  of 
the  ordinance  is,  that  it  imposes  the  tax  on  the  business  or  function,  and  not  upon 
the  individual  members  of  the  firm,  unless  they  are  present,  and  we  think  tliis 
construction  is  strengthened  by  other  articles  of  the  ordinance  imposing  taxes  on 
theatres,  6cc,  A  reference  to  the  statute  under  which  the  tax  was  laid  i^pean 
to  remove  every  doubt  as  to  its  meaning. 

The  power  of  the  general  council  to  pass  the  of  dinance,  it  is  admitted,  depends 
exclusively  on  the  act  of  the  legislature  of  the  12th  of  Jan.,  1842,  which  pro- 
vides that;  **The  powers  heretofore  conferred  on  the  general  council  of  the  city 
of  New  Orleans  shall  be  so  construed,  as  to  authorize  them  to  fix  the  rate  Uiat 
shall  be  levied  as  an  annual,  or  other  tax,  or  license,  on  and  to  be  paid  by  ill 
brokers,  merchants,  traders,  wholesale  and  retail  dealers,  hotels,  boarding  houses, 
theatres,  theatrical  and  other  like  performances,  grog  shops,  bar  rooms,  cabareto 
and  all  other  callings,  professions,  business,  to  be  collected  under  the  authority 
of  the  council  of  the  different  municipalities,  on  such  persons  vending  within 
their  respective  limits,  and  exercising  said  callings,  professions  or  business,  and 
whether  such  persons  be  permanent  or  transient  residents  in  the  said  ciQr  of 
New  Orleans." 

The  authority  exercised  by  the  general  council  in  laying  taxes  is  derived  from 
a  special  grant  of  power,  and  there  is  no  warrant  for  extending  this  power  beyond 
the  objects  specified.  The  acknowledged  power  of  the  State  itself  to  lay  taxes 
extends  to  the  persons  and  property  within  its  jurisdiction.  Brown  v.  7%£ 
State  of  Maryland,  12  Wheaton,  441.  Civil  Code,  article  9.  We  have  been 
referred  to  no  authority  shewing  that  it  extends  further.  The  concluding  para- 
graph of  the  section  of  the  act  of  1842  quoted,  seems  to  us  to  confine  the  power 
granted  within  its  just  and  proper  limits,  and  not  to  purport  to  operate  upon  per- 
sons other  than  permanent  residents  or  sojourners.  On  general  piincifdes, 
accorditig  to  the  rules  by  which  die  by-laws  of  municipal  corporations  are  always 
construed,  in  reference  to  the  mode  in  which  the  taxing  power  has  been  uniform- 
ly exercised  in  this  State,  and  elsewhere,  as  we  believe,  and  under  the  statnts  by 
virtue  of  whtch  the  ordinance  was  enacted,  no  other  construction  can  be  given  to 
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the  article  than  that  which  is  in  conformity  with  the  fair  intendment  of  the  statute       Skcond 
itsetf.     Under  that  construction,  which  renders  residents,  whether  permanent  or  ^^^^^^*^^^''^» 
transient,  to  use  the  very  words  of  the  statute,  liable  to  the  tax  for  the  business  of     Corm ino. 
banlung  and  buying  and  selling  bUls  of  exchange,  we  find  nothing  illegal  in  the 
ordinance. 

In  establishing  the  true  construction  of  the  article  imposing  this  tax,  we  virtu- 
ally exclude  every  other,  and  decide  against  that  which  is  assumed  by  the  plain- 
tiffs, and  which  has  been  recognized  by  the  district  court  in  the  judgment  against 
each  of  the  defendants  for  the  amount  of  the  tax.  The  firm  of  Corning  Sf  Co. 
is  established  in  New  Orleans,  and  both  the  defendants  were  engaged  in  buying 
and  seiHng  exchange  as  charged  in  the  petition.  Coming  resides  in  New  York« 
and  EgerUm  resides  in  New  Orleans. 

The  tax  we  find  to  be  lawful.  Coming  has  been  condemned  to  pay  a  tax 
which  he  did  not  owe,  not  that  the  tax  itself  was  illegally  imposed,  but  because  it 
did  not  apply  to  him.  The  amount  is  not  sufiicient  to  enable  this  court  to  take 
cognizance  of  the  appeal ;  the  only  decree  we  can  make  is,  to  dismiss  it. 

Appeal  dismissed. 


FoRMAN  et  al.  V.  Wai-kbii. 

An  agent  is  a  competent  witness  against  his  principal,  in  regard  to  the  business  of  hii 
agency. 

One  who  pnrchases  a  bill  of  exchange  from  an  agent,  dnly  antborized  to  draw  upon  his 
principal,  on  shipment  to  the  latter  of  produce  purchased  for  him,  ha«  nothing  to  do  with 
the  limitations  fixed  by  the  principal  as  to  the  price  of  the  produce,  unless  proved  to  have 
been  aware  of  them. 

Where  an  agent  is  authorized  to  ship  to  his  principal,  and  to  draw  on  him,  ''with  bill  of  lading 
attached,"  it  is  unimportant  that  the  bill  of  lading  be  not  maUridUy  attached  or  fastened  to 
the  hill  of  exchange.  It  is  sufficient  that  the  bill  of  exchange  be  drawn  on  the  shipment, 
and  that  the  bill  of  lading  be  delivered  with  it  to  the  purchaser  of  the  bilL 

APPEAL  from  the  Thffd  District  Court  of  New  Orleans,  Kennedy j  J,  Stock- 
/on  and  Steele^  for  the  plaintiffs.  Elmore  and  King^  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs  have  sued  the  defendant,  to  recover  an  alleged 
balance  due  on  three  certain  bills  of  exchange,  drawn  in  Cmcinnati  hy  John  O. 
Wasson,  on  the  defendant  in  New  Orleans,  payable  at  sight.  They  were  pro- 
tested on  presentment.  An  arrangement  was  however  made,  by  which  the 
produce,  on  which  the  bilLs  were  drawn,  was  sold  in  New  Orleans  by  the  defend- 
ant, the  proceeds  of  which  were  applied  in  part  payment  of  the  bills. 

The  aUegations  on  which  the  liability  of  the  defendant  is  based,  are,  tiiat 
Wasson,  the  drawer  of  the  bills,  was  the  agent  of  the  defendant,  and  wai 
empbyed  by  him  to  purchase  oats,  hay,  and  horses,  in  the  western  country ; 
that  he  had  full  power  to  draw  the  bills,  in  order  to  provide  funds  for  mafeiug^said 
purchases ;  that  the  petitioners,  having  confidence  in  the  honesty  and  good  &ith 
of  said  Walker,  gave  to  his  agent  the  full  value  of  said  bills,  the  proceeds  of  which 
were  applied  to  the  objects  of  said  agency,  for  the  defendant,  and  m  accordance 
wi&  his  instructions ;  that,  at  the  time  of  selling  the  said  bills  of  exchange,  the 
«ud  agent  shipped  to  the  said  defendant  a  large  quatitity  of  oats,  which  had  beea 
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FoRMAH  paid  for  with  the  proceeds  of  siud  bills,  and  transfeired  to  the  petitioners  the  bOb 
Walker,  ^f  bidiog,  as  a  security  for  their  payment.  The  plamtiffs  also  charge  thet, 
throughout  the  whole  business  the  defendant  acted  with  the  intention  to  defraud 
them  and  others ;  he,  the  said  defendant,  being  in  the  habit  of  paying  bills  thus 
di-awn,  as  long  as  the  purchases  made  on  his  account  turned  out  to  be  profitable. 
The  defendant  has  pleaded  the  general  issue,  and  charges  collusion  and  combi- 
nation between  the  plaintiffs  and  J.  G.  Wasson,  with  the  view  of  defrauding  and 
injuring  him.  There  was  judgment  in  favor  of  the  plaintiffs  for  the  sum  of  seven 
hundred  and  ninety  eight  doUars  twenty  five  cents,  with'  legal  interest  from 
judicial  demand,  until  paid,  and  costs  of  suit.    The  defendant  has  appealed. 

A  bill  of  exceptions  was  taken  to  the  admission  of  the  testimony  of  Wasson,  od 
the  ground  of  interest.  No  exception  was  taken  to  any  particular  portions  of  his 
testimony  as  inadmissible ;  and,  we  think,  the  court  di^  not  err  in  admitdng  the 
testimony,  under  the  issues  between  the  parties.  He  was  undoubtedly  the 
agent  of  the  defendant,  and  upon  principle  a  competent  witness. 

It  appears  that  the  plaintiffs,  who  are  merchants  in  New  Orleans,  received  from 
a  member  of  their  house,  who  was  at  Cincinnati,  bills  of  lading  for  two  shipments 
of  oats,  with  directions  to  deliver  the  bills  of  lading  to  the  defendant,  on  his  paying 
one  of  the  bUls  on  which  this  suit  was  brought ;  that  afterwards,  the  plaintiiTs 
received  bills  of  lading  for  two  other  shipments,  with  the  same  directions  with 
reference  to  the  two  other  bills,  which  form  a  part  of  the  plaintiffs'  present 
demand.  The  bills  of  lading  were  tendered  to  the  defendant  on  his  payment  of 
the  bUls  of  exchange,  which  were  drawn  at  sight,  but  which  he  refused  to  accept 
or  pay.  The  bUls  of  exchange  were  not  attached — ^that  is,  were  not  fristened  to 
the  bills  of  lading  when  they  came  to  hand,  but  were  received  at  the  same  time. 
The  transaction,  on  the  part  of  the  plaintiffs,  through  their  partner  in  Cincinnati, 
appears  to  have  been  perfectly  fair,  and  according  to  mercantile  usage.  The  bills 
of  exchange  were  taken  with  the  bills  of  lading,  as  thebr  security,  and  the  equiva- 
lent given  for  them  was  applied  to  the  benefit  of  the  defendant,  in  the  purchase  of 
produce. 

It  appears  by  the  correspondence  between  the  defendant  and  Wassoih  tbat 
before  the  purchase  of  the  bills  by  the  plaintiffs,  Wasson  had  drawn  several  bills 
on  shipments  from  Cincinnati,  in  the  same  manner  as  these  appear  to  have  been 
drawn.  The  agency  of  Wasson  was  of  the  most  extensive  character,  for  the 
purchase  of  produce  of  this  description,  so  fiir  as  relates  to  quantity ;  and,  we 
think,  the  purchasers  of  bills  had  nothing  to  do  with  tiie  lunitations  fixed  by  the 
defendant,  on  the  prices  to  be  paid,  unless  they  were  apprized  of  them.  For  the 
authority  of  Wasson  to  draw  these  bills,  we  think  the  defendant's  letter  of  March 
19th,  1847,  is  sufiScient.  The  following  is  an  extract :  *«  Get  the  twenty  dionsand 
bushels  you  speak  of;  do  not  let  them  go  out  of  your  hands ;  oats  and  hay,  yoa 
know,  I  must  have.  You  can,  if  necessary,  when  you  ship  me  oats  and  horses, 
draw  on  me,  with  bill  of  ladmg  attached,  at  ten  days'  sight ;  and,  if  you  find  it 
necessary,  at  one  day's  sight,  for  not  over  $1000  at  one  tune ;  yon  might  even,  if 
compelled,  draw  at  sight." 

We  think  there  is  nothmg  in  the  objection  taken  by  the  counsel  for  the  defend- 
ant, that  the  bills  of  exchange  were  not  in  conformity  with  this  letter,  beeaose  the 
bills  of  lading  were  not  materially  attached  to  them.  It  m  sufficient,  accordmg 
to  the  understanding  of  mercantile  men«  that  the  biU  of  exchange  should  bs 
drawn  on  the  shipment,  and  that  the  bill  of  lading  be  delivered  with  it  to  the 
purchaser.    It  is  not  pretended  that  the  defendant  was  not  regnhrly  apprind  If 
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his  agent  of  the  drawing  of  die  bilb,  and  of  the  shipments  against  which  they  were 
drawn. 

The  district  judge  considered  this  case  with  great  care,  and  we  concur  with  him 
in  the  results  of  his  opinion.  It  would  be  against  eveiy  principle  of  mercantile  law 
to  enable  a  man,  under  circumstances  like  these,  after  creating  a  credit  in  favor  of 
bills  drawn  by  his  own  agent,  and  for  his  own  benefit,  to  throw  the  loss  of  his 
speculations  on  the  bond  fide  holders.  Judgment  qffirmed. 
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SUCCBSSION   OF    GrBMILLON. 

Where  a  debtor,  wbo  had  execated  a  mortgage  to  secure  a  debt,  subieqaently  executes  a 
mortgage  on  other  property  as  a  farther  security  for  the  same  debt,  the  last  act  reciting  that 
the  debt  for  which  the  original  mortgage  was  given  was  still  due,  that  the  debtor  was  unable 
to  pay,  and  that  an  extension  of  time  had  been  granted,  but  without  describing  the  character 
or  site  of  the  property  included  in  the  first  mortgage,  the  inscription  of  the  last  mortgage 
will  not  be  equivalent  to  a  re-inscription  of  the  first,  which,  if  not  re-inscribed  within  ten 
years  irom  the  date  of  the  first  inscription,  will  lose  its  rank.  Per  Cur,  The  Code  requires 
the  inscription  to  be  renewed  in  the  manner  in  which  it  was  first  made. 

The  statute  of  27  of  March,  1835,  s.  2,  which  authorizes  married  women  who  have 
attained  the  age  of  twenty-one  years,  to  renounce,  by  notarial  act,  with  the  consent  of  their 
husbands,  in  favor  of  third  persons,  their  dotal,  paraphernal,  and  other  rights,  provides  that 
the  notary,  before  receiving  the  signature  of  any  married  woman,  shall  detail  in  the  act,  and 
verbally  explain  to  her,  out  of  the  presence  of  ber  husband,  the  nature  of  her  rights,  and  of 
the  contract  sbe  agrees  to;  and  where  such  an  explanation  has  not  been  made  to  her,  the 
renunciation  will  be  of  no  effect  A  substantial  compliance  with  the  proviso  is  essential  to 
the  validity  of  the  renunciation. 

Where  a  husband  purchases  real  estate  at  a  sale  of  the  suceession  of  his  wife's  father,  giving 
his  notes  for  the  price,  and  receiving  a  conveyance,  and,  in  the  partition  of  the  estate  among 
the  heirs,  the  husband's  notes  are  assigned  to  the  wife  as  her  share,  and,  after  the  homologation 
of  the  partition,  the  husband  receives  the  notes  firom  the  parish  judge,  and  gives  a  receipt 
for  them,  as  his  wife's  share,  and  there  is  no  proof  diat  the  notes  were  ever  delivered  or 
paid  by  him  to  the  wife,  nor  that  she  had  the  separate  administration  of  her  property,  the 
wife  will  be  entitled  to  a  legal  mortgage  on  all  the  property  of  her  husband  for  the  reim- 
borjement  of  the  amount  of  the  notes.  And  in  such  a  case,  the  reception  of  the  notes,  the 
circumatancea  of  that  receptbn,  and  their  origin  being  proved,  the  burden  of  proving  that 
they  were  afterwards  given,  or  paid,  by  the  husband,  to  the  wife,  is  thrown  on  the  party 
opposing  the  mortgage. 

Dedaion  in  JoAnson  v.  Piltter,  4  Rob.  71,  that  the  word  **same,"  in  art.  2367  C.  C.  relates 
act  to  the  proceeds  of  the  paraphernal  property  sold,  as  contemplated  by  the  preceding 
clause,  but  to  the  paraphernal  property  itself;  the  law  intending  to  secure  the  wife,  in  every 
case,  where  the  husband  disposed  of  her  property  for  his  individual  benefit,  a£Brmed. 

Medical  services,  rendered  after  the  death  of  a  party  to  slaves  belonging  to  his  succession, 
are  privileged,  being  for  the  benefit  of  the  creditors  and  heirs. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J. 
Coolty,  for  the  opponent,  appellant. 
Lacoste^  contra,  contended,  1.  That  the  first  mortgage  was  not  legally  renewed 
by  the  second,  the  latter  not  containing  any  description  whatever  of  the  property 
mentioned  in  the  former,  as  required  by  arts.  3273,  3274  C.  C.  See  also  Ells  v. 
Sim,  2  Annual  251.  Duranton,  page  427,  no.  369  to  372  C.  C.  3333.  Shep- 
herd v.  Orleans  CotUm  Press,  2  An.  100.  Ibid  pp.  620,  768,  799.  2.  That, 
the  renuneiationj  in  the  act  of  mortgage  of  June  29th,  1838,  is  illegal  and  null,  in 
tbis,  that  it  does  not  i^pear  from  the  act  itself,  nor  from,  any  evidence  dehors  the 
wt,  that  the  formalities  required  by  the  second  section  of  the  act  of  1836,  p.  163, 
^ere  complied  with.  3.  That  the  hereditary  portion  of  Pauline  Joffrion  was 
imputed  to  the  extinguishment  of  a  debt  of  equal  amount  due  by  her  husband  to 
the  succession  of  her  father,  and  she  is  clearly  entitled  to  a  mortgage  on  his 
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Succxssioir    property,  to  secure  the  reimbursement  of  her  paraphernal  funds,  liiufl  converted 

^'  to  her  husband^s  individual  interest.     Rowley  ▼.  Rowley^  19  L.  574.     4  Rob.  71, 

GmtMiLLOH.    JJ4      ^  ijj   347      g  jjj  J54      rj  i^  gg      2  j^„   ^^^^  g^g      c  Q  2367. 

The  judgment  of  the  court  was  pronounced  by 

Slidell  J.  The  principal  controversy  in  this  case  is  between  the  wife  of  the 
deceased,  who  has  renounced  the  community,  and  Poydras,  the  appellant. 

The  deceased  executed  a  mortgage  in  favor  of  Poydras,  in  1834,  which  was 
recorded  in  that  year.  In  1838,  another  mortgage  of  additional  property  was 
executed  fbr  the  same  debt.  This  act  recited  that  the  deceased  was  indebted 
to  Poydras  in  a  capital  sum  of  $6450  95,  being  the  same  debt  mentioned  m  the 
act  before  the  same  notary,  on  the  15th  October,  1834,  by  which  a  mortgage  had 
been  given ;  and,  upon  stating  the  inability  of  the  mortgagor  to  pay,  and  that  an 
extensbn  had  been  granted,  he,  for  additional  security,  mortgaged  other  property. 
His  wife  intervened  in  this  act,  and  renounced  in  favor  of  the  mortgagee.  It 
was  recorded  in  1838.  The  act  of  1834  was  reinscribed  in  1845.  In  1842,  the 
deceased,  as  is  alleged,  became  a  debtor  to  his  wife  for  her  pan^ihemal  property, 
received  and  converted  to  his  own  use,  and  a  tacit  mortgage  was  thus  acquired  in 
her  favor. 

The  wife  contends  that  the  mortgage  of  1834  lost  its  precedence,  as  against 
her,  by  the  failure  to  inscribe  it  within  ten  years.  Poydras  meets  this  objection 
by  asserting  that,  the  inscription  of  the  act  of  1838  was  equivalent  to  a  reinscrip- 
tion  of  the  antecedent  mortgage,  to  which  its  recital  referred. 

The  Code  requires  that  inscriptions  must  be  renewed  in  the  manner  in  whick 
they  were  first  made.  Without  attempting  to  define  the  precise  formalities  to  be 
observed  imder  this  provision  of  the  law,  it  is  sufiScient  to  say  that,  the  recording 
of  an  other  act  containing  a  recital  so  naked  as  was  presented  in  the  present  case, 
is  not  a  compliance  with  the  law.  It  was  entirely  silent  as  to  the  character  or 
site  of  the  property  mortgaged. 

The  appellant's  case  is  not  aided  by  the  wife's  renunciation  in  the  act  of  1838. 
The  statute  of  1835  authorizes  married  women,  who  have  attained  the  age  of 
twenty  one  years,  to  renounce,  by  notarial  act,  with  the  consent  of  their  hus- 
bands, in  favor  of  third  persons,  then-  dotal,  paraphernal  and  other  rights.  Bat 
tiie  statute  contains  the  proviso^  that  the  notary  public,  before  i*eceiving  the 
signature  of  any  married  woman,  shall  detail  in  the  act,  and  verbally  explain  to 
her,  out  of  the  presense  of  her  husband,  the  nature  of  her  rights  and  of  the  con- 
tract she  agrees  to.  A  substantial  compliance  with  the  proviso  is  essential  to  the 
validity  of  the  renunciation.  One  of  its  motives  was  to  guard  the  wife  against  the 
influence  of  the  husband,  the  moral  effect  of  whose  presence  might  control 
her  willy  to  the  prejudice  of  her  interest.  This  formality  was  disregarded  in  the 
present  case,  and  the  renunciation  must  be  held  inoperative. 

But  it  is  said  the  wife  has  not  established  a  right  of  legal  mortgage,  within  the 
intendment  of  the  2367th  article  of  the  Code.  That  it  is  only  where  the  hus- 
band has  received  the  amount  of  the  paraphernal  property  alienated  by  his  wife,  or 
otherwise  disposed  of  the  same  for  his  individual  interest,  that  the  law  accords  a 
legal  mortgage. 

Before  considering  this  point,  a  brief  notice  of  the  facts  is  necessary.  Mrt* 
Qremillon  was  one  of  the  heirs  of  her  father,  Joseph  Joffrion,  At  a  sale  of  the 
the  real  estate  of  her  parent,  her  husband  became  a  purchaser,  gave  his  notes, 
and  received  conveyances.  When  a  judicial  partition  of  JoffriorCs  succession 
was  made  among  his  heirs,  the  husband's  notes  were  assigned  to  Mrs,  Gremillon 
as  her  share.     In  1842,  after  the  partition  was  homologated,  Gremillon  received 
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these  notes  from  the  parish  judge,  and  gave  a  receipt  for  them  as  his  wife*s  share     Sccckssion 
of  the  succession.  There  is  no  evidence  to  show  that  the  notes  were  ever  delivered,    qukmillon. 
or  paid,  to  her  by  her  husband,  nor  that 'she  had  the  separate  administration  of 
her  property. 

Article  2367  reads  thus :  "The  wife  may  alienate  her  paraphernal  property  with 
the  authorization  of  her  husband,  or,  in  case  of  refusal  or  absence  of  the  hus- 
band, with  the  authorization  of  the  judge ;  but  should  it  be  proved  that  the  hus- 
band has  received  the  amount  of  the  paraphernal  property  thus  alienated  by  his 
wife,  or  otherwise  disposed  of  the  same  for  his  individual  interest,  the  wife  shall 
have  a  legal  mortgage  on  all  the  propeity  of  the  husband  for  the  reimbursing  of 
the  same." 

In  Johnson  v.  Pilster,  4  Rob.  71,  it  was  held  that  the  word  *'  same  "  points, 
not  to  the  proceeds  of  the  paraphernal  property  sold,  as  contemplated  in  the  prior 
clause,  but  to  the  paraphernal  property  itself;  and  that  the  law  intended  to 
secure  the  wife,  in  every  case,  where  the  husband  disposed  of  her  property  for  his 
individual  interest.  This  interpretation  is  justified  by  the  reasoning  of  the  court 
upon  the  language  of  the  articie  as  a  whole ;  and  derives,  perhaps,  addition- 
al force  from  the  broad  terms  of  the  french  text — ou  en  a  autrement  profiU 
pour  son  henejice  particular.   See  also  Comptonv.  Her  Husband^  6,  Rob.  167. 

Now,  in  the  present  case,  the  husband  has  become  the  owner  of  real  estate 
belonging  to  the  succession  of  which  his  wife  was  an  heir ;  and  the  price  which  fell 
to  her  share  in  the  succession  went  into  his  hands.  So  that,  in  point  of  fact,  he  haa 
turned  her  estate  to  his  individual  interest. 

The  appellant  concedes  that  the  case  would  have  come  within  the  Code,  if  the 
price  for  which  the  husband  purchased  had  been  cash,  and  if  the  husband  had 
paid  it  to  the  succession,  and  then  received  it  again  as  his  wife's  share.  Substan- 
tially the  case  is  the  same,  although  the  husband  bought  on  a  credit  and  gave  his 
notes.  The  wife's  property  is  gone,  and  has  been  converted  to  the  husband's  use 
as  much  in  the  one  case  as  in  the  other.  It  is  proper  to  observe  that  the  husband's 
notes  took  the  place  of  so  much  real  estate  of  the  succession,  sold  at  public  sale, 
and,  as  we  may  infer  in  the  absence  of  contrary  evidence,  at^ts  fair  value.  The 
reception  of  the  notes  by  the  husband  being  proved,  and  the  circumstances  of  that 
reception  and  of  their  origin,  we  think  the  burden  was  thrown  on  the  oppos- 
ing creditor  to  prove  that  they  were  after\vard8  given  or  paid  by  the  husband 
to  the  wife. 

As  the  wife's  mortgage  for  paraphernal  rights  absorbs  the  proceeds  of  sale  of 
the  real  estate  of  Gremillon's  succession,  it  is  not  material  to  consider  her  alleged 
mortgage  for  dotal  cliums. 

The  district  judge  was  satisfied  by  the  evidence,  of  the  justice  of  Dr^  Mayne's 
claim;  and  we  do  not  consider  the  decree  as  requiring  amendment  on  that  score. 
A  portion  of  the  medical  services  were  rendered  to  slaves  belonging  to  the  suc- 
cession, after  Chendllon^s  death.  These  ai'e  properly  privileged ;  the  disburse- 
ment being  for  the  preservation  of  the  estate,  and  enuring  to  the  benefit  of  its 
creditors.  Judgment  ({ffirmed. 


Stanfield   V.  Tucker,  Executor. 

Wbere  a  debtor  tranfifers  to  his  creditor  the  notes  of  a  third  person,  bearing  interest  at  ten 
per  cen(  a  year,  for  an  amount  exceeding  liis  debt,  to  enable  the  creditor  to  pay  himseltV 
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Stahfisld 

V. 

Tucker. 


and  the  latter,  finding  on  a  settlement  with  the  maker  of  the  notes  that  he  was  entitled  to 
credits  which  reduced  the  sum  dae  below  the  amoant  c^  the  notes,  but  left  a  balance  ex* 
ceeding  the  amoant  dae  by  the  transferrer  of  the  notes,  takes  new  notes  from  sach  diini 
person,  payable  to  himself,  which  are  admitted  to  be  good,  for  the  whole  balance  dae  by 
him,  bearing  interest  at  ten  per  cent  a  year,  the  debtor  will  be  entitled  to  recover  from  hii 
creditor,  by  whom  the  new  notes  were  taken,  the  amoant  by  which  the  new  notes  exceed- 
ed the  sam  dae  to  the  creditor,  sapposing  so  mach  of  the  new  notes  to  remain  unpaid,  with 
interest  at  ten  per  cent  a  year  from  their  date ;  bat  in  this  case,  the  principal  having 
adopted  the  novation,  the  agent  must  be  allowed,  if  he  choose,  to  give  the  unpaid  new 
notes  in  payment  pro  tanto.  Aliter  in  case  the  whole  amoant  of  the  new  ootec 
had  been  collected,  in  which  case  the  agent  woald  be  liable  only  for  interest  at  five 
per  cent  a  year  on  any  balance  due  to  the  principal,  from  the  time  when  it  was  actoiUy 
collected.  The  mandate  of  the  creditor  was  to  collect  the  debt  dae  by  such 
third  person,  to  pay  himself  out  of  the  proceeds,  and  to  account  to  his  principal  ibr  the 
surplus.  He  violated  the  mandate  by  taking  the  new  notes,  and  thus  novating  the  debt 
In  consequence  of  this  violation,  the  principal  coald  either  consider  his  creditor  as  having 
made  the  debt  of  such  third  person  his  own,  and  claim  the  surplus  from  him  at  once ;  or, 
he  might  adopt  the  transaction,  and  treat  the  notes  as  acquired  for  his  benefit ;  and  where 
there  is  nothing  to  show  that  the  principal  has  done  any  act  to  deprive  himself  of  the 
choice,  the  institution  of  an  action  against  his  debtor  to  recover  the  balance  due  him  with 
interest  at  ten  per  cent  a  year  from  the  date  of  the  new  notes,  will  be  considered  as  an 
adoption  of  the  novation.  Art.  2984  C.  C,  which  declares  that  '*  the  attorney  is  answer- 
able for  the  interest  of  any  sum  of  money  he  has  employed  for  his  own  use,  from  the  time 
ho  has  so  employed  it,  and  for  that  of  any  sum  remaining  in  his  hands,  from  the  day  he 
becomes  a  defaulter  by  delaying  to  pay  it  over,"  making  the  agent  responsible  only  for 
legal  interest,  must  be  construed  in  connection  with  other  principles  of  the  law  of  agency, 
which  declare  that  profits  made  by  the  agent,  whether  in  the  ordinary  course  of  .the  busi- 
ness of  the  principal,  or  by  a  violation  of  his  duty  as  agent,  shoold  bekmg  to  the  princi- 
pal. C.  C  2974.  {EwtUt  C.  J.  and  RoU^  J.,  dissenting.] 
Art.  2964  C.  G.  was  enacted  in  the  interest  of  the  principal,  and  not  to  shield  the  unfaidifal 
agent;  and  should  be  so  construed  as  not  to  conflict  with  other  rules  adopted  by  the  law  in 
favor  of  the  principal,  and  to  secure  strict  good  faith  in  the  agent  [EuttU^  C.  J.  umI 
Rottt  J.,  dissenting.] 

APPEAL  from  the  District  Court  of  Lafourche  Interior,  Burke^  J. 
iS.  L.  Johnson,  for  the  appellant,     /.  C.  Beatty,  for  the  defendant. 

The  court  being  equally  divided,  the  judgment  of  the  lower  court,  under  art 
68  of  the  constitution,  is  affirmed. 

Slidell,  J.  Stanfield  owed  Robinson  $10,000.  To  enable  Robinson  to  pay 
himself,  Stanfield  transferred  to  him  notes  of  C  Aiibert,  bearing  ten  per  cent 
interest,  amounting  to  about  817,000.  On  a  settlement  between  Robinson  and 
Aubert,  it  was  found  that  Aubert  was  entitled  to  credits  which  reduced  Stan- 
fieUVs  claim  to  $13,667  12,  for  which  amount  Avhert  gave  Rjobin»on  new 
notes,  payable  to  Robinson^  sorter,  and  bearing  ton  per  cent  interest  from  the  date 
of  the  settlement  1st  April,  1842,  until  paid.  A  portion  of  these  notes  has  been 
paid ;  some  are  yet  unpaid,  but  are  all  considered  good.  The  defendant  admiu 
that  plaintiff  is  entitled  to  $3657  12 ;  but  contends  that  Robinson^s  estate  can 
only  be  held  to  pay  five  per  cent  interest,  &om  1st  April,  1842.  The  pJaiDtiiT 
asserts  a  right  to  ten  per  cent  interest. . 

Under  the  assignment,  it  was  the  duty  of  Robinson  to  collect  the  debt  due  by 
AubeTt,  apply  the  fund  to  the  payment  of  his  own  claim,  and  account  to  Stan- 
field for  the  surplus.  Robinson  was,  therefore,  a  trustee  for  Stai^ld.  A» 
such  trustee,  he  stood  towards  him  in  the  relation  of  agent  to  principal ;  and  not 
the  less  so  because  his  authority  was  coupled  with  an  interest  Stanfield  could 
not  revoke  the  authority,  without  paying  Robinson  ;  but,  on  the  other  hand, 
the  latter  could  do  no  act  inconsistent  with  the  mandate  which  he  had  accepted. 
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and  the  trust  with  which  the  fund  was  clothed.   Keeping  in  view  these  relations     Stakjield 
of  trustee  and  agent,  the  solution  of  the  controversy  is  free  from  difficulty.  Tucker. 

RohinsoiVs  mandate  was  to  coUect  the  debt  from  AtibtrU  He  violated  this 
mandate  by  taking  the  new  notes  of  Aubert,  and  thus  novating  the  debt.  The 
right  of  Starifield,  by  reason  of  this  violation,  was  two  fold :  He  could  either  con- 
sider Robinson  as  having  made  the  Aubert  debt  his  own,  and  claim  the  surplus  at 
once  from  him ;  or,  if  he  chose,  adopt  the  transaction,  and,  treat  the  new  notes 
as  acquired  for  his  benefit.  There  is  nothing  to  show  that  Stanfield,  or  his 
representatives,  did  any  act  to  deprive  them  of  this  choice.  The  present  action, 
in  my  opinion,  adopts  the  novation,  and  claims  the  benefit  of  it.  I  think,  he  is 
clearly  entitled  to  it ;  for  it  is  a  benefit  made  from  his  own  property. 

It  is  true  that  our  Code  contains  a  provisk>n  that :  "  The  attorney  is  answera- 
ble for  the  interest  of  any  sum  of  money  he  has  employed  to  his  own  use,  from 
the  time  he  has  employed  it ;  and  for  that  of  any  sum  remaining  in  his  hands, 
from  the  day  he  becomes  a  defaulter,  by  delaying  to  pay  it  over."  If  the  rights 
of  the  party  are  to  be  controlled  exclusively  by  this  article  of  the  Code,  it  might 
be  beyond  our  power  to  allow  a&y  thing  more  than  five  per  cent  interest,  the 
Ugal  interest  there  contemplated.  But  this  article  of  the  Code  must  be  con- 
strued in  connection  with  other  principles  of  the  law  of  agency.  It  was  undoubt- 
edly enacted  in  the  interest  of  the  principal,  not  to  shield  the  unfaithful  agent; 
and  should  not,  therefore,  conflict  with  other  rules,  adopted  by  the  law  in  favor 
of  the  principal,  and  for  the  purpose  of  securing  that  strict  good  faith,  which  is 
exacted  from  him  who  stands  in  a  situation  of  confidence  with  regard  to  another. 
It  is  a  fiuniliar  principle  of  the  law  of  agency  that,  profits  which  are  made  by 
the  agent,  in  the  course  of  the  business  of  the  principal,  belong  to  the  latter. 
When  the  profits,  says  Mr.  Story,  are  made  by  a  violation  of  duty,  it  would  be 
obviously  unjust  to  allow  the  agent  to  reap  the  fruits  of  his  own  misconduct ; 
and  when  the  profits  are  made  in  the  ordinary  course  of  the  business  of  the 
agency,  it  must  be  presumed  that  the  parties  intended  that  the  principal  should 
have  the  benefit.  Treatise  on  Agency,  §  207.  In  the  same  spirit  our  Code  speaks : 
"He  is  bound  to  restore  to  his  principal  whatever  he  has  received  by  virtue  of 
his  procuration,  even  should  he  have  received  it  unduly.**     C.  C.  2974. 

It  is  true  that  cases  might  occur,  where  it  would  be  impossible  to  ascertain  and 
identify  the  profits  made  by  the  agent,  by  the  use  of  his  principaVs  money  or 
other  breach  of  duty ;  and,  from  the  necessity  of  the  case,  the  court  would  then 
be  restricted  to  the  mere  allowance  of  interest.  But  where  there  has  been  such 
an  appropriation  of  the  trust  property  that  it  can  be  clearly  and  unequivocally 
identified,  the  change  which  it  has  undergone  in  point  of  form  should  not  be 
permitted  to  frustrate  the  just  pursuit  of  the  principal,  and  put  a  profit  into  the 
pocket  of  the  agent  or  trustee,  at  his  expense.  Bonse  fidei  hoc  congruit,  ne  de 
alieno  lucrum  sentiat 

But  for  what  time  are  we  to  aUow  the  ten  percent  interest?  The  debt  due 
by  Aubert  is  the  trust  fund,  which  Robinson  has  had  under  his  administration  for 
the  purposes  contemplated  in  the  agreement  of  the  parties.  This  debt  bore  ten 
per  cent  interest.  No  part  of  it  was  paid  before  1845,  and  a  part  is  still  unpaid. 
Ten  per  cent  has  been  collected  on  what  was  paid ;  and  will  be  collected  on  the 
residue,  for  the  debt  is  admitted  to  be  good.  Robinson  had  a  right  to  pay  him- 
self first,  to  the  amount  of  $10,000  ;  and  as  the  defendant  has  not  thought  pro- 
per to  furnish  an  accoimt,  it  does  not  appear  tlut  there  was,  at  the  date  of  the 
suit,  enough  realized  to  leave  a  surplus  after  paying  Robinson^s  claim.  It  was 
part  of  the  agent*i  duty  to  render  this  account,  and  he  must  take  the  conse- 
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Stahpixld  quences  of  his  silence.  As  a  pordon  of  the  Auhert  notes  is  still  unpaid,  and  their 
Tu(^R.  amount  is  not  shown,  we  will  consider  that  amount  as  equivalent  to  the  plaintiff^s 
interest  in  the  fund ;  and  as  that  fund  will  be  coDected,  with  ten  per  cent  inter- 
est from  1642,  it  is  right  that  the  plaintiff  should  have  interest  irom  that  date. 
'  If  it  had  appeared  that  the  entire  fund  had  been  collected  by  the  trustee,  before 
he  was  put  in  default,  I  should  probably  have  allowed  ten  per  cent  interest  down 
to  the  time  at  which  it  was  actually  collected  from  Aubert,  and  not  more  than 
five  per  cent  thereafter. 

As  the  plaintiff  adopts  the  novation,  the  defendant  must  have  the  privilege  of 
giving  the  unpaid  notes  of  Aubert  in  payment,  pro  tanto,  if  he  thinlis  proper  to 
do  so. 

Kino,  J.  I  concur  in  the  foregoing  opinion  read  by  Mr.  Justice  Slidell,  and 
adopt  the  reasons  which  he  has  assigned. 

RosT,  J.  It  is  stated  in  the  opinion  delivered  by  Mr.  Justice  Slidell,  that 
Robinson's  mandate  was,  to  collect  the  debt  from  Aubert ;  and  that  he  violated 
this  mandate,  by  taking  the  new  notes  of  Auhert  and  others,  and  novating  the  debt. 
That  the  right  of  Stanjield,  by  reason  of  this  violation,  was  two  fold  :  he  could 
either  consider  Robinson  as  having  made  the  Attbert  debt  his  own,  and  claim  &e 
surplus  at  once  from  him ;  or,  if  he  chose,  adopt  the  transaction,  and  treat  the 
new  notes  as  acquired  for  his  benefit;  that  there  is  nothing  to  show  that  Stan- 
field,  or  his  representatives,  ever  did  any  act  to  deprive  them  of  this  choice ;  and 
that  the  present  action  expressly  adopts  the  novation,  and  claims  the  benefit  of  it. 

I  concede  all  this,  except  that  the  plaintiff  is  now  claiming  the  benefit  of  the 
novation. 

The  benefit  of  a  novation,  is  the  immediate  liability  for  the  debt,  with  legal 
interest. 

I  admit  that  it  is  a  familiar  principle  of  the  law  of  agency  that,  profits  which 
are  made  by  the  agent  in  the  execution  of  the  mandate  belong  to  the  principal 
But  tiie  profits  claimed  were  nrwde  in  violation  of  the  mandate,  not  in  executioD 
of  it,  and  the  responsibility  of  Robinson  is  to  be  tested  by  other  rules.  Afbr 
an  express  denial  that  Robinson  acted  as  agent  in  novating  the  debt,  he  cannot  be 
held  responsible  in  that  capacity. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and  judgment  entered 
in  favor  of  the  plaintiff  for  the  sum  claimed,  with  interest  at  the  rate  of  ^e 
per  cent  only. 

Edstis,  C.  J.  I  concur  in  the  foregoing  opinion  read  by  Mr.  Justice  Rost, 
and  adopt  the  reasons  which  he  has  assigned.  Judgment  qfirmed,^ 


^J  ^  Gribley  et  ak  v.  Conner. 

A  party  will  not  be  permitted  to  deny  what  be  has  idemnly  acknowledged  in  a  jndictal 
proceeding. 

One  who  opposed  the  seizure  of  slayes  tinder  a  judgment,  on  the  ground  that  they  belonged 
to  hinif  and  whose  title  was,  on  the  trial  of  the  opposition,  adjudged  to  be  simnlated  and 
Irandalent,  having  pnrchased,  pending  the  opposition,  a  judgment  against  his  pretended 
rendor,  opposed  a  subsequent  seizure  of  the  same  slaves  under  the  judgment  under 
which  they  were  first  seized,  claiming  to  be  paid  out  of  the  proceeds  of  their  sale  ia 
preference  to  the  plaintiffs.  Hdd :  That  he  must  he  concluded  by  his  previous  daim  to 
the  ownenhip  of  the  slaves  on  which  he  now  pretends  to  bold  a  mortgage.    If  hia  claim 

*  The  judgment  below  allowed  interest  at  ten  per  cent  a  year  on  the  balance  due  to  the 
plaintiff  on  the  new  notes  from  their  date,  charging  her  with  the  expense  of  their  collectioa 
by  suit 
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to  Um  ownership  Were  tarue,  the  jadioial  mortgage  would  have  been  eztingauihed  by  con-       Giii3>LEr 

fojion.    C.C.3374.  _    ^^ 

ConttKR, 

APPEAL  from  Uie  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  In 
tJiifl  case,  on  motion  of  the  counsel  for  Barrow,  it  was  ordered  tbsA  the 
sheriff  retain  in  his  hands  the  proceeds  of  the  sale  of  certain  slaves  made  under 
execution,  until  the  further  order  of  court ;  and  that  the  plaintiffs  show  cause 
why  said  Barjow,  as  assignee  of  Tuiane,  should  not  be  paid,  in  preference  te 
the  plaintiffs,  the  balance  due  on  the  judgment  against  Conner  in  &vor  of  Ttdant, 
and  assigned  by  the  latter.    The  court  below  discharged  the  rule. 

Roselius,  Ear  the  plaintiffs*  L.  Janm  and  M.  Taylor,  for  the  .appellant, 
Barrow,  The  judges  being  equally  divided  in  ^opinion,  the  judgment  «f  the  lower 
court  is  affirmed,  under  art.  68  of  the  constitution. 

EusTis,  C.  J.  The  plaintiffs  seized  certain  slaves  as  the  property  of  -the 
defendant,  under  an  execution.  Robert  R,  Barrow  filed  a  third  opposition* 
claiming  to  be  paid  out  of  the  proceeds  of  the  slaves  in  preference,  to  the  plain- 
tiffs, by  virtue  of  a  judgment  in  favor  of  Patd  Tvlane  against  the  defendant,  of 
which  he,  the  said  Barrow,  alleges  himself  4»  be  the  owner.  Barrow  had,  on 
a  previous  occasion,  made  an  opposition  to  a  seizure  made  under  the  same 
judgment  by  the  plaintiffs  of  the  same  slaves,  on  the  ground  that  they  beloi^ed 
to  him,;  and  this  court  held  his  title  to  ihem  to  he  simulated,  fraudulent  and  void. 
The  district  court  decided  against  the  claim  of  Barrow,  and  he  has  appealed. 

The  appellant,  according  to  his  statement  of  the  case,  became  the  owner  of 
the  Tulane  judgment,  on  the  31st  Maxch,  1848.  The  first  opposition,  founded 
on  his  pretended  title,  was  then  pending  in  the  district  court,  and  was  not  adjudi- 
cated upon  until  May  following. 

There  have  been  presented  several  objections  to  the  right  of  the  appellant  to 
avail  himself  of  this  judgment  adversely  to  the  plaintiffs ;  the  most  material  is, 
that  he  is  estopped  by  his  previously  asserted  claim  to  the  ownership  of  the 
slaves,  on  whom  he  now  pretends  to  hold  a  mortgage.  It  is  clear  that,  if  his 
claun  to  the  ownership  were  true,  the  judicial  mortgage  as  to  the  slaves  would 
be  extinguished  by  confusion,  for  a  man  cannot  hold  a  mortgage  on  his  own 
property.  Civil  Code,  3374.  We  understand  it  to  be  a  rule  in  the  administra- 
tion of  justice,  that  a  man  shall  not  be  permitted  to  deny  what  he  has  solemnly 
acknowledged  in  a  judicial  proceeding,  nor  to  shift  his  position  at  wifl  to  a  contra- 
dictory one,  in  relation  to  the  subject  matter  of  litigation,  in  order  to  prostrate  and 
defeat  the  action  of  the  law  upon  it.  Sprigg  v.  Bank  of  Mount  Pleasant, 
10  Peters,  257.  Jackson  v.  Stevens,  16  Johnson  R.  110.  Jackson  v.  Murray, 
Id.  201.  Welland  Canal  Company  v.  Hathaway,  %  Wendell,  460.  Freeman 
▼.  Savage  et  al.  2  Annual,  269. 

RosT,  J.  I  concur  in  the  opinion  delivered  by  the  chief  justice,  and  adopt 
the  reasons  upon  which  it  rests. 

Slidell,  J.  The  previous  opposition  of  the  apppellant,  in  which  he  claimed 
Ihe  property  as  the  owner,  was  made  on  the  6th  June,  1847.  He  did  not 
acquire,  until  March,  1848  the  judgment,  from  the  recording  of  which  the 
general  mortgage  resulted  which  he  seeks  to  enforce.  I  know  of  no  rule  of  law 
which  compeUed  him  upon  acquiring  this  new  and  distinct  right  to  set  it  up  at 
once,  in  a  suit  in  which  he  was  litigating  the  question  of  ownenhip.  Indeed  it 
aaems  questionable  whother  he  would  have  been  permitted  to  amend  his  first 
oppositbn,  by  setting  up  the  newly  acquired  right.  The  objection  would  have 
^en  raised  that  it  ah»red  the  substance  of  the  demand. 

I  do  not  percebe  how  the  mala  fides  of  Barrow,  in  liecoming  the  amniatsi 
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Gridlit  readee  of  Conner^  can  affect,  to  his  detriment,  his  snbseqaendj  acquired  ri^ta  aa 
CoinrEiL  tranaferree  of  the  mortgage  right  of  Tulane.  That  Tulane  waa  a  hand  Jid^ 
judgment  creditor  of  Ckmner  ia  not  diaputed.  TkUane  certainly  could  muntain 
this  opposition.  There  ia  no  evidence  to  impeach  the  good  faith  of  Barrow,  ao  far 
aa  the  tranafer  from  Tulane  ia  concerned.  Why  then  haa  not  Barrow  the  same 
mortgage  lien  upon  the  property  which  his  author,  Jhdanef  had?  The  good  fiuth 
of  the  transferrer  inurea  to  the  tranaferree. 

It  is  very  true  that  a  man  cannot  be  at  the  aame  moment  the  mortgagee  and 
the  owner  of  hmd.  But  it  doea  not  follow  that  the  aaaertion  of  one  ri^t  estops 
the  subsequent  aaaertion  of  the  other.  A,  bringa  agunat  me  a  petitory  action 
for  a  tract  of  land,  and  prays  my  eviction.  I  defend,  aUeging  title.  A  succeeds, 
and  evicts  me.  I  then  attack  A,  upon  a  judgment  recorded  against  him  prior  to 
the  institution  of  his  petitory  action.  Am  I  estopped  because  I  did  not  set  op  my 
mortgage  in  the  former  suit,  when  the  title  was  at  iasue  ?  Clearly  not.  There 
18  no  res  judicata^  and  no  estoppel. 

Reverse  this  caae,  and  auppose  that,  in  June,  1847,  Barrow  had  filed  an  oppo- 
aition  aUeguig  himself  to  be  the  owner  of  a  judicial  mortgage  upon  the  property, 
and  as  such  entitled  to  preference  over  the  plaintiif  in  execution.  Suppose  that,  in 
1848,  during  the  pendency  of  thia  opposition,  he  discovers  tbat  Tulane  held  a  title 
as  owner  paramount  to  Conner^e  title,  and  purchased  this  title  from  Tulane. 
Barrow  giMB  to  trial  on  his  first  opposition,  and  is  defeated  on  the  ground  that 
hia  judgment  against  Conner  waa  fraudulently  obtained,  upon  a  pretended  daim 
having  no  existence.  Is  Barrow  estopped  from  afterwards  setting  up  his  tiye  as 
owner  derived  frt>m  Tulane?    1  cannot  think  so. 

Kino,  J.  I  concur  in  the  opinion  read  by  Mr.  Justice  Slidell,  and  adopt  the 
reasons  which  he  haa  aasigned.  Judgment  qffirmed* 


McMastbrs  V.  Mathee. 

An  actbii  againft  tiie  maker  of  a  promiisory  note  wID  be  prescribed  by  five  yean  from  its 
matority,  tboagh  the  maker  reiide  during  that  time  in  another  State,  where  the  bolder  wii 
aware  of  the  place  of  hia  reaidenoe. 

An  endoraement  of  a  partial  payment  made  on  a  promiiaoiy  note,  where  there  waa  no  evi- 
dence to  show  in  whoae  writing  it  waa,  nor  when  it  waa  mada,  will  not  intermpt  pre- 
Bcription. 

APPEAL  from  the  Fourth  District  Court  of  New  Oiieans,  Strawhridgc,  J. 
This  was  an  action  on  a  note  dated  and  payable  in  New  Orleana.  Van  Dal' 
•ofi«  for  the  appeUant.  PrenUis  and  Finney^  for  the  defendant.  The  judg- 
ment of  the  court  waa  pronounced  by 

Sliuell,  J.  We  think  the  plea  of  prescription  was  property  maintained.  See 
Hatch  V.  Qilmore^  3  An.,  608.  Duncan  v.  Ford.  Tyeon  v.  MeQUl^  15  La. 
145.  The  caae  of  Boyle  v.  Mann^  ante  p.  170,  is  not  in  point  There  the  evi- 
dence was  considered  aa  authorizing  the  inference  of  a  diahoneat  puipoae,  and 
that  the  debtor  had  departed  from  the  United  Statea  with  the  avowed  purpose  of 
baffling  his  creditcva.  Beaidea,  MatJur  appears  to  have  lived  in  Miaaiaaippi  from 
the  date  of  the  note  to  a  period  of  five  years  aubaequent  to  ita  maturity,  and  the 
plaintiff  was  aware  of  hia  residrace. 

We  are  also  of  opinion  that  the  district  judge  did  not  etr  in  refusing  to  consider 
Ihe  note  as  relieved  from  prescriptiou,  by  the  endoraement  which  appeared  on  it 
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It  matured  in  1841,  and  on  the  back  vna  written :  *«  Received  on  the  within  from    McMastxbb 
/.  E.  MorehouaCt  eighty-one 'doUars  in  gold,  December  11th,  1843."    This  suit      Mathek. 
was  brought  in  March,  1848.    There  was  no  evidence  to  show  in  whoee  hand 
writing  the  endorsement  was,  nor  when  it  was  put  there.    The  case  is  fully 
covered  by  that  of  Rotehoam  v,  BiUinglon^  17  Johnson,  181. 

Judgment  Harmed, 


Warnock  ».   City  of  Lafayette,  m_m\ 

The  power  of  removing  certain  monicipa]  officers  for  neg^gence  or  malfeaaance,  and  of 
declaring  their  ofllcea  vacant  and  ordering^  a  new  election,  conferred  upon  the  City  Oowor 
cil  of 'Lafayette  by  sec.  11  of  the  ttat  of  29  April,  1846,  to  be  exerciaed  "by  a  vote  of  two 
third*  of  that  body,"  nraat  be  construed  as  meaning  two  thirds  of  that  body  aa  legally  oon* 
Btitated  by  the  presence  of  a  quonun,  and  not  two  thirds  of  the  whole  nomber  of  members 
composing  the  oonncil. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.  ELlioU  and  Markt^ 
for  the  appellant.  Brewer,  for  the  defendant.  The  judgment  of  the  court 
was  pronounced  by 

EosTis,  C.  J.  The  petition  alleges  that  the  plaintiff  was  duly  elected,  on  the 
3d  of  May,  1847,  harbor  master  for  the  city  of  Lafayette,  for  the  term  of  one 
year,  and  that  he  discharged  the  duties  of  the  office  until  the  29th  of  November, 
1847,  when  he  was  suspended  from  office  by  the  mayor  and  city  council  of  said 
ci^ ;  and  that,  on  the  15th  day  of  December^  his  said  office  was  declared  Tacant; 
that,  at  a  new  election  ordered  by  said  mayor  and  city  council,  D.  Adam$  was 
elected  to  said  office,  and  has  performed  the  duties  since  the  30th  of  December, 
1847. 

The  petition  charges  that  the  proceedings  of  the  city  council  were  without 
any  of  the  formalities  of  law,  and  in  violation  of  the  acts  of  the  legislature  under 
which  the  said  mayw  and  council  held  their  authority ;  that  his  suspension  and 
removal  from  office  were  entirely  unwarranted,  the  vote  by  which  he  was  re- 
moved from  office  having  been  by  a  less  number  of  members  than  that  required 
by  law  for  the  removal  of  officers  of  the  corporation ;  that  there  never  was  a 
proper  notification  made  of  the  charges  against  the  plaintifiT,  nor  an  opportunity 
to  defend  himself  afforded  to  him ;  that  he  had  always  fiiithfully  and  honesUy 
discharged  the  duties  of  his  office,  and  accounted  to  the  proper  officers  for  the 
money  received  by  him  by  virtue  of  his  office  aforesaid.  The  object  of  this  suit 
is  to  recover  from  the  defendants,  who  are  the  mayor,  aldermen,  and  inhabitants 
of  the  city  of  Lafayette,  the  fees  and  emoluments  of  the  office  accruing  during 
the  year  for  which  he  was  elected. 

The  defence  is  that,  the  plaintiff  was  suspended  from  office,  and  the  office  de- 
clared vacant,  by  the  city  council  of  Lafayette,  in  consequence  of  the  plaintiff's 
malefeasance  in  office,  he  having  been  a  defaulter  and  api^ed  the  monies  received 
by  him  to  his  own  use.  The  distiict  judge  gave  judgment  in  favor  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 

By  the  act  of  the  29th  of  April,  1846,  entitled  an  act  to  reincorporate  the  city 
of  Lafayette,  the  harbor  master  and  certain  other  officers  of  the  corporation  are 
to  be  elected  annually  by  the  qualified  voters  of  said  city.  By  the  11th  section 
of  said  act,  the  city  council  is  empowered  to  decide  upon  the  election  and  quali- 
fication of  their  own  members,  and  of  the  officers^  elected  under  the  act ;  and. 
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Warnock     in  case  of  gross  negligence  or  malfeasance  in  office  of  any  officer  thns  elected,  od 
Lafatette.    charges  preferred  and  satisfactorily  established,  the  said  city  council  has  the  right, 
by  a  Tote  of  two  thirds  of  their  own  body,  to  declare  such  office  vacant,  and  to 
order  a  new  election. 

We  are  satisfied,  from  the  evidence,  that  the  city  council,  in  suspending  the 
plaintiff,  and  removing  him  from  office  by  declaring  the  office  vacant,  were  not 
only  justified  in  so  doing,  but  could  not  have  acted  otherwise,  consistently  with 
their  duties  to  their  constituency,  and  that  their  proceedings  on  the  charges  made 
were  legal  and  proper.  The  only  objection  among  those  made  by  the  plaintiff  to 
the  validity  of  their  proceedings,  which  we  think  it  material  to  notice,  is  that 
which  relates  to  the  number  of  votes  by  which  the  vacancy  of  the  office  was 
declared. 

The  council  is  composed  often  members.  At  the  session  in  question  nine  mem- 
bers only  were  present.  The  votes  on  the  resolution  by  which  the  office  was 
declared  vacant  were,  six  in  favor  of,  and  three  against  it ;  thus,  two  thirds  of  those 
present  voting  to  create  the  vacancy,  but  not  two  thh^  of  the  whole  number  of 
members  constituting  the  council.  By  the  11th  section,  before  quoted,  the  vote 
required  to  create  a  vacancy  is  two  thirds  of  their  own  body,  which,  it  is  insisted, 
means  two  thirds  of  all  the  members  composing  that  body.  In  aid  of  this  con- 
struction the  counsel  for  the  plaintiff  refers  to  the  debates  of  the  late  conventioD 
which  formed  the  constitution,  p.  675.  We  should  infer  from  those  debates  diat, 
ihe  terms  **  their  (mm  hodxf*  did  not  refer  necessarily  to  the  whole  number  of 
members  elected.  The  debate  was  upon  the  removal  of  the  judges  by  address 
of  three  fourths  of  each  hous€  of  the  general  assembly.  The  terms  are  not  the 
samor  and  the  argument  is  merely  one  of  analogy.  We  should  rather  incline  to 
the- opinion'  that  t^e  vote  required  to  remove  was,  two  thirds  of  the  body  as 
legally  constituted  by  the  presence  of  a  quorum.  We  observe  the  terms  used 
on  similar  occasions,  in  our  constitution  and  our  legislation  are  much  more  defi- 
nite, requiring  a  proportion  of  the  members  elected,  or  of  the  members  presest, 
as  the  case  may  be.  If  the  meaning  of  the  terms  be  doubtful,  the  french  text 
removes  every  doubt  as  to  the  purpose  and  intention  of  the  legislature.  Breed- 
love  V.  Turner^  9  Martin,  353.  The  corresponding  words  in  french  are :  **  J> 
canseil  aura  le  droit"  &c. ;  and  the  16th  section  of  the  act  provides  that  the 
mayor,  or,  in  his  absence  or  inability  to  act,  the  president,  and  a  majority  of  the 
members  elect  of  said  council,  shall  form  a  quorum  to  do  business.  The  vote  of 
Aie  six  members  was,  therefore,  sufficient  to  create  tire  vacancy. 

Judgment  cffirmtd. 


Succession  op  Montctowbkt. 


Where  tlaves  and  other  property  were  conveyed,  in  iDotfaer  Stater  by  a,  deed  of  tnut  for  tfa» 
benefit  of  a  creditor,  and  a  part  only  of  the  property  conveyed  \m  accoonted  fbr,  and  the 
creditor  is  prored  to  have  in  his  possession  some  of  the  slaves  so  conveyed,  besides 
having  received  various  smns  under  the  same  title,  no- portion  of  his  claim  can  be  allowed. 

APPEAL  from  the  District  Court  of  Madison,  Sdhy,  J.  •  R.  C,  Downetf 
Stacy  and  Sparrow,  for  the  appellant.  Stockton  and  Steele,  for  the  opponents. 
The  judgment  of  the  court  was  prenounced  by 
Host,  J.    This  case  was  before  us  on  a  former  appeal,  and  the  facts  of  it  are 
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folly  stated  in  the  opinion  then  delivered.  2d  Annual,  469.  It  was  remanded  Succession 
for  the  purpose  of  correcting  the  numerous  irregularities  in  the  record,  widi  mortoomsbt. 
instmctionB  to  the  court  below  to  require  a  new  account  and  tableau  to  be  filei 
bj  the  curator  of  Montgomery's  succession.  A  new  tableau  has  accordingly 
been  filed,  and  the  opponents  on  the  first  tableau  have  renewed  thenr  oppositions. 
The  judgment  of  the  district  court  sustains  them,  so  far  as  they  resisted  the  privi- 
lege claimed  by  W,  Jenkins  for  himself  and  /.  Jenkins,  except  for  the  amount 
of  $1508  75,  which  the  court  ordered  to  be  paid  by  privilege  under  the  deed  of 
trust  mentioned  in  the  former  opinion  of  the  court.  The  judgment  then  distributes 
the  remainder  of  the  fund  among  the  ordinary  creditors.  The  curator  has 
appealed,  and  the  opponents  ask  that  the  judgment  be  amended  in  their  favor. 

We  are  of  opinion  that  there  is  error  in  the  judgment,  so  far  aa  it  allows  a 
privilege  to  WUliam  Jenkins  and  the  estate  of  James  Jenkins,  under  the  deed 
of  trust,  for  any  portion  of  their  claim.  The  deceased  assigned  to  JVkiUington, 
for  their  benefit,  thirty  eight  slaves,  horses,  cattle  and  moveables ;  of  all  this  pro- 
perty only  twentf  four  slaves  are  accounted  for,  and  it  is  shown  that  WUliam 
Jenkins  has  in  his  possession  some  of  those  slaves  and  cattle,  in  addition  to 
various  sums  of  money  received  by  him  under  the  same  title.  Claiming  equity 
under  the  deed  of  trust,  these  parties  must  do  equity,  and  as  they  have  fieuled  to 
account  for  the  remainder  of  the  property  assigned  for  their  benefit,  they  cannot 
be  heard. 

The  other  questions  in  the  cause  are  exclusively  questions  of  fact,  and  appear 
to  have  been  correctly  decided  in  the  court  below. 

The  judgment  is  therefore  reversed,  and  it  is  ordered  that  the  tableau  filed  in 
&iff  case  be  amended  so  as  to  distribute  the  sum  of  95,937  13,  now  in  the  hands 
of  the  curator,  among  the  creditors  of  the  succession,  and  in  proportion  to  the 
amount  of  their  respective  claims.  It  is  further  ordered  that  the  costs  of  this 
appeal  be  paid  by  the  appellant ;  the  costs  of  the  district  court  to  be  paid  by  the 
curator. 


Purvis  et  al.  v.  Harmanson  et  al. 

The  dictum  in  Jewell  v.  Porches  2  An.  148,  that  whatever  be  the  name  inaerted  in  the  certi- 
ficate of  the  board  of  commiasionerB  of  the  United  States  confirming  a  Spanish  grant,  the 
confirmation  moat  inure  to  the  benefit  of  the  real  owner,"  was  said  arguendo^  and  cannot 
be  considered  as  a  precedent    The  qnestion  was  not  at  issue  in  that  case. 

Decision  in  Panialba  v.  Copland,  3  An.  56,  that  the  Supreme  Ckrart  of  this  State  most  con- 
Ibrm  its  decisions  to  those  of  the  Supreme  Coait  of  the  United  States^  on  questions  involving 
the  aUenation  of  the  public  domain,  and  die  interpretation  of  treaties  and  acts  of  Congress, 
sflintted. 

Cbnflrmations  of  claims  by  boards  of  commissioners  of  the  United  States  organised  for  the  ad- 
justing of  land  titles,  confirmed  by  Congress,  in  favor  of  persons  claiming  by  derivative  titles, 
ioore  to  their  own  use.  It  would  defeat  the  whole  object  of  the  laws  creating  sach  boards, 
and  introdoce  infinite  public  mischief,  to  hold  that  the  commissioners  were  to  act  only  on 
original  claims,  and,  by  confirming  the  right  of  the  original  owner,  place  the  derivative  title 
nnder  him  entirely  open  between  adverse  claimants. 

No  title  passed  from  the  crown  for  lands  in  the  Spanish  province  of  Louisiana,  by  the  exe- 
cution of  an  order  to  survey  and  pat  the  applicant  in  possession.  The  applicant  became  the 
owner  of  the  land  only  after  the  real  title,  completed  with  all  the  formalities  prescribed  by 
the  Spanish  regulations,  was  delivered  to  him. 
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Purvis         A  PPEAL  from  the  District  Court  of  West  Feliciana,  Stirling,  J.     Railiff 
Harmansok.    "^  ^^^  Cowgill,  for  the  plaintiffs.     Hudson  and  PaUersan,  for  the  appelfauit. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  petitory  action,  ibr  land  situated  in  that  portion  of  the 
State  which  was  not  taken  possession  of  by  the  United  States  till  some  years 
tfter  the  delivery  of  the  cobny  of  Louisiana,  under  the  treaty  of  cession.  The 
title  of  the  plointiffs  consists :  1st.  of  a  petition  presented  by  Juan  Say  to 
Ghrandprij  whom  he  styles  governor  of  Florida,  praying  for  an  order  of  surrey, 
in  order  that  the  petitioner  may  present  himself  to  the  competent  authority  to 
obtain  the  grant;  2d,  of  the  order  of  survey  made  thereon  by  Chandprt,  on  the 
24th  May,  1806 ;  3d,  of  a  survey  made  in  conformity  w^ith  that  order ;  4tfa,  of  a 
transfer,  by  authentic  act,  from  Juan  Say  to  the  plaintiffs,  bearing  date  the  15th 
May,  1817 ;  5tfa,  of  a  certificate  of  confirmation  of  the  land  in  fiaivor  of  John  Mend- 
den,  original  claimant  Juan  Say,  under  the  act  of  congress  of  the  8th  May,  1822 ; 
6th,  of  an  order  of  survey,  directing  the  land  to  be  surveyed  in  strict  conlbmiity 
to  the  original  survey,  made  m  1806.  The  defendants*  title  is  based  upon  a  dona- 
tion claim  in  favor  of  James  C  WUliams,  confirmed  by  the  same  act  of  congress. 
The  judgment  of  the  court*  below  was  in  favor  of  the  plaintiflTs,  and  the  drfen- 
dants  appealed. 

The  appellants  contend  that  the  confirmation  to  John  Maulden  operated  to 
his  own  use ;  and  that,  as  the  appeDees  do  not  pretend  to  derive  title  from  him, 
they  cannot  recover.  They  rely  for  this  ground  of  error  on  several  deciaioos  of 
the  Supreme  Court  of  the  United  States.  It  is  argued  by  their  adversaries  that, 
the  confirmation  of  the  United  States  government  is  only  a  relinquishment  of  the 
title  in  the  government,  and  leaves  it  as  to  individuals  as  it  existed  befi^re ;  and 
that  in  all  cases  where  a  regular'  chain  of  title  is  not  produced,  the  title  inures  to 
the  benefit  of  the  original  claimant.  Several  decisions  of  our  predecessors  sustsin 
the  position  assumed  by  the  appellees.  Bradiey*s  heirs  v.  Calvit,  6  M.  662. 
Sanchez  y.  Gonzales,  11  M.  287.     Sackettv.  Hooper,  3  La.  107. 

In  the  case  of  Jewell  v.  Porche,  2  An.  148,  we  referred  to  those  decisions, 
and  stated  that,  whatever  be  the  name  inserted  in  the  certificate,  the  confirmation 
must  inure  to  the  benefit  of  the  real  owner.  That  question  was  not  at  issue  in 
that  case,  nor  was  it  necessary  to  decide  it ;  what  we  said  arguendo  cannot  be 
considered  as  a  precedent. 

In  the  case  of  Pontalha  et  aL  v.  Copland  et  al,,  3  An.  86,  the  same  ques- 
tion came  before  us  in  another  shape ;  and,  after  solemn  argument,  we  came  to 
,  the  conclusion  that  we  could  not  diflfer  from  the  Supreme  Court  of  the  United 

States  on  questions  involving  the  alienation  of  the  public  domain,  and  the  inter- 
pretation of  treaties  and  acts  of  congress. 

In  the  case  of  Strother,  the  Supreme  Court  of  the  United  States  held  the  fol- 
lowing: *^  There  remains  but  one  other  point,  on  which  the  court  gave  their 
opinion  in  a  former  case  which  was  then  made  by  the  platntifTs  counsel  in  their 
argument,  and  has  been  strongly  urged  in  this  case,  that  the  confirmation  of  the 
commissioners  inured  to  the  plaintiflTs  use.  The  reasons  assigned  for  this  posi- 
tion are,  that  the  only  object  of  the  acts  of  congress  being  to  ascertain  what 
property  had  been  acquu*ed  by  individuals  before  the  cession,  the  commission- 
ers were  to  act  only  on  original  claims,  and,  by  confirming  the  right  of  the  origi- 
nal owner,  to  leave  the  derivative  right  under  him  entirely  open  between  advmve 
claimimts.    The  court  were  before  of  opinion  that  this  view  of  the  caae  could  not 


•  The  Judgment  WM  rendered  in  accordance  with  the  verdict  of  a  jnr>'. 
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be  sostained;  and  we  are  now  of  opinion  that  it  is  inconsistent  with  aU  the  acts  Purvis 
of  congress  which  have  organized  boards  of  commissioners  for  adjusting  land  HARMANflos. 
titles,  the  proceedings  of  the  board,  and  the  laws  which  have  confirmed  them. 
It  would  defisat  the  whole  object  of  these  laws,  and  introduce  infinite  public 
mischief,  were  we  to  decide  that  the  confirmations  by  the  commissioners  and  con- 
gress, made  expressly  to  those  who  claim  by  derivative  tide,  did  not  operate  to 
their  own  use.**    Strother  v.  Lucas,  12  Peters,  458. 

This  doctrine  is  reiterated  and  affirmed  in  the  cases  of  Chrignaih  lessee  v. 
Aslor  et  al,  2  Howard,  344,  and  of  CfumUau  v.  Eckkart,  p.  374  of  the  same 
volume.  In  the  case  of  Marie  NxcoLle  Les  Bois  v.  Samuel  Bramel,  4th  How- 
ard, 449,  the  whole  subject  was  reviewed  with  great  care,  and  we  cailnot  do  better 
than  extract  that  portion  of  the  opinion  of  the  Supreme  Court  which  refers  to  it : 
"It  is  insisted  that  the  plaintifiT  had  a  vested  interest  to  the  land  confirmed 
when  the  United  States  acquired  Louisiana,  whidi  is  protected  by  treaty  stipula- 
tion, and  that  such  right  no  act  of  Congress  could  defeat;  that,  by  the  tlird  arti- 
cle of  the  treaty  of  1803  with  France,  the  inhabitants  of  the  ceded  territory 
were  to  be  incorporated  into  the  Union,  to  be  admited  to  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States,  and,  in  the  meantime,  they 
were  to  be  maintained  and  protected  in  the  free  enjoyment  of  their  liberty,  pro- 
perty and  religion ;  and  this  implied  that,  after  their  admission,  they  should  be 
equal^  protected ;  and  that  such  would  have  been  the  measure  of  justice  appli- 
cable to  their  ri^^ts  of  property  by  the  laws  of  nations,  had  the  treaty  been  silent 
on  the  subject.  On  this  assumption  the  ptaintifiT  mainly  relies.  That  it  is  true 
in  the  abstract,  is  not  doubted ;  but  it  involves  several  opposing  considerations 
applicable  to  her  title:  1.  Whether  such  a  vested  property  m  the  soil  existed 
in  Les  Boist  before  the  date  of  the  treaty,  as  bound  the  government  of  Spain  to 
perfect,  by  the  execution  of  a  complete  title,  the  first  insipient  step.  2.  Whether 
the  judicial  power  has  any  jurisdiction  to  interfere  and  enforce  such  right,  sup- 
posing it  to  exist 

"  That  this  government  had  imposed  on  it  the  same  duty  to  perfect  the  tide 
that  rested  on  Spain  before  the  country  was  ceded,  is  not  open  to  quesdon;  but 
this  was  all  the  United  States  were  bound  to  perform.  How  then,  did  the  plain- 
tifTa  claim  stand  previous  to  the  cession  ?  Her  first  decree  and  order  of  survey 
bear  date  in  May,  1802,  and  the  survey  was  made  in  August,  1803 ;  but  there  is 
no  evidence  that  any  part  of  the  land  was  either  occupied  or  cultivated.  The 
lieutenant  governor's  decree  is  in  the  usual  style,  and  concludes,  **  that  it  is  given 
to  serve  the  interested  parties  to  obtain  the  concession  aud  title  inform  from  the 
intendant  general^  to  whom  alone  corresponds,  hy  royal  order,  the  distributing 
and  granting  of  all  classes  of  the  royal  domain, 

"  On  the  22d  of  October,  1798,  the  kmg  of  Spain  appointed  Morales  inten- 
dant general  and  subdelegate ;  he  kept  his  office  at  New  Orieans,  and  he  was 
chrrged  with  the  superintendance  and  granting  of  the  public  domain  in  the  pro- 
vinces of  upper  and  lower  Louisiana,  to  the  conclusion  of  cdl  other  authority. 

On  July  17th,  1799,  Morales  published  his  regulations  to  the  inferior  officers 
and  the  people  of  the  provinces,  so  that  ( in  his  own  language )  all  persons  uho 
vnshed  to  obtain  lands  may  know  in  what  manner  they  ought  to  ask  for  them,  and 
on  tchat  conditions  lands  can  be  granted  and  sold ;  that  those  who  are  in  posses- 
non  without  the  necessary  titles,  may  know  the  steps  they  ought  to  take  to  come  to 
an  adjustment ;  that  the  commandants  and  subdelegates  of  the  intendency  may  be 
informed  of  what  they  ought  to  observe.    2  White's  Recopilacion,  234. 

By  art.  18,  it  is  declared:    Experience  proves  that,  a  great  number  of  those 
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Punris  who  have  asked  for  land  think  tfaemaelYes  the  legal  owners  of  it;  those  whti 
Haiuulnsok.  ^^^^  obtained  the  first  decree,  by  which  the  surveyor  is  ordered  to  measure  and 
put  them  in  possession ;  others  after  a  survey  has  been  made,  have  neglected  tp 
ask  the  title  for  the  property ;  and  as  like  abuses,  continuing  for  a  longer  time, 
will  augment  the  confusion  and  disorder  wluch  will  necessarily  result,  we  declare 
that  no  one  of  those  who  have  obtained  said  decrees,  notwithstanding  in  virtue  of 
them  the  survey  has  taken  place,  and  that  they  have  been  put  in  possession,  can 
be  regarded  as  owners  of  land  until  their  real  titles  are  delivered,  completed 
with  all  the  formalities  before  recited. 

*^  The  formalities  recited  are  found  in  the  three  proceeding  sections,  which 
give  precise  instructions  how  the  title  is  to  be  made  out,  and  where  it  is  to  be 
recorded. 

^*Tbe  whole  matter  of  perfectmg  the  title  was  referred  to  the  intendant  general, 
and  he,  and  those  actmg  subordinate  to  him  in  this  respect,  were  undoubtedly 
governed  by  the  intendant's  regulations.  As  the  king's  representative  and  deputy, 
he  was  to  judge  whether  the  considerations  moving  the  Ueutenant  governor  were 
such  as  warranted  the  grant ;  next,  whether  the  conditions  had  been  performed. 

**  The  granting  power  was  in  a  great  degree  political,  and  altogether  the  exer- 
cise of  royal  authority ;  and,  of  course,  subject  to  no  supervision,  but  by  the 
same  high  authority  itself.  By  the  treaty,  the  United  States  assumed  the  sime 
exclusive  right  to  deal  with  the  title  in  their  political  and  sover^  capacity;  nor 
could  the  courts  of  justice  be  permitted  to  interfere ;  if  they  could,  and  by  their 
decrees  complete  the  title,  all  power  over  the  subject  might  have  been  defeated, 
not  by  courts  of  the  Union  only,  but  by  the  State  courts  also." 

These  decisions  are  conclusive,  and  we  have  acted  upon  them  in  the  case  of 
LohdeU  v.  Clarke  ante  p.  99. 

Admitting,  for  the  soke  of  argument,  that  the  inchoate  grant  of  the  phuntiii 
was  a  valid  order  of  survey,  the  title  to  the  land  did  not  pass  under  it :  it  passed 
by  the  conformation  alone,  and,  as  was  held  in  Strother's  case,  the  parQr  in  whose 
name  it  was  nuide  must  be  considered  as  the  grantee. 

The  plaintiffs  have  not  made  out  in  themselves  such  a  title  as  entities  them  to 
recover. 

It  is  therefore  ordered,  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 
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Ex  PARTE  Emanuel  et  al. 


A  ■nspeniive  appeal  will  not  lie  from  an  order  discharging  a  prisoner  nnder  a  kaheat  eoiffu, 

although  the  imprisonment  grew  oat  of  proceedings  in  a  civil  action. 
[King,  3.  and  8Udea»  J.  dissenting.] 

EULE  on  Buchanofh  Judge  of  the  Fifth  District  Court  of  New  Orleans,  to 
show  cause  why  a  mandamus  should  not  be  issued,  commanding  him  to  allow 
a  suspensive  appeal  from  an  order  discharging,  on  a  habeas  corpus^  an  insolvent 
debtor,  unprisoned  under  an  order  made  m  the  course  of  proceedings  instituted 
against  hun  by  his  creditors.  The  judge  rejected  the  application  ^r  a  suspennre 
appeal,  saying:  **I  consider  it  my  duty  to  refuse  a  suspensive  appeal  from  * 
judgment  discharging  a  petitioner  on  a  writ  of  hahtCLS  corpus.  The  Code  of 
Practice,  art.  824,  says  that  the  petitioner  shall  be  immediately  discharged.    I 
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hare  no  objectton  to  allow  a  devolutive  appeal,  although  the  decisions  of  the  Stt->  fix  partk 
preme  Court  are  contradictory ;  and  the  jurisprudence,  as  setded  by  the  present  Emanujcl. 
bench,  seems  to  be  adverse  to  the  allowing  of  any  appeal.'* 

Benjeunin  and  Micou^  for  the  appellants,  cited  Laverty  v.  Dtiplesns,  3  Mart. 
42.  Dodge's  case,  6  lb.  570.  Martin  v.  Ashcroft,  8  lb.  N.  S.  314.  Chardon 
T.  GuimbloUe^  1  La.  423.  Hyde  v.  Jenkim,  6  La.  436.  State  v.  Judge  of 
Oommereial  CourU  5  La.  194.  Ex  parte  Lafonta^  2  Rob.  496.  Ex  parte  Mit- 
chell^ 1  Ann.  413.  Succession  of  Macarty^  2  Ann.  979.  Const,  of  1813,  art. 
4,  sec.  3.  Const,  of  1845,  art.  63,  67.  Const.  U.  S.,  art  3,  sec.  2.  Cohen  v. 
Virginia^  6  Wheaton,  392. 

Sdtmidt  and  RoseUtts^  contHH. 

The  court  being  equally  divided,  the  judgment  below  was,  under  article  68  of 
the  constitution,  affirmed. 

EusTis,  C  J.  and  Rost,  J.  For  the  reasons  g^ven  by  the  district  judge,  we 
are  of  opinion  that  the  judgment  of  the  court  below  should  be  affirmed. 

Slidei.1.,  J.  Charles  Patterson  filed,  in  the  Fifth  District  Court  of  New 
Orleans,  his  petition  as  an  insolvent  debtor.  Emanuel  and  others,  his  creditors, 
niade  a  charge  of  fraud,  and  obtained  an  order  of  arrest.  The  terms  of  the  writ, 
which  followed  the  order,  were  that  the  sheriff  should  arrest  the  body  of  Pat' 
terson^  and  him  confine  till  he  shall  give  bond,  with  good  and  sufficient  security, 
in  the  sum  of  $20,000,  conditioned  that  he  will  not  leave  the  limits  of  the  juris- 
diction of  this  court,  until  after  the  surrender  of  his  property  shall  have  been 
accepted  by  his  creditors,  or  duly  homologated,  and  the  property  surrendered  by 
him  duly  delivered.  Patterson,  being  unable  to  give  bail,  remained  in  custody. 
Subsequently  a  meeting  of  his  creditors  took  place,  and  theur  proceedings  were 
homologated.  Patterson  then  presented  a  petition  for  a  writ  of  habeas  corpus^ 
praying  for  his  discharge,  on  two  grounds.  First,  That  his  arrest  was  illegal, 
there  being  no  law  to  authorize  the  same.  Secondly t  Because  the  term  of  his 
imprisonment  had  expired,  and  the  conditions  upon  which  it  was  to  continue  had 
been  fully  accomplished,  because  the  property  by  him  surrendered  had  been  deliv-. 
ered  to  his  creditors,  they  had  accepted  the  surrender,  and  their  proceedings  had 
been  homologated.  Notice  of  this  application,  was  given  to  the  creditors ;  and,  after 
a  hearing,  the  district  judge  rendered  the  IbDowing  judgment :  The  court  having 
taken  this  case  under  consideration,  considering  that  the  period  fixed  by  the 
order  of  Judge  McHenry,  acting  as  juclge  of  this  court,  on  the  24th  ult.,  for  the 
hnprisonment  of  the  petitioner,  has,  by  the  terms  thereof,  and  by  the  terms  |of 
art.  233  of  the  Code  of  Practice,  expired,  it  is  decreed  that  the  petitioner, 
Charles  Patterson,  be  discharged  from  custody  forthwith.  The  creditors,  whose 
charge  of  fraud  was  still  untried,  then  prayed  for  a  suspensive  appeal  from  the 
order  of  discharge,  which  the  court  refused;  whereupon  they  applied  to  this 
court  for  a  mandamus^  to  compel  the  district  judge  to  grant  them  such  appeal.  A 
rule  to  show  cause  havhig  been  granted,  the  district  judge  answered  as  foUows : 

*^The  defendant  comes  into  court,  and,  with  respect,  shows,  in  answer  to  the 
rule  fdsi  for  a  mandamus  served  upon  himm  this  case  ;  that  this  respondent  con- 
sidered it  to  be  his  duty,  under  the  provisions  of  article  824  of  the  Code  of  Prac- 
tice, to  refuse  a  suspensive  appeal  ftom  the  judgment  rendered  in  the  matter  of 
Charles  Patterson,  praying  for  the  writ  of  habeas  corpus :  That  the  writ  of 
habeas  corpus  is  issued  to  a  person  who  detains  another  in  custody,  commanding 
him  to  bring  before  the  court  issuing  the  writ  the  body  of  his  prisoner,  together 
with  tile  cause  of  his  detention  ;  and  if^  u^n  examination  of  the  case,  on  the 

iretorn  of  the  writ,  the  court  issuing  the  same  be  of  opinion  that  the  imprison- 

54 


42G  SUPREME  COURT  OF  LOUISIANA, 

Ex  PART2  ment  cannot  legally  continue,  the  prisoner  ia  to  be  immediaUly  set  at  Vbeiij* 
£3(\NU£L.  The  only  issue  is,  the  right  of  the  petitioner  to  his  liberty ;  and  the  judgment  is 
carried  into  effect  without  delay,  either  by  discharging  the  prisoner,  or  by 
remanding  him  to  prison.  Such  is  respondent's  view  of  our  habeas  corpus  act, 
and  such  has  been  the  uniform  practice,  for  many  years,  of  the  court  over  which 
he  presides*  In  the  present  case,  the  application  of  Patterson  for  a  habeas 
corpus t  was  notified  to  the  party  who  had  procured  his  arrest,  according  to  the 
req^uirement  of  article  821  of  the  Code  of  Practice.  And  that  paity,  the  relator 
in  the  present  case,  was  present  in  court  upon  the  trial  of  the  habeas  corpus,  both 
personally  and  by  counsel.  His  counsel  was  heard  in  opposition  to  the  discharge 
of  Patterson^  and  the  judgment  was  pronounced  in  his  presence.  And  this 
respondent  hereto  annexes  as  part  of  this  answer,  the  record  of  the  case  of 
Charles  Patterson  v.  His  Creditors,  and  that  of  Charles  Patterson,  praying  for 
ihe  writ  of  habeas  corpus  ;  and  submits  himself  to  the  judgment  of  the  court  in 
the  premises.'* 

Some  remarks  have  been  made  in  argument  as  to  the  correctness  of  the 
opinion  and  judgment  by  whiieh  Patterson  was  set  at  liberty.  This  is  a  subject 
which  is  not  now  before  us.  Our  inquiry  is,  not  whetiier  the  judgment  is  erro- 
neous, but  whether  the  creditors  had  a  right  to  a  suspensive  appeal  from  the 
judgment.  The  right  of  appeal  is  not  dependent  upon  the  correctness  or  error 
of  the  judgment.  Until  the  judgment  is  before  us  by  appeal,  we  cannot  pro- 
nounce it  right  or  wrong. 

The  question  is  one  of  the  appellate  power  and  jurisdiction  of  this  court ;  and 
lor  its  solution,  our  fint  resort  must  be  to  the  constitution,  under  which  this  court 
has  its  Being. 

The  63d  article  of  the  constitution  decrees  that  the  Supreme  Court,  except  in 
cases  hereinafter  provided,  shall  have  appellate  jurisdiction  only ;  which  juris- 
diction shall  extend  to  all  cases  where  the  matter  in  dispute  shall  exceed  $300, 
and  to  an  cases  in  which  the  constitutionality  or  legality  of  any  tax,  toll  or  impost, 
of  any  kind  or  nature  soever,  shall  be  in  contestation,  whatever  may  be  the 
amount  thereof;  and  likewise  to  all  fines,  forfeitures  and  penalties  imposed  by 
municipal  corporations ;  and,  in  criminal  cases,  on  questions  of  law  alone,  when- 
ever the  punishment  of  death,  or  hard  labor,  may  be  inflicted,  or  when  a  line 
exceeduig  three  hundred  dollars  is  actually  imposed."  Art.  67  declares  that  the 
Supreme  Court,  and  each  of  the  judges  thereof,  shall  have  power  to  issue  writs 
of  haBeas  c»rgtM,  at  the  instance  of  all  persons  in  actual  custody  under  process, 
in  all  cases  in  which  they  may  have  appellate  jurisdiction. 

We  will  first  inquire  into  the  appellate  jurisdiction  of  the  court  in  this  case,  a» 
eontrolled  by  the  63d  article,  and  as  though  that  article  stood  alone ;  reserving, 
for  subsequent  consideration,  the  effect  of  the  67th  article  upon  the  grant  of  juris- 
diction antecedently  made. 

And  here  the  first  consideration  which  presents  itself  is,  the  identity  of  the 
appellate  jurisdiction  of  this  court  in  civil  cases  with  that  of  our  predecessors  under 
the  former  constitution  adopted  m  1812,  and  under  which  the  State  was  governed 
for  more  than  thirty  years.  The  second  section  of  the  4th  article  of  that  consti- 
tution ordained,  that :  **  The  Supreme  Court  shall  have  appellate  jurisdiction  only, 
which  jurisdiction  shaD  extend  to  all  civil  cases  where  the  matter  in  dispute  ahstt 
exceed  the  sum  of  three  hundred  dollars."  It  is  true  that,  in  the  present  cob- 
ttitution,  the  word  *^  civil"  is  not  expressly  used;  the  language  of  the  first  clause 
of  the  63d  article  being,  ***  all  cases  where  the  matter  in  dispute  shall  exceed 
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three  Irnndred  dollars  ;*'  but  its  iDsertion  would  have  been  surplusage.   That  civil     Sx  partx 
cases,  and  none  others,  were  contemplated  in  that  clause,  is  obvious  firom  .the     Emanuku 
-subsequent  provision  with  regard  to  the  appellate  jurisdiction  in  criminal  cases ; 
-a  jurisdiction  of  a'  restricted  character,  and,  unlike  that  conferred  in  civil  cases, 
limited  to  **  questions  of  law  alone." 

In  copying  the  constitution  of  1812,  we  are  bound,  as  we  said  in  McKte  v. 
EUis^  2  Ann.  167,  to  presume  that  the  convention  was  aware  of  the  construction 
which  the  same  grant  of  jurisdiction  had  received  from  the  Supreme  Court,  and 
intended  that,  in  the  new  constitution,  it  should  have  the  same  meaning.  Si  do 
interpretatione  legis  quoeratur  in  primis  inspiciendum  est  quo  jure  civitas  retro 
in  ejusmodi  casibus  usa  fuisset.  What  was  held,  therefore,  by  our  predecessors 
upon  the  present  question  has  the  authority  of  precedent ;  and  the  force  of  that 
authority  is  certainly  much  increased,  if  it  be  found  upon  the  examination  of  their 
decisions,  that  they  are  uniform  and  repeated.  See  Succession  of  Macarty^ 
2  An.  979. 

We  will  proceed  therefore  to  a  brief  review  of  the  jurisprudence  on  this  sub  • 
ject,  as  an  indispensable  duty  in  the  solution  of  the  present  question. 

The  first  case  to  which  our  attention  has  been  called  is  Loverly  y.  Dt^lessis^ 
decided  in  1813.  That  was  an  application  for  a  mandamus  to  the  district  couisC, 
to  aDow  an  appeal  from  an  order  on  a  habeas  corpus^  discharging  Laverty.  He 
had  been  arrested  by  the  marshal  of  the  United  States,  as  an  alien  enemy,  under 
an  order  to  remove  such  persons  to  the  interior  of  the  country,  the  United  States 
being  then  act  war  with  Great  Britain.  The  court  refused  the  mafutamus.  But 
it  is  obvious,  from  the  tenor  of  the  opinion,  and  from  the  construction  which  the 
case  subsequently  received,  that  the  refusal  was  based  upon  the  ground,  that  the 
court  had,  under  the  constitution,  no  criminal  appellate  jurisdiction,  and  that  the 
matter  involved  was  one  of  a  criminal  nature.  See  3  Mart.  Reports,  42.  The 
court  commences  its  opinion  by  declaring  that,  the  case  presents  two  questions  for 
its  consideration :  1st.  Whether  any,  and  what,  criminal  appellate  jurisdictioB 
is  given ;  and  2dly,  whiether,  under  the  constituUon  or  laws,  the  Supreme  Couit 
could  exercise  a  general  superintending  jurisdiction  over  inferior  courts. 

Dodgers  case  came  before  the  Supreme  Court  in  1819.  See  6  Martin«  569. 
He  had  caused  himself  to  be  brought  before  the  District  Court,  by  a  writ  of 
habeas  corpus.  By  the  return  of  the  jailor  it  appeared  that  he  was  committed 
on  an  execution  from  that  court,  and  admitted  to  the  bounds  of  the  prison, 
having  given  bond  according  to  law.  The  sheriff  made  oath  that  the  plaintiffs  in 
execution  had  not  advanced  the  requisite  sum,  under  the  statute,  for  the  debtor'ff 
sustenance;  whereupon  he  was  discharged,  and  the  plaintiffs  in  execution 
appealed.  It  was  contended  that  no  appeal  lay  from  a  discharge  on  a  writ  of 
habeas  corpus ;  that  the  proceedings  were  of  the  most  summary  kind,  and  could 
not  be  suspended  or  delayed  by  an  appeal.  But  the  court  entertained  the  appeal, 
and  renewed  the  decree  of  discharge. 

In  Martin  v.  Ashcroft^  8  Martin  N.  S.  313,  the  plaintiff  had  been  arrested 
under  a  ca.  sa.  and  was  discharged  on  a  habeas  corpus,  by  an  order  of  the  judge 
at  chambers,  imder  the  provision  of  the  Code  of  Practice.  The  creditor 
appealed.  The  question  was  distinctly  put,  whether  an  appeal  would  lie  to  the 
Supreme  Court;  and  objection  was  made  by  the  appellee,  upon  two  grounds.: 
first,  that  it  was  taken  from  a  decision  on  a  writ  of  habeas  corpus  ;  and  secondly, 
that  the  decree  of  the  judge  was  not  rendered  iufcourt,  but  at  chambers.  Both 
objections  were  pronounced  insufficient.  This  court,  said  Porter,  Jasttce,  has 
decided  It  had  not  appellate  jurisdiction  from  the  refusal  to  grant  a  yrnt4i>{  habeas 
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Ex  PARTE  corpvs,  and,  in  a  subsequent  case,  recognized  the  ri^t  of  appeal  iiom  Uie  di0cfaai]ge 
Emanukl.  under  such  writ.  Laverty's  case — I>tK^^e'f  case.  These  decisions,  he  contmues, 
are  not  in  the  least  contradictory.  Tlie  first  was,  when  the  writ  bad  been 
resorted  to  in  a  matter  growing  out  of  the  admimstration  of  penal  law.  Hie 
second,  where  it  was  used  to  obtain  a  discharge  from  imprisonment,  on  a  writ 
issued  in  a  civil  action.  The  refusal  to  grant  the  appeal  in  the  one  case,  and 
its  accordance  in  the  other,  did  not  proceed  from  the  writ,  but  from  the  case 
in  which  it  was  resorted  to.  If,  in  a  criminal  prosecution,  the  court  had  not 
jurisdiction,  because  ^this  tribunal  cannot  take  cognizance  of  such  matters;  but, 
if  the  suit  was  a  civil  one,  it  had,  because  its  jurisdiction  in  cases  of  this  kind  does 
not  at  all  depend  on  the  natm*e  and  form  of  the  writs,  or  remedies,  which  tlie  par- 
ties may  exercise,  but  on  the  fact  that  the  decision  is  final,  or  works  an  irreparable 
injury,  and  the  amount  in  dispute  is  above  $300.  The  curcumstance  of  the  decision 
being  given  before  the  judge  at  chambers,  and  not  in  open  court,  does  not,  in  our 
opinion,  afifect  the  right  of  appeal.  The  case  comimenced  by  petition  to  the  judge, 
the  proceedings  were  had  under  the  provisions  of  the  Code  of  Practice,  which 
contemplate  a  sunimuary  trial,  and  from  the  decision  either  party  had  a  ri^t 
to  appeal. 

After  considering  the  merits,  the  judgment  of  the  District  Court  was  reversed, 
and  it  was  ordered  that  the  capias,  which  was  stayed  by  the  decision  of  the 
district  judge,  should  be  proceeded  on  according  to  law,  the  appeUee  paying  the 
costs  of  the  appeal. 

This  opinion  seems  ever  afterwards  to  have  been  regarded  as  a  judicial  land- 
mark by  the  former  Supreme  Court. 

It  was  clearly  affirmed  in  Ckardan  v.  Chdmhlotte,  I  La.  421,  Judge  Martin 
delivering  the  opinion  of  the  court.  OuimhlotU  had  been  held  to  bail,  at  the 
suit  of  his  creditor,  Chardon.  A  rule  was  taken  to  set  aside  the  arrest.  It  was 
sustained,  and  the  order  of  arrest  was  set  aside.  The  plaintafiT  took  a  suspensive 
appeal  from  that  decree.  The  defendant  thus  remaining  in  custody,  and  the 
sheriflf  refusing  to  discharge  him,  he  applied  for  a  writ  of  habeas  corpus^  was 
brought  before  the  judge,  and  the  sherifiT  showing  no  cause  for  his  detentun 
save  the  order  of  arrest  which  had  been  set  aside,  the  prisoner  was  discharged. 
From  this  order  of  discharge  the  plamtiff  prayed  an  appeal,  which  was  refused,  the 
judge  being  of  opinion  that  an  appeal  did  not  lie  from  an  order  of  dischaige  on  a 
habeas  corpus.  The  Supremo  Court  thought  otherwise,  and  granted  a  mandamus. 
As  the  constitution  had  provided  for  appeals  in  all  cbil  cases  in  which  the  matter 
in  dispute  exceeded  in  value  the  sum  of  three  hundred  doDars,  they  said  it  was 
clear  that  a  party  has  a  right  to  appeal  from  any  decision  in  such  case  which 
works  an  irreparable  injury;  that  if  an  appeal  would  lie  from  a  decree  made 
in  open  court,  where  the  judge  has  the  benefit  of  counsel,  a  fortiori  it  wonki 
lie  when  an  oixler  is  granted  at  chambers,  ex  forte.  Such  an  order  might  have  as 
fatal  a  consequence  as  any  other.  The  defendant,  who  was  in  custody  upon  a 
claim  for  $50,000,  had  been  released  ex  parte ;  and,  if  there  was  no  remedy, 
might  instantly  remove  out  of  the  State,  and  place  himself  beyond  the  reach  of 
his  ci'editors.  The  court  again  recognized  the  distinction  between  civil  and 
criminal  cases. 

The  some  doctrine  was  affirmed  in  Hyde  v.  Jenkins,  6  La.  427;  and  was 
again  express^  recognized  in  the  State  v.  Judge  of  the  Commercial  Court,  15 
La.  194.  Still  kter,  in  Ex  parte  Lafonta,  the  rule  was  acted  upon  appareatly 
as  a  matter  of  course,  the  objection  not  being  even  raised. 
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Being  therefore  of  opinion  lliat  die  grant  of  appellate  jurisdiction  in  civil  cases,  Ex  partk 
under  article  63,  is  substantiaUy  the  same  as  was  conferred  npon  our  predecea-  Emanuxl. 
son  under  the  former  constitution,  and  that  the  convention  must  be  considered 
as  contemplating  the  same  judicial  construction  as  had  been  adopted  and  followed 
during  thirty  years,  the  main  point  is  this  cause,  so  far  as  it  depends  upon  article 
63,  seems  to  me  to  be  clearly  with  the  relators.  To  disappoint  the  intention  of 
the  convention  would  seem  to  be,  to  alter  the  constitution,  and  not  to  expound  it. 

But  it  is  always  an  additaonal  reason,  if  such  were  required,  for  holding  fast  to 
rules  which  have  been  consecrated  by  solemn  and  repeated  decisions,  if  we 
believe  them  to  recommend  themselves  not  merely  by  the  force  of  precedents, 
but  by  their  consonance  to  justice  and  truth.  1  feel  bound  to  acknowledge  the 
reasonableness  of  a  rule,  which  gives  a  party  an  appeal  from  a  decree  which  may 
irreparably  affect  his  interests;  and  loolung  rather  to  the  effect,  than  to  the  form 
of  the  proceedings,  discountenances  an  evasion  of  justice. 

No  one  will  deny  that  if  Patterson  had  taken  an  ordinary  rule  upon  the  credi- 
tors, to  show  cause  why  he  sliould  not  be  discharged,  the  creditors,  if  dissat- 
isfied with  the  decree,  would  have  had  the  right  to  be  heard  on  appeal.  Reason, 
as  wen  as  the  athorities  cited,  seems  to  forbid  the  debtor  to  defeat  this  right,  by 
chan^g  the  mere  form  of  the  remedy. 

What  I  have  siud  seems  to  me  conclusive  upon  the  right  to  appeal  in  such  a 
case.  And,  if  so,  the  only  question  left  is,  whether  the  party  can  have  that 
benefit  in  the  devolutive  form,  or  may  take  a  suspensive  appeal. 

The  reasoning  in  the  cases  cited,  I  think,  covers  this  point.  The  principle  upon 
which  these  decisions  rest  is  that,  the  party  has  an  interest  which  may  be 
irreparably  affected,  and  that  the  appellate  jurisdiction  of  the  court  will  be 
interposed  to  protect  that  interest.  Why  should  the  protection  go  half  way  ? 
and  why  should  a  creditor,  whose  right  to  a  suspensive  appeal  would  be  indis- 
putable if  the  debtor  had  proceeded  by  an  ordinary  rule,  be  stripped  of  that  right 
because  the  debtor  has  chosen  another  form  of  remedy  ?  If  the  reasons  upon 
which  the  right  of  appeal  was  recognized  in  the  cases  cited  be  sound,  we  must 
give  creditors  the  full  benefit  of  them.  It  would  be  almost  a  mockeiy  to  say  to 
them,  we  will  inquire  whether  your  debtor  was  rightfuUy  discharged ;  but,  in 
the  mean  while,  he  shall  have  the  opportunity  of  placing  himself  beyond  your 
reach. 

It  is  not  my  province  to  question  the  policy  of  laws  which  permit  the  incar- 
cemtion  of  a  debtor.  Much  of  the  ancient  severity  has  been  relaxed  in  modem 
toes;  but  the  right  still  exists  in  a  modified  form  in  our  statute  book,  and  is 
mainly  aimed  at  the  prevention  and  punishment  of  fraud.  Those  to  whom  the 
ri^  is  given  should  be  protected  in  its  exercbe.  It  remains  only  to  say  whether 
the  question  in  this  cause  is  in  anywise  affected  by  the  67th  article  of  the 
constitution. 

After  a  careful  consideration  I  am  of  opinion  that  it  does  not,  so  &r  at  least  as 
concerns  the  present  subject,  impair  the  appellate  jurisdiction  in  civil  cases  which 
was  conferred  by  article  63.  It  is  an  enlarging  clause,  extending  the  judicial 
power  of  the  Supreme  Court  to  cases  not  embraced  by  the  jurisdiction  of  the 
former  court,  and  was  not  intended  to  curtail  the  jurisdiction  which  the 
convention,  using  substantially  the  terms  of  the  old  constitution,  intended  to 
confer  upon  the  present  court,  in  the  sense  which  a  long  course  of  judicial 
decisions  had  ascertained. 

I  tlunk  that  the  mandamus  should  issue  ns  pmyod  for. 
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Ex  PARTS         Kino,  J.    I  concur  in  the  foregoing  opinion  read  by  Mr.  JuBtico  SlidcII,  Hud 
BxANOBL.      adopt  the  reasons  he  has  assigned.  Mandamus  refused. 


Bbrtaand  V.  Arcubil. 

Proof  of  the  existence  of  diseaie  in  a  slave  before  the  sale,  and  of  his  death  from  tfaatdii- 
ease  within-Chree  weeks  after  the  sale,  raises  a  very  strong  probability  that  the  duease 
was  incurable  at  the  date  of  the  sale ;  and  very  dear  and  cogent  proof  should  be  required 
from  the  vendor  to  overthrow  the  presumption. 

Art.  2518  C.  C.  which  declares  that  "the  redhibitory  vice  of  one  of  several  things  sold  together 
gives  rise  to  to  the  redhibition  of  all,  if  the  things  were  matched,  as  a  pair  of  horses  or  a 
yoke  of  oxen,"  is  inapplicable  to  the  case  of  a  family  of  slaves,  consisting  of  a  father  and 
mother,  sold  as  field  hands,  and  their  infant  child.  Per  Cur.  The  right  to  a  total  rescisioB 
only  arises,  when  the  things  sold  are  so  dependant  on  each  other  for  their  usefulness,  that 
the  loss  or  unsoundness  of  one  would  render  those  remaining  comparatively  valuelesi, 
and  where  their  natural  dependence  and  peculiar  fitness  relatively  to  each  other  in  a  psr- 
ticolar  semce,  was  the  principal  motive  of  the  purchase.  That  the  two  exsmples  given  ia 
art  S518  are  mere  illustrations  of  the  rule,  and  that  the  principle  may  be  extended  to 
other  things,  is  conceded ;  but  the  things  most  be  matched,  in  the  sense  in  which  that 
term  is  used  in  the  Code. 

APPEALfiom  tbe  Parish  Conrt  of  New  Orleans,  Maurian,  J.  Souli,  for  the 
phuntiff.  Pt^t^  for  the  appellant  The  opinion  originally  formed  hy  the 
court  in  this  case  was  pronounced  by 

Slidell,  J.  In  May,  1847,  the  plaintiff  became  the  purchaser  at  auction  of 
three  slaves,  for  a  total  price  of  $1100,  payable  at  one  year.  They  were  des- 
cribed in  the  advertisement  as  Harry,  a  field  hand,  Hannah,  his  wife,  and  their 
child,  Huldah.  The  advertisement  stated — **  tons  ces  esclaves  sent  garanties  des 
vices  et  maladies  pr^vus  par  la  loi,  et  sent  recommand6  sons  tous  les  rapports.** 

The  mother  and  child  became  seriously  ill  two  or  three  days  after  their  deliv- 
ery to  ^e  purchaser,  and  died  within  three  weeks  after  the  sale.  The  testimo- 
ny satisfactorily  establishes  that  the  disease  of  which  they  died  existed  in  both 
anterior  to  the  sale;  and,  although  there  was  some  conflict  of  opmion  among  die 
professional  persons  examined,  we  think  the  judge  below  correctly  condnded 
that  it  had  arrived  at  an  incurable  stage  in  both  before  the  sale,  although  proba- 
bly accelerated,  in  the  case  of  the  mother,  by  a  miscarriage  occurring  after  the  sale. 
The  existence  of  the  d'lsease  before  the  sale,  and  the  death  from  that  disease  widi- 
in  three  weeks,  raise  a  very  strong  probability  that  it  was  incurable  at  tiie  date  of 
the  sale.  Very  clear  and  cogent  proof  that  it  was  curable  should  be  adduced  by 
the  seller,  to  overthrow  the  presumption.  See  Desdunes  v.  Miller^  2  N.  S.  53. 
Thompson  v.  WUlbum,  I.  N.  S.  460. 

But  it  is  contended  that  the  plaintifif  cannot  maintain  his  redhibitory  action, 
because  he  was  aware  of  the  existence  of  tiie  disease  before  he  accepted  the 
shives  and  gave  his  note  for  the  price.  That  symptoms  of  disease  were  discov- 
ered by  the  physician  empbyed  by  the  plamtifif  to  examine  the  skves  is  true ; 
but  ^ere  is  no  reason  to  believe  that  the  physician,  or  the  purchaser,  were 
aware  of  its  extent.  Had  the  purchaser  known  the  real  condition  of  the  slaves, 
we  must  suppose  that  he  would  not  have  made  the  purchase.  We  consider  him 
as  having  believed  the  symptoms  discovered  to  be  temporary  and  not  of  a  grave 
character,  and  as  having  given  his  note  m  good  faith,  relying  not  only  on  the  war- 
ranty implied  by  the  law,  but  on  the  express  warranty  and  strong  recommenda- 
tion held  out  by  the  advertisement.    See  Hepp  v.  Parker^  8  N.  S.  476. 
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It  18  aigued  that  the  existence  of  redhibitory  disease  in  two  of  the  slaves  did     Bertraxd 
not  authorise  the  rescision  of  the  entire  sale,  and  that  the  plaintiff  is  only  entitled      abcvkil. 
to  a  redaction  of  the  price,  according  to  a  reasonable  estimate  of  the  seyeral  items 
of  the  sale  made  in  block. 

We  have  seen  that  the  slaves  were  described  in  the  advertisement  as  bearing 
towards  each  other  the  relation  of  husband  and  wife,  and  parent  and  child,  and  that 
they  were  sold  for  a  total  price.  The  solution  of  the  question  depends  upon  the 
jast  interpretation  of  article  2518  of  the  Code.  That  article  declares  that  **  the 
redhibitory  vice  of  one  of  several  things  sold  togetiher  gives  rise  to  the  redhibition 
of  all,  if  the  things  were  matched,  as  a  pair  of  horses  or  a  yoke  of  oxen."  In  con- 
struing this  article  we  must  consider  its  spirit,  and  are  not  to  limit  it  to  the  cases 
literally  enumerated,  which  are  given  by  way  of  illustration.  The  principle 
announced  in  it  is  found  in  the  roman  law,  Digest,  Lib.  21,  title  1 ;  the  exam- 
)iles  there  given  are  the  same  as  stated  in  our  Code.  We  are  there  told  that  if 
borses  are  sold  as  a  match,  a  redhibitory  vice  in  one  gives  rise  to  a  rescision  of  the 
entire  sale ;  but  that,  if  four  unmatched  horses  are  sold  at  a  single  price,  the  defects 
of  one  would  not  be  a  cause  of  a  rescision  of  the  entire  sale ;  that  the  rule  would 
be  the  same  if  skves  be  sold  together  for  an  entire  price,  unless  they  could  not 
be  reasonably  separated,  as,  for  instance,  if  they  were  a  company  of  tragedians,  or 
miners.  The  doctrine  as  explained  by  the  conmientators  is,  that  the  mere  entirety 
of  the  price  is  not  decisive ;  but  that  the  enquby  must  be,  when  the  things  sokl 
are  alike  principal  objects  of  the  sale,  whether  they  have  been  sold  as  making  a 
whole  together,  and  as  being  such  that  one  would  not  have  been  sold  without  the 
other,  or  whether  they  are  independent  one  of  the  other.  In  the  former  case, 
the  redhibitory  vice  of  one  of  the  things  sold  involves  the  rig^t  of  exercising  the 
redhibitory  action  for  the  whole.  In  the  latter,  the  action  can  only  be  maintained 
with  regard  to  the  particular  thing  affected  with  the  vice.  See  Merlin,  Reper- 
toine,  verho  Redhibitobre.    Pothier,  Contratde  Vente,  p.  142. 

Now  it  may  bs  true,  as  argued  by  the  defendant,  that  the  death  of  the  skives 
Hannah  and  Huldah  did  not  affect  the  value  of  the  slave  Hany,  with  reference 
to  tiie  purposes  for  which  he  was  bought,  to  as  great  an  extent  as  in  the  case  of 
the  skives  forming  a  company  of  comedians,  cited  in  the  roman  law.  But  the 
spirit  of  the  rule  is  applicable.  Skives  constituting  a  family  would  probably  labor 
more  cheerfully  and  harmoniously  together,  and,  by  consequence,  would  be  more 
useful  than  those  not  so  related;  and  besides  natural  justice  and  humanity  would 
dictate  that  they  should  be  sold  together.  It  was  in  this  just  and  benevolenk 
sense  that  Voet,  in  his  commentary  on  the  Pandects,  says :  Undo  si  duo  jumenta 
sint  vendita  tanquam  paria  et  unum  in  ea  causa  sit  ut  redhiberi  debeat,  utrum- 
gueredhiberi  potest;  idemque  in  triga  atque quadriga  vendita  jaris  est;  utiet 
quoties  res  plures  separari  nequeunt  sine  magno  incommode,  vel  ob  rationem 
pUtatU ;  veluti,  ne  liberi  a  parentibus,  ne  contubemio  juncti  a  se  invicem  sepa- 
rentar  ac  divellantnr.     Voet*s  Com.  Lib.  21,  titie  1. 

The  counsel  for  the  defendant  has  cited  the  case  of  Andry  v.  Fox^  6  MartiBy 
696,  in  which  judge  Martin,  after  learned  argument,  held  that,  although  several 
sla? es  be  bought  together  and  for  a  single  price,  the  sale  will  not  be  rescinded  for 
all,  if  any  number  less  than  t^e  whole  have  any  redhibitory  defect.  We  do  not 
consider  our  present  opinu>n  as  conflicting  with  that  decision.  It  does  not  appear 
that  the  skves  in  that  case  were  members  of  the  same  family.  If  such  had  been 
the  case,  it  could  scarcely  have  been  overkx>ked  by  the  counsel  or  the  court. 

The  case  of  Ledoux  v.  Armour^  which  was  a  sale  of  a  number  of  coils  of  bale 
rope,  certainly  cannot  be  considered  as  covering  the  present  case. 
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Bkktran D         We  Gonchidef  therefore,  that  the  court  below  did  not  eir,  in  rescindmg  the  entire 
Arcukil.      Bale, 

Pilie,  for  the  appellant,  for  a  rehearing.  It  is  admitted  as  a  general  principle 
that,  where  one  of  soTeral  things  sold  togetlier  is  tainted  with  a  redhibitory  defect, 
the  sale  should  be  rescinded  for  the  whole,  if  it  appear  that  the  vendee  would 
not  have  Ixiught  the  others  without  it.  But,  in  Lotdsiana,  that  princij^  has  been 
nanx>wod  down  by  art«  2518  of  the  Civil  Code,  to  the  only  case  where  tlie  things 
sold  together  are  matched  (appareiU^s).  It  is  true  that  the  examples  mentioned  in 
that  article  are  cited  by  way  of  illustration,  and  do,  by  no  means,  prevent  its 
being  applied  to  other  cases  falling  within  its  spirit.  But  those  cases  must  oeces- 
sarily  relate  to  things  that  are  matched. 

It  may  be  probahle,  as  urged  by  the  court,  that  slaves  constituting  a  family 
would  labor  more  cheerfully  and  harmoniously  when  together,  than  separated. 
But  when  a  imrt  of  d^iat  family  has  died,  I  am  at  a  loss  to  conceive  bow  the  rule 
can  be  made  to  apply  to  the  survivors,  who  are  severed  from  the  others  by  the ' 
will  of  God. 

Another  ground  relied  upon  is,  that  **  natural  justice  and  humanity  would  dic- 
tate thai  slaves  so  related  should  be  sold  together.*'  I  agree  to  that.  But  I  sub- 
mit Aat  the  direct  and  inevitable  consequence  of  the  rule  estabfished  in  the 
judgment  complained  of,  would  be  to  render  very  difficult,  if  not  absolutely 
impossible,  a  compliance  with  those  dictates  of  natural  justice  and  humaniiy. 
For,  no  man  being  i^ssessed  of  a  family  of  slaves,  would  be  prevailed  upon  to 
sell  them  together,  if  he  knew  tlut  a  vice  or  malady  in  one  of  them  mi:;ht  expose 
him  to  a  rodhibitoiy  action  for  the  whole.  To  avoid  the  application  of  that  rule, 
he  certainly  would  sell  them  separately. 

The  passage  quoted  from  Vo4St,  which  is  but  a  repetition  of  what  UlfNan  and 
Paulus  had  said  before  on  the  same  subject  ( Muhlenbruchii  Doctrina  Pandecta- 
rum,  vol.  2.  p.  579  no.  6593  et  seq.),  mi^t  have  been  entilied  to  much  weight 
before  the  Code  of  1825  was  adopted.  But  under  the  Code  of  1825,  our  posi- 
tion is  different.  Besides,  the  spirit  of  the  remarks  made  by  Vodt,  and  before 
him,  by  Ulpian  and  Paulus,  does  not  apply  to  cases  like  this.  These  authors 
suppose  a  case  where  the  slaves  sold  are  neariy  related  to  each  other,  and  say 
that,  oh  pietatis  ratwnemf  if  one  of  them  is  to  be  returned  on  account  of  a  redhi- 
bitoiy  defect  tiie  other  should  also,  because  ^ey  oug^  not  to  be  separated.  Hi 
non  sunt  separandi,  says  Ulpian.  And  this  clearly  presupposes  that  the  slaves 
afflicted  with  the  redhibitoi^  vice,  are  living.  But  if  they  are  dead,  and  the 
restitution  of  the  price  is  alone  prayed  for,  it  is  plain  that  the  ratio  jpietaiis  no 
longer  exists,  as  the  separation  is  one  which  man  has  not  the  power  to  prevent 
or  remedy. 

But  admitting  the  old  nile  to  be  still  in  force,  where  vs  the  proof  that  the  plain- 
tiff would  not  have  purchased  the  surviving  slave  without  the  others  ?  Is  it  not 
a  &ct  of  daily  occurrence  in  this  State,  that  slaves  situated  as  these  were,  are 
sold  separately  ?  Was  even  this  connection  between  the  slaves  mentioned  in  the 
notarial  sale  passed  to  the  plaintiff?  And  although  the  circumstances  of  tiiis 
connection  may  have  induced  the  plaintiff  to  purchase  the  slaves  in  question, 
was  it  the  motif  determinant  of  the  purchase  ?  unless  this  is  shown,  and  it  cer- 
tainly was  not  m  this  case,  the  plaintiff  cannot  recover  even  under  the  old  rule. 

The  judgment  of  ^e  court  (concurred  in  by  three  judges,)  was  finally  pro- 
nounced by 

Kiife,  J.  After  much  consideration,  the  majority  of  the  court  are  of  ofMuion, 
that  the  interpretation  given  to  the  2518th  article  of  the  CivO  Code,  in  tfaededskm 
heretofore  rendered  in  this  case,  extends  the  principle  announced  in  that  article 
beyond  its  just  limits.  We  think  that  both  the  letter  and  the  spirit  of  the  law 
forbid  its  application  to  a  case  like  the  present,  where  the  slaves  sold  bear  to 
each  other  the  relation  of  husband  and  wife,  parent  and  child,  two  of  whom  have 
died  of  redhibitory  diseases.    The  article  is  as  follows : 

<'  The  redhibitory  vice  of  one  of  several  things  sold  together  ^es  rise  to  the 
redhibition  of  all,  if  the  things  were  matched  (nppareill^s),  as  a  pair  of  horses  or 
a  yoke  of  oxen." 
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That  the  two  ezamplM  given  are  merely  illuBtratioiia  of  the  role,  and  that  the     Bbrtkard 
principle  may  be  extended  to  other  thingp*  is  conceded.    But  the  things  must  be      abouxil. 
matched^  in  the  sense  in  which  that  term  is  used  in  the  Code.    The  examples 
given  both  in  the  Code,  and  in  the  anthorities  which  have  been  refeired  to  in 
illustration  of  the  rule,  we  think  show  the  spirit  and  meaning  of  the  kw  to  be,  that 
the  right  to  a  total  rescision  shall  only  arise,  when  the  things  sold  are  so  dependant 
the  one  npon  ^e  other  fbr  their  nsefiilness,  that  the  loss  or  unsoundness  of  one 
would  render  those  remaining  comparatively  valueless,  which   mutual  depen- 
dence and  peculiar  fitness  of  the  things  purchased  relatively  to  each  other  in  a  par- 
ticular service,  formed  ^e  principal  motive  for  the  contract.    We  are  of  opinion 
that  the  rule  does  not  embrace  slaves  sold  together  in  fimiilies,  as  field  hands,  as 
was  the  case  in  the  present  instance,  there  being  no  such  necessary  dependence 
of  one  member  upon  another  for  its  usefulness.    If  the  principle  be  recognized 
*to  the  extent  contended  for,  then  when  large  families  are  sold  together  for  one 
price,  as  daily  occurs,  the  death  of  one  of  its  members,  from  a  redhibitory  defect, 
would  give  rise  to  the  rescision  of  the  entire  sale.    Yet  it  can  scarcely  be  conten- 
ded that  the  death  of  an  infont,  or  of  one  of  several  children,  would  materially  hn- 
pBir  the  value  of  the  surviving  fiither  or  mother.      A  case  for  a  total  rescision  of  the 
sale  would  probably  occur,  if  the  mother  or  child  were  affected  with  a  redhibitory 
vice,  and  the  child  should  be  below  the  age  at  which  the  law  permits  them  to  be 
separated.      A  rescision  of  the  sale  as  to  one,  would  in  that  event  probably  vacate 
it  as  to  the  other.    But  this  rule  depends  upon  legislative  enactment,  founded  on 
motives  of  humani^,  and  would  cease  to  apply  if  death  had  severed  the  relation 
prior  to  the  institution  of  the  action. 

We  do  not  understand  the  correctness  of  so  much  of  the  opinion  heretofore  ren- 
dered, as  determined  that  two  of  the  slaves  purchased  by  the  plaintiff,  to  wit,  the 
mother  and  'child,  died  of  diseases  existing  at  the  date  of  the  sale,  to  be  impugned. 
The  eridence  leaves  no  doubt  that  the  third  slave,  Harry ^  died  of  a  disease  con- 
tracted several  months  subsequent  to  the  sale. 

Under  the  view  which  we  now  take  of  the  law,  the  k>8S  of  the  slaves  Hannah 
and  Hiddah,  must  be  borne  by  the  defendant,  and  that  of  the  slave  Harry  by  the 
plaintiff.  But  as  the  evidence  does  not  enable  us  to  determine  the  separate  value 
of  the  slaves,  the  cause  must  be  remanded,  for  the  purpose  of  ascertaining  the 
deduction  to  be  made  from  the  rate  given  for  the  price. 

The  judgment  of  the  District  Court  is,  ^erefore,  reversed,  and  the  cause 
remanded  for  further  proceedings ;  the  appellee  paying  the  costs  of  this  appeal. 
SEIDELL,  J.  dissenting.  I  adhere  to  the  opinion  formerly  adopted  in  this 
case.  I  consider  the  sale  of  a  fomily  of  slaves  as  coming  within  the  sphit  and 
intendment  of  art  2518.  My  reasons  for  that  view  have  been  already  expressed, 
and  I  may  add,  by  way  of  practical  illustration,  that  I  feel  assured  that  any 
one  desfaing  to  purchase  servants,  if  he  had  an  offer  of  three  slaves  bearing  to 
each  other  the  relation  of  husband  and  wife,  parent  and  child,  as  in  this  case,  and 
of  three  others  having  equal  phyucal  and  other  qualities,  but  not  so  related, 
would  g^ve  a  higher  price  for  the  former  than  the  latter. 

I  also  consider  the  date  of  the  sale  the  controlling  point  of  time,  to  which  refer- 
ence is  to  be  had.  If  the  nature  of  the  things  sold  was,  at  the  date  of  the  sale 
such  as  to  subject  the  contract  to  the  right  of  a  total  rescision,  the  subsequent 
events,  adverted  to  by  the  defendant's  counsel,  ought  not  to  be  permitted  to  affect 
the  right.  The  contract  was  completed  between  the  parties,  at  the  date  of  the 
B^O'  The  legal  incidents  of  a  contract  are  not  to  be  severed  from  the  contract 
itaelf,  of  which  they  form  a  part.    The  right  of  rescision,  if  the  things  sold  be 
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BBRTRAiro  affected  with  redhibitory  viceB,  if  as  much  a  part  of  the  contract,  as  tlie  price,  or 
Arcueil.  ^°y  other  ingredimit  of  the  contract.  The  law  implies  the  right,  and  the  impliea- 
tioD  of  the  law  is  as  efficient  ae  the  expressed  wiU  of  tbe  parties.  The  case 
then  stands  as  though  it  had  been  expressly  written  in  the  act  of  sale,  the  **  sen- 
dee shall  have  the  right  to  rescind  the  sale  for  the  whole,  should  the  fadier  or 
mother  of  this  family  now  sold  be  found  to  be  affected  with  a  redhibitory  vice." 

To  the  au^orities  cited  in  the  original  opinion,  I  may  add  the  following  from  the 
Pandects: 

Hoc  edicto  expresBum  circa  paria  mulamm.  Sed  et  quotiescunque  manifestum 
est  quem  aut  non  venditurum,  aut  non  emptnrum  fuisse  nisi  omnia,  una  venditio 
videri  debet,  licet  in  singulas  res  sint  pretia  seporatim  constituta. 

Plerumque  propter  morbosa  mancipia  etiam  non  morbosa  redhibentnr,  si  sepa- 
rari  non  possint  sine  magno  incommodo,  vel  ad  pietatis  rationem  offensam.  Digest^ 
lib.  21,  tiU  1, 8.  35. 


Thb  Statb  V.  Crosby  et  al. 

It  is  no  objection  ID  the  validity  of  an  indictment  that  several  offences  of  the  same  natnrCr 

and  upon  which  the  same  or  a  similar  Judgment  may  be  given,  are  charged  in  different 

oouits. 
Jl  coont  finr  larceny  may  be  joined,  in  the  same  indictment^  witfi  one  for  receiving  stolen 

goods. 
▲  noUe  prote^  may  be  entered  npon  one  coont  of  an  indictment,  and  a  judgment  claimed 

on  the  remaining  coont,  even  after  a  general  verdict 
Bis  only  in  capitri  cases  that  jaries  are  not  permitted  to  separate  after  having  been  sworn. 

lb  casea  not  eapitaJ,  it  is  discretionary  widi  the  jodge,  until  his  charge  has  been  delivered, 

t(y  permit  the  jory  to  separate. 

APP£AIi.£]ism  the  ftet  District  Court  of  New  Orleans,  McHenry^  J.  Ellmore^ 
Attorney  General,  for  the  State,  cited  Chitty  C.  L.  252.  Archbold  C.  P. 
(5  ed.)  pp.  72, 73.  Moody's  Crown  Cases,  236.  12  Wendell,  429.  8  lb.  210, 
211. 

YFbZ/and  AleU^  ibr  the  appeflant,  relied  on  2  Hawkins,  331.  1  Blackfonfs 
Rep.  391,  431.    The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  defendant  was  tried  upon  an  information,  the  first  count  of 
which  charged  him  with  the  crinw  of  larceny,  and  the  second  with  haiing 
received  stolen  goods.  After  a  general  verdict  of  guilty,  the  attorney  general 
entered  a  nolle  prosequi  upon  the  second  count,  and  a  judgment  was  given  upon 
the  first,  from  which  the  defendant  has  appealed. 

A  reversal  of  the  judgment  is  asked  for  on  the  three  fbUowing  grounds :  l8t.> 
That  two  distinct  offences  were  improperly  charged  in  the  same  indictment.  2d. 
That  the  attorney  general  was  without  authority  to  discontinue  the  prosecution 
upon  one  of  the  counts  after  verdict.  3d.  That  the  jury  were  permitted  to  sep- 
arate during  the  trial  of  the  cause,  which  vitiated  tiieir  verdict. 

I.  Upon  the  first  point  the  authorities  establish  conclusively  that  it  vs  no  objec- 
tion to  the  validity  of  an  indictment  that,  several  offences  of  the  same  nature,  and 
upon  which  the  same  or  a  similar  judgment  may  be  given,  are  chained  in 
different  counts.  2  Hale's  P.  C.  173.  1  Chitty  C.  L.  263.  Wharton  C.  L.  106. 
The  joinder  of  a  count  for  larceny  with  one  for  receiving  stolen  goods,  has  been 
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lield  to  be  good  both  in  England  and  the  United  States.    In  Pennsyhforta,  It  is        Btatb 
«aid  to  be  the  most  usual  practice  to  unite  counts  in  one  indictment,  charging  both       crobbt. 
of  those  offences,  although  in  that  State  the  receiving  of  stolen  goods  is  only  a 
misdemeanor.    Rex  ▼.  OaUcway^.  Moody's  Crown  Cases,  336.    Whaston  C.  L. 
108,  and  note.    13  Wend^,  429.    8  Wendell,  310,  311. 

n.  Inthecaseof  the5to<ST.  J^ontom  ante  p.  31,  we  h^  ihat  after  a  gen- 
<eral  verdict,  the  attorney  general  could  enter  a  nolle  pratequi  upon  ene  count,  and 
•claim  judgment  upon  the  remaining  counts.  On  a  is-examination  of  the  autho- 
rities we  find  no  error  in  the  decision  then  made. 

in.  It  appean  from  the  reeord  that  when  the  «ouit  had  proceeded  so  fiir  with 
the  cause  as  to  empanel  a  jury  and  swear  a  witness,  the  usual  hour  for  a^pourn- 
ment,  3  p.  m.  arrived,  and  the  court  adjourned  until  the  following  morning, 
permitting  the  jury  to  disperse  in  the  mean  time.  There  is  no  complaint  of 
misconduct  on  the  part  of  the  jury.  It  is  only  in  capital  cases  that  juries  are  not 
permitted  to  separate  after  being  sworn.  In  cases  not  capital,  it  is  discretionaiy 
with  the  judge  to  permit  them  to  disperse,  until  he  has  delivered  to  them  his 
charge.    8  La.  558.   Wharton  C.  L.  644. 

Judgment  {^rtned* 


4    43!) 

The  State  r.  McLane.  -^  ^ 

The  fltat.  of  6th  of  March,  1841,  providing  that  <<iii  aU  criminal  proseoationa  in  the  Gnminal 
Court  of  the  Fint  Districti  for  crimes  and  offencea  pnniahable  by  not  more  than  two  yean 
hard  labor,  the  proceedings  may  be  by  information,*'  waa  not  repealed  by  the  abolition  of 
that  court,  -and  the  mbatitntionof  other  dittrict  conrta  by  the  conatitation  of  1845;  and  the 
Stat,  of  dOth  of  April,  1846,  oii^anising  the  district  coaits  in  the  parish  of  Orleans,  having 
directed  ( sec.  6 )  that  all  infomatkma  shall  be  filed  in  the  Fint  District  Cofurt,  and  this 
direction  being  necessarily  anderstood  as  relating  to  all  sadi  informationa  as  were  author- 
ized by  the  laws  then  in  force,  of  which  the  act  of  1641  was  one,  that  act  mast  be  considered 
aa  extended  to  the  First  District  Court 

A  count  for  larceny  may  be  joined,  in  the  same  indictment,  with  one  for  receiving  stolen 
goods. 

Though  the  ^Sfibrent  counts  of  aa  infotrmatkia  be  attached  together  by  wafers,  it  is  not  neces- 
sary that  eadi  count  should  be  signed  by  the  prosecuting  officer. 

The  different  counts  of  an  information  are  suflBciently  identified  as  one  proceeding,  by  being 
attached  together  by  wafers. 

It  is  discretionary  with  the  judge  of  the  fint  instance  to  direct  the  acquittal  of  one  of  several 
priaonera  on  trial  for  larceny  and  receiving  atolen  goods,  that  he  may  testify  on  the  trial  of 
the  reat^  i^  in  faia  opinion,  the  diarge  againat  him  be  unauppoBted. 

APPEAL  from  the  First  District  Court  of  New  Orieane.  McHenry^  J. 
Elmore,  Attorney  General,  for  the  State.  Budd  and  Redmond^  for  the  appel- 
lant.   The  judgment  of  the  court  was  pronounced  by 

KvnQ,  J.  The  prisoner  was  convicted  of  huiceny,  andhaa  appealed.  The  pro- 
ceeding againsthim  was  by  information,  which  be  contonda  was  unauthorized  by 
law. 

The  act  of  the  8th  of  March,  1641,  provides,  '^'that  m  ail  criminal  prosecu- 
tions in  the  Crkninal  Court  of  the  First  District,  for  crimes  and  offences  puniriia- 
ble  by  not  more  than  two  years  hard  labor,  the  proceedings  may  be  by  informa- 
tion.",   Act8ofl841,p.  69. 

It  is  contended,  on  behalf  of  the  appellant,  that  this  act  applies  exclusively  te 
Che  Criminal  Court  of  the  First  District,  which  has  been  abrogated  by  the  consti- 
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Btatb  tution  of  1645,  and  that  the  law  Hself  has  been  thereby  votaalty  repealed,  having 
McLavk.  become  inoperatbe.  It  is  further  eontended  that,  crhninal  proceeding  in  this 
State  are  to  be  conducted  according  to  die  roles  of  the  common  ]aw,  which  res- 
tricts the  use  of  information  to  misdemeanors. 

We  do  not  find  it  necessary  to  determine,  whether  informations  may  be  filed 
for  larceny  in  the  district  courts  of  the  State  generally.  Our  enquiry  is  limited  to 
the  propriety  of  the  proceedings  in  the  parish  of  Orieans.  Previous  to  the  adop- 
tion of  the  present  constitution,  the  Criminal  Courtof  the  First  District,  had  exclu- 
sive criminal  jurisdiction  within  the  territorial  limitB  of  that  district.  B.  dt  C*s 
Dig.  194.  The  62d  art.  of  the  present  constitution  rests  the  judicial  power  of 
the  State  in  a  Supreme  Court,  in  District  Courts,  and  injustices  of  die  peace;  and 
the  73d  art.  confers  upon  District  Courts  unlimited  jurisdiction  in  all  criminal  cases. 
Thus  new  tribunals  have  been  created,  which  in  the  parish  of  Orleans,  are  clothed 
with  all  the  jurisdiction  in  criminal  matters  formerly  exercised  by  the  Criminal 
Courts  of  the  First  District 

But,  in  substituting  one  set  of  courts  for  another,  the  framers  of  the  constitu- 
tion were  careful  to  abolish  none  of  the  laws,  in  force  at  the  time  of  its  adoption, 
regulating  judicial  proceedings  in  the  courts  which  were  about  to  be  superseded, 
and  not  to  leave  the  newly  created  tribunals,  in  this  respect,  entirely  dependent 
on  future  legislation.  The  constitution  was  prepared  with  reference  to  the  then 
existing  laws,  and  with  the  view  of  preventing  the  serious  interruptions  to  judi- 
cial proceedings  which  it  was  foreseen  would  otherwise  occur  before  the  legisla- 
ture could  act.  It  was  expressly  declared,  in  the  142d  art  that,  «« all  rights, 
actions,  prosecutions,  clfums,  and  contracts,  as  well  of  individuals  as  of  bodies 
corporate,  and  all  laws  in  force  at  the  time  of  the  adoption  of  this  con8tituiio% 
and  not  inconsistent  therewith,  shall  continue  as  if  the  same  had  not  been  adopted.** 

It  is  obvious  that  none  of  the  laws  regulating  judicial  ptoceedings  were  repealed 
by  the  adoption  of  the  new  constitution,  and  that  while  the  framers  of  the  consti- 
tution gave  to  the  newly  created  tribunals  all  the  jurisdiction,  both  civil  and  crim- 
inal, possessed  by  the  courts  which  they  were  intended  to  replace,  they  also  pre- 
served the  laws  necessary  to  give  them  efficiency,  and  to  enable  them  to  exercise 
then:  respective  jurisdictions  in  the  same  manner  and  to  the  same  extent  that 
they  had  previously  been  exercised.  Among  tiie  laws  then  in  force,  appli- 
cable to  the  only  court  of  criminal  jurisdiction  in  New  Orieans,  was  the 
act  of  1841,  authorizing  proceedinga  by  information.  The  legislature  of  1846, 
while  organizing  the  courts  for  the  parish  and  city  of  New  Orieans,  in  view  of 
the  previous  legislation  on  this  subject,  which  stood  unrepealed,  directed  that 
the  attorney  general,  and  the  district  attorney,  should  file  all  informations  in  die 
First  District  Court  This  direction  must  be  understood  to  relate  to  aQ  such 
informations  as  were  authorized  by  the  laws  then  in  force,  of  which  the  act  of  1841 
was  one. 

The  other  grounds  upon  which  a  revemd  of  the  judgment  of  the  lower  court 
b  urged,  are :  1st  That  two  distinct  ofiences  are  charged  in  the  same  informa- 
tion, to  wit,  larceny,  and  receivinggoods  knowingthem  to  be  stolen.  2d.  Tbtit  only 
one  count  of  the  information  had  been  signed,  and  that  the  two  counts  are  merely 
attached  together  by  a  wafer.  3d.  That  the  district  judge  erred  in  refusing,  after 
the  testimony  on  the  part  of  the  State  had  been  closed,  to  permit  a  separate  ver- 
dict to  be  rendered  as  to  Stewart,  against  whom,  it  is  alleged,  no  evidence  was 
adduced,  in  order  that  he  might  testify  in  behalf  of  the  remaining  parties 
accused. 
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State  v.  McLane. 

DediioDB  in  State  v.  MeLane,  ante  p.  435,  affirmed. 


I.  Th6  iint  ground  has  recently  been  considered,  in  the  case  of  the  State  v.        Statx 
Crosby 9  ante  p.  434,  in  which  we  sostained  an  inforniation  charging  in  different      UcLans. 
counts,  IS  has  been  done  in  the  present  instance,  the  offences  of  larceny  and  of 
receiving  stolen  goods. 

n.  We  have  been  refeired  to  no  authority  in  support  of  the  position  that,  the 
different  counts  of  an  information  should  all  be  signed  by  the  prosecuting  officer. 
The  practice,  both  in  this  State  and  under  the  system  from  which  our  rules  of 
criminal  proceedings  are  borrowed,  is  otherwise.  The  two  counts  were  suffi- 
ciently identified  as  one  proceeding,  by  being  attached  together.  State  v.  Len- 
nofij  8  Rob.  543. 

III.  It  was  discretionary  withi  the  judge  to  direct  the  acquittal  of  one  of  the 
prisoners  that  he  might  testify,  if,  in  his  opinion,  the  charge  against  him  was 
unsupported.  The  judge,  however,  assigned  as  the  reason  fof  his  refusal  to 
direct  a  separate  verdict,  that  he  considered  there  was  testimony  against  Stewart, 
and  the  jury  c^pear  to  have  been  of  the  same  opinion.       ^ 

Edstis,  C.  J.  dissenting,  1  concur  in  the  opinion  of  my  brethren,  that  the 
Ibrmer  legislation  is  to  be  left  entirely  out  of  view,  in  considering  the  right  of 
the  attorney  general  to  institute  this  prosecution  by  information,  with  the  single 
exception  of  the  act  of  1805,  which'  establishes  the  common  law  as  the  rule  of 
proceedings  in  criminal  cases,  and  which  has  served  as  a  guide  for  our  courts 
ever  since  in  criminal  matters. 

The  reasons  which  have  compelled  me  to  withhold  my  assent  to  the  conclu- 
sion of  my  brethren  that,  the  law  of  1841  is  still  in  force,  are  these  : 

1.  That  law  is  of  a  peculiar  character ;  it  is  an  exception  to  the  general  law  of 
the  State.  It  subjects  the  person  committing  a  crime  within  the  first  district  to 
prosecution  at  the  will  of  the  attorney  general,  against  which,  if  the  crime  were 
committed  in  any  other  portion  of  the  State,  he  would  have  been  protected. 
2.  However  conyenient  the  prosecution  by  information  of  the  offence  of  larceny 
may  be  in  the  administration  of  justice,  and  the  law  was  passed  undoubtedly  to 
meet  the  exigencies  created  by  the  accumulation  of  criminal  business  in  this  capi- 
talt  I  do  not  consider  that  this  mode  of  prosecution  is  necessary  in  a  legal  sense, 
that  is,  the  mode  of  prosecution  by  indictment  is  adequate  to  ensure  the  punish- 
ment of  an  offenders.  3.  The  law  of  1841  takes  from  the  accused  the  protec- 
tion of  a  grand  juiy.  In  criminal  cases,  except  in  misdemeanors,  independent 
of  this  law,  before  the  defendant  can  be  put  to  answer  the  charge  against  him,  the 
accusation  must  be  warranted  by  the  decision  under  oath  of  twelve  men. 

The  Criminal  Court  of  the  First  District  having  ceased  to  exist,  and  this  law 
being  recognised  by  no  part  of  the  act  of  1846,  organizing  the  District  Courts,  as 
I  understand  it,  I  do  not  feel  myself  at  liberty  to  adjudge  it  to  be  saved  by  a 
remote  and  unnecessary  implication. 

I  think  the  judgment  ought  to  be  arrested.* 

Judgment  termed. 


^  The  Chief  Justice  nrast  be  considered  as  dissenting  from  the  Jadpnent  in  the  case  of 
the  State  v,  Crowhyy  ante  v.  434,  so  far  as  that  case,  being  a  prosccntion  by  information  before 
the  First.District  Conrt  of  New  Orleans,  under  the  statute  of  8th  of  March,  1841,  conflicts 
with  the  dissenting  opinion  in  tins  case.  H. 
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Statb         jL  PPEAL  from  the  First  District  Court  of  New  Orleans,  MeHenry^  J.    Ei- 
McLank.      -Ol  more.  Attorney  General,  for  the  State.    Budd  and  Eedm&nd,  ibr  tii0  appel- 
lant.   The  judgment  of  the  eourt  was  pronounced  by 

Kino,  J.  The  offences  ofaarged,  and  grounds  urged  for  a  refexaal  of  the  judg- 
ment in  this  case,  are  the  same  as  tiioae  in  the  case  of  the  State  y.  McLatUt  just 
determined.  For  the  reasons  assigned  in  that  ease,  the  judgment  of  the  Diatriet 
Court  is  affirmed,  with  costs.^ 


Thb  Statb  r.  Hunt. 

The  jarifdiction  of  the  Sapreme  Ccniit  being  limited  by  the  conititatioii,  in  criminal  cues, 
to  qaeitioni  of  law  alone,  no  appeal  will  fie  from  an  order  of  the  judge  of  the  lint  inatance, 
overmling  an  application  for  a  new  trial  made  on  the  ground  of  newly  diaoorered  exideBoe, 
where  the  application  was  reAued  by  the  Jadge  becanse  he  did  not  believe  the  alBdavit  of 
the  prisoner.  Per  Curiam:  We  cannot  review,  in  criminal  caaes,  the  acta  of  a  judge  of 
the  first  instance,  resting  in  his  discretion.  There  ia  nothing  in  the  stat.  of  1846,  providing 
for  the  mode  of  bringing  criminal  cases  before  this  court,  which  affects  the  question  under 
consideration.    It  depends  upon  die  constitntion  akme. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J.  Elmart, 
Attorney  General,  for  the  State.  ChUvM^  for  the  appellant.  The  opinion 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  Olivtr  Hunt  was  convicted  of  larceny  in  the  FirstDistrict  Court 
of  New  Orleans,  and  was  sentenced,  for  his  offence,  to  two  years  impriaonmeDt 
at  hard  labor  in  the  penitentiary.  He  applied  for  a  new  trial,  on  his  affidavit  that 
he  had,  since  the  trial,  discovered  two  witnesses,  by  whose  testimony  he  could 
establish  an  alibi.  The  district  judge  overraled  the  application  for  a  new  trial, 
and  Hunt  has  appealed  from  the  judgment  awarding  the  sentence. 

We  do  not  propose  to  examine  the  sufficiency  of  the  affidavit ;  but  to  consider 
the  question,  whether  this  court,  under  the  constitution,  can  review  the  decisioa 
of  the  district  judge,  in  refusing  the  application  for  a  new  trial.  The  jurisdic- 
tion of  this  court  in  criminal  cases  extends  to  questions  of  law  aloncy  whenever 
the  punishment  of  death  or  hard  labor  may  be  inflicted,  or  when  a  fine  exoeeding 
three  hundred  dollars  is  actually  imposed.  By  the  33d  section  of  the  act  of  May 
4tb,  1805,  for  the  punishment  of  crimes  and  ndsdem^anorsy  the  rules  of  evidence 
and  all  other  proceedings  in  criminal  cases,  except  as  otherwise  provided,  were  ti> 
be  according  to  the  common  law,  changing  what  ought  to  be  changed ;  and  since  tfast 
period,  all  our  criminal  statutes  have  been  enacted  and  construed  with  reference 
to  that  system.  It  is  therefore  a  safe  guide,  in  construing  the  article  of  the 
constitution  vesting  this  court  with  its  limited  criminal  jurisdiction.  Under  the 
common  law  judgments  can  be  reversed  by  writ  of  error,  which  lie  from  all  infe- 
rior criminal  jurisdictions  to  the  court  of  Queen's  Bench,  and  from  the  Queen^s 
Bench  to  the  House  of  Lords.  A  writ  of  error  does  not  lie  to  the  House  of  Lords 
for  an  error  in  fact;  but,  for  an  error  of  this  description,  a  writ  of  error  coram  nMsi 
as  it  is  there  called,  lies  in  the  same  court.  This  is  the  case  in  some  of  tiie  States 
of  the  Union,  where  the  courts,  from  their  organization,  can  issue  a  wmre  for 
the  trial  of  the  error  of  foot  See  case  of  Arnold  et  al  v.  Duncan,  14  Johnson's 
Rep.  417. 


*  The  dissenting  opinion  of  the  Chief  Justice,  in  the  case  of  the  State  v  McLanCt  ante  p> 
437,  applies  to  the  opinion  in  this  case. 
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It  seems  to  110  to  be  clear,  that  the  oonfltitution,  in  limitiDg  the  jurisdiction  of  Stats 
this  court,  in  criminal  cases,  to  questions  of  law  alone,  by  its  terms  excluded  all  hunt. 
cognisance  of  questions  of  fact.  The  Supreme  Court  of  the  United  States,  in 
construing  its  common  law  jurisdiction,  under  the  constitution,  and  the  judiciajy 
act  of  1769 — a  jurisdiction  by  no  means  restricted  as  much  as  ours — has  deter- 
mined, by  a  series  of  decisions,  what  points  are  open  for  examination  under  a 
writ  of  error;  and  those  decisbns  have  all  been  made  in  conformity  with  what 
were  understood  to  be  the  rules  and  principles  of  the  common  law.  By  the  22d 
section  of  the  judiciary  act,  it  is  provided  that  on  a  writ  of  error  to  the  Supreme 
Court,  there  shall  be  no  reversal  for  error  in  iact.  That  court  has  always  held, 
that  error  does  not  lie  on  the  refusal  (tT  tiie  court  below  to  grant  a  new  trial. 
Although  that  court  takes  no  cognizance  of  criminal  cases,  except  in  a  division 
of  opinion  of  the  judges  of  the  court  below,  the  decisions  in  civil  cases  appear 
to  us  conchiflive  of  tlie  principle.  Henderson  v.  Moore,  5  Cranch,  11.  Barr  v. 
Gratz^A  Wheaton,  S13.  Blunffs  lessee  v.  Smith  et  ai»  7  Wheaton,  248.  Broum 
V.  Clark,  4  Howard,  4. 

In  the  case  of  jBarr  ▼•  Chratz,  Judge  Story  remariLod  that  the  proposition  was 
too  plain  for  argument- 

Nor  does  eiror  lie,  on  the  refusal  of  1^  court  below  to  continue  a  cause  after 
it  is  at  issue.  Marine  Insurance  Co.  v.  Hodgson,  6  Cranch,  218.  In  that  case, 
Mr.  Justice  Livingston  says,  it  nuy  be  very  hard  not  to  grant  a  new  trial,  or  not 
to  continue  a  cause ;  but  in  neither  case  can  the  party  be  relieved  by  a  writ  of 
error.  Wood  ▼•  Yonng^  4  Cranch,  237.  5  Cranch,  280.  7  Cranch,  152.  7 
Cranch,  565  etc 

If  this  court  cannot  examine  a  question  of  fact  in  a  criminal  case,  it  cannot 
review  the  acts  of  a  judge  of  the  first  instance  resting  in  his  discretion.  In  the 
present  case,  the  judge  did  not  believe  the  affidavit  of  the  prisoner,  that  he  could 
prove  an  edibu  He  sat  on  the  trial  of  the  cause,  he  heard  the  witnesses,  and 
had  an  opportunity  of  forming  an  opinion  of  the  whole  affair,  with  its  attendant 
cuTumstances ;  and,  we  think,  the  constitution  has  provided  wisely  in  leaving 
these  matters  in  the  discretion  of  the  magistrate,  who  has  the  best  means  of 
tiiorou^ily  understanding  them.  If  the  facts  attempted  to  be  proved  by  the 
affidavit  of  the  prisoner,  were  to  be  confessed  in  court  by  the  attorney  general, 
a  different  ease  would  be  [Mresented;  and  cases  have  occurred,  in  which  courts 
have  acted  upon  the  confession  of  the  attorney  general,  on  writs  of  error  of  errors 
in  fact.    Bex  v.  Wilkes,  4  Burrows,  2550.' 

In  this  case  nothing  is  conceded ;  and  a  question  of  fiict,  which  we  are  not 
permitted  to  determine,  is  an  insuperable  obstacle  to  the  exercise  of  our  juris- 
diction, which  is  confined  to  questions  of  law  alone. 

Thore  is  notiung  in  the  statute  of  1846,  which  provides  for  the  mode  of  bring- 
ing criminal  cases  before  this  court,  which  affects  the  question  under  considera- 
tion.   It  depends  upon  the  constitution  alone. 

Previous  to  tiie  adoption  of  the  present  constitution,  the  late  Court  of  Errors 
and  Appeals,  in  the  case  of  tiie  State  v,  C^utrlotte,  8  Eobmson,  529,  held  that, 
under  the  statute  creating  the  court,  it  was  empowered  to  grant  relief  against 
decisbns  of  inflBrior  tribunals,  in  criminal  cases,  on  questions  confided  to  thebr 
legal  discretion.  The  ground  on  which  tiiat  decision  was  based  was  that  the 
various  decisions  of  the  Supreme  Court  of  the  United  States  on  that  subject, 
were  inapplicaUe  to  tiiat  court,  because,  under  the  statute  creating  it,  the  court 
was  not  a  court  of  errors  only.    The  uzsertion  of  the  word  alone  in  the  cousti- 
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Statk        tntioD,  confines  the  jurisdiction  of  this  court  exclusively  to  questions  of  law ;  and* 

Hunt.        ^^  ^^  reasoning  of  the  Court  of  Appeals,  the  decisions  of  the  Supreme  Court  of 

the  United  States  would  be  applicable  to  the  questbn  of  jutisdictipn  of  this  court. 

Judgment  c^rmid. 


\a7  K 
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{120  766|  Where  a  mumcipal  oorporatioii  ratifief  the  tortioos  acts  of  iti  agents,  it  will  be  liable  there- 
for, although  those  acts  were  not  done  by  the  anthority  of  the  city  government. 
The  general  rale  in  regard  to  the  allowance  of  damages  under  our  law  is  that  established  hf 
art.  2294  C.  C,  by  which  the  reparation  must  be  equal  to  the  iigoiy.  An  exceptioB  it 
made  to  this  role  by  art  1928  C.  C.  in  relation  to  damages  resulting  from  offences,  i^v^ 
offences,  and  quasi-contracts,  which  declares  that  in  sach  cases  much  discretion  mail  ba 
left  to  the  Judge  or  jury ;  but  this  discretion  is  not  unlimited,  and,  in  this  respect,  our jarispra'* 
dence  differs  from  that  oi  England. 

APPEAL  from  Ae  Third  District  Court  of  New  Orleans,  Kennedy,  J.  Rm- 
Hue,  for  the  plaintiff.  Michel  and  Preston,  for  the  appeDants.  The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  case  was  before  our  predecessors  on  a  former  appeal,  and  the 
facts  of  it  are  fully  stated  in  the  opinion  of  the  court,  12  Rob.  668.  On  the 
first  trial  in  the  District  Court,  the  plaintiff  obtained  a  verdict  for  $10,000  damages, 
upon  which  judgment  was  rendered  in  her  favor.  The  Supreme  Court  afikmed 
liie  judgment ;  but,  on  an  application  for  a  re-hearing,  the  majority  of  the  cooit 
remanded  the  case  for  a  new  trial,  principally  on  the  ground  that  the  damages 
were  excessive.  The  court  also  intimated  a  doubt  as  to  the  liability  of  the  corpo- 
ration for  the  tortious  acts  charged  against  its  ofilcers.  On  the  second  trial  tlie 
plaintiff  obtained  a  verdict  and  judgment  for  $6,000  and  the  defendants  prose- 
cuted the  present  appeal. 

After  the  verdicts  of  two  juries,  the  facts  of  the  case  must  be  considered  as 
settled  in  favor  of  the  plaintiff,  and  we  have  no  hesitation  in  saying  that  those 
fiicts  authorize  the  recoveiy  of  damages  against  the  defendants.  It  is  true  the 
acts  complained  of  were  not  done  by  the  authority  and  order  of  tiie  city  goven- 
ment,  but  those  acts,  after  they  were  done,  were  ratified  by  tlie  oorporatioo. 
Thayer  v.  City  of  Boston,  19  Pickering,  611.  Fowle  v.  Common  Council  of 
Alexandria,  3,  Peters,  398.  Ware  v.  Barataria  and  Lafourche  Canal  Co.,  15 
La.  168.    Mabei  v.  Canal  Bank,  11,  La.  86. 

Under  this  view  of  the  law  of  the  case,  the  only  question  left  is,  as  to  the 
amount  of  the  damages  alloYred.  The  general  rule  of  law  under  which  dama- 
ges are  allowed,  in  our  system  of  jurisprudence,  is  in  these  words:  **  Eveiy  act 
whatever  of  man  that  causes  damage  to  another,  obliges  him  by  whose  fiuib  it 
happened  to  repair  it."  C.  C.  2294.  Under  that  rule,  the  reparation  made 
must  equal  the  injury  inflicted.  But  an  exception  is  made  by  art  1928  C.  C, 
in  relation  to  damages  resulting  from  offences,  quasi-offences,  and  quasi-coB- 
tracts.  In  those  cases,  says  the  Code,  much  discretion  must  be  left  to  the  judge 
or  juiy.  The  french  text  is:  Hes  dommages  dans  ces  cos  sont  laissis  en  grande 
partie  d  la  prudence  dujuge  ou  du  jury  pour  leurfixation,^^  This  disporition  of 
law  while  it  gives  to  the  judge  or  jury  a  discretion  which  they  have  not  in  odier 
actions  of  damages,  clearly  intimates  that  the  discretion  thus  given  bnotiUunited, 
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«nd  in  this  respect  our  jurisprudeDce  differs  from  that  >of  die  english  coortSf 
upon  whose  authority  the  .plaintiiTB  counsel  iielies. 

Admitting  that  the  verdicts  of  juiies  in  -those  cases  should  not  be  disturbed 
en  slight  grounds,  and  that  they  ought  to  be  maintained,  although  their  amount 
b  something  larger  than  we  approve,  yet  there  is  a  limit  beyond  which  it  is  our 
duty  to  interfere,  and  we  think  this  a  proper  case  for  our  interference.  The  defen- 
dants were  entitled  to  the  land  they  claim.  The  plaintiff  being  -aware  of  that 
fact,  had  abandoned  it  for  the  public  use,  and  put  up  a  building  on  the  last  line 
^ven  by  the  city  surveyor.  He  is  not  entitled  to  be  indemnified  [for  the 
value  of  this  land,  and  it  is  proved  that  the  damage  sustained  by  the  taking  down 
of  the  wall  could  not  have  exceeded  three  or  four  hundred  dollars.  We  admit 
that  the  actual  loss  sustained  is  not  the  measure  of  damage,  and  that  the  juiy  had 
a  right  to  take  into  consideration  the  violent  and  illegal  proceedings  of  the  officers 
•f  t&e  corporation.  The  facts  of  the  case  would,  in  our  opinion,  have  authorized  a 
verdict  for  $1500,  and  we  will  decree  accordingly. 

It  is  thereibre  ordered^at  the  judgment  in  this  case  be  reversed.  It  is  fur- 
ther ordered  that  there  be  judgment  in  favor  of  the  plaintiff  and  against  the 
defendants,  for  the  sum>of  $1500,  with  the  costs  of  the  district  court ;  those  of 
this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 
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Thb  Stats  v.  Lono. 

Decision  in  State  v.  Huntt  ante  p.  438,  affirmed. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J.  El- 
more.  Attorney  General^  for  the  State.  The  judgment  of  the  court  was  pro- 
oonnced  by 

EusTis,  C.  J.  The  defendant  has  app^ed  from  a  judgment  of  the  First 
District  Court  of  New  Orleans,  condenming  him  to  two  years  imprisonment  at 
hard  labor  for  the  offence  of  larceny.  Before  the  trial  of  the  cause,  the  defen- 
dant applied  for  a  continuance,  on  the  ground  of  the  absence  of  material  wit- 
nesses, and  made  an  affidavit  to  that  effect.  To  the  refusal  of tlie  judge  to  continue 
the  cause,  the  defendant  took  a  bill  of  exceptions. 

This  case  is  similar  in  principle  to  that  of  the  State  v.  Hunt,  juat  decided ;  and 
for  the  reasons  therein  given,  the  judgment  of  the  District  Court  is  .affirmed* 
^th  costs. 
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D'Aquin  el  al.  v.  Barbour. 

Parol  evidence  is  admissible  to  show  the  natnre  and  extent  of  premises  leased  by  tn  act 

*o««  feingprivtt  when,  from  the  indefinite  langoage  of  the  written  instvoment,  it  is  neces- 

•U7(  to  asoertain  the  intention  of  the  parties. 
Where  the  intention  of  the  parties  is  donhtful,  the  manner  in  which  a  contract  has  been  exe- 

^^i^  by  one  with  the  assent  of  the  other,  will  determine  the  oonstraction  to  be  put 

^ponit. 
Antecedent  conversations  respecting  a  contract  which  the  parties  snbseqaendy  embody  in  a 

"^tten  liistnunent,  are  hnadmisflible,  where  fnmd  is  not  charg^ed. 
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D'AQciii  A  PPEAL{K>m  the  Second  Dbtrict  Court  of  New  Orleans,  Caiimi,  J.  Wdft 
BaiuIook.  -^  ^^^  SingUUm,  for  the  plaintifffl.  T.  H,  Howard^  Larut  and  Bo$$,  fin:  tba 
appellant.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  On  the  28th  October,  1846,  a  lease  <tf  certain  premises,  for  aterm 
of  five  years,  was  made  by  the  defendant  to  the  pkuntifrs,  who  carried  on  the 
business  of  bakers ;  and  the  plaintiffs  gaye  sixty  notes  for  the  monthly  rent.  On 
the  21st  of  March,  1849,  the  plaintiffs  institnted  this  suit,  claiming  the  diasolatioQ 
of  the  lease  with  damages,  on  the  ground  that  **the  defendant  has  foiled  to  de- 
liver to  the  plaintiffs  tXL  the  buildings  by  him  leased  to  the  pla  ntifiiB,  and  indis- 
pensable for  them  to  carry  on  their  said  trade.  That  the  part  of  said  buildhigB, 
[withheld]  consists  in  a  store  adjoining  the  entrance  of  said  establishment  on 
LeT6e  street,  which,  according  to  said  lease,  and  in  conformity  to  hu  promises,  tiie 
said  Barbour  was  bound  to  deliver  to  the  petitioners." 

Before  considering  the  terms  and  effect  of  l^e  lease,  it  is  pioperato  notice  the 
nature  of  the  property  of  which  the  defendant  was  owner  when  the  lease  was 
made.  It  was  a  lot  of  ground  having  a  front  on  New  Lev6e  street,  and  ran- 
ning  back  to  Commerce  street.  Fronting  on  New  Levee,  was  a  brick  building 
occupying  the  entire  width,  and  three  stories  in  height,  and  across  the  entire 
front,  between  the  second  and  third  stories,  was  a  sign,  •*  Union  Bakery."  He 
fewer  story,  in  front,  ¥rBS  divided  into  neariy  equal  portions,  by  a  partition. 
One  portion,  having  a  depth  of  about  32  feet,  was  arranged  and  occupied  as  a  cfe- 
thier*8  shop.  It  was  rented  in  December  1647.  for  oneyear,  by  Barbour  to  May^ 
er$t  and  this  lease  was  renewed  between  them,  in  December,  1848.  Mayen  has 
been  in  possession  during  the  whole  period,  canying  on  his  business  of  a  dothier  in 
this  apartment.  The  other  portion  had  been  used  since  the  erection  of  the  building 
by  Barbour  as  a  baker's  shop,  having  a  like  depth  of  thirty  two  feet.  The  entire 
width  back  of  the  baker's  and  ck)lhier*s  shop's  was  used  by  Barbour  for  storing 
purposes,  in  his  business  of  a  baker.  Back  of  this,  and  occupying  also  the  entirs 
width  ¥rBS  a  bakery,  and  still  further  in  the  rear  were  azxangements  for  horses  and 
drays,  used  m  his  business.  « 

The  lease  to  the  phuntiffs  is  in  writing,  and  contains  the  folfewing  expressions 
and  covemoits :  **  The  said  lessor  lets  and  hires  to  the  said  lessees,  Ibr  the  period 
of  five  years,  commencing  on  tiie  1st  November,  1648,  the  premises  now  and 
heretofore  occupied  by  him  as  the  Unbn  Bakery,  situated  on  New  Lev6e  street, 
and  extending  through  to  Commerce  street;  and  further,  the  lessor  lets  and  hires 
as  aforesaid,  and  as  a  portion  of  said  bakeiy,  eight  certain  negroes,  and  eertain 
other  property,  consisting  of  the  steam  engine,  biscuit  machine,  troughs,  bread- 
boxes,  doths,  and  the  fixtures  on  the  premises  used  in  carrying  on  the  business  of 
said  bakeiy,  the  whole  of  which  are  particularly  enumerated  and  described  in  the 
inventory  annexed,  marked  A.,  and  accepted  by  the  parties  to  tiiis  contract  of 
lease  as  a  portion  thereof."  This  inventory  contains  the  names  and  ages  of  the 
slaves,  who  are  ranged  under  two  classes  with  reference  to  their  different  values 
and  rates  of  hire  as  specified  in  the  lease;  also  an  enumeration  of  the  machinery, 
fixtures,  and  apparatus,  of  a  baker's  establishment.  It  is  silent  as  to  the  apart- 
ment occupiedas  a  clotluer*s  shop.  The  lease  then  contains,  among othas  clauses, 
the  foUowing :  Ist.  **  The  said  lessees  shall  have  the  use  and  control  ofthe  said 
bakery  and  property  j  during  the  term  of  five  years  aforesaid,  &c.  4th.  Tlie  said 
lessor  shall,  according  to  law,  keep  that  portion  of  the  buildings  in  vfnck  $aid 
premises  are  contained  in  good  tenable  [Sic  in  lease]  condition  as  the  same  now 
are  during  the  period  of  said  lease.    6th.  The  said  lessor  binds  himself  to  seU 
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to  the  said  lesfeas,  at  the  e9q>initkMi  of  the  second  year  of  the  period  of  said  lease,       P'Aqviii 

}uBpremU<$  and  property^  at  98  New  Lev6e  embracing  that  described  and  ena-     Ba»b<>uiu 

menited  in  the  said  inventory,  for  the  sum  in  cash  of  $30,000.'*    In  the  statement 

of  the  obligations  of  the  lessees,  we  find  the  following :     1st.  **The  said  lessees 

take  the  said  haktry  wad  property  embraced  in  said  inventory,  in  the  good  order 

and  condition  in  which  they  now  are,  and  engage,  during  tlie  period  of  said  lease, 

to  keep  the  same  in  the  like  good  order,  &:c.    2d.   The  said  lessees  shall  incur 

all  risk  and  expense  resulting  from  the  sickness  or  running  away  of  the  negroes, 

dee.    4th.  And  the  said  lessees  bind  themselves  to  pay  to  the  said  lessor  the  sum 

of  $4000  per  annum,  for  the  said  bakery  and  property  aforesaidt"  &c.    And  it  is 

provided  and  agreed  that  if  the  said  lessees  should,  at  the  expiration  of  the  second 

year  of  the  period  of  said  lease,  neglect  to  pay  to  said  lessor  the  sum  of  $30,000  as 

aforesaid  in  cash,  for  the  premises  aforesaid  of  98  New  Lev6e,  and  property 

embraced  in  said  inventory  as  vendees  of  said  lessor  and  owner,  then  and  from 

the  time  of  said  sale  and  payment  this  instrument  of  lease  shall  be  null  and  void* 

and  the  said  lessor  shaU  deliver  to  said  lessees  all  of  the  said  promissory  notes  given 

for  the  said  rent,  &c 

We  have  no  hesitation  in  saying  that,  parol  evidence  was  property  received  by 
the  court  below,  for  the  purpose  of  showing  the  nature  and  distribution  of  tho  , 

property  which  forms.the  subject  of  the  controversy.  The  property  was  described 
in  the  introductory  clause  of  the  lease,  as  the  premises  now  and  heretofore  occu- 
pied by  Barbour^  as  the  **  Union  Bakery,'*  situated  on  New  Lev6e  street,  and 
extending  through  to  Conmierce  street ;  and  for  the  purpose  of  ascertaining  the 
nature  of  the  subject,  parol  evidence  to  show  what  premises  were  then,  and  had 
been  theretofore,  occupied  as  the  Union  Bakery,  was  proper  and  even  necessary. 
The  intention  of  the  parties  was  to  be  ascertained,  and  that  intention  could  not 
be  reached  without  an  explanation  of  the  situation  and  nature  of  the  property. 
See  Greenleaf  on  Evidence,  §  286,  and  the  cases  there  cited.  When  that  necessary 
exi^anation  is  brought  into  juxtaposition  with  &e  language  of  the  instrument,  both  in 
the  introductory  clause  and  in  those  which  follow  it,  it  is  difficult  to  resist  the  convic* 
tbn  that,  the  bakery  and  its  appurtenances,  as  occupied  by  Barbour,  was  the  object  of 
the  lease ;  and,  that  the  apartment  then,  and  theretofore  occupied  as  a  clothing 
store  by  another  person,  and  which  was  not  necessary  for  the  business  of  the  plain- 
tiff, did  not  enter  into  their  contemplation.  It  must  be  observed  that  the  lot  of 
land,  eo  nomine,  is  not  leased.  There  is  no  sweeping  expressk)n  in  the  leasing 
clauses,  that  would  bring  tiie  entire  premises  under  the  lease.  "  The  Bakery'* 
is  the  repeatedly  recurring  expression.  The  fourth  clause,  in  which  the  lessor 
binds  himself  (mly  to  keep  in  good  order  that  portion  of  the  buildings  in  which 
said  premises  are  contained,  appears  to  us  quite  repugnant  to  the  construction 
claimed  by  the  plaintiffs. 

It  is  not  to  be  supposed  that,  in  making  so  important  a  contract,  and  in  insert- 
ing the  description  **  the  premises  now  and  heretofore  occupied  by  him  (Bar- 
bour) as  the  Unk>n  Bakery,*'  the  plaintifiTs  had  not  forst  carefiilfy  inspected  the 
property  which  they  proposed  to  lease.  Its  arrangement  was  before  then:  eyes* 
and  they  saw  an  establishment  occupied  by  anotiier  person  and  wholly  discon- 
nected with  the  business  which  Barbour  had  prosecuted,  and  in  which  they 
were  about  to  succeed  him.  It  is  extraordinary,  if  they  expected  to  get  the  clo- 
thier's shop  under  the  lease,  that  tiiey  should  not  have  expressed  it  in  the  written 
agreement. 

We  believe  that  in  the  stipulation  for  sale,  the  parties  did  intend  to  corer  the 
entire  property;  but  the  language  tiiey  use  in  those  danses  which  point  to  a 
sale,  is  certainly  broader  than  is  found  in  t3ie  stipulations  of  lease. 
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D'Aquin  The  case  of  the  defendant  is  much  strengthened  by  resorting  to  the  principle 

Babsour.  which  is  embodied  in  the  195l8t  article  of  the  Code.  «*  When  the  intent  of  the 
parties  is  doubtful,  the  construction  put  upon  it  by  the  manner  in  which  it  has 
been  executed  by  both,  or  by  one,  with  the  express  or  impUed  consent  of  the 
other,  furnishes  a  rule  for  its  interpretation.'*  Now  here  the  plaintiffs  went  intxr 
possession  of  the  bakery  and  the  rest  of  the  premises,  but  they  did  not  ask  Mayrrt 
to  go  out;  they  did  not  ask  him  to  pay  them  the  rent,  nor  give  him  any  notice 
that  he  waste  consider  himself  their  tenant ;  and,  without  any  objection  whatever, 
so  far  as  the  testimony  informs  us,  they  seem  to  have  contented  themseivef 
with  the  residue  of  the  premises,  and  to  have  paid,  as*  they  fell  due,  the  first 
four  notes  tor  rent,  to  Barbour, 

Parol  testimony  was  introduced,  respecting  the  conversations  of  the  parties 
while  negotiating  respecting  the  lease,  for  the  purpose  of  showing  that  it  was 
understood  that  the  plaintiffs  were  to  have  the  rent  of  the  clothier's  shop.  AVe 
think  these  antecedent  conversations  respecting  a  contract  which  the  parties 
have  embodied  in  a  written  instrument,  were  inadmissible,  there  being  no  fraud 
in  the  confection  of  that  instrument,  or  otherwise  aUeged  or  proved. 

It  is,  therefore,  decreed  that,  the  judgment  be  reversed,  and  that  there  be  judg- 
ment for  the  defendant,  with  costs  in  both  courts. 


The  Statb  tr.  Vandbrlip. 

The  description,  in  an  information  for  larceny,  of  the  party  iiyored,  as  /.  B.  Kirkland,  thoogb 
his  real  name  be  Igaac  B.  Kirkland,  \b  anffident. 

Where  there  is  bat  one  connt  in  an  information  for  lax«eny,  thoae  parte  which  are  defective 
by  reason  of  the  failure  to  aver  the  value,  may  be  rejected  as  surploaage,  without  affecting 
'  ite  validity;  and  the  conviction  ua  to  the  remainder  will  be  good,  under  a  general  verdict. 

Although,  in  general,  it  is  necessary  to  use  the  precise  technical  expressions  of  tiie  statute,  la 
desoribing  an  offence,  a  variance  which  does  not  alter  the  sense  of  a  material  part  of  the 
statute,  will  not  vitiate  an  information.  As  where  a  statute  punishes  '*the  robbery  or  lar- 
ceny of  SanX  notety  obligations  "  &c.,  and  on  information  charges  the  larceny  of  **  one  note 
of  the  bank  of  Mobile,"  "one  note  of  the  bank  of  Alabama,"  **of  the  goods  and  chattels" 
&c.;  the  temii  **-bank  notes*"  and  "notes  of  a  bank"  being,- in  oommon  parlance,  synoBy 


It  is  sufficient  in  an  information  for  larceny,  under  sec.  10  of  the  statof  4  May,  180$,  to  aver 
that  the  notes  which  were  the  subject  of  the  larceny,  were  the  "goods  and  chattels"  of  the 
person  entitled  to  them ;  it  is  not  necessary  that  it  should  be  stated  that  they  were  hit 
"property."    The  word  " chattels,*'' used  in  such  a  case,  signifies- property  and  ownership^ 

APPEAL  from  the  Ffarst  District  Court  of  New  Orleans,  McHenry,  J, 
Elmore,  Attorney  General,  for  the  State.  1.  At  common  law  there  was  no 
such  thing  as  larceny  of  bank  notes,  bills  of  exchange,  and  promissory  notes.  See 
Archbold's  C.  P.  p.  208,  and  the  authorities  there  cited.  2d.  The  punishmeot 
for  stealing  bank  notes,  and  monied  obligations  generally,  is  provided  for  by  the 
act  of  1805.  B.  &  C.  243,  sec.  10.  3.  The  name  of  the  injured  party  is  set  out 
in  the  information,  with  sufficient  certainty.  See  Archbold's  C.  P.  p.  211,  212, 
121,  122.  4.  The  statute  having  made  the  stealing  of  bank  notes  and  monied 
obligations  a  punishable  offence,  no  value  need  be  assigned'  to-  them  in  the 
information.  3d  Chitty,  247.  Russell  and  Ryan,  406.  2d  Hale,  P.  C.  182. 
Archbold's  C.  P.  211.  Reg.  v.  Morris,  9  C.  dcP.  349.  Reg.  v.  BingleyS^ 
Law,  6  C.  Ac  P.  602.  Commonwealih  v.  Smith,  1st  Mass.  244,  245.  5.  The 
information  is  suflicientiy  desc^ptive  of  the  property  alleged  to  be  stolen.  Sea 
3d  section  of  the  act,  entitied  "An  act  to  provide  tor  the  prosecution  and  punish- 
ment of  crimes  therein  mentioned,"  approved  March  8th,  1845,  p.  47,  Sesswns 
Acts.    6.  Bank  notes  and  monied  obligations  are  goods  and  chattels.     Common- 
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wealth  V.  Boyer,  1  Binney,  208.     Commonwealth  v.  Richards^  let  Mass.  337.        Stat* 
People  V,  Holbrook,  13  Johnson,  93.    United  States  v.  Moulton^  5  Mason,  644  et    vakmrlip 
seq,^  and  the  authorities  there  referred  to. 

Upton  and  FrosU  for  the  appeUant.  1.  Whatever  is  good  cause  of  de- 
murrer, is  good  in  arrest  of  judgment.  1  Chitty,  662,  443.  4  Blacks.  376.  For 
what  is  go<xl  cause  of  demurrer,  see  1  Chitty,  439.  4  Blacks.  335.  2.  An  infor- 
mation must  have  the  certainty  of  an  indictment  1  Chitty,  846 — 2,  pp.  6,  7. 
3.  An  indictment  must  contain  no  abbreviation  nor  figures,  except  where  it  em- 
bodies a  copy  of  some  instrument.  1  Chitty,  175,  176.  Arch.  52.  4.  The 
name  of  the  aggrieved  party  must  be  given,  if  known ;  if  not  known,  this  fact  of 
ignorance  must  be  stated.  3  Chitty,  950 — 1.  1  lb.  213,  216.  Arch.  31.  5. 
niie  use  of  the  initials  of  a  man's  name  is  fatal,  because  they  are  abbreviations, 
and  because  they  do  not  constitute  a  name.  1  Pick.  388.  3  lb.  263.  Arch.  176. 
6.  An  indictment  must  allege  the  value  of  each  article  stolen,  and  where  a  value 
is  laid  as  to  a  part,  and  silent  as  to  a  part,  and  a  general  verdict  is  found,  it  will  be 
bad.  1  Mass.  245.  3  Chitty,  948,  959.  Arch.  176.  2  An.  R.  741.  5  Mason, 
301.  7.  Information  is  defective  in  its  description  of  the  property.  1  Chitty,  172, 
282.  Arch.  48, 49, 50.  2  Russel,  170.  2  Leach,  1055, 565.  3  Chitty,  967—8, 
947,  and  notes.     2  East.  P.  C.  601,  602.     1  Binney,  201.     1  I^er,  5,  B. 

A  correct  indictment  for  the  stealing  of  **  bank  notes,"  is  in  2  Harris  &  Gilly 
407.  The  cases  in  Leach  all  give  the  description  as  bank  notes  of  a  certain  value, 
and  the  property  of  some  person.  This  information  charges  the  defendant  with 
stealing  notes  of  certain  banks,  and  a  draft — a  value  is  only  stated  as  to  a  portion, 
and  they  are  described  as  **the  goods  and  chattels,"  and  not  the  "property,') 
of  J.  B.  Kirkland.  These  objections  are  purely  technical,  but  they  are  sus- 
tained by  authority ;  and  we  rely  on  the  law  as  it  exists.  By  a  statute  of  7  Geo. 
IV.  many  of  these  objections  are  no  longer  good  on  a  motion  in  arrest  of  judg- 
ment. No  such  statute  of  jeofails  has  been  enacted  in  this  State,  and  the  court 
must  decide  by  the  law  as  it  existed  in  1805. 

In  reply  to  the  positions  and  arguments  of  the  Attorney  General:  We  deny 
that  the  allegation  of  value  is  dispensed  with.  Not  a  single  authority  quoted 
by  the  State  bears  out  the  proposition.  Lord  Hale  says  the  value  must  be 
aUeged.  So  says  Archbold.  The  case  in  the  Mass.  Rep.  is  headed  thus:  "In 
an  indictment  for  stealing  money,  value  must  be  laid."  The  case  in  Russell  6c 
Ryan  holds  that,  it  is  necessary  to  aver  value  to  sustain  a  conviction.  The  refer- 
ence from  Archbold  only  recites  that  it  is  no  longer  necessary  to  prove  value 
equal  to  the  smallest  coin.  The  point  here  is,  whether  a  value  should  be 
averred. 

Bank  notes  are  not  goods  and  chattels.  If  they  are  goods  and  chatties,  why 
was  it  necessary  to  pass  statutes  making  the  taking  of  bank  notes  larceny  ? 

The  first  and  last  points  of  the  attorney  general  contradict  each  other. 

The  case  in  1  Binney,  presented  ten  points.  The  court  decided  the  first  in 
favor  of  the  defendant,  and  declined  to  pass  on  the  second.  The  case  from  1 
Mass.  Rep.  137,  did  not  present  the  point,  and  it  was  not  made  nor  passed  upon. 
The  case  in  13  Johnson  is  against  us;  and  so  is  that  in  5  Mason,  544.  That  is  a 
decision  of  Judge  Story^  who  never  has  been  deemed  the  highest  authority  in 
criminal  law.  In  that  case  he  held  that,  bank*  notes  were  personal  property.  At 
the  same  term  of  the  court,  and  in  the  same  volume,  he  held  that  a  promissory 
note  was  not  personal  property.  We  rely  on  the  english  authorities  as  fixing  the 
definition  of  larceny,  and  the  necessary  averments  of  an  indictment. 

The  judgment  of  the  court  (SlidelU  Ji  absent,)  was  pronounced  by 

Kino,  J.  The  defendant  was  prosecuted  under  the  10th  section  of  the  act  of 
1805,  B.  and  C.'s  Dig.  p.  243,  for  the  larceny  of  several  bank  notes,  and  other 
effects,  aDeged  to  belong  to  /.  B,  Kirkland.  He  was  convicted  and  sentenced, 
and  has  appealed. 

It  is  urged  that  the  information  was  defective,  for  the  fbllowing  reasons: 
1.  Because  the  name  of  the  party  aggrieved  is  not  suflSciently  averred.  2.  Be- 
cause the  value  of  each  of  the  articles  charged  to  have  been  stolen,  is  not  alleged. 
3.  Because  the  description  of  the  property  stolen  is  defective.  4.  That  the  notes 
stolen  are  alleged  to  be  the  **  goods  ana  chattels'*^  of  J.  B.  Kirkland^  whereas,  it 
is  contended,  they  should  have  been  averred  to  be  the  *^ property  ^^  of  the  person 
injured. 
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Statc  These  objectionB  to  the  iDformation  are,  as  was  correctiy  said  in  argnxiieDt* 

VajidIrlip.    P"*^^y  technical,  and  depend  entirely  upon  authority. 

I.  As  regards  the  first  ground.  The  name  of  the  injured  party  is  ayerred  in 
the  information  to  be  7.  B.  Kirkland.  Upon  the  trial  Kirkland  appeared  as  a 
witness,  and  testified  that  his  name  was  Jtaac  B.  Kirkland ;  whereupon  the 
counsel  for  the  accused  asked  the  judge  to  instruct  the  jury  that  the  prisoner 
was  entitled  to  his  discharge ;  which  charge  the  judge  refused  to  give.  As  regards 
the  description  to  be  given  in  the  indictment  of  other  persons  than  the  defendant 
referred  to  in  it,  Hawkins  says :  **  It  is  certainly  safest  to  describe  them  with 
convenient  certainty,  which  will  hardly  be  dispensed  with  except  in  special  eaaes, 
and  for  special  reasons.  Yet  when,  in  common  presumption,  it  may  be  veiy 
difficult,  if  not  impossible,  to  know  the  names  of  tlie  persons  referred  to  in  an 
indictment,  it  may  be  good  without  naming  any  of  them !"  After  giving  several 
exceptions  to  the  rule  requiring  the  name  of  the  injured  party  to  be  averred,  he 
concludes  by  saying :  **  However,  from  the  whole,  thus  much  seems  plainly  to 
follow,  that  whenever  the  person  injured  is  known  to  the  jurors,  his  name  ought 
to  be  put  in  the  indictment."  Hawkins  P.O.,  book  2,  chap.  25,  sec.  73.  In  the 
case  of  the  King  v.  Sulks,  an  indictment  for  larceny,  laying  the  goods  stated  to 
be  the  property  of  Victory,  Baroness  Turkheim  was  sustained,  although  her 
true  name  was  Selina  Victoria,  The  court  said  it  was  not  necessary  that  there 
should  be  an  addition  to  the  name  of  a  prosecutor  in  an  indictment ;  that  all  the  law 
requires  upon  this  subject  is,  certainty  to  a  common  intent ;  and  that,  as  the  prose- 
cutrix had  always  acted  in,  and  been  known  by  the  appellation  of,  Baroness  of 
Turkheim,  and  could  not  possibly  be  mistaken  for  any  other  person,  it  must  be 
taken  to  be  her  name,  and  referred  to  the  authority  of  Hawkins.**  See  the  case 
in  2d  Leach  C.  L.  p.  1006. 

An  indictment  for  the  forgery  of  a  draft  addressed  to  Messrs.  Drummand  4r  Co»f 
by  the  name  of  Mr.  Drummond,  without  stating  the  names  of  Drummond*s  part- 
ners, was  held,  at  a  conference  of  all  the  judges,  to  be  good.  The  judges  said  that 
they  must  understand  the  words  **  Messrs.  Drummond  Sf  Company*''  as  eveiy 
body  else  did,  to  mean  the  partners  in  the  partnership  in  the  banking  house. 
One  of  the  judges  said,  the  only  question  was  whether  Drummond  8f  Co.  were 
meant  by  the  prisoner,  which  was  estabUshed  by  the  verdict  2  East,  P.  C.  990. 
An  indictment  for  an  assault  on  Jchn,  parish  priest  of  D,  was  held  to  be  suffi- 
cienUy  certain.  2  Hawkins,  P.  0.  chap.  25,  sec.  74.  In  each  of  these  cases, 
the  party  injured  appears  to  have  been  known  to  the  jurors,  and  in  each  the  name 
is  incorrectiy  stated.  In  the  two  first,  the  error  consisted  in  omitting  the  chris- 
tian nances ;  and  in  the  third,  in  omitting  the  sirname. 

In  the  present  instance  it  appears  that  Kirkland  was  a  merchant,  residing  in 
Memphis,  in  the  State  of  Tennessee ;  that  the  package  containing  the  notes, 
alleged  to  have  been  stolen,  was  taken  while  being  transmitted  to  his  correspon- 
dent in  this  city ;  and  that  it  was  marked  /.  B,  Kirkland.  It  was  shown  on  the 
trial  that  Isaac  B.  Kirkland  was  the  owner  of  the  notes  and  other  effects  con- 
tained in  the  package,  and  described  in  the  Indictment  as  being  the  property  of 
/.  B,  Kirkland.  It  is  not  pretended  that  /.  B.  Kirkland  and  Isaac  B.  Kirkland 
are  not  one  and  the  same  person,  and  the  owner  of  the  effects  stolen.  That 
Kirkland  was  known  by  the  name  of  /.  B,  Kirkland,  is  evident  finom  the  ftct 
that  he  is  so  described  in  the  information.  But  it  is  not  shown  that  he  was  known 
to  the  attorney  general,  or  in  this  city,  by  any  other  name  than  that  of  /.  B. 
Kirkland,  and  being  the  resident  of  another  State,  we  cannot  presume  that  the 
attorney  general  knew  him  by  any  other  name  than  that  averred  in  the  infomia- 
tion. 
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It  is  only  when  the  party  injured  cannot  be  deacribed  by  name,  that  it  becomes  Stats 
necessary  to  state  that  he  is  a  person  unknown.  But  with  the  evidence  before  Vakdirlip. 
him  that  the  aggrieved  party  was  known  by  the  name  of  /.  B,  Kirkland^  the 
attorney  general  could  not,  with  propriety  or  truth,  have  averred  the  property  in 
the  notes  to  bo  in  a  person  unknown,  On  the  contrary,  the  rules  of  criminal 
pleading  absolutely  required  that,  he  should  have  averred  it  to  be  in  a  person 
whom  the  evidence  in  his  possession  described  as  /•  B.  Kirkland. 

We  think  that  the  circumstances  of  this  case,  tested  by  the  strictest  rules  of 
criminal  pleading,  bring  it  within  the  exceptions  to  the  general  rule  which  require 
the  name  of  the  injured  party  to  be  accurately  set  forth,  and  authorize  the  aver- 
ment as  made  in  the  information.     See  1  Chitty,  C.  L.  p.  212,  et  seq. 

II.  The  information  alleges  that  several  different  notes  were  stolen,  but  aven 
the  value  of  but  two  of  them. 

The  only  authority  to  which  we  have  been  referred,  in  support  of  the  propo* 
sition  that  sentence  could  not  be  passed  on  a  general  verdict  upon  an  indictment 
of  this  kind,  establishes,  as  we  think,  the  reverse  of  the  proposition.  See  1  Mass. 
Rep.  245.  If  there  had  been  several  counts,  instead  of  one,  some  of  which 
averred  a  value  to  the  articles  stolen,  and  othera  which  did  not,  it  seems  to  be 
settled  that,  after  a  general  verdict,  judgment  could  have  been  given  upon  the 
good  counts.  When  there  is  but  one  count*  those  parts  of  it  which  are  defec* 
tive,  by  reason  of  the  failure  to  aver  the  value,  may  be  rejected  as  surplusage, 
without  affecting  the  validity  of  the  instrument ;  and  the  conviction  as  to  the 
remainder  will  be  good. 

m.  The  next  objection  is  that,  the  description  of  the  properly  stolen  is  defec- 
tive. It  is  contended  that  the  notes  should  have  been  described  in  the  precise 
terms  of  the  statute.  The  words  of  the  act  are :  '*  The  robbery  or  larceny  of  hank 
futtesj  obligations*'  &c.  <*  shall  be  punished'*  &c.  The  averments  in  the 
information  are :  "one  note  of  the  Bank  of  Mobile"  "one  note  of  the  Bank  of 
Alahatna,*^  "of  the  goods  and  chattels." 

Although,  in  general,  it  is  necessary  to  use  the  precise  technical  expressions  of 
tile  statute  in  describing  the  offence,  a  variance  which  does  not  alter  the  sense  of 
a  material  part  of  the  statute  will  not  vitiate  the  indictment.  The  terms  "  bank 
notes,"  and  "  notes  of  a  bank,"  are,  in  ordinary  parlance,  synonymous.  Both  are 
understood  to  mean  the  notes  emitted  as  the  circulation  of  the  bank.  In  the 
T»se  of  the  Comm.  v.  Richards^  it  was  held  that  a  deviation  from  the  terms  of  the 
statute,  similar  to  that  which  occurs  in  the  infonnation  now  under  consideration, 
did  not  vitiate  the  indictment.  Comm.  v.  Richards,  1  Mass.  Rep.  338..  We 
think  that  case  conclusive  of  the  point  presented. 

IV.  The  last  objection  urged  we  also  think  untenable.  In  the  case  of  The 
People  V.  Holhrook,  13  Johnson's  Rep.  93,  94,  anaverment  of  the  property,  in 
tiie  terms  used  in  the  present  information,  was  held  good.  The  court  said :  "  It  is 
sufficient  to  lay  in  an  indictment  that  the  notes  or  instruments  mentioned  in  the 
statute  are  the  goo<is  and  chattels  of  any  person  who  is  entitled  to  them ;  and 
that  the  word  chattels  denotes  and  signifies,  when  applied  as  in  this  case, 
property  and  ownerehip."  Judgment  affirmed. 


Wbst  v.  His  Crbditors. 

Objections  lo  evidence,  tboagfa  made  in  the  lower  coort,  will  not  be  noticed  on  appeal,  onleM 
bmagbt  bvfors  the  coort  by  a  bill  of  exceptkws. 
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West  ^®  anthority  of  the  thing  adjudged  is  merely  an  exception,  which  the  party  who  wisbea  to 

o.  avail  himself  of  it  most  oppose,  in  the  manner  and  at  the  time  prescribed  by  law.     Unless 

CRKDXTORi.        jjjQ  exception  be  thns  opposed)  the  party  will  be  presumed  to  have  renounced  the  advantage 
resulting  flrom  it. 
A  judgment,  rendered  in  another  State  against  one  who  had  previously  made  a  cessio  bono- 
rum  here,  though  binding  on  him  personally,  is  not  conclusive  against  the  other  creditors, 
nor  against  the  fiiud  to  be  distributed  here. 
Creditors  of  one  who  had  made  a  cessio  bonorum  here,  residiog  in  another  State,  where  tiiey 
had  acted  as  trustees  under  an  assignment,  made  to  them  in  that  State,  by  a  third  person,  to 
■ecure  the  payment  of  the  debt  due  them  by  the  insolveni,  where  such  assignment  was 
'  valid  by  the  lex  loci^  must  account  for  the  property  included  in  the  assignment,  or  show  some 

legal  cause  for  their  failure  to  reduce  it  into  possession,  to  entitle  them  to  be  put  down 
as  creditors  on  the  tableau  of  distribution  of  the  effects  of  the  insolvent  in  this  State. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J.     G. 
B,  Duncan^  Homor^  J.  Strawhridge,  Kearney  and  Coheth  for  the  difTerent 
appellants.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  In  addition  to  those  creditors  who  were  allowed  a  place  upon  for- 
mer tableaux  in  this  interminable  controversy,  several  others  have  presented 
themselves  claiming  a  part  in  the  fund  now  to  be  distributed.  Of  these  new 
claims,  the  District  Court  ordered  William  C.  Gait  to  be  placed  on  the  tableau 
for  the  sum  of  $3,000.  J.  Barbour,  Francis  Duplessis  and  Adelaide  Duplessis, 
who  are  creditors  of  the  insolvent,  have  appealed  from  this  portion  of  the  decree. 
The  claim  of  N.  B.  Beale  for  $7,000,  and  that  of  TV,  H.  Booth  for  $5,000,  were 
rejected  by  the  court,  and  these  parties  also  have  appealed. 

The  evidence  adduced  by  the  creditor,  William  C.  GalU  in  support  of  his 
claim,  satisfied  the  district  judge ;  and  a  careful  perusal  of  it  has  not  enabled  us 
to  say  that  he  erred.  It  is  as  satisfactory  as  could  be  expected  at  this  distance 
of  time ;  more  so,  indeed,  than  that  on  which  many  of  the  claims  on  the  first 
tableau  of  distribution  were  admitted.     1  Annual,  365. 

The  claims  of  the  appellants,  Beale  and  Booth,  rest  on  the  foUowing  facts : 
Shortly  after  his  failure,  the  insolvent  went  to  the  State  of  Kentucky,  and  was  sued 
in  the  federal  court  of  that  State  by  these  parties,  as  acceptor  on  bills  of  ex- 
change, drawn  by  Thomas  R,  Weston  him,  in  their  favor.  John  K.  West  defended 
the  suits,  alleging  that  Thomas  R.  West  had  made  three  assignments  to  these 
parties,  in  trust  for  the  purpose  of  securing  them  in  the  payment  of  several 
debts  due  them  by  Thomas  R.  West,  and  also  by  himself,  among  which  were 
the  debts  sued  upon.  The  court  overruled  this  plea,  and  the  defendant  filed  his 
bill  of  exceptions  to  the  ruling  of  the  court,  but  did  not  carry  the  case  to  the 
appellate  tribunal.  The  plaintiffs  subsequently  obtained  judgments  which  are 
final  against  John  K*  West  personally. 

These  judgments  are  adduced  in  evidence  of  the  appellants'  claims,  and  their 
counsel  contends  :  1.  That,  upon  the  trial  of  the  oppositions,  the  district  judge 
erred,  to  their  prejudice,  in  admitting  the  deeds  of  trust  in  evidence  to  show  that 
their  claims  had  been  paid ;  this  issue  having  previously  been  made  in  the 
federal  court,  and  the  judgments  rendered  thereon  forming  res  judicata,  2. 
That,  under  the  constitution  and  laws  of  the  United  States,  those  judgments 
must  have  the  same  faith  and  credit  in  Louisiana  as  they  have  in  the  State  of 
Kentucky,  where  they  were  rendered.  3.  That  they  are  the  highest  evidence 
of  the  debts  merged  in  them. 

If  the  first  ground  were  well  taken,  it  is  not  brought  before  us  by  a  bill  of  excep- 
tions, and  we  cannot  notice  it.  The  authority  of  the  thing  adjudged  produces 
merely  an  exception,  which  the  party  wishing  to  avail  himself  of  it    must 
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oppose  in  the  manner  and  at  the  time  prescribed  by  law.  Item  si  injudido  tecum  Wist 
actum  fueriU  sive  in  rem,  sive  in  personam^  nihilominus  obligcUio  duratt  et  ideo  Crsditoiu. 
ipso  jure  de  eadem  re  postea  adversus  te  agi  potest ;  sed  debes  per  exceptionem 
rei  judicata  adjuvari.  §  5,  Institutes^  de  Exceptionibtis.  Unless  the  exception  rei 
judical^  is  thus  opposed,  and  opposition  is  made  to  the  admission  of  the  evidence 
adduced  on  the  second  trial,  the  presumption  is  that,  the  party  entitled  to  the 
exception  has  renounced  the  advantage  resulting  from  it.  Iliferliki,  Rep.  §  20,  4th 
edition,  verbo  Chose  Jugee. 

But  this  ground  is  untenable.  Conceding  that  the  judgments  offered  in  evidence 
are  entitled  to  the  same  faith  and  credit  here  as  they  have  in  Kentucky,  it  is 
necessary  to  ascertain  the  effect  which  they  would  have  in  that  State.  Our 
cessio  bonorum  is  unknown  to  the  laws  of  Kentucky ;  but  assignments  under 
those  laws,  when  assented  to  by  the  parties  named  in  them,  produce  substantially 
the  same  legal  effects,  so  &r  as  these  parties  are  concerned.  They  divest  the 
debtor  of  the  title  to  the  property  assigned,  and  vest  it  in  the  trustees  for  the  pur- 
poses of  the  trust.  Such  was  undoubtedly  the  effect  of  the  deeds  of  trust  made 
by  Thomas  R.  West  to  the  appellants,  after  they  assented  to,  and  agreed  to  act 
under,  them.  Let  us  suppose  then,  that  a  creditor  of  Thomas  R.  West^  not 
named  in  the  assignments,  had  subsequently  obtained  a  judgment  against  him. 
The  question  under  consideration  may  be  solved,  by  ascertaining  what  effect  such 
a  judgment  would  have  had  in  Kentucky,  and  what  rights  it  would  have  created 
in  the  trust  fund. 

Under  the  common  law,  which  prevails  in  that  State,  the  solution  presents 
no  difficulty.  An  assignment  when  made  in  good  faith,  and  assented  to  by 
the  assignee,  is  deemed  a  valid  conveyance,  founded  upon  a  valuable  considera- 
tion, and  is  good  against  creditors  proceeding  adversely  to  it  by  attachment,  or 
seizure  in  execution,  of  the  property  conveyed.     2  Story's  Equity,  no.  1036. 

Considering  that  John  K.  West  was  also  divested  of  his  title  to  the  property 
in  the  hands  of  the  syndic  at  the  time  the  judgments  of  the  appellants  were 
obtained,  we  conclude  that  those  judgments,  although  binding  ufion  him  person- 
ally, are  not  conclusive  against  the  other  creditors,  nor  against  the  fund  to  be 
distributed. 

It  is  urged,  as  another  ground  against  the  admission  of  the  assignments  in 
evidence^  that  thirty  years  have  ekpsed  since  they  were  executed,  and  that  that 
lapse  of  time  should  be  a  sufficient  objection.  If  this  were  so,  it  could  only 
be  upon  the  presumption  that  they  had  been  executed,  and  that  the  creditors 
named  in  them  were  paid  and  satisfied. 

It  is  further  urged  that  the  assignments,  having  been  executed  by  Thomas  R» 
Westy  and  not  by  the  msolvent,  the  creditors  of  the  latter  have .  no  right  to  call 
the  trustees  to  an  account ;  and  that,  if  they  had,  it  could  not  be  done  in  this 
coDateral  manner.  That  if,  at  this  late  period,  the  trustees  are  Uable  to  account 
to  any  one,  it  is  to  Thomas  R.  West,  if  he  be  Uving,  if  not,  to  his  legal  represen- 
tetives,  or  to  the  creditors  named  in  the  assignments.  It  is  said  that  these 
parties  make  no  chum,  and  that  the  credtors  named  in  the  assignments  must  be 
presumed  to  have  long  since  been  paid.  Under  the  terms  of  the  assignments 
the  two  appellants  were  the  first  creditors  to  be  paid ;  and,  if  we  are  to  presume 
that  those  who  came  after  them  have  all  been  satisfied,  it  is  difficult  to  resist  the 
conclusion  that  they  stand  in  the  same  category. 

It  matters  not  by  whom  the  assigiiments  were  made.  They  purport  to 
dsfiver  the  possession  of  the  property  asmgned,  and  were  assented  to  by  the 
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Wxnr  appeHantSt  who  agreed  to  act  as  tmatees  under  them.  This  assent  and  this 
CiuEinTOBfl.  agreement  imposed  upon  them  the  implied  obligation,  to  perform  all  those  acts 
which  were  necessary  and  proper  for  the  due  execution  of  the  trust  which  they 
had  undertaken.  2  Story's  Equity,  no.  1268.  Theirs  is  an  equitable  ckum ; 
and  they  are  bound  to  do  equity  before  they  can  be  heard.  It  was  incumbent 
upon  them  to  account  for  the  property  assigned  to  them.  It  is  stated  by  their 
counsel,  in  their  brief,  that  ihey  received  none  of  the  real  property  mentioDefll 
in  the  deeds  of  trust ;  but  there  is  no  evidence  of  that  fiict  in  the  record,  and 
they  have  failed  to  show  a  legal  cause  for  not  reducing  it  into  possession.  W» 
are  therefore  of  opinion  that  there  is  no  error,  of  whidi  they  can  oompUn,  io 
the  judgment  appealed  from. 

Another  opposition  was  filed  by  the  syndic  of  D&rsey  and  iSam  heirs  of  UtiH, 
These  opponents  objected  to  the  sum  allowed  to  the  wife  of  th«  insolvent  Th9 
defendant  answered  the  opposition  and  pleaded  re$  judicatar  which  plea  was 
sustained  by  the  court  below.  On  the  argument  of  the  case,  these  eppooeoti 
asked  that  the  judgment  sustuning  the  defendants'  plea  mi^t  be  reversed. 
But  as  they  have  not  appealed^  we  cannot  act  upon  their  application.  CHrod  v. 
Oreditorst  2  Annual  547. 


^AfVtMM^^V^'V^ 
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Same  Case — On  a  Re-hearing. 

If  a  creditor  of  ooe  who  ba«  made  •  ce$8io  honorumj  who  had  proved  •  daim  at  the  time 
of  the  firat  dsrtribation  of  the  effect*  of  tiie  ineolvent,  and  received  a  dfvideiid  ooT  of 
the  fimds  then  in  the  hands  of  the  syndic,  ia  not  debarred  thereby  from  proving,  on  a  mb- 
•eqnent  diatriUition,  another  and  •  distinct  daim  existing  at  the  time  of  the  fidlore,  if 
foUowa,  as  a  oooseqaence,  that  new  gronnda  of  opposition  may  be  set  mp  agakist  a  diim 
allowed  on  a  previoas  tableau,  whenever  a  new  fond  ooones  into  the  hands  af  the  Byndie 
for  distribution. 

Thk  judgment  of  the  court  (EtutUj  C.  J.  absent,)  was  proiiounced  hj 

RosT,  J.  The  appeal  taken  by  the  heirs  of  Hull  in  this  case,  wss.  detached 
irom  the  record,  and  was  not  brought  to  our  notice  till  after  the  judgmeot  bid 
been  rendered.  Upon  discovering  this  error,  we  granted  a  re-hearing  a»to  them ; 
and  their  opposition  to  the  daim  of  Afrs.  West,  is  now  before  us,  on  &s  pleu  of 
payment  on  one  aide,  and  of  res  judicata  on  the  other. 

On  the  first  tableau  of  distribution  filed,  the  claim  of  Jlfrf.  Weit,  and  her  rigbt 
of  preference,  were  contested  by  these  opponents,  on  the  ground  that  her  moit- 
gage,  not  having  been  recorded  as  requured  b^  the  act  of  1913,  hsr  cisim  was 
absolutely  null  and  void.  We  disallowed  the  right  of  mortgage,  bat  recog- 
Bteed  the  claim  as  an  ordinary  debt,  to  tibe  amount  of  $^400.  Weit  v.  CredUorSt 
I  Annual,  366. 

It  appears  that,  at  the  time  this  opposition  was  mader  3fr<.  West  had  received 
the  sum  of  $4,149  40,  from  the  assignee  of  her  husband,  after  his  iailure,  ia 
1842.  The  opponents  now  plead  this  payment,  and  insist  that  Mrs,  West  bas 
no  clahn  to  any  portion  of  the  f^nd  in  hand. 

In  the  appeals  taken  fbom  the  judgments  rendered  on  the  oppositioBs  to  the 
second  tableau  of  distribution  filed  by  the  syndic,  we  held  that  a  creditor,  wiio 
had  proved  a  daim  at  the  tune  of  the  first  distribution,  and  received  a  diridesd 
•ut  of  tile  fund  tiien  in  the  hands  of  the  syndic,  was  not  defcanred^  thereby  irom 
the  right  of  proving,  on  a  subeequent  dBstributioo,  another  and  a  dbtinet  dsiV' 
existing  at  the  time  of  the  failure. 
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We  came  to  this  conclusion  by  analogies  drawn  from  the  practice  eetsblished        Wut 
under  the  bankrupt  laws  of  England  and  of  the  United  States,  giving  effect  to  the    crxditobs. 
fiuniliar  rule  that,  where  there  is  doubt  upon  a  question  of  res  jtidicata^  the  party 
against  whom  the  plea  is  set  up  should  have  the  benefit  of  that  doubt     West  v. 
Creditors,  3  Annual,  532. 

If,  in  subsequent  distributions,  creditors  are  permitted  te  set  up  new  claims 
which  existed  when  the  first  distribution  was  made,  it  follows  that  new  grounds 
of  opposition  may  be  set  up  against  their  claims,  whenever  a  new  fund  comes  into 
the  hands  of  the  syndic  for  distribution. 

It  is  proved  that  Mrs.  West  has  received  $4,149  40,  on  her  claim.  That 
amount  must  be  deducted  from  the  sum  of  $5,400,  for  which  she  is  placed  on 
the  tableau. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  amended,  so  as  to 
sustain  the  opposition  of  the  heirs  of  Hidl  against  Mrs.  West,  except  for  the 
sum  of  Sli251  60,  for  the  amount  of  which  Mrs,  West  is  to  be  classed  in  the 
tableau  as  an  ordinaiy  creditor. 

It  is  &rtber  ordered  Chat  the  judgment,  as  amended,  be  .affirmed. 


SUGCBSSION    OF     WaRREN. 


In  a  oontett  Between  the  creditors  of  an  insolvent  snoceasion,  the  notes  or  oblig^laonfl  of  the 
insolvent  are  not  coQcIosive  proof  of  the  debt  of  which  they  are  evidence.  They  must  be 
supported  by  soch  additional  proof  as  will  satisfy  the  jodge  of  the  fairness  and  jostness 
of  the  claims. 

APPE^AlL,  by  the  executors  of  Barton,  from  a  judgment  of  the  Second  Dis- 
trict Court  of  New  Orleans,  Canrum,  J.  T.  A,  Clarke  snd  Mioou,  for 
the  appellants.  Livingston,  for  the  administrator.  The  judgment  of  the  court 
(Eustis,  C.  J.  absent)  was  pronounced  by 

SuDELi.,  J.  As  the  succession  of  Warren  is  insotvent,  and  ss  the  considera- 
tion of  the  notes  of  the  deceased  held  by  the  appellants,  and  the  genuineness  and 
bonajidesof  their  claim,  were  expressly  put  in  issue,  it  was  necessary  for  the  apel- 
Isnta  to  produce  some  evidence,  beyond  the  mere  notes  themselves.  In  Sahatier  et 
oZ.  ¥.  Their  Creditors,  6  Mart.  N.  S.  565,  it  was  held  that,  in  a  contest  between 
the  creditors  of  an  msolvent,  the  notes  or  obligations  of  the  insohrent  do  not  make  in 
themselves  conclusive  proof  of  the  debts  apparently  due  to  them.  They  must  be 
supported  by  such  additional  evidence  as  will  satisfy  the  mind  of  the  judge  of  the 
fiiimess  and  justness  of  the  claim.  We  are  not  aware  that  the  opinion  in  that 
case  has  been  questioned ;  and  no  argument  has  been  adduced  by  the  appellants 
against  its  correctsiess. 

The  district  judge  rejected  a  large  portion  of  the  appellants  claim ;  and,  after  a 
careful  consideration  of  the  evidence,  we  do  not  feel  ourselves  authorised  to  say 
that  his  conclusions  upon  this  question  of  fact  were  manifestly  erroneous.  If  the 
whole  amount  represented  by  the  notes  was  really  due,  it  seems  to  us  that  there 
must  have  been  ample  evidence  to  support  it  within  the  reach  of  the  holders.  On 
the  other  hand,  in  view  of  the  relations  of  the  parties  and  the  testimony  respecting 
the  acknowledgment  of  the  deceased  in  his  life  time,  it  is  diilieiilt  to  reirtst  thfe 
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BuccssflioN  OF  conviction  that  he  died  in  debt  to  Bartofh  in  whose  favor  the  notes  were  dntven, 
at  least  to  the  amount  for  which  the  district  judge  has  rendered  judgment. 

We  have  considered  the  appellee's  prayer  for  amendment,  and  are  of  opinion 
that  the  judgment  requires  no  change.  Judgment  affimud* 


4  46e. 

46    480: 

Wilson  et  ah  »•  Churchman, 

A  consignee,  not  a  hondjide  porchacer,  and  who  haa  made  no  advances  on  the  sliipment,  bat 
is  the  mere  agent  of  a  consignor  who  had  attempted  to  defraud  his  vendor  of  the  price  of 
the  mercbandizer  has  no  greater  rights  than  the  vendee,  and  cannot  defeat  the  vendor's 
privilege,  where  the  vendee  could  not. 

IVhere,  after  the  shipment  of  merchandize  and  the  delivery  of  bills  of  lading  to  the  shipper, 
tlie  merchandize  is  seqnestered  at  the  sint  of  the  vendor  claiming  a  privilege  for  die  price, 
and  the  master  of  the  ship  gives  the  consignee  prompt  notice  of  the  sequestration,  and*  in 
the  mean  time,  takes  such  steps  in  the  case  as  will  arrest  the  action  of  the  court  until  the 
consignee  can  assert  his  rights,  the  master  will  be  excused  for  not  delivering  the  merchan- 
dize, and  may  recover  from  the  plaintiff  in  the  sequestration  an  indemnity'  for  his  trouble 
and  loss  in  unloading  the  goods,  &c.  But  where  the  master,  as  agent  of  the  ship  owners, 
bonds  the  property,  after  having  been  notified  by  the  sequestration  that  the  vendor  bad  been 
defrauded,  it  will  be  his  duty,  on  arriving  at  his  port  of  destination,  to  inquire  into  tbe 
circumstances  of  the  consignee's  title ;  and  if  he  has  any  doubt  as  to  it,  to  protect  himselT 
by  a  bill  calling  upon  the  vendor,  the  consignor  and  consignee,  to  litigate  their  rights  i 
themselves ;  or,  to  refuse  to  deliver  tbe  property,  if  satisfied  that  the  consignee  was  a  i 
agent,  and  not  a  consignee  for  value.  Where  the  master,  in  such  a  case,  after  bonding  the 
propert)',  offers  no  proof  that  he  has  delivered  the  merchandize,  nor  that  it  is  not  still  in  his 
possession,  he  will  be  responsible  for  its  value ;  and  where  the  sequestration  is  set  aside  for 
irregularity,  and  no  recourse  can  be  had  upon  the  bond,  a  personal  judgment  will  be  ren- 
dered against  him  for  that  value. 

Though  a  bill  of  lading  be  a  negotiable  instrument,  and  import  a  title  to  the  shipment  in  the 
holder,  excusing  him,  as  a  general  rule,  from  the  necessity  of  proving  that  he  has  given  aujr 
value  for  it,  yet  such  proof  is  necessary  where  evidence  has  been  offered  to  estabUsh  tiie 
want,  or  failure,  or  illegality  of  the  consideration,  or  that  the  bill  had  been  lost  or  stolen 
before  it  came  into  the  possession  of  the  holder.  In  this  respect  the  exercise  of  the  vendor's 
privilege  under  our  Code  is  similar  to  the  common  law  right  of  stoppage  in  trantitv,  which 
can  be  defeated  by  the  negotiation  of  the  bill  of  lading  only  where  the  transferree  has 
received  it  in  good  faith  and  for  value. 

Where  there  was  a  want  of  due  diligence  on  the  part  of  one  who  applies  for  a  new  trial,  and 
the  evidence  to  introduce  which  it  was  prayed  for  was  not  discovered  after  the  trial,  and 
its  character  was  such  that  the  party  was  bound  to  know  its  materiality  before  the  trial, 
and  the  affidavit  does  not  disclose  enough  to  make  out  a  defence,  a  new  trial  wiU  not  be 
granted. 

Where  a  writ  of  sequestration  has  been  improperly  issued,  it  cannot  be  aided  by  proof 
adduced  at  the  trial  on  the  merits,  nor  by  admissions  of  fact  contained  in  the  aubsequent 
pleadings,  the  observance  of  the  requisites  prescribed  by  law  being  in  the  nature  of  a 
condition  precedent. 

An  affidavit  for  a  sequestration,  which  states  that  the  defendant  is  indebted  to  the  plaintiff 
*<in  about  the  sum  of  #4950,"  and  that  the  *<  deponent  verily  believes  the  defendant  will 
dispose  of  the  property,  or  send  it  out  of  the  jurisdiction  of  this  court,"  not  stating  any  specific 
aum  as  being  due,  nor  the  apprehension  of  tna  party  that  the  propeity  will  be  removed 
during  the  pendency  of  the  suit,  is  insufficient  Per  Cur.  The  word  *' daring  the 
pendency  of  the  suit"  may  not  be  sacramental;  but  the  necessity  of  the  conservative 
process  should  substantially  appear.  Sequestrations,  and  other  conservative  remedies,  by 
which  the  property  of  a  party  is  wrested  from  his  possession  and  taken  into  the  custody  of 
the  law,  before  judgment,  without  notice,  and  upon  the  ex  parte  showing  of  the  plaintiff, 
are  extraordinary  and  rigorous,  and  hence  the  doctrine  has  been  uniform  that  they  are 
to  be  strictly  ooaatnied,  and  that  the  requisites  of  the  law  most  be  observed  iqxm  pain  of 
naltity. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Strawhridge,  J.       Wilson 
Hunton  and  Micou  for  the  plaintiffs.    Lockett  and  QooLd^  for  the  third  oppo-    Churchman. 
nents,  appellants.      The  judgment  of  the  court  (Eustis,  C.  J.  absent,)  was 
pronoimced  by 

Slidell,  J.  On  the  5th  of  Januaiy,  1848,  the  plaintiffs  made  a  cash  sale  to 
Chwd%man  of  a  quantity  of  flour,  which  was  delivered.  Churchman  shipped  it 
on  board  a  vessel  commanded  by  GilchrisU  bound  to  Philadelphia.  Churchman 
received,  as  shipper,  a  bill  of  lading  in  the  usual  form,  for  the  delivery  of  the 
cargo,  in  Philadelphia,  to  Flemings  or  his  assigns.  After  this  bill  of  lading  was 
dispatched  by  mail  to  Philadelphia  to  the  consignee,  the  plaintiffs  commenced 
suit  against  Churchman^  and  seized  the  fiour  on  shipboard  at  New  Orleans,  under 
a  writ  of  sequestration  and  a  claim  of  the  vendor's  privilege.  The  sequestration 
was  levied  on  the  10th  January,  and,  on  the  11th,  Gilchrist,  as  agent  of  the  ship 
owners,  gave  bond  for  the  property,  and  was  reinstated  in  its  possession.  On 
the  27th  of  January,  Gilchrist  filed  a  petition,  by  way  of  thh'd  opposition,  in  which 
he  alleges  himself  to  be  master  and  part  owner  of  the  vessel.  He  states  that  the 
bill  of  lading  had  been  given  before  the  sequestration,  and  had  been  forwarded  to  the 
consignee  ;  that  the  plaintiffs  had  made  no  offer  to  return  the  bill  of  lading ;  that 
he  is  bound  to  deliver  the  flour  at  Philadelphia  to  the  consignee,  or  whoever  may 
be  the  holder  of  the  bill,  and  is  entitled  to  the  possession  and  custody  of  the 
property,  in  preference  to  the  plaintiffs. 

The  cause  came  to  trial,  as  between  the  plaintiffs  and  the  third  opponent,  on 
the  28th  February,  1848.  No  application  was  made  for  a  continuance.  The 
execution  of  the  bill  of  lading,  and  its  being  maUed  to  Fleming's  address  before  the 
levy  of  the  sequestration,  were  proved.  The  plaintiffs  proved  the  sale  of  the 
flour.  Churchman* s  failure  to  pay,  and  that  he  was  in  failing  cu-cumstances. 

We  will  not  undertake  to  enter  into  a  general  discussion  of  the  rights  and 
duties  of  shipmasters,  consignors,  and  consignees,  but  will  confine  our  opinion  to 
the  rights  and  duties  of  the  parties  litigant,  under  the  peculiar  circumstances 
presented  by  the  record. 

It  is  certAn  that  the  plidntiffs*  goods  are  gone,  without  their  having  received 
any  equivalent  for  them.  It  is  also  certain  that,  if  the  Philadelphia  consignee 
was  neither  a  hond  fide  purchaser  nor  advancer,  but  was  the  mere  agent  of  the 
consignor,  who  has  attempted  to  defraud  his  vendor,  the  consignee  would  have  no 
greater  right  to  defeat  the  vendor's  privilege  than  the  vendee  himself  would 
have  had. 

The  vendors  took  the  risk  of  the  consignee's  being  neither  a  hond  fide  pur- 
chaser nor  advancer,  and  caused  the  goods  to  be  sequestered.  The  allegations 
of  the  petition  gave  the  captain  full  notice  that  the  plaintiffs  had  been  defrauded ; 
and  the  judicial  process  would  have  excused  the  captain  to  the  consignee  for  not 
delivering  the  goods,  provided  he  gave  the  consignee  prompt  notice  of  the  seques- 
tration, and  took,  in  the  mean  while,  such  conservative  steps  in  the  cause  as  would 
arrest  the  action  of  the  court  until  the  consignee  could  come  in  and  assert  his 
rights.  Unquestionably  the  court  would  have  given  time  for  that  purpose  upon 
a  proper  application,  and  would  also  have  indemnifiedthe  captain,  at  the  plaintiffs' 
expense,  for  his  trouble  and  loss  in  unlading  the  goods,  &c.  But  the  captain 
undertakes  to  bond  the  goods,  and  to  carry  them  to  Philadelphia.  We  are  not 
prepared  to  say  that  he  had  not  a  right  to  take  this  course.  It  is  unnecessary  to 
ietermine  that  point.  But  if  he  had,  the  question  is,  what  he  should  have  done 
when  he  arrived  there  ?    With  full  notice  that  the  plaintiff  hald  been  defrauded* 
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Wilson  it  was  his  duty  to  inquire  into  the  circumstances  of  the  consignee's  title  and  rights. 
Chu]u;hkaii.  If  ho  ^^^  doubts  as  to  those  rights,  he  might  probably  have  been  permitted  U> 
protect  himself  by  a  bill  of  interpleader,  calling  upon  the  plaintiffs,  the  consignor 
and  consignee  to  litigate  inter  se.  Or  he  could  have  refused  to  deliver  the  goods, 
if  satisfied  upon  inquiry  that  the  consignee  was  a  mere  agent,  and  not  a  consignee 
for  value.  But  the  captain  has  not  thought  proper  to  show  that  he  took  any 
precaution  whatever;  or  even  that  he  has  delivered  the  goods  at  all.  Nan  constat, 
that  they  are  not  still  in  his  possession.  At  any  rate,  if  he  has  delivered  the  goods 
to  the  consignee,  he  has  not  offered  any  evidence  whatever  to  show  that  die  con- 
signee was  rightfully  entitled  to  receive  them,  as  against  the  plaintiffs. 

Under  these  circumstances,  we  think  that  the  case  is  with  the  plaintiffs ;  and 
that  the  captain  has  no  right  to  rely  upon  the  naked  fiict  that,  he  had  signed  and 
issued  a  bill  of  lading. 

It  is  said  that  a  bill  of  lading  is  a  negotiable  instrument,  and  imports  a  title  to  the 
goods  in  the  holder  of  it.  But  must  this  be  taken  without  qualification  !  A  bill 
of  exchange  is  a  negotiable  instrument,  and  the  holder  is  prima  facie  a  holder  for 
value.  He  is  not  bound  to  establish  that  he  has  given  any  value  for  it,  until  the 
other  party  has  established  tJie  want,  or  failure,  or  illegality  of  the  consideratioD', 
or  that  the  bill  had  been  lost  or  stolen  before  it  came  into  the  possession  of  the 
holder.  It  is  then  incumbent  on  him  to  show  that  he  has  given  value ;  for,  under 
such  circumstances,  if  he  has  not  given  value  he  ought  not  to  be  placed  in  a  better 
situation  than  the  antecedent  parties  through  whom  he  obtained  the  bill.  See 
Story  on  Bills,  §  193. 

So  in  the  case  of  a  bill  of  lading.  The  plaintiff  having  established  his  claim  u 
vendor,  the  bad  faith  of  the  vendee,  and  a  clear  right  to  the  vendor's  privilege  if 
Churckman*8  interest  had  not  been  divested  in  favor  of  Fleming  for  value  given 
bond  fide,  Flemings  in  a  contest  with  the  plaintiff,  would  have  been  driven  to 
show  the  nature  and  circumstances  of  his  interest. 

By  what  right  can  the  captain  undertake  Fleming's  case,  and  claim  to  stand  in  t 
better  position  ?  His  argument  for  withholdmg  the  goods  from  thd  plaintifia  is, 
that  he  has  signed  a  written  promise  to  deliver  them  to  Fleming ;  but,  if  Fleming 
was  in  bad  faith,  or  was  a  mere  agent,  he  could  not  have  succeeded  in  doiQg 
what  the  captain  insists  upon  doing  for  him. 

It  is  very  true  that  the  right  of  stoppage  in  transitu,  under  the  kiw  merchant, 
which  bears,  in  some  respects,  a  strong  analogy  to  the  exercise  of  the  vendor's 
privilege  under  our  Code,  is  defeated  by  the  negotiation  of  the  bill  of  lading. 
But  this  rule  must  be  understood  with  this  qualification,  that  the  transferee  has 
received  it  in  good  faith  and  for  value. 

In  Cumings  v.  Brown,  Lord  EUenborough  sud  that,  if  the  assignee  of  the  bill 
of  lading  knew  that  the  consignee  was  in  insolvent  circumstaoces,  and  that  no 
bill  had  been  accepted  by  him  for  the  price  of  the  goods,  or  that,  being  accepted, 
it  was  not  likely  to  be  paid ,  in  that  case  the  interposition  of  himself  between  the 
consignor  and  consignee,  in  order  to  assist  the  latter  to  disappoint  the  jast  rights 
and  expectations  of  the  former,  would  be  an  act  done  in  fraud  of  the  consignor's 
right  to  stop  in  transitu,  and  would  therefore  be  unavaihible  to  the  party  takiiig 
the  bill  of  lading  under  such  curcumstances,  and  for  such  purpose.  He  recog- 
nized, as  the  true  criterion,  that  suggested  by  Mr.  Justice  BuUer-doea  die 
purchaser  take  it  fairly  and  honestly  ?  See  also  Eden  on  Bankruptcy,  313  ^ 
seq.  See  Lickbarrow  v.  Mason,  Smith's  Leading  Cases,  607.  Cumming  ^' 
Brown,  9  East,  514.  In  re  Wtsbyinthus,  5  B.  and  Ad.  817.  3  Kent's  Com- 
816.    Abbott  on  Shipping,  514  et  seq. 
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The  conrt  below  gave  judgment  diamisBing  Gilchrist's  opposition,  and  a  motion  Wilson 
was  made  by  him  for  a  new  trial,  which  he  accompanied  by  affidavit  that  he  CHURckxAii. 
arrived  at  the  port  of  New  Orleans,  on  his  return  from  Philadelphia,  a  few  hours 
after  the  trial  of  the  cause ;  that  he  could  prove  by  a  witness  at  Philadelphia, 
that  he  had  delivered  the  flour  to  Flemings  who  had  received  the  biU  of  lading  in 
due  course  of  mail,  and  accepted  bills  to  the  amount  of  $3000  ;  that  he  had  not 
discovered  the  materiality  of  this  testimony  until  after  his  arrival  here,  and  had  no 
representative  here  who  knew  the  facts.  The  affidavit  referred  to  a  certificate 
by  the  proposed  witness,  who  states  that  he  was  in  the  employ  of  Fleming ;  that 
the  letter  enclosing  the  bill  of  lading  was  received  in  due  course  of  mail,  and  that 
Fleming  accepted  drafts  for  $3000,  drawn  against  the  shipment.  The  new  trial 
was  refused. 

We  cannot  with  propriety  interfere  witii  the  ruling  of  the  court  below,  nor  say 
that  the  discretion  which  the  Jaw  confers  with  regard  to  new  trials,  was  improperly 
exercised.  There  was  a  want  of  due  diligence.  The  testimony  itself  was  not 
discovered  after  the  trial.  Its  materiality  the  party  was  bound  to  know  before  he 
went  to  trial,  and  he  might  have  asked  a  continuance.  Besides,  the  affidavit  does 
not  disclose  enough  to  make  out  a  defence.  It  is  not  stated  when  Fleming  made 
the  advances,  nor  that  they  were  made  in  good  &ith  and  before  notice.  Non 
eonataU  that  the/ionsignee  involved  himself  before  Gilchrist  arrived  at  Philadelphia 
with  the  goods.  It  would  be  a  very  dangerous  precedent  to  reverse  a  judgment 
and  remand  a  cause  for  new  trial  on  so  loose  a  showing.  There  may  be  hardship 
in  this  ease ;  but  if  there  be,  it  must  be  attributed  to  the  party's  want  of  diligence 
and  caution.  We  cannot  break  down  well  settled  and  wholesome  rules  of 
pfractace,  in  order  to  reach  the  supposed  hardship  of  a  particular  case.  It  is 
proper  also  to  observe  that  the  thii'd  opponent^  on  his  part,  has  hek)  the  plaintiff 
to  strict  practice. 

It  remains  only  to  consider  the  correctness  of  the  refusal  of  the  District  Court 
to  set  aside  the  sequestration. 

For  the  purposes  of  this  inquiry  it  is  necessary  to  lay  out  of  view  the  subsequent 
testimony  in  this  cause,  and  to  look  only  to  the  proceedings  which  preceded  the 
levy  of  the  writ.  If  the  writ  improperly  issued,  it  cannot  be  aided  by  the  proof 
adduced  at  the  trial  on  the  merits,  nor  even  by  the  admissions  of  &ct  contained  in 
the  subsequent  pleadings,  the  observance  of  the  requisites  prescribed  by  law 
being  in  the  nature  of  a  condition  precedent.  It  is  proper  to  add  that  there  wa9 
no  implied  waiver  of  irregularities,  the  rule  to  set  aside  having  been  taken  in 
limine  litis. 

The  grounds  of  the  rule  were  that  the  affidavit  is  insufficient,  the  party  not 
swearing  to  any  specific  sum  as  being  due,  nor  to  his  apprehension  that  the 
property  would  be  removed  during  the  pendency  of  the  suit.  The  affidavit  i9 
ID  the  foOowing  words : 

**  George  W,  Wilson^  one  of  the  firm  of  Wilson  Sf  Gleason^  merchants,  trading 
and  residing  in  the  city  of  New  Orleans,  being  duly  sworn,  deposes  and  says  that 
Samuel  Churchman,  merchant,  trading  and  residing  in  the  city  of  New  Orleans,  is 
justly  and  truly  indebted  to  the  said  firm  of  Wilson  Sf  Gleason  in  about  the  sum  of 
forty-  nine  hundred  and  fifty  dollars,  for  this,  to  wit :  On  the  6th  day  of  January, 
1848,  WUson  Sf  Gleason  sold  to  tJie  said  Samuel  Churchman,  through  his  broker, 
about  nine  hundred  barrels  of  flour,  at  five  dollars  and  fifty  cents  per  barrel ;  the 
said  flour  so  sold  has  been  delivered,  and  payment  for  the  same  has  not  been 
made.  Wherefore  deponent  prays,  in  consideration  of  lien  or  privilege,  that  the 
said  WUson  Sf  Gleason  have  as  vendors  of  the  property  sold,  that  a  writ  of 
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WiLsoii       sequestration  issue*  and  the  said  flour  so  sold  be  sequestered,  as  deponent  verily 
Churchman,    ^^^'i^^^^^  ^^e  said  Churchman  will  dispose  of  the  same,  or  send  it  out  of  the 
jurisdiction  of  this  court." 

It  will  be  observed  that,  the  amount  sworn  to  is  not  a  sum  certain,  and  that 
the  necessity  of  a  sequestration  for  the  protection  of  the  parties  privilege,  is 
not  clearly  deducible  from  the  language  used.  It  was  correctly  said  in  Set* 
lick  V.  Kelly  f  11  Rob.  149,  that  it  is  not  the  mere  existence  of  a  privilege  dial 
gives  the  right  of  sequestering  property ;  there  must  be  also  a  well  fbnnded 
apprehension  that  the  party  will  be  deprived  of  its  exercise,  unless  aided  by  the 
process  of  the  court.  If  there  is  not  danger  that  the  property  will  be  removed 
before  the  party  can  have  the  benefit  of  his  privilege,  the  writ  ought  not  to  nsue, 
and  the  existence  of  this  danger  should  appear  from  the  afiidavit.  We  are  not 
prepared  to  say,  that  the  party  should  in  this  particular  case,  have  sworn  totidem 
verbis,  that  he  feared  the  property  would  be  disposed  of,  or  removed,  ''during  the 
pendency  of  the  suit."  Those  expressions  may  not  be  sacramental  under  the 
Code  and  statutes  in  this  particular  case,  but  the  necessity  of  the  conservative 
process  should  substantially  appear.  The  affidavit  does  not  say  when  Chundtman 
will  dispose  of  the  property,  or  send  it  out  of  the  jurisdiction  of  the  court.  The 
affidavit  would  be  consistent  with  truth,  even  if,  at  the  time,  tiie  plaintiif  was 
convinced  that  the  property  would  not  be  disposed  of,  or  sent  away,  before  a 
judgment  could  be  obtained  and  a  fieri  facias  issued.  Nor  is  this  uncertainty 
cured,  but,  on  the  contrary,  it  is  increased,  by  considering  the  context  of  the 
affidavit.  Nan  constat,  tiiat  the  price  was  due,  or  even  if  due,  that  it  had  never 
been  demanded.     The  whole  showing  is  loose  and  uncertain. 

Sequestrations  and  other  conservative  remedies  by  which  the  property  of  a 
party  is  wrested  from  his  possession,  and  taken  into  the  custody  of  the  hiw* 
before  judgment,  without  notice,  and  upon  the  ex  parte  showing  of  the  plaintiff, 
are  extraordinary,  and  rigorous,  and  hence  the  doctrine  has  been  uniform,  that 
they  are  to  be  strictly  construed,  and  that  the  requisites  of  the  law  must  be 
observed  on  pain  of  nullity.  Oraham  v.  Burckhalter,  2  Annual  415.  Bres 
V.  Booth,  1  Annual,  308.  Friedlander  v.  Myers,  2  Annua],  920.  Selliek  v. 
Riley,  11  Rob.  168.    Lacey  v.  Kenley,  3  La.  18. 

As  we  deem  it  our  duty  to  set  aside  the  sequestration,  and  the  plaintifis  are 
thus  deprived  of  a  recourse  upon  the  bond,  it  is  necessary  to  make  provision 
for  a  personal  recourse  upon  the  third  opponent,  and  we  shall  do  so,  by 
remanding  the  cause  for  the  purpose  of  ascertaining  the  value  of  the  flour  at 
the  date  of  the  bonding,  and  for  the  rendition  of  a  judgment  accordingly  against 
the  third  opponent. 

It  is  therefore  decreed  that,  the  judgment  dismissing  the  opposition  of  Gil* 
christ  be  affirmed.  It  is  further  decreed  that,  the  judgment  on  the  rule  to  set 
aside  the  sequestration  be  reversed,  and  that  the  said  sequestration  be  set  aaide ; 
the  costs  of  the  sequestration,  of  said  rule,  and  of  this  appeal,  to  be  paid  by  the 
plaintiffs.  It  b  further  decreed  that,  this  cause  be  remanded  for  the  sole  pur- 
pose of  ascertaining  the  value  of  the  flour  sequestered  at  the  date  of  the  bonding 
thereof  by  said  Gilchrist,  and  of  rendering  judgment  for  such  value,  in  favor  of 
said  plaintiffs,  against  said  Gilchrist,  with  interest  from  tiie  date  of  such  bonding 
and  costs,  subject  to  credit  for  such  portion  of  the  price  of  said  flour  as  the  stkl 
plaintiffs  may  have  received  from  Churchman, 
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Hartwell  v.  Walker. 

Where  rd  agent,  authorized  to  pnrchaae  grain  for  his  principal,  contracts  with  a  third  per- 
•on  to  take  "  all  the  grain  he  could  deliver  within  a  certain  time,"  the  contract  will 
not  be  binding  on  the  principal.  Per  Curi  The  agent  undertook  to  bind  big  principal 
for  the  parchase  of  grain,  bat  the  other  party  did  not  bind  himself  to  sell  any.  Principals 
may  make  what  contracts  they  choose ;  bat  the  power  to  make  a  contract  of  this  sort 
cannot  be  deduced  from  any  general  aathority. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,   Kennedy,  J. 
Micou,  for  the  plaintiff.     Grymes,  Elmore  and  King,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiif.  who  resides  in  Cincmnati,  sues  the  defendant, 
who  is  a  merchant  in  the  city  of  New  Orleans,  for  the  sum  of  seven  thousand 
three  hundred  and  twenty  nine  dollars.  The  cause  of  action  alleged  is,  that  the 
plaintiff,  in  April,  1847,  entered  into  a  certain  contract  or  contracts  with  the 
defendant,  represented  by  his  agents,  by  which  the  defendant  agreed  to  purchase 
from  the  plahitiff  certain  large  quantities  of  oats,  at  the  price  of  fifty  and  fifty 
three  cents  a  bushel,  beside  the  charges  from  Cincinnati,  where  the  contract  was 
made,  to  New  Orleans ;  that  the  defendant  agreed  to  pay  for  said  oats  in  cash 
on  demand,  or  by  the  acceptance  and  payment  of  drafts  drawn  on  him,  for  the 
price  thereof,  by  his  said  agents.  The  plaintiff  charges  that,  under  his  contract 
he  made  several  shipments  of  oats  to  the  defendant,  which  were  paid  for  in  cash 
by  his  agents  in  Cincinnati,  or  by  bills  on  New  Orleans ;  but  that,  in  consequence 
of  the  fall  in  the  market  value  of  oats,  and  for  no  other  reason  he,  the  defendant, 
refused  to  receive  and  pay  for  certain  other  shipments  made  by  him,  the  plain- 
tiff, under  the  contitust ;  that  under  an  agreement  made  between  him  and  the 
defendant,  a  portion  of  these  shipments  were  received  by  the  latter,  at  the  cur- 
rent market  price,  without  prejudice  to  the  ulterior  claims  of  the  plaintiff;  that 
other  shipments  arriving  the  defendant  refused  absolutely  to  receive  them,  and 
they  were  sold  at  auction,  after  due  notice  and  advertisement,  on  his  account,  at 
a  considerable  loss.  For  the  deficit  on  these  operations,  and  the  loss,  charges  and 
damages  incident  thereto,  this  action  was  brought. 

The  general  issue  is  pleaded  by  the  defendant,  and  the  plaintiff  is  expressly 
charged  in  the  answer,  with  having  combined  with  one  of  his  agents,  for  the 
purpose  of  defrauding  him.  The  plaintiff  had  judgment  in  the  District  Court 
for  the  sum  of  six  thousand  two  hundred  and  thirty  seven  doliara  and  sixty  seven 
cents,  with  interest,  and  the  defendant  has  appealed. 

The  manner  in  which  the  cause  has  been  presented  to  us  by  counsel,  limits 
our  enquiry  to  the  operations  under  one  single  contract,  and,  if  they  are  exclud- 
ed fit>m  the  general  account  between  the  parties,  t^e  balance  will  be  in  favor  of 
the  defendant.  This  contract  was  made  with  the  plaintiff  by  John  O.  Wasson, 
the  agent  of  the  defendant,  on  or  about  the  19th  April,  1847,  and  we  give  it  in 
the  language  of  Wasson,  who  was  examined  as  a  witness ;  **  The  contract  was 
that  the  witness  would  take  from  Mr.  Hartwell  all  the  oats  he  could  deliver 
between  that  date  and  the  1st  of  June,  1847,  at  fifty  three  cents  per  bushel, 
delivered  in  Cincinnati.  In  pursuance  of  this  contract  of  about  the  19th  of 
April,  the  oats  were  delivered  by  Mr,  Hartwell  in  quantities,  and  at  the  rates 
specified  in  the  accounts  marked  A." 
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The  plaintiff  recovered  in  the  District  Court  on  the  ground  that,  Wasscn  wbb 
the  general  agent  of  the  defendant,  he  having  been  sent  to  the  western  countiy 
for  the  purpose  of  making  large  purchases  of  grain  and  horses,  which  the  defen- 
dant was  selling  for  the  use  of  the  army  in  Mexico;  and  it  is  contended  by  xb» 
counsel  for  the  plaintiff  that  this  contract  was  ratified  by  DavenpcrU  the  princi- 
pal agent  of  the  defendant  in  the  west. 

Conceding  that  Wasson  and  Davenport  had  full  power  from  the  defendant  to 
contract  for  the  sale  and  delivery  of  oats  with  the  plaintiff,  it  is  evident  tJwt  the 
contract  made  by  WcLsaon  did  not  secure  to  the  defendant  a  single  bushel  of  oats. 
Wasstm  undertook  to  bind  his  principal  for  the  purchase  of  oats,  but  HartweU^ 
the  plaintiff,  did  not  bind  himself  to  sell  any.  Hartwell,  by  this  agreement,  had 
the  range  of  the  market,  at  a  time  when  the  article  was  peculiarly  liable  to 
fluctuation  in  value,  for  the  space  of  six  weeks;  if  it  fell  in  value,  any  quantity — 
all  the  oats  he  could  deliver — could  be  put  upon  the  defendant  at  fiAy  three  cents 
a  bushel ;  and  if  it  rose,  the  defendant  could  have  no  benefit  from  the  agreement. 
Principals  can  make  what  contracts  they  choose ;  but  we  do  not  understand,  how 
the  power  to  make  a  contract  of  this  kind,  on  the  part  of  an  agent,  can  be  deduc- 
ed from  any  general  authority.  Story  on  Agency,  nos.  21,  62,  68.  The  defen- 
dant certa'mly  gave  his  agents  no  authority  to  bind  him  to  this  extent. 

Under  this  view  of  the  subject  it  is  unnecessaiy  to  enquire  whether  Wassoih 
in  his  contracts  for  oats,  exceeded  the  limits  of  prices  prescribed  by  the  defen- 
dant, or  to  examine  the  other  questions  raised  by  counsel  on  the  argument  of  the 
cause. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judgment  ren- 
dered for  the  defendant,  with  costs  in  both  courts* 


Tbrrt  v.  Hbnnen. 

An  entry,  and  pft3rment  of  the  price,  of  a  portion  of  tbe  public  landa  mlgect  to  entryrdoei  not 
dive^the  tide  of  the  United  Statea;  the  title  is  not  divested  nntal  a  patent  haa  beea 
issued.  The  pnrchaaer  acquires  only  an  equitable  title,  subject  to  die  diacretion  of  Coo> 
gross;  but  such  a  title  is  sofficient  tx>  sustain  a  petitory  action. 

Tbe  payment  of  tbe  price  of  public  lands  of  the  United  States,  entered  without  warrant  oC 
law,  can  in  no  manner  affect  the  rights  of  the  government.  No  equitable  title  vests  ia 
the  purchaser,  whose  only  claim  is  for  tiie  return  of  the  money  paid  by  him. 

The  constitution  of  the  United  States  vests  in  Congress  the  exclusive  power  to  dispose  ofr 
and  make  all  needful  rules  and  regulations  in  relation  to,  the  public  lands.  The  8tiite  courts 
have  no  authority  to  interfere  with  the  primary  disposal  of  the  soil.  That  power  rests  exclu- 
sively with  the  general  government,  which  has  from  the  beginning  acted  upon  it  by  legis- 
lation, through  boards  of  commissioners,  receivers,  and  registers,  under  the  final  supervi- 
sion of  the  secretary  of  the  treasury ;  and  the  decisions  of  that  officer,  made  within  the  jnri»> 
diction  vested  in  him,  cannot  be  reviewed  by  us. 

The  sale  of  a  thing  bekmging  to  another  is  null. 

The  rightful  owner  of  receipts,  given  by  the  the  receiver  of  public  monies,  for  the  price  of 
public  lands  sold  without  warrant  of  law  in  the  Greenburg  land  district  in  tliis  State, 
must  be  considered  as  the  person  meant  by  the  word  "  grantee,"  iu  sec.  1  of  the  act  of 
Congress  of  the  29th  August,  1642,  providing  for  the  refunding,  under  certain  cbcvm- 
stances,  of  money  paid  for  public  lands  in  that  district;  nor  will  a  sale,  by  anthentic  act  duly 
recorded,  of  the  lands,  which  does  not  transfer  the  receipts,  or  make  any  mention  of  them, 
nor  the  execution  of  an  act  under  private  signature,  purporting  to  be  a  transfer  of  the  lands 
to  a  person  with  whose  money  the  transferrer  acknowledges  in  the  act  that  he  purchased 
them,  amount  to  such  a  transfer  of  the  receipts  as  will  entitle  the  vendee  or  the  furnisher  of 
money  to  claim  the  amount  of  the  receipts  from  the  treasury.    Per  Cur :    In  the  transfer  cf 
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debta  to  a  third  penon,  the  delivery  takei  place  between  the  tranaferrer  and  the  trana-         TXB.RT 
ferree,  by  the  giving  of  the  title.    C.  C.  2612.    The  titles  in   thia  caae  are  the  receipta;  ^* 

and  by  **grafUeif'  the  act  of  1642  means  the  owner  of  them. 
Without  an  assignment,  or  proof  oi  actual  delivery,  the  possession  of  the  receipts  given  by  a 
receiver  of  pnblic  moneys  for  the  price  of  public  lands,  will  give  the  holder  no  better  title  to 
them  than  he  would  have  to  a  promissory  note  payable  to  the  order  of  the  purchaser  of 
the  lands,  held  by  him  without  endorsement  or  proof  of  transfer  and  delivery.  Art  2612  C 
C.  supposes  that  when  the  title  is  not  transferable  by  dehvery,  and  does  not  bear  upon 
its  face  evidence  of  the  lawful  possession  of  the  holder,  proof  of  the  deliver>'  must  be 
made. 

APPEAL  £h>m  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J, 
Hoffman^,  for  the  plaintiff. 

Ualsey,  on  the  same  side.  Defendant  founds  his  pretensions  on  a  document 
purporting  to  be  a  transfer  of  the  lands  from  Lea  to  him,  in  which  Lea  states  that 
he  had  entered  them  with  the  money  of  the  defendant;  and  upon  a  receipt  signed 
by  Lea,  dated  March  1836,  for  $900,  to  be  used  in  entering  lands  for  the  de- 
fendant. The  plaintiff  objected  to  the  introduction  of  these  documents,  on  the 
ground  that  they  were  **  acts  under  private  signature,  and  inadmissible  as  evi- 
dence against  die  plaintiff"  As  evidence  of  a  sale,  the  act  of  transfer  was 
inadmissible.  C.  C.  2417.  As  evidence  that  the  lands  were  entered  with  defend- 
ant's money,  and  that  Lea  received  the  sum  of  $900  for  that  purpose,  the  act  of 
transfer  and  the  receipt  would  have  been  inadmissible,  had  they  been  authentic 
acts ;  aa  private  acts,  besides  that  objection,  they  were  subject  to  this,  that  they 
had  no  date  as  against  the  plaintiff,  except  from  the  day  of  their  production  in 
court.  The  sale  to  the  plaintiff  was  prior  to  that  to  the  defendant.  It  was 
recorded  in  July,  1837 ;  that  to  the  defendant  was  not  recorded  until  1845.  7  N. 
S.  662. 

The  defendant's  evidence,  if  admissible,  proves  that  Lea  entered  the  lands  in 
his  own  name.  If  he  bought  them  with  the  defendant's  money,  and  intended 
them  for  the  defendant,  the  defendant  had  perhaps  an  action  against  him  for  a  title. 
But  the  tide  was  in  Lea,  and  he  could  convey  the  lands  to  any  one.  The  plaintiff 
purchased  them,  and  in  good  faith.  The  title  is  in  him,  and  he  is  not  affected 
by  the  equities  existing  between  Lea  and  the  defendant.  The  plaintiff  is  Lea^s 
grantee,  and  the  claim  belongs  to  him.  This  is  the  express  provision  of  the  act. 
It  is  obvious  from  the  proceedings  before  the  department  at  Washington,  that 
the  only  question  at  ttie  time  the  parties  were  referred  to  a  court,  respected  the 
iiUe  to  the  lands.  The  department  could  not  determine  which  of  the  parties 
was  the  grantee.  The  decision  of  this  question  is  conclusive  of  the  dispute, 
for  the  claim  does  not  exist  except  by  the  act  of  1842,  which  gives  it  to  the 
grantee. 

But  the  defendant,  knowing  that  he  had  no  right  to  the  lands,  and  could  not 
claim  the  return  of  their  price  as  grantee  of  Lea,  alleged  that  no  title  passed  from 
the  United  States  to  Lea,  that  there  was  no  purchase  by  the  entry,  and  there- 
fore the  payment  of  the  price  was  a  mere  deposit  of  so  much  money,  for 
which  the  United  States  are  responsible  to  him,  as  owner  of  the  money  deposited. 

It  is  certainly  not  essential  that  a  title  should  have  passed  to  Lea  by  the  entry, 
and  from  Lea  to  the  plaintiff  by  the  act  of  sale.  The  act  of  1842  gives  the  claim 
to  the  person  who  entered  the  hmds,  or  his  grantee.  The  plaintiff  and  the  defen- 
dant are  both  grantees  in  name,  but  the  priority  of  the  plaintifTs  purchase  gives 
him  an  equitable  preference  to  the  defendant.      Supplement,  P. 

But  the  position  assumed  by  the  defendant,  that  no  title  passed  by  the  entry  is 
untenable.  There  is  nothing  in  the  act  to  the  contrary.  Congress  authorized 
the  return  of  the  price  of  lands  in  the  district,  not  because  no  sale  had  been 
made,  but  because  the  surveys  were  erroneous  and  imperfect;  because  the 
hinds  were  incorrectly  located,  the  actual  locations  either  conflicting  with  prior 
claims,  or  the  proper  locations  so  conflicting  or  differing  from  those  exhibited  to  the 
purchasers  at  the  time  of  entry.  There  is  nothing  in  the  act  of  1842,  that  implies 
that  the  lands  had  not  been  sold.  The  implication  is  rather,  that  the  lands  had 
been  sold,  and  the  treasury  department  have  so  considered,  since  they  have 
required  in  every  instance  of  an  application  under  the  act,  a  certificate  that  there 
was  no  mortgage  on  the  land  of  the  applicant,  or  conveyance  of  it  from  him. 

It  being  certain  that  the  pnblic  lands  of  the  district  were  subject  to  purchase, 
the  entry  by  Lea  at  the  knd  ofUce  was  a  purchase  from  the  United  States, 
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Tkrut        and,  unless  these  lands  were  covered  by  a  prior  claim  or  reserved,  vested  a  tide  to 
^-  them  in  Lea.     Beaumont  v.  Covington,  2  Rob,    190.     Carroll  v.  SaffcrdL,  3 

HiNNEir.       Howard,  450-61. 

Let  us  examine  the  defendant's  pretensions,  without  reference  to  the  act  of 
1842,  and  as  if  the  United  States  were  responsible  as  an  individual.  We  caanot, 
for  the  rsason  that  there  was  not  a  valid  sale  of  the  lands,  consider  the  money 
a  deposit.  It  was  not  left  and  received  in  trust,  but  paid.  Admit  that  the  sale 
was  not  valid,  the  transaction  was  not  the  less  a  sale.  '  If  so,  the  right  to  the 
return  of  the  price  arises  from  the  failure  to  convey  the  lands,  for  which  the 
price  was  paid.  If  Lea,  the  purchaser,  held  the  lands,  the  legal  right  to  demand 
the  price  would  be  in  him;  but  a  court  of  equity,  on  proof  of  Lfa>  fraud,  would 
give  the  price  to  the  defendant.  But  Lea  has  sold  to  the  plaintiff,  and  as  the 
price  is  due  only  in  consideration  of  the  loss  of  the  land,  it  is  not  due  to  Lea  until 
the  plaintiff  has  called  on  him  to  refund  the  price  between  them,  and  so  returned 
the  loss  of  the  land  upon  Lea.  If  Lea  has  no  claim,  the  defendant,  whose  claim 
is  an  equitable  preference  to  Lta.  has  none,  unless  its  cause  exists  against  the 
plaintiff;  that  is,  unless  the  plaintiff  was  a  party  to  Lea^s  fraud. 

Let  us  now  suppose  that  the  United  States,  being  owners  of  the  lands,  offer  to 
return  to  the  plaintiff.  Lea's  grantee,  the  price  paid  by  Lea,  and  that  the  plain- 
tiff accepts  the  compromise.  Lea  and  the  defendant  have  no  right  to  the  price; 
and  therefore  neither  of  them  can  prevent  this  compromise  between  the  United 
States  and  the  plaintiff.  The  act  of  1642  was  such  an  offer  on  the  part  of  the 
United  States,  and  the  application  of  the  plaintiff  for  the  price  an  acceptance  of  the 
offer.  The  defendant  had  no  right  to  interfere  and  oppose  the  payment  of  the 
money  to  the  plaintiff. 

Grymes,  for  the  appellant. 

X>.  N.  Hennen,  appellant,  pro  se.  I.  The  claim  of  the  plaintiff  to  the  land 
certificates  in  defendant's  possession,  being  founded  on  a  notarial  act  of  sale  from 
Lea  of  the  lands  therein  embraced,  while  the  defendant's  possession  and  property 
therein  is  justified  by  the  evidence  on  record  that  the  entries  were  made  by  Le'a 
for  his  use  and  with  his  money,  the  question  whether  lands  form  the  subject 
matter  of  consideration,  or  money  held  in  trust  and  represented  by  these  certifi- 
cates must  be  decided  by  the  laws  of  the  United  States.  The  constitution  of  the 
United  States,  art.  4,  §  3,  vests  in  Congi'ess  the  exclusive  power  of  disposing  of, 
and  making  all  needful  rules  and  regulations  in  relation  to,  the  public  lands.  The 
ordinance  of  July  13,  1787,  1  Land  Laws,  pp.  23, 187,  prohibits  the  States  from 
making  laws  interfering  in  any  manner  with  the  primary  disposal  of  the  soil  by 
the  United  States.  Land  can  only  become  subject  to  the  operation  of  the  laws 
of  a  State,  on  being  separated  from  the  public  domain,  and  divested  from  the 
United  States  by  a  patent.  Wilcox  v.  Jackson,  13  Peters,  516,  517.  Jourdan 
V.  Barrett,  4  Howard,  184. 

II.  The  application  by  Lea  for  the  entry  and  purchase  of  the  lands  in  the 
certificates  claimed,  conferred  no  legal  or  equitable  title  on  him  to  said  lands. 
The  legal  title  is  conveyed  by  the  patent  alone.  Wilcox  v.  Jackson,  13  Peters, 
498.  Stringer  V.  Young,^  Peters,  320-344.  Broadmany.  Lessees  of  Beed wad 
Ford,  6  Peters,  328-342.  Bagnal  v.  Broderick,  13  Peters,  436-450.  Brush 
v.  Ware,  13  Petere,  93,  107,  108.  The  applicant  for  entry  and  purchase 
acquires  at  best  an  equitable  title.  As  such,  the  holders  of  land  certificates  have 
been  considered  as  having  such  an  interest  as  would  enable  them  to  bring  a  peti- 
tory or  possessory  action.  Metoyex*s  case,  6  Robinson,  140.  Chndry  v.  Grivotj 
19  La.  Beaumont  v.  Covington,  2  Rob.  190.  Boatner  v.  Ventress,  8  N.  S. 
653.  Upon  an  analogous  principle,  this  action  may  be  maintained  against  a 
trespasser  by  one  who  has  but  a  colorable  title.  Terrell  v.  Chambers^  12  La.  578. 
Lea^  in  the  words  of  the  law,  Gordon's  Digest,  §  1574,  was  in  the  situation  of 
«*  any  person  who  may  apply  for  the  purchase,'*  &c.  The  payment  of  the  money 
made  the  United  States  holder  of  the  land  in  trust  fbr  Lea,  the  equitable  owner. 
But  this  is  not  absolutely,  unqualifiedly,  and  universally  true,  as  the  Supreme 
Court  of  the  United  States  intimate  in  the  case  of  Carroll  ▼.  Safford,  3  How- 
ard, 450-461. 

Aiyl  this  brings  us  to  the  question  offset  in  this  case.  Were  the  lands  referred 
to  subject,  by  authority  of  law,  to  entry  and  purchase?  The  law  of  August  29, 
1842,  and  the  plaintifif's  action  based  upon  that  law,  is  decisive  of  this  point.  The 
act  declares  *'the  United  States  cannot  issue  patents  therefor."    To  say  that  die 
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applicants  for  lands  in  that  district  cannot  receive  titles  (patents)  from  the  United        Tirkt 
States,  is  equivalent  to  this,  viz :  that  they  have  no  equitable  title  to  the  lands,  for  ^' 

he  is  an  equitable  owner  who  **  has  entered  into  a  valid  contract  for  the  purchase  Hennkk- 
of  land."  2  Story's  Equity,  §  790.  Legal  and  equitable  titles  are  co-relative 
ternus;  to  deny  the  right  to  the  first  is  to  settle  the  condition  and  character  of  the  latter. 
Non  constat,  that  the  lands  in  question  have  been  surveyed  and  approved  as 
required  by  law  (2  Land  Laws,  890) — that  they  are  not  within  the  resei-vations 
for  firench  and  Spanish  claims,  referred  to  in  the  second  section,  prohibited  from 
being  offered  by  1  Land  Laws,  184.  The  refusal  to  grant  patents  is  the  best 
evidence  to  show  that  acts  of  officers  were  illegal  and  unauthorized  by  law.  Pep- 
per V.  Dunlap,  9  Robinson,  288.  The  granting  a  patent  is  not  a  matter  of 
caprice :  where  the  laws  of  the  United  States  authorize  it,  the  patent  follows 

as  a  matter  of  course.     2  L.  Laws,  Opinions,  p. .     On  the  other  hand,  it  is  not 

a  mere  ministerial  act,  which  the  President  of  the  United  States  is  bound  to  com- 
ply with  and  sign,  though  aware  that  thereby  he  violates  his  oath  to  support  the 
constitution  and  laws.  2  L.  Laws,  Opinions,  p.  26.  In  the  present  case,  the 
proceedings  of  the  St.  Helena  land  office  are  an  absolute  nullity.  Vide  analogous 
case,  2  Land  Laws,  p.  39,  Wilt's  opinion. 

in.  The  receipt  of  the  money  by  the  officers  of  the  St.  Helena  land  district, 
created  a  trust  on  their  part  to  hold  the  same  to  the  use  of  the  party  to  whom  it 
belonged.  The  evidence  shews  that  the  defendant's  money  was  employed  in  the 
entry.  The  ceitificates  or  evidence  of  payment,  come  under  the  head  of  per- 
sonalty ;  they  are  essentially  choses  in  action.  The  plaintiff  shows  no  assign- 
ment of  them;  he  is  without  possession  and  without  title. 

IV .  The  subrogfition  of  warranty  granted  by  Lea^  in  his  sale  of  the  lands 
to  Terry ^  gave  him  no  title.  No  contract  of  sale  had  intervened  between  Lea 
and  the  United  States,  for  the  want  of  authority  on  the  part  of  the  officers  of 
the  land  district  to  give  consent — the  essential  element  of  a  sale  in  behalf  of 
the  government.  The  principal  contract  not  existing,  the  accessory  (wan-anty) 
cannot  be  inferred.  Lea  had  no  obligation  on  beh^f  of  the  United  States  to 
which  he  could  subrogate  Terry,  and  the  latter  acquired  nothing  thereby.  War- 
ranty has  a  fixed  and  determined  signification  under  the  laws  of  Louisiana. 
It  is  quite  distinct  from  the  claim  which  a  cestui  que  trust  has  upon  his  trus- 
tee for  the  payment  of  money.  The  laws  of  Louisiana  recognize  a  privilege 
on  behalf  of  the  vendor,  but  none  on  behalf  of  a  vendee  to  pursue  trust 
funds  or  any  other  funds,  on  a  failure  of  consideration  or  title.  Warranty  itself, 
is  a  personal  obligation,  and  would  not  pass  from  the  vendee  to  his  vendee,  unless 
by  special  subrogation.  1  N.  S.  352.  6  N.  S.  321.  Smith  v.  Wilson,  11  Robinson. 
By  parity  of  reason,  the  claim  against  the  officers  should  have  been  specially 
transferred,  which  is  not  even  referred  to  in  plaintiff's  title  of  May  26,  1837.  It 
did  not  run  with  the  land,  with  which  it  had  no  connection.  The  subrogation  of 
Lea,  was  an  undertaking  on  his  part  that  the  United  States  would  guaranty  the 
title.  The  plaintiff  has  his  recourse,  in  case  of  eviction,  against  Lea,  but  no  claim 
against  this  frind.  It  would  be  carrying  construction  to  the  very  verge  of  the 
law  to  say,  *♦«<  res  magis  valeatquam  pereat,^^  that  the  subrogation  of  warranty 
must  be  considered  as  an  assignment  of  the  claim.  Acts  not  valid  in  one  form, 
may  have  effect  if  they  unite  the  requisites  of  some  other ;  but  it  would  be  treat- 
ing form  and  substance  as  alike,  to  say  that  where  a  contract  fails  to  take  effect 
on  one  subject  matter,  it  must,  on  a  principle  of  compensation,  take  hold  of  some 
other. 

V.  The  acts  of  the  officers  of  that  land  district  being  void,  as  done  without 
authority  and  contrary  to  the  dispositions  of  law,  and,  so  far  as  the  political  cor- 
poration the  of  United  States  are  concerned,  res  inter  alios  acta,  the  claim  thus 
assigned  existed  against  the  officer  who  received  the  money.  It  is  clear  that  no 
act  of  an  officer  of  the  United  States  can  bind  the  interests  of  the  public,  unless 
done  within  the  scope  of  his  official  duty,  and  by  authority  of  law.  7  Cranch, 
306.  No  evidence  is  found  in  the  record  of  any  notice  of  assignment,  without 
which,  as  regards  defendant,  a  third  person,  it  is  of  no  eflfect.  L.  C.  art.  2613. 
By  the  payment  of  the  money  into  the  treasury,  the  United  States  did  not 
become  the  debtor.  The  rule  which  holds  in  individual  transactions,  does  not,  in 
consequence  of  the  extent  and  intricacy  of  the  affairs  of  the  public  offices,  hold  as 
regards  the  United  States.  They  are  not  imputable  with  the  acts,  measures,  or 
laches  of  their  agents,  nor  chargeable  with  notice,  &;c.  7  Cranch,  366.  They 
occupy  the  position  of  an  involuntary  stake-holder,  ordering,  by  the  act  of  '42,  the 
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TiRRT        treasury  to  be  voided  of  money  received  without  warrant  or  authority  of  law.    If 

^'  they  could  be  considered  the  debtor,  the  provisions  of  art.  2613  would  not  apply 

"*      to  tiiem ;  that,  and  the  other  provisions  of  the  Code,  applying  to  legal  obligationB 

that  may  be  enforced  by  suit.    No  suit  can  be  instituted  against  the  United  States. 

The  possession  of  the  title  to  this  incorporeal  debt,  (in  defendant)  is  the  on^y 

mode  of  transfer. 

VI.  The  sale  from  Lea  to  Terry ^  if  it  could  be  considered  as  an  assignment  of 
the  certificates,  does  not  comply  with  the  requirements  of  the  circular  of  the  land 
office,  the  lands  not  being  designated  by  township,  range,  and  section.  2  Land 
Laws. 

y II.  The  sale  from  Lea  to  Terry,  before  the  parish  judge  of  St.  Tammany,  but 
registered  in  St.  Helena,  contains  the  following  description.  *'  A  certain  tract, 
or  parcel  of  ground,  at  or  near  the  mouth  of  Terry^s  creek,  in  the  parish  of  St. 
Helena  in  this  State,  containing  700  acres,  be  the  same  more  or  less,  which  the 
said  seller  declares  he  acquired  by  purchase  from  the  government  of  the  United 
States."  The  registry  of  this  act  was  no  notice,  and  can  have  "no  effect" 
against  third  persons.  Act  of  1810,  p.  596,  §  36,  Bvllard  and  Curry.  Act  of 
March  20,  1827,  2  Moreau's  Dig.  302,  §  2.  Hyde  v.  Bennett,  2  Annual,  800. 
Jariroux  v.  Dupeire,  lb.  610.  Lacoury.  Currie,  lb.  791.  One  of  the  objects  of 
the  registry  law,  is  to  protect  the  innocent  purchaser  from  the  fraud  of  the  osten- 
sible owner's  making  a  second  sale.  The  registry  is  made  the  legal  repositoiy  of 
notice.  This  court  has  had  occasion  in  the  cases  cited,  and  in  that  of  Shepherd 
V.  O.  C.  Press  Co.,  to  administer  wholesome  admonition  upon  the  necessity  of 
complying  strictiy  with  the  law  of  notice  so  as  to  charge  the  interests  of  third 
persons.  It  is  obvious  that  it  would  be  destructive  of  the  policy  of  the  laws  rela- 
ting to  registry,  to  require  that  defendant  should  be  compelled  to  have  vinted  and 
to  have  ferreted  tlie  land  office  at  Greensburg,  for  the  purpose  of  ascertaining 
whether  lands  registered  at  St.  Helena,  as  conveyed  under  the  description  '^tu- 
ated  at,  or  near  the  mouth  of  Terry's  creek  6co.,"  were  the  same  called  for  by 
certificates,  having  reference  not  to  natural  boundaries,  but  to  land  surveys,  by 
base,  meridian,  and  sectional  lines. 

Vni.  Independentiy  of  all  these  considerations,  the  plaintiff  cannot  recover  the 
certificates,  because  by  leaving  those  certificates  in  the  possession  of  Lea  at  and 
after  the  time  of  the  alleged  sale,  he  enabled  his  vendor  to  act  as  owner,  and  thereby 
prejudice  a  third  party.  The  principle  is  well  settled  by  courts  of  equity,  that 
although  the  plaintiff  may  have  a  right  to  the  assistance  of  the  court  to  assert  his 
title,  yet  if  the  defendant  has  an  equal  claim  to  the  protection  of  a  court  of 
equity,  the  court  will  not  interpose  on  either  side,  according  to  the  maxim  In 
aqtudi  juremelior  est  conditio  possidentis.  Mitford  £q.  Pleadings,  274.  1 
Fonblanque,  Equity,  B.  1,  ch.  4.§  25.  1  Madd.  Ch.  P*s.  170,  171.  The  case  of 
Head  v.  Egerton,  3  Peere  Williams,  p.  281,  seems  to  be  strictiy  analogous  to 
the  present  case.  See  also  Bernard  v.  Drought,  1  Molloy,  38,  reported  in  16 
English  Chancery  Reports. 

Halsey,  in  reply :  The  defendant  claims  as  owner  of  the  certificates,  and  cited 
authority  to  show  that  they  were  assignable.  An  assignment  in  express  terms  is 
essential.  I  refer  to  the  authority  cited  by  the  defendant.  The  court  referred  to 
art  C.  C.  2612.  **  In  the  transfer  of  debts,  rights  or  claims  to  a  third  person,  the 
delivery  takes  place  between  the  transferrer  and  the  transferee  by  the  giving  of  the 
titie."  If  the  certificates  are  receipts  for  money  paid,  they  are  not  the  title  to  the 
claim  for  the  money.  A  note  is  a  title,  it  expresses  the  obligation  to  pay ;  a  receipt 
is  not,  for  the  obligation  to  pay  is  not  expressed  in  it,  but  implied.  The  title  is  the 
cause  of  action ;  and  the  title  mentioned  in  the  article  is  the  evidence  of  the  cause 
of  action  and  must  express  it.  The  defendant  does  not  own  the  receipts  by 
mere  possession.  The  plaintiff  does  not  hold  them;  and  though,  under  the  Code, 
the  delivery  of  them  would  be  essential,  it  is  not  under  the  act  of  1842,  which 
gives  the  claim  to  the  grantee  of  the  land,  without  requiring  the  transfer  of  the 
certificate.  The  defendant  argued,  that  Terry  is  in  fault  for  having  permitted 
Lea  to  retain  the  certificates,  and  so  given  him  an  opportunity,  as  the  possessor, 
to  defraud  the  defendant.  The  court  has  remarked  that  the  defendant  did  not 
pay  Lea  for  the  lands  after  the  plaintiff  had  purchased  them,  but  had  advanced 
the  money  k>ng  before.  Terry  recorded  his  titie.  But  if,  as  the  defendant 
alleges.  Lea  was  already  insolvent,  we  cannot  presume  that  he  suffered  any  dam- 
age by  not  suing  Lea  for  the  money. 
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Tiie  judgment  of  the  court  (Kingj  J.  absent,)  wbb  pronounced  hj  Tir^t 

RosT,  J.  On  the  19th  March,  1836,  Franklin  W.  Lea  entered  certain  Hxhnxit. 
lands  in  the  parish  of  St.  Helena,  at  the  land  office  for  the  Greensburg  land  dis- 
trict. Lea  paid  for  the  land,  and*  received  from  the  land  office  two  receipts  for 
the  price,  numbered  450,  451.  On  the  26th  of  May,  1837,  Lea  sold  these  and 
other  lands  to  the  plaintiff,  by  an  authentic  act,  which  was  recorded  in  the  parish 
of  St.  Helena,  on  the  10th  of  July,  1837,  without  transferring  the  receipts,  or 
making  any  mentino  of  them.  In  1842,  Congress  passed  an  act,  the  first  section  of 
which  provides :  **That,  in  all  cases  where  lands  shaU  have  been  entered  at  the  land 
office  in  the  Gb^ensburg,  late  St.  Helena,  land  district,  in  the  State  of  Louisiana, 
where  the  United  States  cannot  issue  patents  therefor,  owing  to  the  errors  and 
imperfections  of  the  public  surveys,  or  to  conflicting  claims,  it  shall  be  lawful  for 
the  person  having  made  such  entries,  or  his  or  her  heirs  or  legal  representatives, 
or  grantees,  or  their  heirs  or  legal  representatives,  who  may  be  legally  and  equi- 
tably entitled  to  the  same,  after  a  demand  of  the  patent,  and  a  refusal  to  issue 
the  same,  to  surrender  his  or  her  certificate  of  purchase  to  the  secretary  of  the 
treasury  to  be  cancelled ;  and,  upon  such  surrender,  it  shall  be  the  duty  of  the 
secretary  of  the  treasury  to  refund,  without  interest,  the  purchase  money  for 
such  lands  to  the  person  entitled  to  the  same,  out  of  any  money  in  the  treasu- 
ry not  otherwise  appropriated." 

In  1844,  the  plaintiflf,  considering  himself  the  grantee  of  Lea,  applied  to  the 
treasury  department  for  the  return  of  the  price  paid  by  Lea,  under  this  act  of 
Congress.  His  claim  was  approved,  but,  before  the  money  was  paid  to  him,  the 
defendant  made  opposition,  alleging,  as  he  now  alleges,  that  the  lands  were  pur- 
chased by  Lea  with  his  money,  and  for  him.  The  defendant  founds  this  preten- 
sion on  a  document  under  private  signature,  posterior  in  date  to  the  title  of  the  plain- 
tiff, purporting  to  be  a  transfer  of  these  lands  from  Lea  to  him,  in  which  Lea 
states  that  he  had  entered  them  with  the  money  of  the  defendant ;  and  upon  a 
receipt  signed  by  Lea,  and  dated  10th  March,  1836,  for  $900,  to  be  used  in  enter- 
ing lands  tor  the  defendant.  The  secretary  of  the  treasury  being  unable  to  deter- 
mine to  whom  the  claim  belonged,  referred  the  parties  to  the  State  courts.  In 
conformity  with  this  decision,  the  present  action  was  commenced. 

The  plaintiff  asks  the  delivery  of  the  receiver's  receipts,  alleged  to  be  in  the 
defendant's  possession,  or  $469  37,  the  value  of  those  receipts.  He  also  elaim» 
damages.  There  was  judgment  in  his  favor  in  the  District  Court,  and  the  defen* 
dant  appealed. 

We  consider  it  as  undeniable  that  the  application  of  Lea  for  the  entry  and 
purchase  of  the  land,  which  has  given  rise  to  this  controversy,  and  the  payment 
of  the  price  by  him,  would  not  have  divested  the  United  States  of  the  title,  even 
if  the  land  had  been  subject  to  entry ;  and  that  Lea  would  only  have  acquired 
an  equitable  title,  which  although  sufficient  to  maintain  a  petitory  action,  remain^ 
ed  within  the  discretion  of  Congress,  until  a  patent  issued.  Lefehvre  v.  Comeaur 
II  La.  321.  Stark  v.  Orillon,  13  La.  56.  Chiidry  v.  Woods,  19  La.  334.  LotC 
et  oL  J,  Prudkommeet  al,  3  Rob.  141.  Metayer  v.Larenavdiere,  6  Rob.  139r 
WUcox  V.  Jackson,  13  Peters  498. 

We  believe  it  to  be  equally  true  that,  if  the  entry  was  made  without  warrant 
of  law,  the  rights  of  the  public  were  in  no  manner  affected  by  it — ^that  no  eqnita- 
table  title  vested  in  Lea ;  and  the  only  claim  of  his  grantees,  in  this  case,  is  for 
the  return  of  the  money  paid  by  him  to  the  receiver,  and  placed  by  the  latter  in 
the  national  treasury.  Chuidry  v.  Woods,  19  La.  339.  Carroll  v.  Stafford,  3 
Howard  450. 
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Wilson  it  was  his  duty  to  inquire  into  the  circumstances  of  the  consignee's  title  and  rif^ts. 
ChixiuJhicaii.  ^^  b®  b&cl  doubts  as  to  those  rights,  he  might  probably  have  been  permitted  to 
protect  himself  by  a  bill  of  interpleader,  calling  upon  the  plaintiffs,  the  consignor 
and  consignee  to  litigate  inter  se.  Or  he  could  have  refused  to  deliver  the  goods, 
if  satisfied  upon  inquiry  that  the  consignee  was  a  mere  agent,  and  not  a  consignee 
for  value.  But  the  captain  has  not  thought  proper  to  show  that  he  took  any 
precaution  whatever ;  or  even  that  he  has  delivered  the  goods  at  all.  Non  constat, 
that  they  are  not  still  in  his  possession.  At  any  rate,  if  he  has  delivered  the  goods 
to  the  consignee,  he  has  not  offered  any  evidence  whatever  to  show  that  the  con- 
signee was  rightfully  entitled  to  receive  them,  as  against  the  plaintiffs. 

Under  these  circumstances,  we  think  that  the  case  is  with  the  i^ntiffs ;  and 
that  the  captain  has  no  right  to  rely  upon  the  naked  fact  that,  he  had  signed  and 
issued  a  bill  of  lading. 

It  is  said  that  a  bill  of  lading  is  a  negotiable  instrument,  and  imports  a  title  to  die 
goods  in  the  holder  of  it.  But  must  this  be  taken  without  qualification  ?  A  bill 
of  exchange  is  a  negotiable  instrument,  and  the  holder  \b  prima  facie  a  holder  for 
value.  He  is  not  bound  to  establish  that  he  has  given  any  value  for  it,  until  the 
other  party  has  established  the  want,  or  failure,  or  iUegality  of  the  consideration; 
or  that  the  bill  had  been  lost  or  stolen  before  it  came  into  the  possession  of  the 
holder.  It  is  then  incumbent  on  him  to  show  that  he  has  given  value ;  for,  under 
such  circumstances,  if  he  has  not  given  value  he  ought  not  to  be  placed  in  a  better 
situation  than  the  antecedent  parties  through  whom  he  obtained  the  bill.  See 
Story  on  Bills,  §  193. 

So  in  the  case  of  a  bill  of  lading.  The  plaintiff  having  established  his  claim  as 
vendor,  the  bad  faith  of  the  vendee,  and  a  clear  right  to  the  vendor's  privilege  if 
ChurchmarCs  interest  had  not  been  divested  in  favor  of  Fleming  for  value  given 
bondjide,  Flemings  in  a  contest  with  the  plaintiff,  would  have  been  driven  to 
show  the  nature  and  circumstances  of  his  interest. 

By  what  right  can  the  captain  undertake  Fleming's  case,  and  claim  to  stand  in  a 
better  position  ?  His  argument  for  withholding  the  goods  from  the  plaintifis  is, 
that  he  has  signed  a  written  promise  to  deliver  them  to  Fleming ;  but,  if  Fleming 
was  in  bad  faith,  or  was  a  mere  agent,  he  could  not  have  succeeded  in  doing 
what  the  captain  insists  upon  doing  for  him. 

It  is  very  true  that  the  right  of  stoppage  in  transitu^  under  the  law  merchant, 
which  bears,  in  some  respects,  a  strong  analogy  to  the  exercise  of  the  vendor's 
privilege  under  our  Code,  is  defeated  by  the  negotiation  of  the  bifl  of  lading. 
But  this  rule  must  be  understood  with  this  qualification,  that  the  transferee  has 
received  it  in  good  faith  and  for  value. 

In  Cuminga  v.  Broxon^  Lord  Ellenborough  said  that,  if  the  assignee  of  the  bill 
of  lading  knew  that  the  consignee  was  in  insolvent  circumstances,  and  that  no 
bill  had  been  accepted  by  him  for  the  price  of  the  goods,  or  that,  being  accepted, 
it  was  not  likely  to  be  paid ,  in  that  case  the  interposition  of  himself  between  the 
consignor  and  consignee,  in  order  to  assist  the  latter  to  disappoint  the  just  rights 
and  expectations  of  the  former,  would  be  an  act  done  in  fraud  c/[  the  consignor's 
right  to  stop  in  transitu^  and  would  therefore  be  unavailable  to  the  party  taking 
the  bill  of  lading  under  such  circumstances,  and  for  such  purpose.  He  recog- 
nized, as  the  true  criterion,  that  suggested  by  Mr.  Justice  Baller--doee  die 
purchaser  take  it  fah*ly  and  honestly  ?  See  also  Eden  on  Bankruptcy,  313  et 
seq.  See  Lickharrow  v.  Mason,  Smith's  Leading  Cases,  607.  Cwnming  v. 
Brown,  9  East,  514.  In  re  Wisbyinthus,  5  B.  and  Ad.  817.  3  Kent's  Com. 
316.    Abbott  on  Shipping,  514  et  seq. 
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The  court  below  gave  judgment  dismissing  Gilchrist's  opposition,  and  a  motion  Wilson 
was  made  by  hun  for  a  new  trial,  which  he  accompanied  by  affidavit  that  he  churchkah. 
arrived  at  the  port  of  New  Orleans,  on  his  return  from  Philadelphia,  a  few  homrs 
after  the  trial  of  the  cause ;  that  he  could  prove  by  a  witness  at  Philadelphia, 
that  he  had  delivered  the  flour  to  Fleming,  who  had  received  the  bill  of  lading  in 
due  course  of  mail,  and  accepted  bills  to  the  amount  of  $3000  ;  that  he  had  not 
discovered  the  materiality  of  this  testimony  until  after  his  arrival  here,  and  had  no 
representative  here  who  knew  the  facts.  The  affidavit  referred  to  a  certificate 
by  the  proposed  witness,  who  states  that  he  was  in  the  employ  of  Fleming ;  that 
the  letter  enclosing  the  bill  of  lading  was  received  in  due  course  of  mail,  and  that 
Fleming  accepted  drafts  for  $3000,  drawn  against  the  shipment.  The  new  trial 
was  refused. 

We  cannot  with  propriety  interfere  with  the  ruling  of  the  court  below,  nor  say 
that  the  discretion  which  the  law  confers  with  regard  to  new  trials,  was  improperly 
exercised.  There  was  a  want  of  due  diligence.  The  testimony  itself  was  not 
discovered  after  the  trial.  Its  materiality  the  party  was  bound  to  know  before  he 
went  to  trial,  and  he  might  have  asked  a  continuance.  Besides,  the  affidavit  does 
not  disclose  enough  to  viake  out  a  defence.  It  is  not  stated  when  Fleming  made 
the  advances,  nor  that  they  were  made  in  good  faith  and  before  notice.  Non 
constat,  that  the/sonsignee  involved  himself  before  Crilchrist  arrived  at  Philadelphia 
with  the  goods.  It  would  be  a  very  dangerous  precedent  to  reverse  a  judgment 
and  remand  a  cause  for  new  trial  on  so  loose  a  showing.  There  may  be  hardship 
in  this  case ;  bat  if  there  be,  it  must  be  attributed  to  the  party's  want  of  diligence 
and  caution.  We  cannot  break  down  well  settled  and  wholesome  rules  of 
practice,  in  order  to  reach  the  supposed  hardship  of  a  particular  case.  It  is 
proper  also  to  observe  that  the  third  opponent,  on  his  part,  has  held  the  plaintifiT 
to  strict  practice. 

It  remains  only  to  consider  the  correctness  of  the  refusal  of  the  District  Court 
to  set  aside  the  sequestration. 

For  the  purposes  of  this  inquiry  it  is  necessary  to  lay  out  of  view  the  subsequent 
testimony  in  this  cause,  and  to  look  only  to  the  proceedings  which  preceded  the 
levy  of  the  writ.  If  the  vnrit  improperly  issued,  it  cannot  be  aided  by  the  proof 
adduced  at  the  trial  on  the  merits,  nor  even  by  the  admissions  of  fact  contained  in 
the  subsequent  pleadings,  the  observance  of  the  requisites  prescribed  by  law 
being  in  the  nature  of  a  condition  precedent.  It  is  proper  to  add  that  there  waff 
no  implied  waiver  of  irregularities,  the  rule  to  set  aside  having  been  taken  in 
limine  litis. 

The  grounds  of  the  rule  were  that  the  affidavit  is  insufficient,  the  party  not 
swearing  to  any  specific  sum  as  being  due,  nor  to  his  apprehension  that  the 
property  would  be  removed  during  the  pendency  of  the  suit.  The  affidavit  is 
in  the  following  words : 

**  George  W,  Wilson,  one  of  the  firm  of  Wilson  Sf  Oleason,  merchants,  trading 
vad  residing  in  the  city  of  New  Orleans,  being  duly  sworn,  deposes  and  says  that 
Samuel  Churchman,  merchant,  trading  and  residing  in  the  city  of  New  Orleans,  is 
justly  and  truly  indebted  to  the  said  firm  of  Wilson  Sf  Gleason  in  about  the  sum  of 
forty,  nine  hundred  and  fifty  dollars,  for  this,  to  wit :  On  the  6th  day  of  January, 
1848,  Wilson  Sf  Gleason  sold  to  the  said  Samuel  Churchman,  through  his  broker, 
about  nine  hundred  barrels  of  flour,  at  five  dollars  and  fifty  cents  per  barrel ;  the 
said  flour  so  sold  has  been  delivered,  and  payment  for  the  same  has  not  been 
made.  Wherefore  deponent  prays,  in  consideration  of  lien  or  privilege,  that  the 
said   Wilson  Sf  Gleason  have  as  vendors  of  the  property  sold,  that  a  writ  of 
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WiLso!7       sequestration  issue,  and  the  said  fiour  so  sold  be  sequestered,  as  deponeut  verily 
Churchman,    ^^^i^^^^  ^^^  ^id  Churchman  will  dispose  of  the  samOf  or  send  it  out  of  th» 
jurisdiction  of  this  court." 

It  will  be  observed  that,  the  amount  sworn  to  is  not  a  sum  certain,  and  that 
the  necessity  of  a  sequestration  for  the  protection  of  the  parties  privilege,  is 
not  clearly  deducible  from  the  language  used.  It  was  correctly  said  in  Sel' 
lick  V.  Kelly i  11  Rob.  149,  that  it  is  not  the  mere  existence  of  a  privilege  that 
gives  the  right  of  sequestering  property ;  there  must  be  also  a  weU  founded 
apprehension  that  the  party  wiU  be  deprived  of  its  exercise,  unless  aided  by  the 
process  of  the  court.  If  there  is  not  danger  that  the  property  will  be  removed 
before  the  party  can  have  the  benefit  of  his  privilege,  the  writ  ought  not  to  issue, 
and  the  existence  of  this  danger  should  appear  from  the  affidavit.  We  are  not 
prepared  to  say,  that  the  party  should  in  this  particular  case,  have  sworn  totidcm 
verbis^  that  he  feared  the  property  would  be  disposed  of,  or  removed,  ^'during  the 
pendency  of  the  suit."  Those  expressions  may  not  be  sacramental  under  the 
Code  and  statutes  in  this  particular  case,  but  the  necessity  of  the  conservative 
process  should  substantially  appear.  The  affidavit  does  not  say  when  Churchman 
will  dispose  of  the  property,  or  send  it  out  of  the  jurisdiction  of  the  court.  The 
affidavit  would  be  consistent  with  truth,  even  if,  at  the  timOf  the  plaintiff  was 
convinced  that  the  property  would  not  be  disposed  of,  or  sent  away,  before  a 
judgment  could  be  obtained  and  a  fieri  facias  issued.  Nor  is  this  uncertainty 
cured,  but,  on  the  contrary,  it  is  increased,  by  considering  the  context  of  the 
affidavit.  Aon  constat,  that  the  price  was  due,  or  even  if  due,  that  it  had  never 
been  demanded.    The  whole  showing  is  loose  and  uncertain. 

Sequestrations  and  other  conservative  remedies  by  which  the  property  of  a 
party  is  wrested  from  his  possession,  and  taken  into  the  custody  of  the  laWf 
before  judgment,  without  notice,  and  upon  the  ex  parte  showing  of  the  phlntiff, 
are  extraordinary,  and  rigorous,  and  hence  the  doctrine  has  been  uniform,  that 
they  are  to  be  strictiy  construed,  and  that  the  requisites  of  the  law  must  be 
observed  on  pain  of  nullity.  Qraham  v.  BurcJchalter^  2  Annual  415.  Bris 
V.  Booth,  1  Annual,  308.  Friedlander  v.  Myers,  2  Annual,  930.  Selliek  v. 
RUey,  11  Rob.  158.    Lacey  v.  Kenley,  3  La.  18. 

As  we  deem  it  our  duty  to  set  aside  the  sequestration,  and  the  plamtifTa  are 
thus  deprived  of  a  recourse  upon  the  bond,  it  is  necessary  to  make  provision 
for  a  personal  recourse  upon  the  third  opponent,  and  we  shall  do  so,  by 
remanding  the  cause  for  the  purpose  of  ascertaining  the  value  of  the  flour  at 
the  date  of  the  bonding,  and  for  the  rendition  of  a  judgment  accordingly  againat 
the  third  opponent. 

It  is  therefore  decreed  that,  the  judgment  dismissing  the  oppositMn  of  Gi/- 
Christ  be  affirmed.  It  is  further  decreed  that,  the  judgment  on  the  rule  to  set 
aside  the  sequestration  be  reversed,  and  that  the  said  sequestration  be  set  aside ; 
the  costs  of  the  sequestration,  of  said  rule,  and  of  this  appeal,  to  be  paid  by  the 
plaintiffs.  It  is  further  decreed  that,  this  cause  be  remanded  for  the  sole  par- 
pose  of  ascertaining  the  value  of  the  flour  sequestered  at  the  date  of  the  bonding 
thereof  by  said  Crilchrist,  and  of  rendering  judgment  for  such  value,  in  favor  of 
said  plaintiffs,  against  said  Crilchrist,  with  interest  from  the  date  of  such  bonding 
and  costs,  subject  to  credit  for  such  portion  of  the  price  of  said  flour  as  the  saki 
phdntifls  may  have  received  from  Churchman. 
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Hartwell  v.  Walkbr. 

Where  ao  agent,  aathorized  to  purchase  gnin  for  his  principal,  contracts  with  a  third  per- 
son to  take  **  all  the  grain  he  coold  deliver  within  a  certain  time,"  tlie  contract  will 
not  be  binding  on  the  principal.  Per  Curi  The  agent  undertook  to  bind  bis  principal 
for  the  pnrchaae  of  grain,  hot  the  other  party  did  not  bind  himself  to  sell  any.  Principals 
may  make  what  contracts  they  cboose ;  bat  the  power  to  make  a  contract  of  this  sort 
caxmot  be  deduced  from  any  general  authority. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Micou,  for  the  plaintiff.     Grymes,  Elmore  and  King,  for  the  appellant  The 
judgment  of  the  court  was  pronounced  by 

EnsTis,  C.  J.  The  plaintiff,  who  resides  in  Cincinnati,  sues  the  defendant, 
who  is  a  merchant  in  the  city  of  New  Orleans,  for  the  sum  of  seven  thousand 
three  hundred  and  twenty  nine  doUars.  The  cause  of  action  aUeged  is,  that  the 
plaintiff,  in  April,  1847,  entered  into  a  certain  contract  or  contracts  with  the 
defendant,  represented  by  his  agents,  by  which  the  defendant  agreed  to  purchase 
from  the  plaintiff  certain  large  quantities  of  oats,  at  the  price  of  fifty  and  fifty 
three  cents  a  bushel,  beside  the  charges  from  Cincinnati,  where  the  contract  was 
made,  to  New  Orleans ;  that  the  defendant  agreed  to  pay  for  said  oats  in  cash 
on  demand,  or  by  the  acceptance  and  payment  of  draffs  drawn  on  him,  for  the 
price  thereof,  by  his  said  agents.  The  plaintiff  charges  that,  under  his  contract 
he  made  several  shipments  of  oats  to  the  defendant,  which  were  paid  for  in  cash 
by  his  agents  in  Cincinnati,  or  by  bills  on  New  Orleans ;  but  that,  in  consequence 
of  the  fall  in  the  market  value  of  oats,  and  for  no  other  reason  he,  the  defendant, 
refused  to  receive  and  pay  for  certain  other  shipments  made  by  him,  the  plain- 
tiff, under  the  cond'act ;  that  under  an  agreement  made  between  him  and  the 
defendant,  a  portion  of  these  shipments  were  received  by  the  latter,  at  the  cur- 
rent market  price,  without  prejudice  to  the  ulterior  claims  of  the  plaintiff;  that 
other  shipments  arriving  the  defendant  refused  absolutely  to  receive  them,  and 
they  were  sold  at  auction,  after  due  notice  and  advertisement,  on  his  account,  at 
R  considerable  loss.  For  the  deficit  on  these  operations,  and  the  loss,  charges  and 
damages  mcident  thereto,  this  action  was  brought. 

The  general  issue  is  pleaded  by  the  defendant,  and  the  plaintiff  is  expressly 
charged  in  the  answer,  with  having  combined  with  one  of  his  agents,  for  the 
purpose  of  defrauding  him.  The  plaintiff  had  judgment  in  the  District  Court 
for  the  sum  of  six  thousand  two  hundred  and  thirty  seven  doUars  and  sixty  seven 
cents,  with  interest,  and  the  defendant  has  appealed. 

The  manner  in  which  the  cause  has  been  presented  to  us  by  counsel,  limits 
our  enquiry  to  the  operations  under  one  single  contract,  and,  if  they  are  exclud- 
ed from  the  general  account  between  the  parties,  the  balance  will  be  in  favor  of 
the  defendant.  This  contract  was  made  with  the  plaintiff  by  John  G.  Wasson, 
the  agent  of  the  defendant,  on  or  about  the  19th  April,  1847,  and  we  give  it  in 
the  language  of  Wdsson,  who  was  examined  as  a  witness ;  **  The  contract  was 
that  the  witness  would  take  frt>m  Mr,  Hartwetl  all  the  oats  he  could  deliver 
between  that  date  and  the  1st  of  June,  1847,  at  fifty  three  cents  per  bushel, 
delivered  in  Cincinnati.  In  pursuance  of  this  contract  of  about  the  19th  of 
April,  the  oats  were  delivered  by  Mr.  Hartwtll  in  quantities,  and  at  the  rates 
specified  in  the  accounts  marked  A." 
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The  plaintifT  recovered  in  the  District  Court  on  the  ground  that,  Wasson  wbb 
the  general  agent  of  the  defendant,  he  having  been  sent  to  the  western  country 
for  the  purpose  of  making  large  purchases  of  giiiin  and  horses,  which  tiie  defen- 
dant was  selling  for  the  use  of  the  army  in  Mexico;  and  it  is  contended  by  the 
counsel  for  the  plaintiff  that  this  contract  was  ratified  by  Davtnpcrt,  the  princi- 
pal agent  of  the  defendant  in  the  west. 

Conceding  that  Wasson  and  Davenport  had  full  power  from  the  defendant  to 
contract  for  the  sale  and  delivery  of  oats  with  the  plaintiff,  it  is  evident  that  the 
contract  made  by  Wasson  did  not  secure  to  the  defendant  a  single  bushel  of  oats. 
Wasson  undertook  to  bind  his  principal  for  the  purchase  of  oats,  but  HartiweUj 
the  plaintiff,  did  not  bind  himself  to  sell  any.  Hariwell,  by  this  agreement,  had 
the  range  of  the  market,  at  a  time  when  the  article  was  peculiarly  liable  to 
fluctuation  in  value,  for  the  space  of  six  weeks ;  if  it  fell  in  value,  any  quantity — 
all  the  oats  he  could  deliver — could  be  put  upon  the  defendant  at  fifty  three  centa 
a  bushel ;  and  if  it  rose,  the  defendant  could  have  no  benefit  from  the  agreement. 
Principals  can  make  what  contracts  they  choose ;  but  we  do  not  understand,  how 
the  power  to  make  a  contract  of  this  kind,  on  the  part  of  an  agent,  can  be  deduc- 
ed firom  any  genera)  authority.  Story  on  Agency,  nos.  21,  62,  68.  The  defen- 
dant certainly  g9.ve  his  agents  no  authority  to  bind  him  to  this  extenL 

Under  this  view  of  the  subject  it  is  unnecessary  to  enquire  whether  Wassoih 
in  his  contracts  for  oats,  exceeded  the  limits  of  prices  prescribed  by  the  defen- 
dant, or  to  examine  the  other  questions  raised  by  counsel  on  the  argument  of  the 
cause. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judgment  i 
dered  for  the  defendant,  with  costs  in  both  courts. 


Tbrry  0.  Hbnnen. 

An  entry,  and  psyment  of  tbe  price,  of  a  portion  of  the  public  lands  valgect  to  entryrdoes  not 
diveiy;t;he  title  of  the  United  States;  the  title  is  not  divested  nntil  a  patent  baa  be«B 
issued.  The  purchaser  acquires  only  an  equitable  title,  subject  to  the  diacretioB  of  Con- 
gress ;  but  such  a  title  is  sufikaent  to  sustain  a  petitory  action. 

The  payment  of  the  price  of  public  lands  of  the  United  States,  entered  without  warrant  of 
law,  can  in  no  manner  affect  the  rights  of  the  government.  No  equitable  title  vests  in 
the  purchaser,  whose  only  claim  is  for  tiie  return  of  the  money  paid  by  him. 

The  constitution  of  the  United  States  vests  in  Congress  the  exclusive  power  to  dispose  oC 
and  make  all  needful  rules  and  regulations  in  relation  to,  the  public  lands.  The  State  courts 
have  no  authority  to  interfere  with  theprimaxy  disposal  of  the  aofl.  That  power  rests  exclu- 
sively wiUi  the  general  government,  which  has  from  the  beginning  acted  upon  it  by  legis- 
lation,  through  boards  of  commissioners,  receivers,  and  registers,  under  the  final  supervi- 
sion of  the  secretary  of  the  treasury ;  and  the  decisions  of  that  officer,  made  widiin  the  juris- 
diction vested  in  him,  cannot  be  reviewed  by  us. 

The  sale  of  a  thing  belonging  to  another  is  uulL 

The  rightful  owner  of  receipts,  given  by  the  the  receiver  of  public  monies,  for  the  price  of 
public  lands  sold  without  warrant  of  law  in  the  Oreenburg  land  district  in  this  State, 
must  be  considered  as  the  person  meant  by  the  word  **  grantee"  in  sec.  1  of  the  act  of 
Congress  of  the  29th  August,  184S,  providing  for  the  refunding,  under  certain  circum- 
stances, of  money  paid  for  public  lands  in  that  district;  nor  will  a  sale,  by  authentic  act  duly 
recorded,  of  the  lands,  which  does  not  transfer  the  receipts,  or  make  any  mention  of  them, 
nor  the  execution  of  an  act  under  private  signature,  purporting  to  be  a  transfer  of  the  lands 
to  a  person  with  whose  money  the  transferrer  acknowledges  in  the  act  that  he  purchased 
them,  amount  to  such  a  transfer  of  the  receipts  as  will  entitle  the  vendee  or  the  furnisher  of 
money  to  claim  the  amount  of  the  receipts  from  the  treasury.    Per  Cur:    In  the  transfer  sf 
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debts  to  a  third  penon,  the  delivery  takes  place  between  the  traniferrer  and  the  trani-         Tx&RT 
ferree,  by  the  giving  of  the  title.    C.  C.  2612.    The  titles  in   this  case  are  the  receipts ; 
and  by  ^grantetf'  the  act  of  1642  meaos  the  owner  of  them. 
Without  an  assignment^  or  proof  oi  actual  delivery,  the  possession  of  the  receipts  given  by  a 
receiver  of  public  moneys  for  the  price  of  public  lands,  will  give  the  holder  no  better  title  to 
them  than  he  would  have  to  a  promissory  note  payable  to  the  order  of  the  purchaser  of 
Che  lands,  held  by  him  without  endorsement  or  proof  of  transfer  and  delivery.    Art  2612  C 
C.  supposes  that  when  the  title  is  not  transferable  by  delivery,  and  does  not   bear  upon 
its  face  evidence  of  the  lawful  possession  of  the  holder,  proof  of  the  delivery  must  be 
made. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Hoffman,  for  the  plaintiff. 

Halsey,  on  the  same  side.  Defendant  founds  his  pretensions  on  a  document 
purporting  to  be  a  transfer  of  the  lands  from  Lea  to  him,  in  which  Lea  states  that 
he  had  entered  them  with  the  money  of  the  defendant;  and  upon  a  receipt  signed 
by  Lea,  dated  March  1836,  for  $900,  to  be  used  in  entering  lands  for  the  de- 
fendant. The  plaintiff  objected  to  the  introduction  of  these  documents,  on  the 
ground  that  they  were  **  arts  tinder  private  signature,  and  inadmissible  as  evi- 
dence against  ike  plaintiff,"  As  evidence  of  a  sale,  the  act  of  transfer  was 
inadmissible.  C.  C.  2417.  As  evidence  that  the  lands  were  entered  with  defend- 
ant's money,  and  that  Lea  received  the  sum  of  $900  for  that  purpose,  the  act  of 
transfer  and  the  receipt  would  have  been  inadmissible,  had  they  been  authentic 
acts ;  as  private  acts,  besides  that  objection,  they  were  subject  to  this,  that  they 
had  no  date  as  against  the  plaintiff,  except  from  the  day  of  their  production  in 
court  The  sale  to  the  plaintiff  was  prior  to  that  to  the  defendant.  It  was 
recorded  in  July,  1637 ;  that  to  the  defendant  was  not  recorded  until  1845.  7  N. 
S.  662. 

The  defendant's  evidence,  if  admissible,  proves  that  Lea  entered  the  lands  in 
his  own  name.  If  he  bought  them  with  the  defendant's  money,  and  intended 
them  for  the  defendant,  the  defendant  had  perhaps  an  action  against  him  for  a  title. 
But  the  title  was  in  Lea,  and  he  could  convey  the  lands  to  any  one.  The  plaintiff 
purchased  them,  and  in  good  faith.  The  title  is  in  him,  and  he  is  not  affected 
by  the  equities  existing  between  Lea  and  the  defendant.  The  plaintiff  is  Lea^s 
grantu,  and  the  claim  belongs  to  him.  This  is  the  express  provision  of  the  act. 
It  is  obvious  from  the  proceedings  before  the  department  at  Washington,  that 
the  only  question  at  ttie  time  the  parties  were  referred  to  a  court,  respected  the 
title  to  the  lands.  The  department  could  not  determine  which  of  the  parties 
was  the  grantee.  The  decision  of  this  question  is  conclusive  of  the  dispute, 
for  the  claim  does  not  exist  except  by  the  act  of  1842,  which  gives  it  to  the 
grantee. 

But  the  defendant,  knowing  that  he  had  no  right  to  the  lands,  and  could  not 
claim  the  return  of  their  price  as  grantee  of  Lea,  alleged  that  no  title  passed  from 
the  United  States  to  Lea,  that  there  was  no  purchase  by  the  entry,  and  there- 
fore the  payment  of  the  price  was  a  mere  deposit  of  so  much  money,  for 
which  the  United  States  are  responsible  to  him,  as  owner  of  the  money  deposited. 

It  is  certainly  not  essential  that  a  title  should  have  passed  to  Lea  by  the  entry, 
and  from  Lea  to  the  plaintiff  by  the  act  of  sale.  The  act  of  1842  gives  the  claim 
to  the  person  who  entered  the  lands,  or  his  grantee.  The  plaintiff  and  the  defen- 
dant are  both  grantees  in  name,  but  the  priority  of  the  plaintiff's  pm'chase  gives 
him  an  equitable  preference  to  the  defendant.      Supplement,  P. 

But  the  position  assumed  by  the  defendant,  that  no  title  passed  by  the  entry  is 
untenable.  There  is  nothing  in  the  act  to  the  contraiy.  Congress  authorized 
the  return  of  the  price  of  ItuQds  in  the  district,  not  because  no  sale  had  been 
made,  but  because  the  surveys  were  erroneous  and  imperfect;  because  the 
lands  were  incorrectly  located,  the  actual  locations  either  conflicting  with  prior 
chums,  or  the  proper  locations  so  conflicting  or  differing  from  those  exhibited  to  the 
purchasers  at  the  time  of  entry.  There  is  nothing  in  the  act  of  1842,  that  implies 
that  the  lands  had  not  been  sold.  The  implication  is  rather,  that  the  lands  had 
been  sold,  and  the  treasury  department  have  so  considered,  since  they  have 
i^uired  in  every  instance  of  an  application  under  the  act,  a  certificate  that  there 
was  no  mortgage  on  the  land  of  the  applicant,  or  conveyance  of  it  from  him. 

It  being  certain  that  the  public  lands  of  the  district  were  subject  to  purchase, 
the  entry  by  Lea  at  the  land  office  was  a  purchase  from  the  United  States, 
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Badon  1819,  and  that  the  tract  of  land  in  controTersy  was  inventoried  as  his,  and  adju- 
Bahan.       dicated  to  his  widow. 

This  testimony  is  too  vague  and  weak  to  authorize  us  to  draw  from  it  the  con- 
clusion that  Henry  sold  his  interest  to  Robert  Badon,  even  if  it  stood  unopposed 
by  circumstances  strongly  tending  to  repel  that  inference.  No  fact  is  testified  to 
inconsistent  with  Henry  Badon^s  being  a  part  owner  of  the  land  at  the  time  when 
the  conversations  and  acts  detailed  by  the  witnesses  occurred.  There  is  no  dis- 
tinct admission  of  a  sale ;  and  neither  of  the  witnesses  say  that  the  parties  ever 
spoke  of  a  sale  having  been  made.  The  conversation  in  relation  to  the  state  of 
the  accounts  between  the  parties,  is  not  shown  to  have  had  any  connection  with, 
or  reference  to,  a  sale ;  and  it  is  quite  as  probable,  from  the  evidence,  that  it  related 
to  the  accounts  of  Robert  with  his  brothers,  as  their  curator,  during  their  minori^. 
If  it  could  be  considered  as  relating  to  a  sale,  it  is  not  shown  whether  the  alleged 
sale  was  made  under  the  dominion  of  the  Spanish  laws  or  subsequently. 

As  the  defendant  relied  upon  a  verbal  sale,  it  was  incumbent  on  him  to  show 
one  made  at  a  time  when  such  transfers  were  authorized  by  law. 

But  independently  of  the  loose  and  unsatisfactory  character  of  die  evidence 
adduced  in  support  of  a  verbal  tide,  other  facts  axe  disclosed  opposed  to  the 
presumption  of  a  sale.  Although  two  witnesses  state  that  Robert  lived  upon  the 
land,  as  owner,  from  the  death  of  his  mother  until  his  own,  it  is  shown  by  several 
other  witnesses,  whose  testimony  is  unimpeached,  that  Zenon  also  lived  upon  the 
land  until  his  death,  which  occurred  in  1815 ;  and  that  Henry  likewise  lived  upon 
it  from  the  time  of  his  mother's  death  until  1814,  and  that  he  built  a  house  upon 
it,  which  he  occupied  for  several  years  after  his  marriage,  and  finally  removed  to 
an  adjoining  tract.  His  possession  must  be  considered  to  have  been  in  accordance 
with  his  tide,  no  divestiture  having  been  shown.  The  subsequent  uninterrupted 
possession  of  Robert,  and  of  his  widow  and  heirs,  and  the  omission  of  the  heirs  of 
Henry  to  assert  their  claim,  may  weU  have  arisen  from  the  long  minority  of  the 
latter. 

The  next  ground  relied  upon  is,  the  prescription  of  thirty  years.  This  plea 
cannot  avail  the  defendant.  We  have  seen  that  Henry  Badon,  the  ancestor  of 
the  plaintiffs,  resided  upon  the  land  in  controversy  until  1814,  and  in  the  absence  of 
proof  of  a  divestiture  of  title,  he  must  be  presumed  to  have  possessed  as  owner. 
Prescription  could  only  commence  at  that  date,  and  could  not  have  been  com- 
pleted until  1844.  But,  in  1839,  it  was  interrupted  by  the  intervention  of  the 
plaintiffs  in  a  suit  in  which  the  heirs  of  Robert  Badon  were  claiming  a  partition 
among  themselves  of  the  land  in  controversy,  alleging  that  it  belonged  exclusively 
to  them.  In  that  suit  the  present  plaintiffs  asserted  the  same  tide  under  which 
they  now  claim.    See  the  case  reported  in  15  La.  455. 

The  defendant  next  relies  on  the  adjudication  of  the  land  to  the  widow  of 
Robert  Badon,  as  a  tide  on  which  to  base  the  prescription  of  ten  years  against 
the  succession  of  Henry  Badon,  which  he  contends  was  vacant.  There  is 
neither  averment  in  the  pleadings,  nor  proof  in  the  record  that  the  succession 
was  vacant,  and  the  fact  is  not  to  be  presumed.  If  it  was  vacant,  it  must  have 
been  susceptible  of  easy  proof,  and  was  indispensable  to  support  the  prescription 
of  ten  years.  It  is  a  &ct  relied  on  by  the  defendant  to  establish  his  tide,  other- 
wise defective,  and  the  burthen  of  proof  rested  upon  him.  10  Rob.  52.  1  Green- 
leaf  on  Evidence,  sees.  58,  71,  72.     2  Ibid,  sec.  539. 

It  is  further  contended  that,  more  than  ten  years  elapsed  from  the  time  that 
three  of  the  plaintiffs  attained  the  age  of  majority,  until  the  inception  of  the 
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present  sait;  and  that  the  defendant's  title  is  protected,  as  &r  as  relates  to  them, 
by  the  prescription  of  ten  years. 

We  have  seen  that  the  plaintiffs  were  parties  to  a  snit  instituted  in  1839,  assert- 
ing title  to  the  land  in  controversy.  At  that  time  the  three  plaintiffs  referred  to 
had  attained  tiie  age  of  majority;  but  the  suit  interrupted  prescription.  The 
proposition  that  a  suit  only  interrupts  the  term  of  prescription  while  it  lasts,  is 
untenable.  In  the  case  of  Baker  v.  Thomas  et  al,  4  La.  418,  it  was  held  that,  the 
prescription  having  been  once  interrupted,  the  previous  time  could  never  after  be 
computed  to  acquire  a  right  by  prescription. 
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Matter  of  the  New  Orleans  Improvement  and  Banking 

Company. 

The  proviso  in  the  itatate  of  27  March,  1843,  amending  article  3333  G.  C,  which  declare* 
that  that  act  shall  not  apply  to  certain  mortgages  in  favor  of  the  property  hanks,  is  not 
restricted  to  stock  mortgages  executed  in  favor  of  those  banks,  nor  to  those  made  directly 
to  them,  bnt  extends  to  mortgages  which  have  heen  acquired  by  snbrogation ;  and  where 
the  subrogation  was  by  anthentic  act,  and  recorded  where  similar  contracts  are  required 
to  be  recorded,  third  persons  wiU  he  affected  by  notice  without  any  inscription  in  the 
books  of  the  recorder  of  mortgages.  [On  tku  point,  the  Court  being  equally  divided,  the 
Judgment  below  wm  affirmed,\ 

The  statute  of  37  March,  1843,  was  intended  to  enlarge  the  effect  of  the  statute  of  11  March, 
1842,  amending  art.  3333  G.  0.  It  does  not  follow  hecause  these  statutes  are  exceptional* 
that  they  should  be  construed  strictly.  The  construction  should  be  such  as  will  advance 
the  object  of  the  legislature.  [On  this  point,  the  Cowrt  being  equally  divided,  the  judg- 
ment below  wot  c^i/rmed.] 

Section  19  of  the  statute  of  9th  February,  1836,  incorporating  the  New  Orleans  Improvement 
|Lnd  Banking  Company,  dees  not  exempt  from  taxation  real  estate  held  by  the  company. 
The  exemption  extends  only  to  its  capital  stock. 

The  proviso  of  section  7  of  the  statute  of  20th  Maroh,  1840,  amending  the  charter  of  the  city 
of  New  Orleans,  limiting  the  privilege  conferred  by  that  section  to  two  years,  applies  only 
to  claims  for  paving,  and  not  to  amounts  due  for  taxes. 

The  penalty  miposed  by  section  9  of  the  statute  of  9th  February,  1836,  incorporating  the 
New^  Orleans  Improvement  and  Banking  Company,  which  declares  that  if  the  said  com- 
pany shall,  at  any  time,  suspend  or  reiuse  payment  in  lawful  money  of  the  United  States 
of  any  of  its  notes,  hills,  or  obligations,  the  holder  of  any  such  note,  hill,  or  obligation,  or 
person  entitled  to  demand  and  receive  such  money,  shall  be  entitled  to  receive  interest 
thereon  from  the  time  of  such  suspension  or  refusal,  mitil  fully  paid,  at  the  rate  of  twelve 
per  cent  a  year,  cannot  be  recovered  without  a  demand  of  payment  of  each  note,  and  proof 
of  failure  to  pay,  and  then  only  from,  the  date  of  such  demand  and  failure.  The  suspension 
of  specie  payments  by  the  bank,  will  not  relieve  the  holder  from  the  necessity  of  making 
such  a  demand,  to  entitle  him  to  interest  at  that  rate. 

Where  an  account  presented  by  commiisioners  appoint  to  liquidate  the  affairs  of  a  hanking 
company,  has  heen  homologated  bo  far  as  not  opposed,  the  judgment  of  homologation  will 
be  conclusive  against  a  creditor  who  made  no  opposition  below.  An  appeal  taken  by  a 
creditor  under  such  ciroumstances  cannot  be  entertained,  without  an  assumption  of  original 
jurisdiction  by  the  Supreme  Court. 

By  the  statute  of  15th  Maroh,  1830,  section  11,  the  legal  mortgage  on  real  estate  in  favor  of 
the  State  for  taxes  imi>osed  on  it,  is  limited  to  two  years  from  the  time  when  such  tax 
hecame  due. 

APPEAL  fipom  the  Third  District  Court  of  New  Orleans,  Strawhridge,  J., 
presidhig.  Elmore,  Attorney  General,  for  the  State.  T.  A.  Clarke,  for 
Coming  ^  Co.  MarsmdeU  for  the  Commissioners  and  for  Alvarez.  D,  N. 
Hennen,pro  se.     Pilot,  for  the  Citizens  Bank.     TV.  W.  King,  for  the  General 


472  SUPREME  COURT  OF  LOUISIANA, 

Matter  of    Council.     SchmidU  for  Justamottd.    The  judges  being  equally  divided  in  opinion 

THE    T^PROVK* 

MBNT  AND      on  8ome  of  the  points  in  this  case,  the  judgment  of  the  lower  court  was,  on 
Banking  Co.   these  points,  affirmed,  under  article  68  of  the  constitution. 

RosT,  J.  Oppositions  were  made  by  several  of  the  creditors  of  the  Improre- 
metit  and  Banking  Company  to  the  final  tableau  of  distribution  filed  by  the 
commissioners  appointed  to  liquidate  that  institution ;  and  the  various  appeals 
presented  by  this  record,  have  been  taken  from  the  judgments  rendered  on  those 
oppositions. 

The  most  important  error  to  which  our  attention  is  directed  is  assigned  by  J. 
Coming  8f  Co.,  who  are  note  holders,  and  claim  to  be  paid  out  of  the  proceeds  of 
the  real  estate,  under  a  moitgage  subscribed  in  their  favor  by  the  bank,  in  1842. 
They  allege  that  the  District  Court  eiTod  in  giving  the  precedence  to  the  mofit- 
gage  of  the  Citizens'  Bank,  on  the  same  property,  after  it  had  lost  its  rank  for 
want  of  reinscription.    The  facts  material  to  this  part  of  the  case  are  as  follows : 

On  the  22d  of  May,  1835,  Dominique  Seghers  sold  to  the  Improvement  Bank 
the  land  on  which  the  St.  Louis  Hotel  stands.  A  part  of  the  price  waa  paid  in 
cash,  and  for  the  balance  of  $200,000,  it  Was  stipulated  that  the  bank  might, 
within  a  given  time,  elect  to  pay  it,  or  to  furnish  in  satisfaction  thereof  her  bonds 
to  that  amount,  beai'ing  interest  payable  in  1850.  The  bank  elected  to  give 
bonds,  and  accordingly,  on  the  21st  of  March,  1836,  the  bonds  were  executed 
and  secured  by  an  act  of  moitgage  of  that  date.  They  were  paraphed  to  iden> 
tify  them  with  the  act,  and  delivered  to  Seghers,  The  act  of  22d  of  May,  1835, 
was  duly  recorded  on  the  current  register  of  the  recorder  of  mortgages,  on  the 
30th  May  following.  The  act  of  21st  March,  1836,  securing  by  mortgage  the 
bonds  referred  to,  was  recorded  on  the  28th  of  the  same  month,  not  in  the  cur- 
rent register,  and  in  the  order  of  time,  but  upon  the  margin  of  the  record  of  the 
act  of  the  22d  of  May,  1835.  On  the  14th  April,  1840,  Segherz  sold  the 
bonds  to  the  Citizens'  Bank,  who  took  from  him  a  transfer  of  the  bonds  and  sub- 
rogation to  the  mortgage  given  to  secure  them,  by  notarial  act.  This  act  was 
also  presented  to  the  recorder  of  mortgages  for  recording,  and  he  did  according- 
ly record  a  memoi'andum  of  it,  not  in  the  current  register,  in  the  order  of  time, 
but  on  the  margin  of  the  record  of  the  act  of  the  22d  of  May,  1835,  and  follow- 
ing the  record  of  the  act  of  the  21st  March,  1836. 

In  1848  this  controversy  arose  between  the  Citizens*  Bank  and  the  note  hokl 
ers,  each  contending  for  a  priority  in  rank,  as  mortgagees  on  the  proper^  sold 
by  Seghers.  The  note-holders  allege  that  the  only  valid  inscription  is  that  made 
in  the  order  of  its  date,  in  May,  1835 ;  that  the  subsequent  inscriptions  having 
been  made  in  the  margin  of  this,  though  subsequent  in  date,  cannot  affect  them, 
because  they  are  not  bound  to  look  more  than  ten  years  back  from  1645.  The 
Citizens'  Bank,  on  the  contrary,  maintains  that  the  recording  of  the  act  of  subro- 
gation of  the  14th  April,  1840,  was  a  new  and  a  later  inscription,  by  which  a  new 
creditor  gave  notice  of  his  claim ;  that,  under  art  3330  C.  C,  a  creditor  is  com- 
petent to  make  an  inscription  of  a  public  act,  or  of  a  judgment  in  his  fiivor,  and 
that  no  agency  of  the  debtor  is  required  therein.  That  art.  3356  C.  C.  requir- 
ing mortgages  to  be  recorded  in  the  order  of  their  date,  without  leaving  any 
intervab  between  them,  is  merely  directory  to  the  recorder.  They  further 
argue  that  it  is  unnecessary  to  enquire  into  the  question  of  reinscription,  because, 
under  the  provisions  of  an  act  of  1 843,  amending  art.  3333  C.  C,  no  reinscrip- 
tion was  necessary.  The  District  Court  dismssed  this  opposition,  and  recog- 
nized the  right  of  mortgage  claimed  by  the  Citizens'  Bank.  The  opponents  have 
appealed. 
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The  court  being  equally  divided  on  this  oppoeition,  I  will  proceed  to  state  the    Hatter  of 
reasons  of  the  opinion  I  have  formed.  m„T  j^gj^ 

The  act  relied  on  by  the  Citizens'  Bank  in  support  of  the  proposition  that  no   BAKRiMa  Co. 
reinscription  viras  necessary,  is  in  these  words: 

**  Be  it  enacted  that  art.  3333  of  the  Civil  Code  be  so  amended  that,  it  shall  be 
the  duty  of  the  recorder  of  mortgages,  and  of  judges  performing  the  like  duties, 
to  cancel  and  erase,  on  the  single  application  in  writing  to  that  effect,  by  the  owner, 
creditor  of  the  owner,  or  other  party  interested,  all  inscriptions  of  mortgages 
which  have  existed  or  may  exist  on  their  record  for  a  period  exceeding  ten  years, 
without  a  renewal  of  such  inscription :  provided^  however,  that  this  section  shall 
not  apply  to  mortgages  against  husbands  for  the  dotal  or  other  claims  of  their 
wives,  to  mortgages  against  tutors  and  curators  in  favor  of  minors,  interdicted  or 
absent  persons,  nor  to  such  mortgages  in  favor  of  the  property  hanks,'^ 

The  words,  such  mortgages^  have  not  a  precise  meaning.  But  in  the  french 
text  the  general  description  of  hjfpothiqiLes  consenties  en  favuer  des  banques 
hypothicaireSf  is  made  use  of. 

The  appellants  argue  that,  this  act  must  be  construed  with  an  act  of  1842, 
which  provides  that  the  rules  requiring  the  reinscription  of  mortgages  shall  not 
apply  to  mortgages  which  have  been  or  may  be  given  by  the  stockholders  of 
the  various  property  banks,  and  that  its  application  should  be  limited  to  stock 
mortgages.  That,  if  it  embraces  other  mortgages,  it  can  only  be  those  given 
directly  to  the  bank,  not  those  acquired  by  subrogation,  as  this  has  been.  That, 
if  it  extends  to  mortgages  acquired  by  subrogation^  it  is  necessary  that  the  sub- 
rogation should  be  duly  inscribed  in  the  book  of  the  recorder  of  mortgages,  and 
that  the  inscription  in  this  case,  in  the  book  of  1835,  of  a  memorandum,  defective 
in  form,  is  insufficient. 

There  is  no  reference  to  the  act  of  1842  in  that  of  1643.  The  latter  purports 
to  be  a  direct  amendment  of  the  article  of  the  Code,  and  the  reason  and  policy 
which  induced  the  first  exception,  lead  me  to  the  conclusion  that  it  was  intended 
to  be  enlarged  by  the  second  enactment.  It  does  not  foUow  that,  because  this 
legislation  is  exceptional,  it  should  be  construed  strictly*  It  is  one  of  the  means 
resorted  to  by  the  legislature  to  secure  the  State  against  loss  on  the  bonds 
issued  in  fiivor  of  the  property  banks ;  and  when  the  meaning  of  their  enactments 
is  not  free  from  ambiguity,  I  consider  it  my  duty  to  make  such  construction  as 
will  advance  the  object  they  had  in  view.  I  do  not  think  that  the  words  used 
in  tlie  statute  were  intended  to  limit  its  application  either  to  stock  mortgages, 
or  to  those  given  directly  to  the  property  banks.  It  is  doing  no  violence  to  lan- 
guage to  consider  all  mortgages  owned  by  them  as  mortgages  in  their  favor,  under 
the  statute,  without  reference  to  the  manner  in  which  they  have  been  acquired. 

The  subrogation  in  this  case  was  made  by  authentic  act,  and  recorded  where 
tlie  law  required  similar  contracts  to  be  recorded ;  this  affected  the  opponents 
with  notice  without  any  inscription  in  the  books  of  the  recorder  of  mortgages. 
It  was  good  against  all  the  world  as  an  alienation.  It  matters  not,  therefore, 
whether  the  memorandum,  inscribed  in  the  office  of  the  recoi*der  of  mortgages, 
was  defective  as  an  inscription,  or  recorded  out  of  its  proper  place.  It  was  at 
least  notice  of  the  subrogation  to  the  recorder ;  and,  under  the  provisions  of  the 
act  of  1843,  he  could  no  longer  cancel  the  mortgage. 

After  the  subrogation  to  the  Citizens'  Bank,  in  the  manner  already  stated,  this 
mortgage  stood,  under  the  act  of  1843,  in  the  same  position  as  mortgages  against 
husbands,  tutors  and  curators. 

60 
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Matter  op        That  the  legislature  mtended  the  reserved  inscriptions  to  continue  in  fores^ 

THX  Tif  PBAV.- 

MKNT  AND  caunot,  upon  any  rule  of  constraction,  admit  of  a  doubt.  This  legislaticHi 
Bakkiho  Co.  jjq  more  impaired  the  obligations  of  the  contract  between  the  bank  and  tiie 
holders  of  its  circulation,  than  all  the  other  exceptbnal  laws  passed  of  late  years, 
in  relation  to  banks,  have  impaired  those  obligations.  Registry  laws  are  essen- 
tially under  the  control  of  the  legislature,  who  may  at  all  times  dispense  with 
reinscriptions.  I  aip  of  opinion  that  no  reinscription  was  necessary,  to  preserve 
the  rank  of  the  mortgage  of  the  Citizens'  Bank. 

The  Citizens'  Bank  has  appealed,  and  alleges  that  it  is  aggrieved  by  the 
following  dispositions  of  the  judgment :  1.  All  those  declaring  that  the  property 
of  the  Improvement  and  Banking  CDmpany  is  subject  to  taxation,  the  same  being 
exempted  by  the  19th  section  of  their  charter.  2.  The  one  allowing  a  privilege 
to  municipality  No.  One,  for  the  whole  amount  of  their  claim,  while  the  same, 
if  due  at  all,  is  reduced  by  law  to  the  last  two  years. 

The  19th  section  of  the  charter  of  ttie  Improvement  and  Banking  Company, 
provides  that  the  capital  stock  of  the  company  shall  be  exempt  from  taxation. 
The  taxes  claimed  were  not  levied  upon  the  capital  stock.  They  are  taxes  on 
real  estate,  which  the  company  was  of  course  bound  to  pay. 

We  concur  with  the  judge  of  the  Distiict  Court  that,  under  the  7tii  section 
of  the  law  of  1840  (Sessions  Acts,  p.  51),  the  municipality  No.  One,  has  a  privi- 
lege for  taxes  due  them,  and  that  the  proviso  at  the  end  of  the  section  limiting 
their  privilege  to  two  years,  is  applicable  to  the  claim  for  paving  only. 

The  Commissioners  of  the  Improvement  and  Banking  Company  have  i^pealed 
from  the  following  dispositions  of  the  judgment.  1.  The  one  aHowing  to  the 
Citizens'  Bank  the  sum  of  94,693  32,  the  amount  of  rents  received  since  the  St. 
Louis  Hotel  was  seized  by  the  sheriff,  under  their  mortgage.  2.  The  one 
allowing  interest  at  the  rate  of  twelve  per  cent  per  annum  to  the  holders  of  the 
notes,  from  the  suspension  of  specie  payments. 

It  appears  that,  after  the  Improvement  and  Banking  Company  had  gone  into 
voluntary  Uquidation,  the  Citizens'  Bank  seized  the  St  Louis  Hotel,  under  the 
mortgage  to  which  they  had  been  subrogated  by  Seghers,  It  was  understood 
between  the  parties  that,  in  order  to  save  costs  and  to  prevent  delay,  the  seizure 
should  be  permitted  to  go  on,  the  legal  right  of  the  Improvement  Bank  to  resist 
the  seizure  and  sale  being  reserved.  During  the  continuance  of  the  seizure  the 
rents  mentioned  in  the  last  petition  of  appeal  accrued,  and*  the  court  allowed 
them  to  the  Citizens'  Bank.  The  appellants  contend  that  there  is  error  in  this 
part  of  the  judgment:  I.  Because  the  privilege  granted  to  the  Citizens'  Bank, 
by  the  26th  section  of  its  charter,  was  not  applicable  to  the  present  case.  2. 
Because,  even  if  this  privOege  actually  existed',  the  Citizens'  Bank  conM  not 
avail  itself  of  it,  because  it  had  become  a  party  to  the  concurso. 

These  grounds  assume  that  the  Improvement  and  Banking  Company  was  fiqui- 
dated  as  an  insolvent  concern.  The  reverse  is  manifestly  true.  They  gave 
security  to  the  satisfaction  of  the  board  of  currency  for  then:  deposits  and  circu- 
lation, and'  remained  in  possession  of  their  assets  as  a  solvent  corporation.  Their 
charter  was  never  declared  forfeited  by  a  decree  of  court.  The  liquidation,  on 
their  part  was  voluntary,  and  it  was  managed  exclusively  by  the  stockholders 
without  any  participation  or  interference  on  the  part  of  the  creditors.  'Hiere 
was  no  concurso,  and  the  Citazens'  Bank  had  the  right  to  proceed  as  they  have 
done.    The  right  to  the  rents  is  not  contested,  if  the  seizure  is  considered  valid. 
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In  the  case  of  BartUUe  ▼.  The  New  Orleans  Canal  and  Banking  Company,    Matter  of 

THllMPROVE- 

1  Bob.  543,  our  predecessors  held  that,  the  interest  allowed  by  the  charter  of  a      ment  and 
bank,  when  it  suspends  specie  payments,  is  not  dne  from  the  time  of  the  suspen-   ^^^^^ 
sion,  but  only  from  the  day  of  die  demand  of  payment  by  the  note-holder.    We 
adhere  to  the  decision  of  the  court  in  that  case,  and  are  of  opinion  that  the 
judgment  must  be  amended,  so  far  as  it  allows  interest  on  the  circulation  without 
a  demand. 

Under  the  views  expressed  in  Girod  ▼.  His  Creditors^  2  Annual,  546,  we  can 
take  no  notice  of  the  appeals  of  Duncan  iV*  Hennen  and  P.  Alvarez.  Mr.  Hennen 
filed  no  opposition  in  the  District  Court,  and  the  judgment  homologating  the 
account,  so  fer  as  not  opposed,  is  conclusive  against  him.  We  could  not  enter-  , 
tain  his  appeal  without  assuming  original  jurisdiction  of  the  opposition  first  made 
by  him  in  this  court.     Alvarez  is  in  the  same  situation. 

The  attorney  general  made  opposition,  claiming  a  privilege  for  the  whole 
amount  of  the  taxes  due  on  the  real  estate  of  the  company.  The  judgment 
having  limited  the  privilege  to  the  taxes  of  tiie  last  two  years,  he  prays  that  it 
be  amended.  Whatever  may  have  been  the  state  of  the  law  before  the  passage 
of  die  act  of  1830,  it  appears  to  us  that  the  district  judge  decided  correctly, 
under  the  provision  of  tiiat  act,  limiting  the  privilege  of  the  State  to  the  taxes  of 
the  last  two  years. 

The  only  appeal  which  remains  to  be  noticed  is  that  of  the  General  Council, 
which  is  taken  from  the  judgment  of  the  District  Court,  disallowing  a  privilege 
for  the  taxes  due  them.  The  opposition  originally  made  was  founded  upon  a 
judgment  obtained  against  the  Imptovement  Bank,  with  privilege  on  the  St. 
Louis  Hotel.  But  the  Citizens'  Bank  was  not  a  party  to  tiiese  proceedings,  and 
die  District  Court,  considering  that  tiie  laws  giving  a  privilege  to  the  several 
Municipalities  for  their  taxes,  make  no  provision  for  those  due  to  the  General 
Council,  dismissed  the  opposition. 

It  is  urged  that  the  tax  claimed  was  imposed  by  the  police  jury,  who  had  the 
power  necessary  for  laying  such  taxes  as  they  might  judge  necessary  to  defray 
the  expenses  of  the  public  works  of  their  respective  parishes.  That  these  taxes 
are  merely  assessments  on  property,  and  attached  to  the  properly  itself,  and  not 
to  the  person  who  may  at  the  time  be  the  owner,  in  consequence  of  which  a 
privilege  exists  upon  the  property,  although  no  express  law  gives  it.  The  case 
of  Oakey  v.  Mayor  et  ah,  1  La.  15,  is  cited  in  support  of  these  views. 

We  are  unable  to  distinguish  the  taxes  imposed  by  the  General  Council  from 
those  levied  by  the  Municipalities.  They  are  all  of  the  same  nature,  and  under 
the  setded  jurisprudence  of  this  court  in  matters  of  privilege,  the  court  below 
decided  correctly. 

King.  J.  I  concur  in  the  opinion  read  by  Mr.  Justice  Boat,  and  adopt  the 
reasons  which  he  has  assigned. 

Slidell,  J.  If  diis  were  a  contest  between  ordinary  persons,  I  should  have 
no  hesitation  in  concluding  that  the  mortgages  to  secure  the  bonds  given  to  Seghers 
would  have  been  gone  as  to  third  persons,  for  want  of  reinscription.  The  policy 
of  the  law,  requiring  inscriptions  to  be  renewed  every  ten  years,  and  dispensing 
the  public  from  searching  beyond  that  time,  would  be  defeated  by  a  contrary 
construction. 

I  cannot  concur  in  the  ailment  that,  the  recorder  may  adopt  his  own  mode  of 
keeping  his  books ;  and  diat,  if  parties  want  information,  they  ought  to  get  his 
certificate,  which  he,  understanding  his  own  books,  will  so  make  as  to  include  all' 
outstanding  mortgages.     One  is  not  bound  to  get  the  recorder's  certificate ;  buX 
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Matter  of    has  a  right  to  go  and  inspect  the  books  himself.     Civil  Code,  3363.    Act  of  1826, 

THK  ImPROVS* 

MKVT  AND  P-  ^^'  1°  making  that  inspection,  the  law  does  not  require  him  to  search  bock 
Bankivo  Co.  more  than  ten  years.  1  do  not  wish  to  be  understood  as  saying  that,  a  mortgage 
fully  inscribed  in  the  book  for  the  year  1840,  although  the  actual  date  of  its 
inscription  was  in  the  year  1641,  would  be  ineffectual  ab  initio,  against  odier 
mortgagees.  Perhaps  the  inscription,  being  formal  in  other  respects,  would  pro- 
tect the  party  until  the  year  1850 ;  but  when  the  mortgage  book  of  1840,  became 
superannuated  by  the  lapse  of  ten  years,  a  party  searching  is  not  bound  to  look 
in  that  book,  so  far  as  ordinary  mortgage  creditors  are  concerned.  It  was 
expressly  said  in  Shepherd's  case  that,  the  object  of  reinscription  is  to  dispense 
from  searching  more  than  ten  years  back. 

If,  as  was  said  in  the  case  of  Shepherd,  a  reinscription  made  in  January,  1846, 
in  the  book  of  that  year  was  void,  because  it  does  not  in  itself  contain  a  descrip- 
tion of  the  mortgaged  property,  but  merely  a  reference  to  the  description  in  an 
antecedent  inscription,  in  January,  1836,  a  fortiori,  a  defective  reinscription  in 
the  book  of  1835,  upon  the  margin  of  an  act  inscribed  In  1835,  must  be  held  of  no 
effect  in  1648. 

The  next  enquiry  is,  whether  the  Citizens'  Bank,  the  subrogee  of  the  mort- 
gage given  by  the  Improvement  Bank,  stands,  quoad  that  mortgage,  on  the  same 
footing  as  an  ordinary  person.  In  consideration  of  the  interest  of  the  State  in  the 
so  called  property  banks,  the  legislature  thought  proper  to  engraft  upon  the  gen- 
eral law,  an  exception  in  their  fieivor,  by  the  act  of  1842,  entitled  an  act  to  amend 
art.  3333  of  the  Civil  Code.  By  this  statute  it  was  enacted  that,  the  article  be 
so  amended  that,  the  rule  requiring  the  re-inscription  of  mortgages  at  the  expira- 
ration  of  ten  years  from  the  date  of  their  registry,  shall  not  apply  to  the  mortga- 
ges which  have  been,  or  may  be,  given  hy  the  Stockholders  of  the  various  prop- 
erty banks  of  this  State.  It  is  perfectly  obvious  that,  this  act  does  not  cover  a 
mortgage  given  by  the  Improvement  Bank  to  Seghers. 

Is  the  case  aided  by  the  act  of  1843,  entitled  an  act  to  amend  article  3333  of 
the  Civil  Code  ?  By  this  statute,  authority  is  given  to  the  recorder  of  mort- 
gages to  cancel  inscriptions  that  have  existed  for  ten  years,  without  a  renewal 
of  such  inscription ;  provided,  however,  that  this  section  shall  not  apply  to  mort- 
gages against  husbands,  for  the  dotal  and  other  claims  of  their  wives,  to  mort- 
gages against  tutors  and  curators,  in  fiivour  of  minors,  interdicted,  or  absent  per- 
sons, nor  to  such  mortgages  in  favour  of  the  property  Banks — niattx  hypoOieques 
consenties  enfaveur  des  Banques  kypothicaires. 

Now,  here,  the  dispensation  of  a  general  duty,  imposed  upon  every  body,  and 
from  which  the  property  banks  had,  under  the  preexisting  law,  been  exempted, 
in  tlie  sole  case  of  mortgages  given  to  them  by  then:  stockholders,  is  inferred  by 
way  of  a  negative  pregnant.  Even  admitting  that  the  grant  of  dispensation  may 
be  so  inferred,  it  seems  to  me  that  such  an  inference,  establishing  an  exemption 
in  derogation  of  common  right,  should  be  restricted  to  the  express  class  of  mort- 
gages designated  in  this  proviso— that  is  to  say,  mortgages  in  favour  of  the  pro- 
perty bBBkB-^hypoihiques  consenties  en  faveur  des  Banques  hypothecaries. — 
The  utmost  latitude,  which,  on  sound  principles  of  construction,  would  seem 
admissible  in  favor  of  the  property  banks,  would  be  to  consider  this  inferential 
legislation  as  covering  all  mortgages  given  by  any  mortgagor  directly  to  them ; 
especiaUy  when  we  remember  that  the  act  of  1842,  which,  it  is  reasonable  to 
presume,  was  in  the  contemplation  of  the  legislators  of  1843,  gave  the  property 
banks  a  dispensation  in  a  much  more  lunited  class  of  cases,  to  wit,  mortgages 
g^ven  to  them  by  stock-holders. 
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However,  it  is  not  now  necessary  to  give  an  unqualified  opinion  upon  tihe     Matter  of 
extent  of  the  exemption,  as  regards  the  origin  or  nature  of  the  morgage.     An->      mknt  and 
other  view  seems  to  me  conclusive  of  this  case.  Banking  Co. 

If  the  exemption  from  reinscription  is  to  be  extended,  under  the  act  of  1843, 
to  mortgEiges  not  given  to  the  property  banks  originally,  but  held  by  them  as  sub- 
rogees, it  is,  at  any  rate  clear  that,  the  subrogation  should  be  duly  inscribed. 
The  public  should  be  duly  in&rmed,  that  the  mortgage  has  passed  into  the  hands 
of  a  favored  class  of  creditors,  exempted  froih  the  necessity  of  reinscription. 
This  certEunly  was  not  done  by  inscribing  in  the  book  of  1835,  in  the  margin  of 
the  original  mortgage,  a  mere  memorandum,  defective  in  itself,  that  Seghers 
had  transferred  the  mortgages  of  1835  and  1836  to  the  Citizen's  Bank.  Nor 
can  I  perceive  how  the  fact  of  the  subrogation  being  made  by  a  notarial  act,  re- 
lieved the  Citizens'  Bank  from  the  necessity  of  recording  the  subrogation  in  the 
mortgage  office. 

I  therefore  dissent  from  the  decree  rendered  in  this  cause. 

EusTis,  C.  J.  My  ophiion  is  that,  the  act  of  1843  does  not  apply  to  the  case  of 
a  mortgage  like  that  under  consideration ;  and,  consequently,  I  concur  in  the  view 
taken  by  Mr.  Justice  Slidell,  and  dissent  from  the  opinion  of  the  other  judges. 

RosT,  J.  The  court  being  equally  divided,  on  the  opposition  of  /.  Coming 
^  Co»  to  the  mortgage  claim  of  the  Citizens'  Bank,  on  the  ground  of  want  of 
reinscription  of  the  mortgages,  it  is  ordered  tiiiat,  the  judgment  of  the  District 
Court  on  that  opposition  stand  affirmed.  It  is  ordered  that  the  judgment  on  the 
other  oppositions  be  amended,  so  as  to  allow  interest  at  tiie  rate  of  twelve  per 
cent  per  annum  on  the  circulation,  from  the  day  of  the  demand  of  payment, 
instead  of  allovring  it  from  the  suspension  of  specie  payments.  It  is  ordered 
that  the  judgment,  as  amended,  be  affirmed,  and  that  the  account  of  distribution 
be  rendered  in  conformity  with  the  foregoing  opinion.  It  is  is  further  ordered 
that  one-half  of  the  costs  of  the  court  below  be  paid  by  the  Improvement  Bank, 
and  tiiat  the  remainder  of  those  costs,  and  those  of  this  appeal,  be  paid  by  the 
other  appellants. 


Same  Case — Application  for  a  Re-hearing. 

Section  2  of  the  statate  of  10  March,  1845,  conferring  a  privilege  on  the  several  parishes  of  the 
State  for  taxes  imposed  on  property  in  their  respective  limits,  extends  to  taxes  imposed 
by  the  General  Council  of  New  Orleans. 

RosT,  J.  In  this  case  a  re-hearing  having  been  asked  by  the  counsel  for  the 
General  Council,  and  the  court  being  of  opinion  that  the  General  Council,  under 
the  act  of  1845,  is  entitled  to  a  privilege  for  the  taxes  for  the  year  1845,  and 
the  counsel  for  the  Citizens*  Bank  consenting  to  an  amendment  of  the  decree  so 
as  to  allow  the  amount  claimed  for  taxes  for  that  year,  with  privilege  : 

It  is  ordered  by  the  court  that,  the  decree  heretofore  rendered  be  so  amended 
as  to  aDow  the  sum  of  three  hundred  dollars,  with  privilege  to  be  paid  out  of 
the  funds  coming  to  the  Citizens'  Bank,  and  that  the  General  Council  be  recog- 
nized as  ordinary  creditors  for  the  balance  of  their  claim,  to  wit,  the  sum  of 
twenty-six  hundred  and  twenty  dollars  and  fifty  cents,  and  be  paid  accordingly. 
And  it  is  further  ordered  that  the  costs  of  the  appeal  of  the  General  Council 
be  paid  by  the  Citizens'  Bank. 

SuDELii,  J.  I  am  in  favor  of  opening  this  case  by  rehearing,  for  the  reasons 
expressed  in  my  former  opinion. 
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Matter  or 
THE  Improve- 
ment AND 
Banking  Co. 


Same  Case — Rule  by  CoRNiNa  et  al. 

The  fact  that  a  jadg^e  of  the  Supreme  Court  wm  absent  from  the  bench  at  the  time  of  the 
argument  of  a  case,  will  not  disqualify  him  from  taldng  a  part  in  its  decision. 

T.  A.  Clarke,  for  Coming  Sf  Co,,  on  suggesting  to  the  court  that,  on  the 
18th  of  April  last,  the  case  of  the  Improvement  and  Banking  Company  wu 
argued  before  three  of  the  judges  of  the  court,  the  fourth  judge  being  absent, 
and  that  two  of  the  judges  present  at  the  argument  have  agreed  in  reference  to 
the  matters  in  controversy,  and  that  they  form  a  majority  of  the  court  which 
heard  the  cause ;  moved,  that  the  Citizens'  Bank  do  show  cause  why  the  decree 
entered  on  the  6th  mBtant,  supra  p.  477,  should  not  be  annulled,  and  one  entered 
in  conformity  with  the  opinions  delivered  by  the  two  judges  who  formed  a 
majority  of  the  court  which  heard  the  case.  After  argument,  this  rule  wu 
discharged* 
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PRESENT:* 
Hon.  George  Eustis,  Chief  Justice. 


Hon.  Pierre  Adolphe  Rost,      )     ^       •  .     r     • 
Hon.  George  Rogers  King,       5   ^^^ociaie  Justices. 


Succession  op  Fos^etr. 

The  homologation  of  a  tableau  of  diatribation  presented  by  the  widow  and  adininistratri« 
of  the  saccesaion  of  a  deceased  husband,  recognizing  a  mortgage  of  a  third  person  upon 
certain  slaves  belonging  to  the  succession,  and  ordering  its  payment,  is  conclusive  against 
her  right  subsequently  to  claim  a  legal  mortgage  on  the  same  property  to  the  exclusion 
of  such  third  perron. 

Where  no  neglect  or  maladministration  is  alleged^  and  there  is  no  prayer  that  the  adminis- 
tratrix be  held  liable  beyond  the  fund  acknowledged  or  shown  to  be  in  her  hands,  the  mere 
fact  that  the  assetts  in  her  hands,  at  the  time  of  the  homologation  of  the  first  tableau  of 
diatribution,  and  which  were  ordered  to  be  applied  to  the  payment  of  a  mortgage  claim, 
were  sufficient  at  that  time  to  pay  it,  will  not  authorize,  in  an  opposition  by  the  mortgage 
creditor  to  the  second  tableau,  a  judgment  against  the  administratrix,  individually,  for  the 
amount  ef  the  claim,  with  the  interest  accrued  since  the  homobgation  of  the  first  tableaov 

Money  paid  by  an  administratrix  to  a  creditor  of  a  suceession,  out  of  the  proceeds  of  pro- 
perty subject  to  a  previous  mortgage,  cannot  be  recovered  back  by  the  administratrix, 
where,  at  the  time  of  the  payment,  there  were  funds  in  her  hands  proceeding  from  the 
sale  of  the  mortgaged  property  sufficient  to  extinguish  it,  though,  by  the  lacha  of  the 
administratrix  in  suffering  the  mortgage  claim  to  remain  unpaid  and  from  the  accumulation 
of  interest,  the  fund  has  become  insufficient  to  extinguish  it.  She  cannot  avail  herself  of 
her  own  tacha  to  recover  money  lawfully  paid. 

APPEAL  from  the  District  Court  of  St.  Mary,  Voorhies^  J.     W.  B.  Lewis, 
for  the  appellant.     MaskelU  for  Hillyer  and  Robbins.     Splane,  for  the 
heirs  of  Thomas  Foster.     The  judgment  of  the  court  was  pronounced  by 

*  Slidkll,  J.  wajB  not  present  during  thif  term. 
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Succession  of  Rost,  J.  In  1835,  the  widow  and  administratrix  of  Levi  Foster,  whose  snc- 
cession  was  insolvent,  filed  a  tableau  of  classification,  upon  which  Hillyer  and 
Robbins  were  placed  as  mortgage  creditors  upon  certain  slaves  of  the  successioD, 
therein  named,  for  the  sum  of  $3,666,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  22d  of  October,  1831,  until  paid;  this  debt  being  liquidated 
by  a  judgment  of  the  Supreme  Court.  The  decree  homologating  the  classifica- 
tion authorized  the  administratrix  to  make  payments  in  conformity  therewith, 
as  funds  came  into  her  hands.  She  subsequently  made  various  payments  on 
this  claim,  by  w^hich  it  was  reduced  to  2,709  dollars  and  48  cents,  with  interest 
at  ten  per  cent  from  the  2dth  of  October,  1843.  In  1845,  the  administratrix 
filed  in  court  a  second  and  final  tableau,  showing  the  payments  made  by  her,  and 
the  assetts  in  her  hands.  In  this  tableau  the  proceeds  of  the  sale  of  the  slaves 
mortgaged,  to  Hillyer  and  Robbins,  and  the  interest  received  on  those  procc^eds 
from  the  purchasers,  are  stated  to  amount  to  the  sum  of  $6,461.  The  claim  of 
Hillyer  and  Robbins  is  represented  as  amounting  to  the  sum  of  $5,477  61,  upon 
Avhich  payments  had  been  made  to  the  amount  of  $4,863,  51.  The  tableau 
further  shows  that  the  administratrix  has  paid  to  the  heirs  of  Thomas  Foster 
$1009  38,  under  a  judgment  which  decreed  to  them  the  balance  of  the  proceeds 
of  the  slaves  mortgaged  to  Hillyer  and  Robbins,  after  satisfying  the  claim  of 
the  latter.  The  tableau  represents  the  sum  coming  to  Hillyer  and  Robbins  as 
being  only  $596  72.  These  creditors  have  made  opposition,  on  the  gronnd  that, 
the  tableau,  so  far  as  it  concerns  them,  is  enx)neou8;  they  ask  that  the  adminis- 
ti*atrix  be  held  to  strict  proof  of  the  payments  made  by  her;  that  the  tableau  be 
amended ;  and  that  they  be  placed  thereon,  as  they  were  on  the  first  tableau, 
and  allowed  the  sum  and  interest  which  they  claim. 

The  hours  of  Thomas  Foster  also  made  opposition,  on  the  ground  that  tiiey 
are  privileged  creditors,  and  have  a  tacit  mortgage  on  the  property  of  the  succes- 
sion for  $10,000,  and  that  they  are  not  placed  on  the  tableau  as  such.  The 
administratrix  answered  this  opposition,  and  claimed,  in  reconvention,  the  sum  of 
$1009  38,  alleged  by  her  to  have  been  paid  in  error  to  these  parties. 

The  opposition  of  Hillyer  and  Robbins  was  sustained  for  the  whole  amount 
of  their  claim  ;  and  judgment  was  rendered  against  the  administratrix,  in  &vor 
of  the  heirs  of  T^omfis  Foster,  for  $120,  with  interest  at  ten  per  cent'from  the 
date  of  the  last  payment  made  to  them. 

The  administratrix  has  appealed.  The  sum  now  due  to  Hillyer  and  Robhins 
is  correctly  stated  by  their  counsel,  and  they  are  entitled  to  the  interest  allowed 
by  the  judgment  under  which  they  claim. 

The  administratrix  has  applied  one-third  only  of  the  price  of  the  slave,  Hamil- 
ton, to  the  payment  of  their  claim,  and  has  retained  the  remaining  two-thirds 
under  her  legal  mortgage.  This  she  has  no  right  to  do.  The  judgment  on  the 
first  tableau  is  conclusive  against  her.  The  real  amount  in  her  hands  is  $7,084  47. 
She  has  made  payments  to  the  amount  of  $4,863  51,  leaving  a  balance  of  $2,221 
16,  which  Hillyer  and  Robbins  are  entitled  to  receive.  The  payments  made  to 
the  heirs  of  Thomas  Foster  cannot  prejudice  them,  the  judgment  of  the  court 
being  that  their  mortgage  be  first  satisfied. 

The  District  Court  held  that,  as  the  assetts  in  the  hands  of  the  administratrix 
when  the  tableau  of  classification  was  homologated,  were  sufiTicient  to  pay  the 
entire  claim  of  Hillyer  and  Robbins,  she  was  bound  to  pay  that  sum,  with  the 
additional  interest  which  has  since  accrued. 
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We  are  of  opinion  that  the  pleadings  do  not  aathorize  that  conclusion.     No  Succebsion  of 
neglect  or  maladministration  is  alleged  in  the  opposition ;  and  there  is  no  prayer 
that  the  administratrix  be  held  liable  beyond  the  fund  acknowledged  or  shown  to 
be  in  her  hands.     That  opposition  cannot,  therefore,  be  extended  beyond  that 
fund. 

The  heirs  of  Thomas  Foster  have  not  made  out  their  claim,  nor  does  their 
opposition  contain  any  allegation  under  which  the  administratrix  can  be  made 
personally  liable ;  but  we  are  of  opinion  that  the  payments  made  to  these  parties 
were  not  made  in  error ;  after  they  took  place,  the  fund  remaining  in  the  hands 
of  the  administratrix  was  sufficient  to  pay  the  entire  claim  of  Hilly er  and  Bobbins, 
These  payments,  therefore,  were  lawful  when  they  were  made  ;  and  if,  through 
the  subsequent  neglect  of  the  administratrix,  this  claim  has  been  increased  by 
the  accumulation  of  interest,  and  the  fund  remaining  is  no  longer  sufficient  to 
satisfy  it,  she  cannot  be  permitted  to  avail  herself  of  her  own  laches^  for  the 
purpose  of  recovering  money  lawfully  paid. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed.  It  is 
ordered  that,  the  tableau  be  amended,  in  conformity  with  the  foregoing  opinion ; 
and  that  Hillyer  and  Bobbins  receive  from  the  administratrix,  out  of  the  pro- 
ceeds of  the  slaves  mortgaged  to  them,  the  sum  of  $2,221  16.  It  is  ordered 
that  the  costs  of  the  District  Court  on  this  opposition  be  paid  by  the  administra- 
trix, and  those  of  this  appeal  by  the  opposing  creditors. 

It  is  further  orderod  that  the  opposition  of  the  heirs  of  Thomas  Foster  be  dis- 
missed, with  costs,  and  that  the  claim  of  the  administratrix  against  them  in  re- 
convention be  disallowed. 


Fat  v.  Chambers. 

A  oonfirmatioii,  by  commissioners  appointed  to  ascertain  the  rightc  of  persons  to  lands,  of 
a  claim  for  a  specified  nmnber  of  acres  between  certain  boundaries,  beings  a  complete 
grant  from  the  United  States,  cannot  be  affected  by  any  errors  committed  by  officers  of 
the  government,  in  surveying  and  locating  the  claim. 

APPEAL  from  the  District  Court  of  St.  Maiy,  Overton,  J.  Olivier,  for  the 
plaintiff.  Splane,  for  the  appellant.  The  judgment  of  the  Court  was  pro- 
nounced by 

Kino,  J.  This  is  a  petitory  action,  in  which  the  plaintiif  alleges  that  he  is 
the  owner  of  a  tract  of  land,  measuring  eight  and  one-third  arpents,  more  or 
less,  front,  on  both  sides  of  the  bayou  T^che,  by  forty  in  depth,  upon  which  the 
defendant  has  entered,  and  committed  various  acts  of  trespass  and  waste.  He 
prays  to  be  decreed  to  be  the  owner  of  the  land  described  in  his  petition,  and  for 
damages.  The  defendant  sets  up  title  to  all  the  land  in  his  possession,  acquired 
by  purchase  from  the  United  States.  A  judgment  was  rendered  in  favour  of 
the  plaintiff  for  the  lands,  leaving  the  question  of  damages  open ;  and  the  de- 
fendant has  appealed. 

The  plaintiff  exhibits  as  his  title  :  Ist.  A  riquete  of  Hilaire  BoiUU,  junior, 
for  six  arpents  front,  more  or  less,  on  both  sides  of  the  T6che,  upon  which  there 
is  an  order  of  survey  for  the  six  arpents  prayed  for.  2dly.  The  conikination 
^  this  chum  as  "a  tract  of  land  contuning  four  hundred  and  eighty  super- 
ficial arpents,  equal  to  four  hundred  and  six  and  21-100  american  acres,  founded 
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Fat  on  an  order  of  Burvey,  in  favour  of  Hilaire  Boutte,  for  six  arpents  in  front  by 

CHAMBERi.  ^^^  arpents  in  depth,  on  both  sides  of  the  river  T6che,"  "  betwixt  the  boon- 
dai'ies  of  Mr,  Boudreau  and  that  of  Mr,  Sorrel."  3dly.  A  complete  chain  of 
mesne  conveyances  from  Boutte  to  himself. 

A  survey  of  the  township,  in  which  the  land  is  situated,  was  made  by  a 
United  States'  surveyor,  who  located  the  title  of  the  plaintiff  on  the  western 
side  of  the  T^che,  as  a  claim  for  only  six  arpents  in  front  by  forty  in  depth. 
In  1848,  the  defendant  purchased  from  the  government  101  62-100  acres  of 
the  land  on  the  east  side  of  the  bayou,  which,  it  is  contended,  belongs  to  the 
Hilaire  BoutU  title,  and  which  forms  the  matter  of  controversy  in  this  suit. 

It  is  clear  that,  the  officers  of  the  government  fell  into  error  in  locating  the 
Boutte  title,  which  has  been  laid  on  but  one  side  of  the  stream,  and  has  assigned 
to  it  but  six  arpents  front  by  forty  in  depth,  being  only  one-half  of  the  quantity 
for  which  it  was  confirmed.  The  confirmation  was  a  complete  grant,  from  the 
government,  of  a  specified  number  of  acres,  on  both  sides  of  the  bayou,  between 
certain  named  boundaries,  which  the  officers  have  no  authority  to  reduce ;  and 
no  action  of  theirs  can  divest  the  plaintiff  of  his  title,  or  impair  his  right  of  owner- 
ship. 

The  only  contest  relates  to  the  land  on  the  east  side  of  the  river.  On  that 
side,  the  plaintiff  was  entitled  to  six  arpents  front,  by  foity  in  depdi,  if  that  quan- 
tity could  be  obtained.  It  appears,  however,  from  surveys,  that  the  lines  of  this 
tvaet,  at  a  short  distance  from  the  front,  come  in  conflict  with  the  claim  of  J  tuques 
Sorrely  which,  it  is  conceded,  is  older  and  superior  to  that  of  Boutte^  leaving  on 
that  side  but  one  hundred  and  one  and  62-100  acres  applicable  to  the  latter.  For 
that  quantity  the  district  judge,  no  doubt,  intended  to  render  judgment.  The 
decree,  however,  may  be  susceptible  of  a  different  construction ;  and,  with  the 
view  of  removing  future  sources  of  litigation,  we  will  change  its  phraseology, 
without  altering,  as  we  conceive,  its  substance,  so  that  it  will  read  as  follows : 

**  It  is  decreed,  that  the  plaintiff  be  the  owner  of  the  land  in  controversy, 
consisting  of  one  hundred  and  one  62-100  acres,  having  a  frxint  of  six  arpents, 
on  the  east  side  of  the  bayon  T^che,  lying  between  the  side  lines  shaded  in 
pink,  extended  back  until  they  intersect  the  lines  of  the  claim  of  Jacques  Sorrel, 
as  represented  on  the  plat  of  survey,  made  by  A.  S,  Fields  under  the  order  of 
court  on  file  in  the  cause,  and  marked  no.  11 ;  and  that  the  plaintifiT  be 
qiiieted  in  his  possession  of  the  same.  It  is  further  decreed,  thht  the  question 
of  damages  be  left  open."  Thus  construed,  the  judgment  appealed  frDm  is 
affirmed,  with  costs. 


Ledoux  et  al.  v.  S»5firH. 


Though  a  writ- of  proTisional  Beiznre  Was  illegally  iisued,  and  the  illegality  waa  alleged  in 
the  answer^  yet,  if  no  application  was  made  to  the  court  below  to  qnaBh  the  proceedingt 
under  the  writ,  and  there  was  no  action  of  the  court  upon  it,  the  illegality  cannot  be  con- 
sidered on  appeal. 

• 

APPEAL  from  the  District  Court  of  St.  Mary,  Overton,  J.     Olivier^  for  the 
plaintiffs.     Splane,  for  the  appellant.     The  judgment  of  the  court  was  pro- 
nounced by 

£d8ti8,  C.  J.    This  is  an  action  to  recover  the  amount  of  certain  advances  for 
•uppfies  to  the  defendant's  plantation,  made  in  the  year  1844.   The  plaintiffs  took 
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f>ut  a  writ  of  provisional  seizure,  under  which  a  quantity  of  sugar,  fonning  part  Ledoux 
of  the  crop  of  that  year,  on  which  the  plaintiffs  claimed  a  privilege  by  virtue  of  Smith. 
the  act  of  1843,  amendatory  of  article  3184  of  the  Code,  was  seized.  The  plain- 
tiffs had  judgment  for  the  amount  of  their  debt  and  interest,  ^ving  them  also 
the  privilege  claimed  by  them  on  the  sugar  provisionally  seized,  or  the  pi-oceeds 
thereof,  and  directing  the  sheriff  to  pay  over  the  same  to  the  plaintiffs,  in  satis- 
faction of  the  debt,  interest  and  costs.     The  defendant  has  appealed. 

AVe  think  the  debt  is  established  by  sufficient  evidence,  and  that  it  bears  a 
privilege,  under  the  proper  construction  of  the  act  of  1843  and  article  3184  of  the 
Code.     Welsh  v.  Barrow,  3  An.  133.     Farrar  v.  Rowley,  3  An.  276. 

It  is  argned  that  the  plaintiffs  had  no  right  to  the  writ  of  provisional  sei^re,  in 
the  authority  of  the  case  of  Smith  v.  Smith,  2  An.  R.  448.  No  application  was 
made  in  the  court  below  to  quash  the  proceedings  under  the  writ ;  and,  although 
the  objection  to  the  issuing  of  the  writ  was  contained  in  the  defendant's  answer, 
no  action  of  the  court  was  had  upon  it;  and  we  are  not  at  liberty  to  consider  the 
subject  on  the  appeal. 

The  sugar  was  seized  by  the  sheriff,  on  the  7th  day  of  February  1845,  and,  on 
the  fourth  day  of  April  ensuing  a  bond  appears  to  have  been  executed  by  the 
defendant,  with  Henry  C.  Dwight  as  his  surety,  the  condition  of  which  was,  to 
to  deliver  the  sugar  to  the  sheriff  whenever  called  upon  to  pay  the  amount 
adjudged  to  be  due  by  the  defendant  to  the  plaintiffs,  by  privilege,  as  obtained 
by  them.  The  sheriff  held  150  bogheads  of  sugar  under  several  writs  against 
Smith,  and,  it  sdems,  the  day  after  the  execution  of  this  bond,  it  was  sold  under 
an  execution  issued  by  the  Union  Bank,  and  Dwight  became  the  purchaser.  Of 
this  k)t  that  part  effected  by  the  plaintiffs's  seizure,  formed  a  part.  The  sale  was 
for  cash,  and,  as  the  defendant  is  the  sole  appellant,  we  can  perceive  no  objection 
to  the  judgment  of  the  District  Court  as  it  now  stands. 

Judgment  affirmed. 


Louisiana  State  Bank  v.  Dumartrait  et  al. 

Where  the  death  of  an  endoreer  is  known,  notice  of  protest,  pat  into  the  post-offlce,  addressed 
to  the  deceased,  is  insufficient ;  the  notice  should  have  been  addressed  to  his  executor. 
Bat,  if  the  notice  reached,  or  came  to  the  knowledge  of,  the  executor,  notwithstanding  its 
defective  address,  the  saccession  would  not  be  discharged.  So  a  notice,  under  such  circum* 
stances,  addressed  to  the  deceased,  ii'  served  on  the  executor,  at  his  dwelling,  is  sufficient. 

Under  the  statute  of  13th  March,  1827,  s.  1,  the  certificate  of  a  notary  that,  a  written  notice 
of  protest  was  served  at  the  domicil  of  the  endorser,  in  a  village  named  in  the  certificate, 
Is  sufficient,  though  it  do  not  state  the  person  on  whom  the  service  was  made. 

APPEAL  from  the  District  Court  of  St.  Martin,  Voorhies,  J, 
Magill,  for  the  plaintiffs. 
ISimon,  for  the  appellants.  The  endorser  was  dead,  and  the  notary  knew  it, 
since  he  served  the  notice  at  the  domicil  of  the  executor.  Why  then  did  he 
not  address  the  notice  to  the  executor  himself,  instead  of  addressing  it  to  a 
dead  man  7  The  general  rule  is  that,  if  the  party  be  dead,  notice  should  be 
given  to  his  executor  or  adnunistrator.  Chitty  on  BiUs,  pp.  242  and  222.  No- 
tice should  be  addressed  to  the  executor  or  admiu'istrator,  and  not  to  the  de- 
ceased, when,  as  in  this  case,  the  holder  of  the  note  knows  the  name  of  such 
executor  or  administrator. 


48    886 
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Louisiana  But,  it  will  be  said  that,  the  notice  was  eerved  at  the  domicil  of  the  executor. 
State^  Bank  j^  .^  ^^^^^  ^^  certificate  aays  so ;  but  is  that  sufficient  to  indicate  that  the 
DuMARTRAiT.  exocutor  got  it  ?  Served  at  the  domicil !  With  whom  was  it  left  ?  and  m  what 
manner  was  it  served  ?  For  aught  that  appears,  it  may  have  been  handed  OTer 
to  a  slave,  and  that  would  be  bad.  It  may  have  been  thrown  in  the  yard,  and 
there  left,  or  picked  up  by  a  servant,  or  by  a  stranger.  There  is  nothing  certain 
as  to  the  question  whether  it  reached  the  executor,  and  the  certificate  should 
shew,  at  least,  such  facts  as  would  enable  the  court  to  conclude  that  die  party 
entitled  to  notice,  must  have  received  it  in  due  time.  Why  was  not  the  notary, 
or  his  witnesses,  who  accompanied  him,  called  to  prove  the  manner  in  which  the 
seiTice  had  been  made  at  the  domicil  of  the  executors  ?  Why  did  the  plaintitf 
limit  his  evidence  as  to  such  service,  to  what  is  recited  in  the  certificate  ?  Un- 
doubtedly because  said  service  was  defective,  and  would  have  been  shewn  to  be 
so.  I  am  aware  that,  m  divers  cases,  the  Supreme  Court  has  decided  that,  a 
notice  left  loith  a  clerk  in  a  store,  or  tnth  a  partner  in  the  counting-room  of  a 
commercial  house,  or  toith  a  white  servant  in  the  endorser's  house,  or  put  on  the 
counter  in  the  endorser's  store,  or  with  a  student  in  a  lawyer's  ojjice,  was  suffi- 
cient ;  but  those  cases  are  quite  different  from  this.  The  manner  in  which  the 
notice  was  served  presented  to  the  mind  a  fact,  from  which  it  was  properly 
presumed  that  the  notice  reached  the  party.  It  has  been  also  decid^d  that,  a 
notice  left  with  a  slave,  is  bad,  9  La.,  334 ;  and  that  a  notice,  stated  in  the  notaiy's 
certificate  to  have  been  sent  by  an  express,  without  naming  him,  is  insufficient- 
Duralde  v.  Gmdry,  5  N.  S.  65.  The  word  domicil,  as  we  understand  it 
linder  our  laws,  is  too  loose,  for  the  purpose  intended.  It  does  not  mean  only 
the  house  in  which  the  party  lives,  but  according  to  the  42d  article  of  the  Civil 
Code,  "  the  domicil  of  each  citizen  is  in  the  parish  wherein  his  principal  establish- 
ment is  selected.*'  The  word  domicil  is  clearly  insufficient  to  indicate  where 
the  notice  was  left. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  on  a  promissory  note,  against  the  executors 
of  the  endorsers,  and  the  only  point  that  has  been  raised  by  counsel  is,  as  to 
the  sufficiency  of  the  notice  to  the  defendant,  Pierre  Gary,  one  of  the  executors 
of  the  late  Louis  Gary, 

The  certificate  of  the  notary  states  that, '  the  notice  was  served,  by  means  of 
a  written  notice  addressed  to  the  endorser,  Lr  Gary,  and  served  at  the  domicil 
of  P.  Gary,  testamentary  executor  of  L.  Gary,  at  St.  Martinsville. 

There  are  two  objections  raised  to  the  validity  of  the  notice,  thus  certified  to 
have  been  given.  The  first  is,  that  the  address  was  wrong,  and  that  it  ought  to 
have  been  to  the  executor,  and  not  to  the  deceased.  Had  the  notice  been  put 
in  the  post-office,  with  this  address,  the  succession  of  the  deceased  endorser 
would  not  have  been  bound  by  it,  his  death  having  been  known  at  the  time, 
according  to  the  case  of  the  Cayuga  Bank  v.  Burnett,  5  Hill's  Rep.  238.  But, 
if  the  notice  reached,  or  came  to  the  knowledge  of,  the  executor,  notwithstand- 
ing the  defective  direction^  it  seems  to  us  clear  that  the  succession  would  not 
be  discharged  for  want  of  notice. 

The  notice  was  sei*ved  at  the  domicil  of  the  executor,  in  St.  MaitinsviDe ;  and 
the  second  objection  is,  tliat  the  certificate  is  defective,  and  does  not  estatilisb 
that  a  valid  notice  was  gi^n,  because  it  does  not  state  the  manner  in  which  the 
service  was  made,  nor  with  whom  the  paper  was  left;  and  that  the  word  domicB 
Is  too  loose  and  indefinite,  to  fix  the  place  at  which  the  service  was  made. 
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The  act  of  1827,  by  which  the  certificates  of  notaries  were  made  evidence      Louisiana 
against  endorsers  of  the  service  of  notices  of  protest,  has  been  frequently  the   ®*'^''"     ^""^ 
subject  of  adjudication,  in  cases  arising  under  it ;  and  the  decisions  of  our  courts,  Pumartkait. 
on  the  duties  of  notaries,  under  the  act,  have  been  followed  by  them  as  rules 
of  conduct*    We  think  these  decisions  conclusive  on  the  point  raised  in  this 
case.     On  the  authority  of  the  cases  quoted  by  counsel — and,  we  believe,  that 
there  are  some  recent  decisions  to  the  same  effect — we  think  the  certificate  of 
the  notary  is  sufficient,  widiout  stating  the  person  on  whom  the  service  was  made. 
Franklin  v.  Verbois,  6  La.  731.     Commercial  Banky.  Gove^  15  Ib^  114.    Bank 
of  Louisiana,  v.  Mansker^  lb.  115,  we  think  the  word  domicile  in  the  connec- 
tion in  which  it  stands  in  the  certificate,  to  wit,  the  domicil  of  P.  Gary^  in  St, 
JMartinsvUle,  is  sufficiently  definite.     It  means,  in  common  parlance,  his  habitua] 
residence  in  that  village ;  and,  whether  taken  in  its  popular,  or  strictly  legal 
Bense,  a  notice  of  protest  served  there,  is  weU  served. 

Judgment  qffirmed. 


Patout,  Administratrix  v.  Rawls. 

Where  there  ii  snfficient  time  between  the  date  and  the  retam  day  of  a  citation,  the  fact 
that  the  return  day  waa  not  during  any  regular  term  of  the  court,  la  immaterial. 

APPEAL  from  District  Court  of  St.  Mary,  Voorhits,  J.  Olivier,  for  the  plain* 
tifif.  Dwight,  for  the  appellant.  The  judgment  of  the  court  was  pro* 
nounced  by 

RosT,  J.  This  suit  is  brought  to  recover  a  mortgage  debt  of  $1,279.  The 
defence  is  that,  the  defendant  has  been  released  from  the  payment  of  the  claim. 
The  defendant  excepted  that  he  had  not  been  served  with  a  copy  of  the  citation, 
and  that  he  was  cited  to  appear  on  the  third  monday  of  February,  which  is  not 
8  regular  term  of  the  court.  These  exceptions  were  overruled,  and  judgment 
rendered  in  favor  of  the  plaintifif.     The  defendant  appealed. 

There  is  no  error  in  this  judgment.  The  defendant  was  properly  cited,  and, 
as  there  was  sufficient  time  between  the  date  of  the  citation  and  the  return  day, 
it  is  not  material  that  that  day  was  not  a  regular  term  of  the  court. 

On  the  merits,  we  are  bound  to  give  legal  efiTect  to  contracts,  according  to  the 
true  intent  of  all  the  parties  to  them.  C.  C.  1940  Kilgore  and  the  defendant 
were  partners,  and  owed  the  plaintifif  the  sum  of  87,057,  secured  by  mortgage. 
The  partnership  was  dissolved;  and  Kilgore,  receiving  in  his  share  of  the  assets 
the  largest  portion  of  the  property  mortgaged,  assumed  the  payment  of  $5,777  65, 
being  the  sum  claimed,  which  the  defendant,  in  the  same  act,  acknowledges  to  be 
due  by  him  individually,  and  which  he  binds  himself  to  pay  the  plaintifif.  Sub- 
sequently Kilgore  gave  Patout  an  additional  mortgage  on  other  property,  to  secure 
the  sum  he  had  assumed  to  pay ;  in  consideration  of  which,  Patout  discharged 
the  defendant  from  all  fnrther  liability  for  that  sum. 

The  defendant's  counsel  contends  that  this  discharge  was  for  the  entire  debt; 
but  it  is  manifest  that  Patout  did  not  intend  to  give  such  a  discharge,  nor  do  we 
think  that  the  act  would,  under  any  circumstances,  authorize  that  interpretation. 

Judgment  cffirmed. 
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Kemper  et  al.  t?.  Splane  et  al. 

No  action  can  be  institated  against  the  iifi-ety  on  an  adminintrator's  bond,  an  til  the  neces- 
aary  steps  have  been  taken  to  enforce  payment  from  the  principal.  Stat.  16  March,  1843, 
sec.  6. 

Where  a  jndgment  has  been  rendered  in  an  action  against  an  administrator,  remoriog  fain 
from  office  and  ordering  him  to  render  an  account,  the  institution  of  an  action,  by  the  bein, 
against  him  on  his  bond  for  the  amount  of  their  inheritance,  is  not  inconsistent  with  the 
previous  action;  but  proceedings  should  be  suspended  until  the  administrator  has  rendered 
the  account  ordered  in  the  first  action,  or  until  the  delay  albwed  to  him  for  that  purpose 
has  expired.  The  settlement  of  the  account  ordered  would  iorm  the  basis  of  a  judgmeot  a 
the  second  action.  But  where,  in  such  a  case,  the  plaintiff  proceeds  to  trial,  his  sctioD 
most  be  dismissed. 

APPEAL  from  the  District  Court  of  St.  Maiy,  Voorkies,  J.     Gihhoru  and 
Dmght,  for  the  appellants.     Maskell,  for  the  defendants.     The  judgment 
of  the  court  was  pronounced  by 

King,  J.  The  plaintiffs,  who  are  heirs  of  the  late  Nancy  Kemper,  deceased, 
have  instituted  this  action  against  the  defendant,  Splane,  who  is  the  admiois- 
trator  of  her  succession,  and  Sparks,  the  surety  on  his  bond,  claiming  the  amount 
of  their  respective  inheritances  fi-om  their  mother.  They  allege  that  the  admin- 
istrator has  received  the  proceeds  of  the  property  sold,  Avhich  he  retains,  and 
that  he  declines  rendering  a  final  account,  and  takes  no  steps  to  bring  his  admin- 
istration to  a  close. 

Various  exceptions  were  pleaded  by  the  administrators,  which,  having  been 
overruled,  the  defendants  answered  that,  in  a  suit  then  pending  in  the  same 
court,  the  administrator  had  been  required  to  file  an  account  of  his  administza- 
tion,  and,  until  the  rendition  of  that  account,  the  filing  of  which  Jhad  been  delay- 
ed from  no  fault  of  the  administrator,  no  action  on  the  bond  could  be  maintained. 
This  ground  was  sustained  by  the  district  judge,  who  also  held  that,  under  the 
act  of  1842,  no  action  could  be  instituted  against  the  surety  on  the  bond,  until 
the  necessary  steps  had  been  taken  against  the  principal,  to  enforce  payment. 
The  suit  was  dismissed,  and  the  plaintiffs  have  appealed.  - 

The  judge  did  not,  incur  opinion,  err.  As  regards  the  surety,  the  act  of  1842 
is  imperative,  that  the  necessary  steps  must  be  taken  to  coerce  payment  fivm  the 
principal,  before  proceeding  against  the  surety  on  an  administrator's  bond.  See 
ActB  of  1842,  p.  303,  §  6. 

It  appears  that  a  suit  had  previously  been  instituted  against  the  administrBtor 
to  render  an  account  and  to  remove  him  from  ofilce,  in  which  a  judgment  had 
been  rendered,  at  the  same  term  of  the  court  at  which  the  present  judgment 
was  rendered,  dismissing  him  from  his  trust,  requiring  him  to  render  an  acconnt 
of  his  admiidstration,  and  to  pay  ten  per  cent  interest  on  the  amount  of  the  suc- 
cession funds  in  his  hands,  from  which  the  administrator  appealed. 

The  two  actions  were  not  inconistent ;  but  we  think  that  further  proceedings 
should  have  been  suspended  in  this  suit,  until  the  administrator  had  rendered  the 
account  ordered  in  the  previous  decree,  or  until  the  delay  allowed  to  him  for  that 
purpose  had  expired.  The  settlement  of  the  account  ordered  would  then  have 
formed  the  basis  of  a  judgment  in  this  action.  To  have  proceeded  in  the  prs' 
fent  suit,  to  determine  the  amount  of  the  indebtedness  to  each  hev,  would  bare 
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beeD  to  settle  the  succession  of  the  deceased,  and  to  render  useless  that  part  of      Kemper 
the  previous  decree  which  ordered  the  administrator  to  account.     The  plaintiffs,       Splane. 
however,  having  proceeded  to  trial,  no  alternative  was  left  but  to  dismiss  their 
action.  Judgment  affirmed. 


Gautier  v^   Briault. 

Simulation,  aia  between  the  parties  to  an  authentic  act,  cannont  be  proved  by  parol. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton^  J. 
Mouton  and  Magillj  for  the  plaintiff.     Fraud  may  be  proved  by  any 
species  of  evidence.     C.  C.  1842, 1875.  2  An.  458,  908.     4.  La.  361.     Green- 
leaf  on  Ev.  55,  248,  284.     2  Story's  Equity,  §  1531. 

Crow  and  Greig,  for  the  appellant.  The  act  cannot  be  contradicted  by  parol. 
C.  C.  2256.  11  Mart.  630.  5  N.  S.  250.  6  N.  S.  2^6.  3  La.  460.  4  La. 
169. 9  La.  566.  5  Rob.  1 16.  1  An.  108.  The  act  could  be  cancelled  only  on  the 
production  of  a  counter  letter.     8  N.  S.  448.     3  R.  452.     6  R.  447. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  in  an  authentic  act,  acknowledged  himself  to  be 
indebted  to  the  defendant  in  the  sum  of  four  thousand  dollars^  which  he  promised 
to  pay  as  soon  as  he  was  able ;  and  to  secure  the  payment  of  the  sum  and  interest 
he  mortgaged  certain  property,  described  in  the  act,  to  the  defendant,  who  was  a 
party  to  die  act  and  signed  it.  The  present  suit  is  to  annul  that  act,  on  the 
ground  that  there  was  no  consideration  for  the  acknowledgment  af  the  debt,  and 
that  no  debt  whatever,  either  at  the  time  or  since,  was  due  by  the  plaintiff  to  the 
defendant,  and  that  the  act  was  passed  out  of  friendship  solely  for  the  defendant 
and  to  aid  him  in  his  business.  The  plaintiff  had  judgment,  and  the  defendant 
has  appealed. 

A  bill  of  exceptions,  taken  by  the  defendant  at  the  trial,  presents  the  question, 
whether  the  alleged  simulation  of  the  act  can  be  proved  by  witnesses.  The 
authorities  cited  by  the  counsel  show  that,  it  is  a  settled  rule  of  our  jurispradence 
that,  a  simulation,  as  between  the  parties  to  an  authentic  act,  cannot  be  proved  by 
parol.     Delahoussaye  v.  Davis,  19  La.  411. 

By  the  plaintifTs  own  allegations  there  was  no  fraud  in  the  inception  of  the  act, 
and  the  subsequent  intent  of  the  defendant  to  avail  himself  of  its  provisions,  and 
exact  the  sum  acknowledged  to  be  due  by  the  plaintilff,  does  not  authorize  the 
admision  of  parol  evidence  as  to  the  cause  or  consideration  of  the  act. 

The  case  is,  therefore,  remanded  to  the  District  Court,  with  instructions  to 
the  judge  to  refrain  from  receiving  the  evidence  of  witnesses  against  the  tenor  of 
the  authentic  act;  and  it  is  ordered  that  the  appellant  pay  the  costs  of  thifr 
appeal. 


D WIGHT,  Curator,  v.  Allen  et.  al. 

The  appeal  ma»t  be  diamiffed,  where  the  certificate  of  the  clerk  mevely  states  that, ' 
record  ccmtaiiis  all  the  papen  on  file  in  the  suit."    C.  P.,  896. 
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DwioBT         1  PPEAL  from  the  District  Court  of  St.  Martin.     Voorkies,  J.     /,  J5.  Morte 
Xia!m.       -^  *^^  Nickolls,  for  the  appellant.     Magill  and  Maskell^  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  motion  made  to  dismiss  this  appeal,  on  the  ground  that  the 
clerk  of  the  District  C^urt  has  not  certified  that  the  record  contains  all  the  tes- 
timony adduced  on  the  trial,  must  prevail.  The  certificate  of  the  clerk  is  that, 
**  die  record  contains  all  the  papers  on  file  in  the  suit  of  William  C.  Dicishl, 
Curator  ^r  v.  W.  P.  Allen  and  David  Bell"  This  certificate  is  clearly  in- 
sufficient. C.  P,  art.  896.  2  An.  Rep.  11.  We  find  in  the  record  no  state- 
ment of  facts  nor  bill  of  exceptions. 

Appeal  dismissed. 


4i  488, 
47  1068.1 


Succession  of  Guidry. 


A  promise  to  pay  a  debt  dae  by  a  deceaaed  husband,  made  by  the  wife  aabaeqaently  to  bii 
death,  when  the  marital  authority  had  ceased,  is  binding  on  the  wife. 

APPEAL  from  the  District  Court  of  St.  Martin,    Voorhiesy  J.     Magill  for 
the  administrator,  appellant.     Simon^  contrl.    The  judgment  of  the  court 
was  pronounced  by. 

King,  J.  The  administrator  of  the  succession  of  Aspasie  Ghiidry,  deceased, 
presented  a  tableau  of  distribution  of  the  funds  in  his  hands,  which  was  opposed 
by  Cohanin,  and  by  Follain,  Bellocq  and  Degtlos,  who  clauned  to  be  crediton 
of  the  deceased,  and  complain  that  the  administrator  refused  \o  recognize  them 
as  creditors.  Their  oppositions  were  sustained,  and  the  administrator  has 
appealed. 

The  claim  of  Follavn^  Bellocq  and  Degelos,  is  fully  sustEuned  by  the  evidence. 
The  deceased  repeatedly  admitted  the  correctness  of  the  demand,  and  that  she 
was  liable  to  pay  it,  and  that  the  debt  was  contracted  for  supplies  of  various  kinds 
which  were  necessary  for  her  household  and  for  her  plantation.  At  the  time 
that  this  debt  occun*ed,  the  deceased  was  separated  in  property  from  her  busboDd, 
who  possessed  no  means  for  the  support  of  his  family.  The  proof  of  the  sepa- 
ration, it  is  true,  was  made  by  parol;  but  it  was  admitted  without  objection. 

The  claim  of  Cohanin  is  shown  to  have  been  one  due  by  the  husband  of  the 
deceased,  which  the  deceased  frequently  promised  to  pay.  She  iiDally  gave  a 
draft  for  its  amount,  which  was  not  paid.  The  promise  to  pay  this  debt  having 
been  made  subsequent  to  the  death  of  her  husband,  when  the  marital  authority 
had  ceased,  the  judge  did  not,  in  our  opinion,  err  in  enforcing  the  obligation. 

Judgment  affirmed. 


FONTBNOT   V.    FONTBNOT. 


An  action  against  a  tutor  fbr  neg^lecting  to  collect  a  debt  due  to  the  minor,  is  prescribed  by 
four  years,  from  the  majority  of  the  latter.    G.  C.  356. 

APPEAL  from  the  District  Court  of  St.  Landry,  Overton,  J.    Lataste,  for 
the  appellant.     W.  B.  Lewis,  for  the  defendant.    The  judgment  of  tha 
court  was  pronounced  by 
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RosT,  J,    The  plaintiif  sues  the  legal  representatives  of  his  tutor,  for  a  sum     Font  knot 
of  rooney,  which,  he  alleges,  the  latter  had  made  himself  liable  to  pay.    The     fontenot. 
tlefence  is  a  plea  of  prescription,  under  article  356  of  the  Code.    That  plea  was 
sustained  in  the  court  below,  and  the  plaintiff  appealed. 

It  appears,  that  Don  Diego  Lafleur,  the  ancestor  of  the  defendant,  was  ap- 
]X)inted  tutor  of  the  plaintiff,  in  place  of  Clemence  Richard,  the  natural  tutrix, 
who  lost  the  tutorship,  by  contracting  a  second  marriage,  without  having  been 
authorized  to  retain  it.  Clemence  Richard  and  her  husband  had  acknowledged 
in  writing,  that  they  had  received  $1,494,  inherited  by  the  minor  from  his 
father. 

After  the  appointment  of  Lajleur,  Clemence  Richard  transferred  to  him,  a 
claim  against  Jean  Marie  Debaillffn,  for  $1,386  27,  bearing  ten  per  cent  inte- 
rest, which  Lajleur  bound  himself  to  apply,  when  collected,  to'  the  payment, 
so  far  as  the  sum  would  go,  of  the  sum  due  by  her  as  tutrix.  Lafleur  obtamed 
a  judgment  upon  this  claim ;  but,  before  it  was  satisfied,  Debaillon  died  insol- 
vent ;  and  there  is  no  proof  that  any  portion  of  it  has  been  paid.  It  is  not  pre- 
tended that  the  balance  due  by  Cltmence  Richard  has  ever  been  paid  to  Lajleur. 
We  cannot  distinguish  this  case  from  that  of  Offutt  v.  Collins,  11  Rob.  491. 
«*  The  neglect  of  the  tutor  to  collect  those  debts  of  his  ward,  was,  in  the  lan- 
guage of  the  law,  one  of  the  acts  of  the  tutorship,  respecting  which  he  should 
have  brought  his  action  within  four  years  after  he  became  of  age."  The  plea 
of  prescription  must  prevail.  Judgfnent  affirmed* 


Edmonds?  r.  Hbr  Husband. 

^Vbere  th^  petition  in  an  action  for  separation  a  mensa  et  ikoro  containi  no  prayer  for  a  par- 
tition of  the  property  of  the  commnnity.  and  the  defendant  has  had  no  notice  of  an  appli< 
cadon  fat  that  purpose,  a  separation  of  property  cannot  be  decreed  at  the  time  of  render- 
ing jadgment  for  a  separation. 

APPEAL  from  the  Districf  Court  of  St.  Landry^  Overton,  J.     Swayze  and 
Taylor,  for  the  plaintiff.     Martin  and  Linton,  for  the  appellant.     The^ 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  sued  her  husbbnd  for  a  Reparation  from  bed  an'd 
board,  on  the  ground  that  he  kept  his  concubine  in  the  common  dwelling.  The 
defendant  has  pleaded  abandonment  and  adultery  on  the  part  of  histwife,  and 
prays  that  he  may  be  divorced  from  her.  He  has  appealed  from  the  judgment 
rendered  against  him ;  and  the  plaintiff  asks  that  it  be  amended,  so  as  to  decree 
«  dissolution  of  the  community  and  a  partition  of  the  property  composing  it. 

The  allegations  of  the  petitition  are  fully  sustained  by  the  evidence.  1?he 
defendant  introduced  witnesses  to  prove  adultery  on  the  part  of  the  plaintiff;  but 
the  judge  of  the  District  Court  informs  us  that  he  attached  no  weight  whatever 
to  their  testimony. 

We  have  neither  means  nor  inclination  to  differ  from  our  learned  brother,  in 
a  matter  of  this  kind.  The  virtuous  indignation  which  he  cannot  conceal  in 
redressing  the  wrongs  of  a  poor  colored  woman,  shows  a  proper  sense  of  his 
duties  as  a  guardian  of  pfiblic  morals. 

C2 
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Edmonds 

HUSBAKD. 


A  separation  from  bed  and  board  carries  with  it  a  separalion  of  good^  mcl 
effects ;  but  as  the  petition  contains  no  prayer  for  a  partition  of  those  eifectSt 
and  the  defendant  has  had  no  notice  of  this  application,  we  think  it  was  properly 
rejected  by  the  district  judge.  Judgment  affirmed^ 
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DwiGHT,  Syndic,  v.  Simon  et  al. 

Wliere  a  eetsio  bonorum  baa  been  accepted  by  tbe  court  and  the  creditors,  and  a  wjmdx 
been  appointed  and  qualified,  all  the  property  and  rights  of  propert>'  of  the  insolvent  are 
vested  in  his  creditors,  represented  by  the  s^'ndic  as  their  trostee.  Stata.  20  Feb.  181T^ 
29  March,  1826. 

AH  the  rights  of  an  insolvent  vest  in  his  syndic,  whether  placed  on  his  schedule  or  not. 

The  rights  vested  in  the  creditors  by  a  eeuio  bonorum  are  anaffected  by  aubaeqaent  pro- 
ceedings of  the  insolvent,  in  causing  himself  to  he  declared  a  bankrupt,  under  the  act  of 
Congress  of  19  Aagust,  1841.  Per  Cur:  Nothing  passes  to  the  assignee  of  the  bankrup?, 
bat  the  residuary  interest  of  the  insolvent  after  the  full  administration  of  the  insoh-ent 
estate,  and  the  entire  fulfilment  of  the  trust  thereby  created  in  favor  of  tlie  creditors 

The  appointment  of  an  administrator,  regularly  made,  will  not  be  rendered  void  by  the  sub- 
sequent discovery  of  a  testament ;  nor  does  the  authority  of  the  adminisfrator  cease  from 
the  moment  of  the  probate  and  order  of  execution  of  the  will.  His  capacity  to  prosecnte 
an  existing  suit  will  not  cease,  even  after  the  executor  named  in  the  will  has  been  duly 
qualified,  where  the  latter,  after  praying  for  an  inventor^-,  takes  do  further  steps  in  the 
administration,  and  does  nothing  whatever  to  indicate  that  he  takes  any  interest  in  the 
prosecution  of  an  action  in  which  the  interests  of  the  succession  are  seriously  involved. 

The  capacity  to  exerjise  the  office  of  administrator,  does  not  cease,  ip»o  facto,  by  tbe  bank- 
ruptcy of  the  individual.  It  may  be  a  ground  for  his  removal ;  but,  of  itself,  does  not  im- 
pair his  official  authority. 

The  exception  of  res  judicata  must  be  specially  pleaded. 

Where  a  partner  charged  with  the  sealement  of  the  partbership  employs  an  agent  to  art 
for  the  benefit  and  in  the  business  of  the  partnership,  and  the  latter,  even  by  the  express 
direction  of  that  partner,  applies  the  money  of  the  parftiership  in  his  hands  to  the  pay- 

I  ment  of  the  individual  debts  of  that  partner,  or  otherwise  to  his  use^  ha  violates  his  duty 
as  the  agent  of  the  partnershipr  and  will  be  liable  to  its'  creditors.  Hwl  he  delivered  tbe 
money  to  the  liquidating  partner,  he  would  not  he  answerable  for  its  subsequent  appropri. 
ation  by  the  latter  to  his  own  use.     ^ 

An  attorney  at  law  should  not  be  held  to  a  less  onerous  responsibility  than  an  attorney  ia 
fact ;  and  he  will  be  bound  to-  pay  interest  on  any  sum  remaining  in  his  hands,  from  the 
day  he  becomes  a  defaulter  by  delaying  to  pay  it  over.    C.  C.  2984. 

Attorneys  and  counsellors  at  law  practising  in  partnership  are  equally  responsible  to  their 
clients  for  money  collected  and  not  paid  over,  thougn  one  of  them  may  have  had  no  par 
ticipation  in  that  particular  transaction. 


APPEAL  from  the  District  Court  of  St.  Mary,  Overton,  J-  Dvoight,  appel- 
lant, pro  8e.  MaakelU  one  of  the  defendants,  pro  se.  Magill  appeared  on 
the  same  side.  The  opinion  of  the  court,  read  at  this  term,  was  prepared  at 
the  last  term  by 

Slidell,  J.  P.  JET.  Robert  and  B.  C.  Robert  were  associated  in  a  commer- 
cial partnership  in  the  parish  of  St.  Mary,  under  the  firm  of  P.  H.  ic  B.  C. 
Robert.  The  interest  of  the  former  was  two  thirds,  and  that  of  the  latter  one 
third.  In  1838  the  firm  was  dissolyed  by  mutual  consent,  and  B.  C,  Robert 
was  charged  with  the  liquidation  of  its  afViurs.  In  June,  1838,  the  liquidator 
pktced  in  the  hands  of  Simon  Sf  Maskell,  associated  as  attorneys  and  oounseUors 
in  the  practice  of  law,  a  large  amount  of  notes,  evidences  of  debt,  and  accounts, 
due  to  the  firm,  which  they  receipted  for,  as  received  fiir  collection  for  account 
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^f  Messrs.  P.  H.  8f  B.  C.  Robert.    In  1839,  P.  ff.  Robert  died;  his  succes-       Dwioht 
:9ion  was  opened  in  the  Probate  Court  for  the  parish  of  St  Mary,  and  B.  C.        Sxmojt. 
Robert  was  appointed  administrator  of  his  succession.    In  1840,  B.  C.  Robert 
instituted  proceedings  as  an  insolvent  debtor,  in  the  District  Court  for  that  parish. 
The  cession  was  accepted,  and  W.  C.  Dwight  was  duly  appointed  syndic,  and 
Tecognized  as  sach  by  a  judgment  of  the  court. 

In  1841,  Che  present  suit  was  instituted  by  Dwight^  as  syndic,  to  recover  from 
•Simon  Sf  MeakdL  all  monies  collected  by  them  upon  the  claims  placed  in  their 
Jiands  for  collection,  and  the  delivery  of  such  as  were  uncollected.  The  plain- 
tiff also  prayed  for  genei'al  relief. 

After  certain  exceptions  were  taken  by  the  defendants,  which  will  be  presently 
noticed,  B.  C,  Robert  intervened  in  his  capacity  of  administrator  of  P.  H,  Robert^ 
alleged  that  the  entire  interest  in  the  notes  and  claims  was  in  the  syndic  and  the 
administrator,  Chat  no  one  else  had  any  right  or  interest  in  them,  and  that  Simon 
Sf  Maskell  had  been  repeatedly  requested  to  account  and  make  delivery  to  them, 
but  had  refused.     The  intervenor  joined  in  the  prayer  of  the  syndic. 

To  the  peCitioB  of  the  syndic  the  defendants,  in  April,  1842,  filed  the  follow- 
ing exceptions,  praying  the  dismissal  of  the  cause :  **  1.  That  the  plaintiff,  from 
his  ewn  showing,  is  syndic  of  Baynard  C  Robert  alone,  and  has  no  right  to 
demand  the  claims  due  to  the  firm  of  P.  H,  Sf  B.  C  Robert,  which  must  be 
applied  first  to  pay  the  debts  of  the  firm.  2.  That  Joshua  Baker  is  the  testa- 
mentary executor  of  P.  H,  Robert's  estate,  which  is  interested  to  the  amount 
of  two  thirds  of  Che  property  of  P.  H.  Sf  B,  C.  Robert ;  and  said  Baker  alone 
has  the  rigjbt  to  claim  the  portion  of  pro{)erty  which  belongs  to  the  estate  of  said 
P.  H.  Robert,  3.  That  no  surrender  was  made  of  the  propejty,  rights  and 
credits  oi  P.  H.  ^  B.  C.  Robert,  nor  could  the  same  be  legally  done.  4.  That 
Joshua  Baker,  as  aforesaid,  being  entitled  to  two  thirds  of  the  claims  belonging 
to  the  partnership  of  P.  H.  S^  B.  C.  Robert,  and  as  such  representative  not 
having  made  a  surrender,  he  has  a  legal  right  to  demand  the  credits  and  rights  of 
action  belonging  to  said  firm,  in  preference  to  the  syndic  of  B.  C  Robert  or  any 
one  else." 

After  the  intervention  of  Robert,  as  adminisirator,  the  following  additional  ex* 
ceptions  were  filed  by  the  defendants.  **  1.  William  C  Dmght  claims  as  the 
syndic  of  B,  C  Robert,  who  has  made  a  surrender  of  his  property,  rights,  and 
credits,  individually  and  as  a  member  of  the  firm  of  P.  H.  Sf  B.  C  Robert, 
under  the  bankrupt  law  of  the  United  States ;  and  therefore,  the  assignee  of 
said  Robert,  alone,  has  a  right  to  carry  on  this  suit.  2.  B.  C,  Robert,  who 
has  made  himself  a  party  to  this  suit  as  administrator  of  the  estate  of  P.  H. 
Robert,  cannot  stand  in  judgment  in  said  capacity,  because :  first,  having  been 
bankrupt  he  cannot  act  as  administrator  of  an  estate ;  second,  because  P.  H. 
Robert  having  made  a  last  will  and  testament,  no  administrator  can  be  legally 
appointed  to  his  estate,  but  only  an  executor  under  the  will." 

in  October,  1843,  all  these  exceptions  were  tried  together,  and  were  overruled. 
Judgments  by  defiiult  were  rendered,  and  subsequently  the  defendants  an- 
swered to  the  merits. 

We  will  at  present  enquire  whether  the  exceptions  were  properly  overruled, 
in  October,  1843.  It  is  clear  that  W,  C.  Dmght,  being  the  syndic  of  one  of 
the  partners  only,  woukl  not  have  been  competent  to  maintain  this  action  alone, 
and  without  the  assistance  of  his  partner's  administrator.  But  this  objection 
has  been  cured  by  the  intervention  of  the  administrator,  who  has  united  with 
him  in  the  action,  and  is  to  be  considered  as  a  co-plaintiff  in  the  cause. 
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DwioHT  But  the  first  and  third  grounds  of  exception  go  further,  and  contest  entirely  the 

Simon.  interest  and  authority  of  the  syndic  with  regard  to  the  partnership  assets  and 
their  collection — in  short,  his  capacity  to  stand  in  judgment  in  this  cause.  Id  the 
consideration  of  this  branch  of  the  reception,  we  shall  assume,  for  the  present, 
that  the  co-plaintiff,  the  administrator  of  the  estate  of  P.  H.  Robert,  the  only 
other  partner,  is  the  proper  representative  of  his  succeeiion  and  partnership 
interest. 

We  have  seen  that  the  partnership  was  dissolved,  and  B,  C.  Robert  chained 
with  its  liquidation,  before  he  became  insolvent  and  made  a  cession.  By  the 
effect  of  the  cession,  its  acceptance  by  the  court  and  the  creditors  at  their  meet- 
ing, and  the  recognition  and  entering  into  office  of  the  syndic,  all  the  property 
and  rights  of  property  of  the  insolvent  became  vested  in  his  creditors,  represen- 
ted by  the  syndic  as  then*  trustee.  Under  our  legislation,  and  the  reported 
decisons  of  the  Supreme  Court,  this  proposition  cannot  be  considered  as  admitting 
a  doubt.  See  the  acts  of  1817  and  1826,  and  the  cases  of  West  v.  Creditors, 
8  Rob.  128.     Lawrence,  syndic,  v.  Guion,  9  Rob.  223. 

What  was  the  property  of  the  insolvent  at  the  time  of  the  cession  ?  It  com- 
prised not  only  his  individual  property,  but  also  his  interest  in  the  firm  of  P.  H, 
Sf  B.  C.  Robert,  then  dissolved  and  in  process  of  liquidation.  It  is  quite  true 
that  the  syndic  of  the  insolvent  partner  did  not  become  the  owner  of  the  part- 
nership assets.  Thoy  belonged  to  the  partnership,  and  were  subject  to  the 
payment  of  the  partnership  debts,  and  the  liquidation  of  the  rights  of  the  part- 
ners inter  se.  But  the  residuary  interest  of  the  insolvent  partner  passed  to,  and 
became  vested  in,  the  syndic  ;  and,  as  the  representative  of  the  insolvent  partner, 
he  was  entitled  to  participate  in  the  administration  of  the  partnership  assets,  and 
the  liquidation  of  the  firm.  The  only  interest  in  the  partnership  which  remained 
in  the  insolvent  after  his  cession*  and  its  acceptance,  was  such  contingent  residu- 
ary interest  as  might  remain  after  the  iiill  administration  of  the  syndic,  and  the 
full  and  entire  payment  of  all  his  debts — a'contingency  which  has  never  happened. 

But  it  was  contended  in  the  court  below  that,  the  interest  of  the  insolvent  in 
the  partnership  did  not  pass,  and  that  no  authority  over  the  partnership  assets 
and  the  liquidation  of  the  partnership  was  vested  in  the  syndic :  because  the 
paitnership  assets  and  the  interest  of  the  insolvent  in  the  partnership,  were  not 
stated  in  the  schedule. 

It*  has  been  repeatedly  held,  that  all  the  rights  of  property  of  an  insolvent  vest 
in  his  syndic,  whether  they  be  stated  in  the  schedule  or  not.  In  Muse,  syndic^ 
v.  Yarborough,  11  La.  521,  the  court  said :  **  All  the  property  of  the  debtor  is 
presumed  to  be  entered  on  the  schedule,  because  he  is  to  swear  that  it  is  ;  and 
if  any  has  been  omitted,  it  is  clear  it  does  not  belong  to  the  debtor,  but  passes  to 
the  creditors  by  the  cession.*' 

But  it  is  not  correct,  in  point  of  fact,  that  the  insolvent  did  not  embrace  in  his 
schedule  his  interest  in  the  partnership.  His  partnership  affairs  are  expressly 
)*eferred  to  in  his  petition ;  in  it,  and  in  his  schedule,  he  embraces,  and  actually 
presents  and  tenders  to  the  court,  all  the  commercial  books  of  the  firm.  The 
receipt  itself,  for  the  great  mass  of  the  partnership  assets,  signed  by  the  defend- 
ants, and  which  forms  the  basis  of  this  action,  appears  to  have  been  surrendered 
at  the  time.  It  bears  the  paraph  ne  varietur  of  the  district  judge,  who  signed  the 
order  accepting  the  cessio  bonorum,  and  went  into  the  possession  of  the  syndic. 

In  the  court  below,  at  the  trial  of  the  cause  on  the  merits,  it  was  urged,  and 
successfully,  that  the  interest  of  B,  C.  Robert  in  the  partnership  vested  in  his 
assignee  in  bankruptcy.    It  appears  that,  in  February,  1843,  B.  C  Robert  pre- 
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Betited  to  the  UDited  States  court  his  petition  to  be  declared  a  bankrupt,  and  was       Dwight 
se  decreed,  in  March,  1843.    His  partnership,  as  well  as  his  individual  affairs  and        Simok. 
liabilities,  were  stated  in  his  schedule.     Maskell,  the  defendant,  was  appointed 
hia  assignee. 

But  all  this  was  posterior  to  the  insolvent  proceedings  in  the  state  court,  which 
are  still  pending,  and  where  the  syndicate  exists  in  full  force.  The  rights  vested 
by  the  insolvent  proceedings  in  the  creditors  of  Robert  and  his  syndic  as  trustee, 
were  whoUy  unaffected  by  the  action  of  the  bankrupt,  and  of  the  federal  tribu- 
nal under  the  bankrupt  law.  Nothing  passed  to  the  assignee  but  the  residuary 
interest  of  the  insolvent,  after  the  full  administi-ation  of  the  insolvent  estate,  and 
the  entire  fulfilment  of  the  trust  thereby  created  in  favor  of  the  creditors.  This 
point  is  so  clear,  and  has  been  so  fully  adjudged,  that  it  would  be  a  waste  of  time 
to  enlarge  upon  it.  See  the  Bankrupt  Law.  West  v.  Hu  Creditors,  8  Rob. 
129-  See  ajso  Schrcider^s  Syndic  v.  Nicholson,  2  La.  351.  Being,  therefore, 
sadsfied  that  Dvnght,  the  syndic  of  one  of  the  partners,  has  a  right  to  stand  in 
judgment  in  this  cause,  and  to  maintain  this  action,  provided  his  co-plaintiff  has 
a  legal  capacity  to  represent  the  interests  of  the  other  partner,  and  assist  in  the 
liquidation  of  the  partnership  affairs,  we  proceed  to  the  consideration  of  the  ad- 
ministrator's capacity,  which  will  necessarily  involve  the  alleged  authority  of 
Baker,  as  testamentary  executor.  And  for  the  purpose  of  simplifying  the  en- 
quiry, we  will,  at  present,  test  the  question  with  reference  to  the  state  of  things 
existing  down  to  the  6th  October,  1843,  when,  as  already  stated,  the  exceptions 
under  consideration  were  heard  and  overruled  by  the  predecessor  of  the  district 
judge,  who  subsequently  heard  this  cause  on  the  merits. 

The  co-plaintiff,  B.  C.  Robert,  administi'atpr  of  the  succession  of  P.  H.  Robert, 
was  duly  appointed  to  that  office  in  1839,  took  the  oath,  and  gave  a  bond  which 
was  duly  filed  by  the  parish  judge,  as  his  signature  attests.  Thus  far  he  appears 
clothed  with  ample  official  authority.  And  we  ma.>  here  remark,  that  the  defend- 
ant, Maskell,  seems  to  have  entertained  no  doubt  upon  that  subject;  for  we  find 
him,  in  his  professional  capacity,  bringing  a  suit,  in  1840,  in  the  name  of  the  ad- 
ministrator, against  a  debtor  of  the  firm. 

But  it  is  shown  that,  near  the  close  of  the  year  1840,  B,  C.  Robert  discovered 
a  sealed  paper  purporting  to  be  a  will  made  by  his  deceased  partner.  He  pre- 
sented it  to  the  Court  of  Probates  in  which  the  succession  had  been  already 
opened,  and  under  whose  order  he  held  his  office ;  and  prayed  that  the  will 
might  be  opened,  proved,  and  acted  upon  according  to  law.  The  will  was  ac- 
cordingly opened :  it  was  found  to  be  an  olographic  testament.  The  hand  wri- 
ting was  proved  by  witnesses,  one  of  whom  was  the  defendant,  Maskell ;  and 
an  order  was  made  by  which  the  will  was  recognized  as  being  in  due  form.  It 
was  further  decreed  by  the  parish  judge,  as  follows:  **  Being  satisfied  that  said 
testator  is  dead,  I  have  ordered  said  will  to  be  executed,  recorded,  and  deposited 
in  my  office,  after  signing  the  same,  ne  varietur,  at  the  begining  and  end  of  each 
page." 

Under  this  evidence  it  was  contended  that  the  appointment  of  the  administra- 
tor was  void.  No  authority  has  been  adduced  to  sustain  this  proposition ;  and, 
in  our  opinion,  it  is  cleary  untenable.  In  the  absence  of  a  will,  it  was  necessary 
that  the  succession  should  be  administered ;  and  the  order  appointing  an  adminis- 
trator was  clearly  lawful,  for  the  appointment  in  the  will  was  inefficient  until 
the  probate.     C.C.  1637. 

But  it  is  said  that,  as  soon  as  the  probate  and  order  of  execution  took  place, 
the  authority  of  the  administrator  expired.    This,  also,  is  untenable.    The  ca- 
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DwiGHT  pacity  of  the  administrator,  for  the  purpose  of  prosecuting  an  existing  suit,  could 
Sixoy.  ^^^  cease  until  a  successor  was  duly  installed  in  his  stead.  An  executor  is  not 
bound  to  accept  the  executorship.  C.  C.  1670.  When  the  exceptioDS  were 
tried,  nearly  three  years  had  elapsed  since  the  probate  of  the  will.  The  execu- 
tor named  in  the  will,  during  this  entire  period,  was  silent.  There  was  no  call 
by  him,  upon  the  administrator,  for  an  account ;  no  demand  of  the  aaselB,  not 
even  a  notice  to  the  probate  judge  that  he  was  willing  to  accept  the  appointment 
If  the  administrator  was  ousted  by  the  mere  order  of  probate  and  execution, 
then  the  succession  was  under  the  charge  of  no  one ;  and  all  the  provisions  of  the 
law,  framed  for  the  preservation  of  successions,  which  require  administrators  to 
account  before  they  are  discharged,  which  require  them  to  continue  in  office 
until  the  estate  is  wound  up,  and  which  otherwise  discountenance  the  abandon- 
ment of  estates,  must  be  disregarded.  It  is  in  this  spirit  that,  in  the  analagous 
case  of  an  executor,  and  of  heirs  claiming  the  succession  from  him,  we  find  it 
provided  that  the  testamentary  executor,  even  after  the  expiration  of  his  admin- 
istration, is  bound  to  continue  to  defend  the  suits  commenced  by,  or  againet  him, 
on  account  of  the  succession,  until  the  heirs  appear,  or  cause  themselves  to  be 
represented.     Civil  Code,  art.  1669. 

The  opposite  view  to  that  which  we  have  adopted,  might  be  convenient  to 
debtors ;  but  would  involve  the  destruction  of  the  rights  of  creditors,  and  the 
ruin  of  heirs. 

Upon  the  point  that  the  capacity  of  the  administrator  ceased,  ipso  facto,  by 
his  bankruptcy,  we  have  been  favored  with  no  authority,  and  consider  it  unten- 
able. The  administration  was  a  trust  held  for  the  benefit  of  heirs  and  creditors, 
and  not  to  be  blended  with  the  personal  condition  of  the  administrator.  It  might 
have  been  a  ground  for  provoking  his  removal ;  but,  of  itself,  did  not  impair  his 
official  authority. 

We  have  no  hesitation,  therefore,  in  saying  that  the  decree  of  6th  October, 
1843,  overruling  the  exceptions,  was  properly  rendered. 

But  it  appears  that,  when  the  cause  came  up  for  trial  on  the  merits,  these 
questions  were  again  raised,  and  the  successor  of  the  former  judge,  while  he 
expressed  his  regret  that  he  was  prevented  from  deciding  the  cause  on  the 
merits,  was  of  the  opinion  that,  the  right  of  the  plaintiffs  to  prosecute  the  clann, 
was  still  examinable ;  and,  dissenting  frt>m  the  conclusions  of  his  predecessor, 
dismissed  the  suit,  considering  the  right  of  action  as  vostcd  in  the  assignee  in 
bankruptcy,  and  the  executor  named  in  the  will. 

What  we  have  said  as  to  the  authority  of  the  syndic,  need  not  be  repeated : 
but  a  few  remarks  are  necessary  respecting  the  right  of  the  administrator  to 
continue  the  prosecution  of  this  cause. 

It  is  true  that,  since  the  exceptions  were  first  decided.  Baker,  after  a  long 
interval,  tor  the  first  time  appeared  in  the  court  of  probates  and  took  the  oath 
of  office.  This  was  in  July,  1845.  A  petition  was  also  presented  in  his  name, 
in  September,  1845,  by  the  defendant,  Maskell,  as  his  attorney  at  law,  praying 
that  an  inventory  might  be  made.  An  order  to  that  eflTect  was  made.  No  other 
action  by  the  executor  is  shown.  No  inventory,  no  call  upon  the  administrator 
for  an  account,  no  intervention  in  this  cause,  nothing  whatever  appears,  to  indi- 
cate that  the  executor  takes  any  interest  in  the  prosecution  of  a  suit  in  which  the 
interests  of  the  succession  are  seriously  involved,  and  the  existence  of  which,  if 
not  known  to  himself,  is,  at  least,  fully  known  to  his  counsel. 

In  view  of  these  iacts,  we  are  of  opinion  that  we  should  be  misinterpretiog 
the  law,  and  doing  injustice  to  the  creditors  of  an  insolvent  partnership  and  of  an 
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insolyent  succession,  if  we  were  to  turn  the  present  parties  out  of  court,  who       Dwioht 
Bre  diligently,  and  in  8pit«  of  the  continued  embarrassment  which  they  have        bivon. 
encountered,  prosecuting  a  claim  which  no  one  else  has  shown  any  disposition 
to  enforce.    The  assignee  in  bankruptcy  cannot  deny  the  authority  of  the  syn- 
dic ;  and  the  executor  has  not  taken  the  necessary  action  to  oust  the  authority 
existing  in  the  administrator  to  prosecute  this  cause. 

The  counsel  of  defendants  refers,  in  his  brief,  to  a  previous  suit,  brought  by 
Dicight,  syndic,  alone,  against  Maskell  alone,  in  which  the  suit  was  dismissed 
upon  the  exception  that,  the  plaintiff  was  not  the  syndic,  as  by  him  alleged,  ther 
proceedings  under  which  he  was  appointed  being  illegal  and  void.  He  argues  iD 
his  brief  that,  the  judgment  constitutes  res  judicata*  No  plea  of  res  judicata 
was  filed  in  the  court  bebw.  Whether  such  a  plea  may  be  made  for  the  first 
time  in  this  court,  is  a  question  which  we  do  not  think  it  necessaiy  to  decide. 
It  is  certain  that  the  exception  of  res  judicata  must  be  specially  p]eBded.r  Here 
the  defendants  have  filed  an  answer  to  thff  appeal,  in  which  they  simply  pray  an 
affirmance  of  the  judgmrent,  but  have  not  pleaded  res  judicata.  In  the  matter  of 
the  Commissioners  of  the  Atchafalaya  Bank^  on  the  opposition  of  Barker,  we  held 
that,  the  mere  suggestion  and  argument,  by  counsel,  in  his  brief,  of  matters  upon 
which  he  relied  for  a  change  of  the  judgment  in  the  appellee's  favor,  did  not 
give  the  party  a  right  to  have  them  considered,  where  the  appellee  had  filed  no 
answer  praying  an  amendment.  The  propriety  of  the  rule  is  equally  obvious  10 
the  present  case ;  and  there  certainly  are  no  equitable  considerations  which  would 
make  it  proper  for  us  now  to  give  the  party  leave  to  file  such  a  plea.  It  i» 
proper  also  to  remark  that,  the  decree  of  6th  Oetober,  1843,  was  partially  exe- 
cuted by  the  defendant,  Maskell^  as  will  be  hereafter  noticed. 

Upon  the  merits,  we  will  first  observe  that,  the  defendants,  Simon  and  Maskclly 
were  associated  in  the  practice  of  the  law  at  the  time  of  the  receipt  of  the 
ckiims  for  collection,  in  June,  1838.  Tliey  so  continued  until  the  year  1840, 
when  the  defendant  Simon  left  the  bar.  It  is  proper  te  remark  that  the  busi- 
ness thus  placed  in  their  hands,  seems  to  have  been,  as  between  the  partners, 
almost  exclusively  conducted  by  the  defendant,  Maskell,  But,  as  the  defendants 
were  partners,  as  the  receipt  was  signed  in  the  partnership  name,*  and  as  it  is 
not  proved  that  their  clients  subsequently  abandoned  the  joint  liability  and  agreed 
to  look  to  Maskell  alone,  we  must  consider  both  the  defendants  liable.  On  this 
point  it  is  proper  also  to  remark  that,  in  a  former  action  upon  the  receipt  against 
Maskell  alone,  the  exception  was  pleaded  that  the  liability  was  joint,  and  that 
the  action  could  not  be  maintained  against  Maskell  alone. 

One  of  the  grounds  of  defence,  suggested  in  argument,  is  that,-  the  assets  were 
placed  in  the  hands  of  the  defendants  for  the  purpose  of  paying  certain  credi- 
tors, and  hence  that  the  defendants  could  not  give  them  up  without  the  authority 
of  such  creditors.  And  we  find  that,  about  four  years  after  this  suit  was  insti- 
tuted, a  petitioQ  of  intervention  was  filed  by  Leiois  Sf  Co.,  creditors  of  P.  H.  &c 
B.  C.  Robertf  Maskell  acting  as  their  attorney,  in  which  they  allege  that  P. 
H.  S^  B.  C.  Robert  placed  as  a  pledge  or  pawn  in  the  hands  of  Maskell  and 
Simon,  the  notes  and  claims  in  question,  for  the  benefit  of  the  interveners ;  and* 
that  by  said  pawn  or  pledge  they  have  a  privilege  upon  them.  We  have  seen 
that  the  receipts  state  that  the  claims  were  received  for  the  account  of  P.  H. 
4r  B.  C.  Robert ;  and,  although  the  evidence  shows  that,  from  time  to  time, 
payments  were  made  by  Maskell  to  creditors,  sometimes  by  P.  H.  RoberVs 
direction,  and  sometimes  without  any  previous  or  express  instruction  shown, 
yet  the  intervenors  have  wholly  failed  to  show  that  any  act  of  pledge  was  exe- 
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DwiGHt       ctited.    Nor,  as  to  the  other  creditors,  do  the  evidence  and  acts*  of  Masktti 
Simon.        show  that  the  assets  were  placed  beyond  the  control  of  the  firm,  so  as  to  consti- 
tute the  transaction  an  assignment  for  the  benefit  of  creditors. 

After  the  decision  on  the  exceptions,  made  in  1843,  a  number  of  the  uncol- 
lected claims  were  deposited  in  couit,  by  MaskelU  upon  his  motion,  to  remain 
there  subject  to  the  syndic's  order,  upon  his  receipting  for  them.  Subsequently 
the  case  Was  refen-ed  to  auditors,  who,  after  hearing  testimony  offered  by  the 
parties,  made  a  report,  in  which,  after  stating  the  accounts,  reserving  the  ques- 
tion of  the  liability  of  the  defendants  for  alleged  negligence  with  regard  to  collec- 
tions and  some  other  disputed  matters,  they  found  a  balance  against  the 
defendants,  independent  of  the  claims  against  them  not  reported  upon,  of 
^1,247  88.  To  portions  of  this  report  both  parties  objected ;  and  it  does  not  ap- 
pear that  the  objections  to  it  were  formally  acted  upon,  before  the  submission  of 
the  cause  to  the  court  upon  the  issue  joined.  At  the  trial,  the  report  of  the  au- 
ditors, with  the  evidence,  and  also  the  oppositions,  were  ofifered  in  evidence  b^ 
the  defendants ;  and  an  agreement  was  entered  that,  the  report  should  be  deemed 
conclusive  and  binding  so  far  as  not  specially  objected  to.  This  report,  which 
appears  to  have  been  dilgently  prepared,  has  thei-efore  received  our  attention, 
and  we  have  given  it  much  weight  in  forming  our  conclusions. 

We  think  the  auditors  properly  rejected  the  items  charged  by  the  defendants 
for  payments  of  individual  debts  of  B.  C,  Robert^  and  sums  given  to  his  wife, 
although  some  of  them  appear  to  have  been  paid  or  given  by  his  instructions,  of 
With  his  implied  approbation.  It  is  true  that,  by  the  articles  of  dissolution,  B,  C. 
Robert  was  charged  with  the  fiquidation  of  the  firm  ;  and  if  Maskell  had  handed 
over  monies  collected  to  the  liquidator,  he  could  not  have  been  answerable  for 
their  subsequent  misappropriation  to  his  own  use.  But,  as  a  partner  who  uses 
the  partnership  funds  to  pay  his  individual  debts,  commits  a  fraud  upon  the  firm, 
so  an  agent,  acting  ibr  the  benefit  and  in  the  business  of  the  firm,  who,  even  by 
the  express  direction  of  one  partner,  applies  the  money  of  the  firm  in  his  hands 
to  the  payment  of  the  individual  debts  of  that  partner,  or  othei-wise  to  that  part- 
ner's  individual  use,  violates  his  legal  duty  as  the  agent  of  tlie  firm,  and  must  be 
held  liable  to  the  creditors,  whom  these  plaintiffs  represent.  His  recourse  is 
against  the  partner  individually,  by  whose  instructions  he  acted,  and  to  whose 
benefit  the  payments  inured. 

The  auditoi*s  excluded  from  this  account,  by  which  they  ascertained  the  balance 
above  mentioned,  certain  credits  aUowed  in  the  account  with  the  partnership 
prepared  by  the  defendafit  MaskelU  which  was  before  the  auditors.  They  per* 
haps  entertained  the  opinion  that  these  credits,  which  were  for  various  sums 
received  for  account  of  the  firm  by  the  defendant,  did  not  properly  enter  into 
the  litigation,  because  the  claims  upon  which  they  were  made  were  not  conipre* 
hended  in  the  receipt  upon  which  the  action  was  brought.  But,  considering  the 
prayer  for  general  relief  made  by  the  plaintiff,  the  answer  of  the  defendant,  with 
its  annexed  accouiit,  and  the  manner  generally  in  which  the  case  has  beea 
brought  before  us,  We  are  of  opinion  l!hat  these  creditr  are  to  be  considered,  and 
*  that  the  plaintiffs  should^iave  the  benefit  of  them. 

The  auditors  appear  to  have  charged  interest  on  the*  amount  of  the  claims  en- 
tinisted  to  the  defendants  for  collection,  and  collected,  from  the  maturity  of  the 
claims  down  to  the  month  of  December,  1846,  when  their  report  was  made  ;  and 
upon  the  payments  made  by  the  defendants  from  the  date  of  the  maturity  of  the 
obligations  paid,  to  October,  1846.    We  think  this  was  erroneous. 
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Upon  examining  the  accounts,  we  find  that  the  latest  collections  of  the  defend-  Dwioht 
ants  were  in  1841,  and  their  latest  payments,  also,  in  that  year;  and  it  was  in  Simon. 
that  year  also,  that  the  plaintiffs  put  them  in  default.  From  the  amount  of 
cash  received  by  them,  we  will  deduct  the  payments  for  which  they  are  entitled 
to  credit,  and  give  interest  on  the  balance  from  the  judicial  demand.  We  have 
to  remark,  in  this  case,  that  the  account  was  not  of  that  character  where,  iirom 
mutual  debits  and  credits  as  between  merchants,  the  entire  ineans  of  liquidation 
may  not  be  in  the  power  of  either  party.  Here,  the  means  of  liquidating  and 
ascertaining  the  balance  were  fully  in  the  hands  of  the  defendants,  that  is 
to  say,  of  Mdskell,  one  of  the  firm,  who  knew  what  had  been  received  for  the 
account  of  the  partnership  of  P,  H.  and  B.  C.  Robert,  their  employers,  and 
what  had  been  paid  for  their  account;  and  who  were  bound  also  to  know  that 
the  payments  for  the  individual  benefit  of  Robert  were  not  lawfuL  Moreover, 
it  seems  to  us  that,  an  attorney  at  law  should  not  be  held  to  a  less  onerous  re- 
sponsibility, in  such  a  case,  than  an  attorney  in  fact;  and  we  find  it  declared  by  the 
Code  that,  **the  attorney  is  answerable  for  the  interest  of  any  sum  remaining  in 
his  hands,  from  the  day  he  becomes  a  defaulter  by  delaymg  to  pay  it  over."  C. 
C.  art.  2984. 

We  allow  compensation,  for  professional  services  rendered  before  the  call 
made  upon  the  defendants  to  account  and  delivor  the  nftsets  and  balance  in  their 
hands.  We  adopt,  on  this  point,  the  amount  allowed  by  the  auditors,  as  a  suffi- 
cient compensation  for  all  the  professional  services  of  tlie  defendants. 

The  auditors  expressed  no  opinion  upon  the  question  of  the  alleged  want  of 
diligence  in  the  collection  of  the  assets.  Under  the  evidence,  we  have  not  been 
able  to  come  to  a  satisfactory  conclusion,  so  as  to  close  that  part  of  the  case. 
We  shall  reserve  the  question  of  the  alleged  liability  of  the  def(^ndants,  on  that 
score ;  and  also  the  question,  whether  any,  and  what,  damages  have  been  incurred, 
by  refusing  to  deliver  the  uncollected  assets  when  required  to  do  so. 

The  defendant  Simon  has  disclaimed  all  agency  in  the  receipt,  or  detention,  oi 
the  notes  and  accounts  entrusted  to  Simon  Sf  Maskell  for  collection,  or  of  their 
proceeds;  and  we  do  not  find  that  he  had  any  participation  in  this  business;  but, 
we  do  not  think  this  fact  of  non-interferance  exonerates  him',  in  any  manner, 
from  the  responsibility  incurred  by  the  partnership,  to  whose  charge  the  claims 
were  confided.  The  parties  were  attorneys  and  counsellors  at  law,  practising  iu 
their  profession,  and,  as  we  conceive,  are  equally  responsible  towards  their 
clients  for  monies  collected  and  not  paid  over. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  district  court  be  reversed, 
and  that  Whi.  C.  Dwight,  syndic,  and  Raynard  C,  Robert,  administrator,  do 
recover  from  Edward  Simon  and  Thomas  Maskell,  the  sumf  of  sixteen  hundred 
and  ten  dollars  and  sixty-nine  cents,  with  interest  thereon  frT>m  the  22d  Sept. 
1841,  and  costs  of  suit  in  both  courts;  the  said  sum  being  for  monies  collected 
previous  to  said  date,  deducting  the  payments  and  charges  allowed  them  accord- 
ing to  the  previous  opinion.  And  it  is  further  decreed  that,  the  remaining  por- 
tion of  said  claim  of  said  Dmght,  syndic,  and  Robert,  administrator,  to  wit,  for 
the  possession  of  the  claims  not  collected  at  the  date  of  the  institution  of  this 
Bait,  and  for  damages  for  the  detention  thereof,  be  remanded  for  a  new  triaL  It 
is  farther  ordered  that,  the  intervention  of  Davis  S^  Co»  he  dismissed  at  their 
costs.* 


*Tbe  decree  in  this  ease  and  tibe  paragnq>h  immeillalelly  preeedioflf  it,  were  written  by  the 
^ef  Juttice,  at  the  BepCember  term,  1049,  and  added  to  the  opinion  prepared  by  Slidbll, 
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PRESENT:' 
Hon.  George  Eustis,  Chief  Justice. 

Hon.  Pierre  Adolphb  Rost,      >    ^       •  *     r  ^' 
Hon.  George  Rooeks  King,       J  ^''"^  •^«*»«'- 


ViENNB  fj.  Police  Jury  op  Natchitoches. 

Under  sec.  37  of  the  f  tat.  of  3  May,  1847,  proyiding  a  revenae  for  the  ntpport  of  the  goTom- 
ment,  the  compentation  allowed  to  tlie  agtessor  of  taxef  mentioned  therein,  ia  not  Iixmted 
to  a  per  centage  on  the  amoont  of  the  state  taxes  only.  Sec.  7  of  the  stat.  of  16  March, 
1848  cannot  affect  this  interpretation  of  the  stat.of  1847,  aa  to  the  compensation  of  assei' 
iors  for  the  year  1847,  xmder  the  stat.  of  that  year. 

APPEAL  from  the  District  Court  of  Natchitoches,  Taylor,  J.  Boyce,  for 
the  plaintiff.  Pierson,  for  the  appellants.  The  judgment  of  the  court  waa 
pronounced  by 

EusTis,  C.  J.  This  is  an  action  to  recover  from  the  parish  of  Natchitoches 
the  sum  of  three  hundred  and  thirty  three  dollars,  being  the  amount  alleged  to 
be  due  to  the  plaintiff  as  assessor  of  taxes  for  the  said  parish,  being  three  per 
cent  on  the  amount  of  the  assessment  roll  for  the  year  1847.  The  parish  is 
charged  as  being  liable  to  the  plaintiff  under  the  37th  section  of  the  act  of  1847, 
entitled  an  act  to  proiride  a  revenue  for  the  support  of  the  government  of  this 
State.     Acts  of  1847,  p.  172. 

The  defendant,  by  counsel,  has  contended  that,  by  the  section  quoted,  the 
only  compensation  for  the  assessor  therein  provided  for,  is  that  allowed  fbr  the 
state  taxes.  But  this  construction  is  against  the  evident  sense  of  the  whole  sec- 
tion, and  would  leave  a  large  portion  of  it  without  any  meaning  at  all.  It  is  the 
duty  of  the  court  to  adopt  a  construction  which  will  give  effect  to  the  whole 

*  Slioell,  J.  waa  not  present  daring  this  term. 
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ViKN'xi  eection  as  it  is  ^vritten,  whatever  alteration  may  have  been  made  in  the  \kw  by 
J?oLic«  Jury.  ^^  re  enactment  of  the  37th  section  of  the  act  of  1847,  in  the  7th  section  of 
the  act  of  1848.  See  laws  of  1848,  p.  132.  And  it  appears  by  that  section 
that  the  additional  compensation  to  the  assessors,  on  the  part  of  the  parishes,  is 
excluded.  The  compensation  due  the  assessor  for  the  year  1847,  under  the 
previous  act,  is  not  affected  by  the  change.  Judgment  affirmed. 


Polk  t;.  Childers.  Executrix. 

The  certificate  of  the  clerk  of  a  district  court  that,  a  traxMcript  contains  all  the  proceedings 
had,  documents  filed,  and  evidence  adduced  on  the  trial  of  a  case  in  which  a  jadgment 
had  been  rendered  by  a  court  of  probates,  but  in  which  an  appeal  was  allowed  by  die 
district  judge  after  the  court  of  probates  had  ceased  to  exist,  where  the  clerk  evidently 
had  no  other  means  of  ascertaining  the  facts  in  relation  to  which  he  certifies  than  by  an 
inspection  of  t^e  original  record,  in  which  neither  the  certificate  of  the  probate  judge  nor 
of  his  clerk  that  the  record  contains  all  the  evidence,  nor  any  list  of  the  documents  pro- 
duced, are  to  be  found,  is  insufficient,  and  the  case  must  be  remanded.    C.  P.  1042. 

APPEAL  from  the  Court  of  Probates  of  Sabinp,  Speight^  J*  No  counsel  ap- 
peared for  the  plaintiff.  Thomas,  Morse,  Roysdon,  and  Flints,  for  the  ap- 
pellant.    The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  We  are  unable  to  examine  this  cause  upon  its  merits.  It  was 
tried  by  the  lute  probate  court,  and  a  final  judgment,  on  a  default,  was  rendered 
in  1845.  The  appeal  was  granted  by  the  district  judge,  in  June  1846,  after  the 
court  which  decided  the  cause  had  ceased  to  exist.  The  clerk  of  the  district 
court  certifies  that  the  transcript  contains  all  the  proceedings  had,  documents 
filed,  and  evidence  adduced  on  the  trial  of  the  cause.  But  the  clerk  evidently 
had  no  other  means  of  ascertaining  the  fact  in  relation  to  which  he  certifies  than 
by  an  inspection  of  the  original  record,  in  which  are  to  be  fonnd  neither  the  cer- 
tificate of  the  probate  judge,  nor  of  his  clerk,  that  the  record  contains  all  the  evi- 
dences, nor  a  list  of  the  documents  produced,  which  the  law  then  imperatively 
enjoined  to  be  made.  |U.  P.  1042.  The  cause  having  been  tried  by  the  probate 
court,  it  must  be  governed  by  the  rules  which  regulated  the  proceedings  of  that 
court.  Under  the  authority  of  the  cases  of  Tompkins  v.  Benjamin^  16  La. 
199,  and  of  Desormesv.  DesortneSy  17  La.   115,  the  cause  must  be  remanded. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  according  to  law ;  the  appellee  paying  the  costs  of 
this  appeal. 


Rachal  et  al.  v.  Rachal  et  al. 

7he  fact  ti)a^  a  witness  is  a  son-in-law  of  the  party  by  whom  he  was  offered,  is  an  okgection 

to  his  credibility,  but  not  to  his  admissibility. 
Simulation  in  written  acts,  when  alleged  by  third  persons  or  forced  heirs,  may  be  proved 

by  parol. 
A  copy  of  a  writing,  not  authenticated  by  the  proper  officer,  is  inadmissible,  not  being  the 

best  eridence  in  the  poifrer  of  the  party  offering  it. 
Where  the  witnesses  to  an  act  of  partition  $ou$  seing  privet  containing  donations  to  the 

children  of  the  party  by  whom  it  was  made,  are  dead,  and  their  signatures  are  proved,  no 
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lUCHAL. 


objection  can  be  made  to  tba  admiflsibility  of  tbe  act  in  evidence,  on  the  groond  that  it  was        Hachal 
not  aathentic. 

A  mother,  co-defendant  with  her  aon,  may  be  interrogated  on  facts  and  articlea ;  bat  her 
ansMrers  are  not  evidence  against  tbe  son.  They  can  only  affect  the  party  by  whom  they 
were  made. 

The  action  of  forced  heirs,  in  which  the  sale  from  a  parent  to  his  children  is  attacked  as  con- 
taining a  disguised  donation,  is  not  derived  from  the  ancestor,  but  fiom  the  law.  So  far 
as  tbeir  Ugitime  is  concerned  they  are  not  heirs,  but  creditors. 

APPEAL  from  the  district  court  of  Natchitoches,  Taylor^  J,    Campbell,  for 
the  plaiDtilfs.     M.  C.  Dunn,  for  the  defendants.   The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  This  suit  is  instituted  under  article  2419  of  the  Code,  which 
authorizes  forced  heirs  to  attack  the  sales  of  parents  to  children  as  containing 
disguised  donations.  There  was  judgment  in  fuvor  of  the  plaintiffs,  and  the 
defendant,  Prudent  Rachal,  appealed. 

On  the  trial  of  the  cause  the  plaintiffs  offered  H.  F,  Twichel  as  a  witness. 
The  defendants  objected  to  his  testimony,  on  the  ground  that  he  is  the  son-in-law 
of  one  of  the  plaintiffs,  and  took  a  bill  of  exceptions  to  the  opinion  of  the  court 
overruling  the  objection.  The  district  judge  did  not  err.  The  objection  made 
went  to  the  credibility  of  the  witness,  not  to  his  admissibility.  Bernard  v. 
Vignaud^  10  M.  R.  485. 

The  defendants  also  objected  to  the  testimony  of  this  and  other  witnesses,  on 
the  ground  that  the  questions  asked  went  to  explain  or  to  conti*adict  w^ritten  acts ; 
but  the  e\  idence  was  received,  the  court  considering  it  the  best  mode  by  which 
the  simulation  could  be  proven,  and  bills  of  exception  were  taken.  This  evi- 
dence was  properly  admitted.  Simulation,  when  alleged  by  third  persons  or 
forced  heirs,  may  be  proved  by  parol.     1  La.  239.     6  M.  525. 

The  defendants  offered  in  evidence  a  schedule  of  an  auction  sale  of  the  effects 
of  Prudent  Rachal,  on  proving  by  a  witness  that  the  auctioneer  named  therein 
had  acted  on  the  occasion  as  auctioneer,  and  had  signed  the  original  of  which  a 
copy  was  offered  in  evidence.  The  court,  on  the  objection  of  the  plaintiffs,  re- 
fused to  admit  this  evidence,  on  the  ground  that  it  was  a  copy,  and  that  the 
original  should  be  produced  or  accounted  for.  The  defendants  excepted.  The 
court  did  not  err.  The  paper  oflered  was  not  the  best  evidence  in  the  power  of 
the  party  offering  it,  not  being  authenticated  by  the  proper  officer. 

The  plaintiff  offered  in  evidence  an  act  of  partition  containing  donations  to 
his  children,  to  take  effect  after  his  death,  and  anterior  in  date  to  the  sale  to 
Prudent  RachaL  The  defendants  objected  to  its  introduction,  on  the  ground 
that  it  was  not  authentic ;  but  the  court  overruled  the  exception,  and  they  took  a 
bill  of  exceptions.  The  witnesses  to  the  act  were  all  dead,  and  their  signatures 
were  proven.  The  date  of  the  act  was  certain,  at  least,  up  to  the  death  of  the 
witness  who  died  fii*st,  and  there  could  be  no  reason  not  to  receive  it  as  evidence. 
The  plaintiffs  had  filed  inten'ogatories  to  Marie  Rosalie  Rachal,  the  widow 
of  Dominique  Rachal,  and  one  of  the  defendants  in  the  suit. 

P.  Rachal  objected  to  these  interrogatories  being  answered,  on  the  ground 
that  the  party  interrogated  was  his  mother  and  could  not  testify  against  him. 
The  judge  properly  oveiTuled  the  objection  ;  but  the  answers  to  these  interroga- 
tories are  not  evidence  against  Prudent  Rachal ;  they  can  only  affect  the  party 
who  made  them. 

On  the  merits,  the  plaintiffs  have  shown  satisfactorily  that  the  sale  to  Pru- 
dent Rachal  was  a  disguised  donation,  and  that  no  consideration  passed.  They 
have  also  established  the  value  of  the  property  transferred  to  be  $15,000,  and 
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Eachal  that  the  Bale  included  all  the  property  of  their  ancestor,  except  a  few  moTeables 
Rachal.  valued  in  the  inventory  at  861  60.  They  have  therefore  made  out  the  case  al- 
leged in  their  petition,  and  are  entitled  to  recover,  unless  the  peremptory  excep- 
tion, filed  by  the  defendant  during  the  trial,  can  be  sustained.  It  is  as  follows : 
The  defendant,  Prudent  RachaU  files  a  peremptoiy  exception  to  the  plaintifiVi' 
petition,  inasmuch  as  they  charge  that  the  contract  of  their  ancestor,  Dominique 
RachaU  was  illegal,  immoral,  and  contrary  to  public  policy,  and  that  they  can  no 
more  recover  under  such  a  contract  than  he  could  if  still  alive. 

The  petition  contains  no  allegation  that  the  sale  was  made  for  a  fraudulent 
purpose ;  but  some  of  the  plaintiffs*  witnesses  have  stated  in  their  evidence 
their  belief  that,  the  object  of  the  sale  was,  at  the  beginning,  to  place  the  proper- 
ty conveyed  out  of  the  reach  of  a  suit  then  pending,  and  in  which  D.  Radial 
was  cited  as  warrantor.  The  alleged  object  of  Dominique  Rachal  in  making 
this  sale  cannot  affect  the  rights  of  his  forced  heirs.  The  action  by  which  Uiey 
seek  to  enforce  those  rights  is  not  derived  &om  him,  but  from  the  law.  So  far 
as  their  legitime  is  concerned,  they  are  not  hebrs  ;  they  are  creditors.  The  ex- 
ception is  not  tenable.  Judgment  affirmed. 


Edelin  V,  Richardson. 


A  jadgment  will  not  be  reversed  on  the  ground  of  its  not  allowing  interest,  where  the  anumnt 
of  interest  was  bat  small,  and  the  omission  was  not  made  a  special  ground  for  a  new  triaL 

APPEAL  from  the  District  Court  of  Rapides,  Cushman^  J.  Elgee  and 
Hyamsj  for  the  appellant.  Ryan,  for  the  defendant.  The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  who  is  an  attorney  and  counsellor  at  law,  brought 
his  action  against  the  defendant  to  recover  the  sum  of  $1000,  with  interest  from 
judicial  demand,  for  professional  services  rendered  the  defendant  in  a  controversy 
arising  undei'  the  last  will  of  his  deceased  wife,  and  in  relation  to  the  community 
of  acquets  and  gains  which  had  existed  between  the  defendant  and  his  said  wife, 
which  services  the  plaintifif  alleges  to  have  been  well  worth  the  said  sum  of 
$1000.  The  case  was  submitted  to  a  jury,  who  found  a  verdict  for  the  plain- 
tiff for  the  sum  of  three  hundred  dollars.  Judgment  being  rendered  for  that 
amount,  the  plaintiff  has  appealed. 

It  appears  that  the  plaintiff  was  employed  by  the  defendant  as  assistant  coun- 
sel, and  that  the  ground  of  controversy  in  which  his  interests  were  involved  was 
the  effect  of  the  birth  of  a  child  subsequent  to  the  date  of  the  will,  upon  its 
validity.  The  principal  counsel  was  examined  as  a  witness  before  the  jury,  and 
the  main  services  rendered  by  the  plaintiff  were  in  consultation  with  the  witness 
on  the  question  of  law  above  stated.  Another  gentleman  of  the  bar  was  also 
employed  by  the  defendant,  to  aid  in  the  affairs  of  the  defendant's  wife's  succes- 
sion.    The  business  was  terminated  shortly  after  by  a  compromise. 

Three  gentlemen  of  the  bar,  examined  as  witnesses  by  the  plaintiff,  estimate 
the  services  of  the  plaintiff  at  a  larger  sum  than  that  allowed  by  the  verdict  It 
is  obvious  that,  the  testimony  of  the  principal  counsel,  who  could  alone  be  ac- 
quainted with  the  character  of  the  services  rendered  in  counsel  by  the  plaintiff, 
and  who  had  the  means  of  forming  a  correct  estimate  of  their  value,  is  entitled 
to  great  weight  m  forming  a  conclusion  on  that  subject.    If  the  jury  took  this 
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testimoDy  for  their  guide,  they  certainly  were  at  liberty  so  to  do  in  the  exercise       Edilin 

of  their  deliberate  judgments.    The  witness  considered  the '  plaintiff  *s  services   bjchardsoh. 

as  worth  more  than  two  hundred  and  fifty  doUars,  and  that  if  the  defendant  had 

paid  the  plaintiff  five  hundred  dollars  he  would  have  done  himself  no  injustice ; 

and  very  properly  adds  that  he  finds  it  difiScult  to  estimate  the  value  of  the 

plaintiff's  professional  services,  from  the  want  of  any  positive  criterion  in  such  a 

case  as  this.    We  understand  the  witness  as  affirming  only  that,  the  value  of  the 

services  exceeded  8250.    The  estin>ate  of  the  three  gentlemen,  as  to  a  higher 

rate  than  that  given  by  the  verdict,  we  do  not  understand  to  be  concurred  in  by 

two  other  gentlemen  of  the  profession,  who  were  examined  on  the  part  of  the 

defence. 

The  object  of  the  appeal  is  not  to  obtain  a  new  trial,  but  a  judgment  for  five 
hundred  dollars — the  amount  at  which  the  plaintiff's  services  are  estimated  by 
his  witnesses.  As  we  have  had  occasion  to  observe,  in  a  late  case  of  this  kind, 
the  responsibility  of  determining  the  amount  of  fees  due  for  professional  services 
is  a  matter  of  great  delicacy;  and,  under  the  rules  under  which  our  predecessors 
have  acted,  the  court  must  be  guided  by  a  conscientious  estimate  of  their  value. 
Succession  of  Macarty,  3  An.  Rep.  621.  Counsel  fees  are,  in  point  of  fact,  from 
their  veiy  nature,  honoraiy,  and  are  not  susceptible  of  an  accurate  appreciation 
in  money.  The  juiy  having  passed  upon  the  whole  evidence,  which  is  not  con- 
current, we  do  not  feel  ourselves  at  liberty  to  give  the  plaintiff  a  larger  sum  than 
that  awarded  to  him  by  the  verdict. 

It  is  objected  that  the  judgment  allows  no  interest;  but  we  think  this  ought  to 
have  been  made  specially  one  of  the  grounds  for  a  new  trial.  Qrailhe  v.  Houm, 
1  Annual,  140.  Judgment  qffirmed. 


Gamard  v.  Hart  et  al. 


Where  the  judgment  eigoined  bean  interei t  at  ten  per  cent  a  year^  the  court/  on  dissolving 
the  injanctionr  cannot  increase  the  interest.  Whatever  else  it  may  be  proper  to  allow, 
most  be  in  the  form  of  damages. 

APPEAL  from  the  District  Court  of  Rapides,  Cushman^  J.    Ryan^  for  the 
appellant.     Elgee  and  Hyams,  for  the  defendants.     The  judgment  of  the 
court  was  pronounced  by 

Kiive,  J.  B.  B.  Hart  and  Lahadie  and  Jaquelin  obtained  judgments  against 
Gamard,  and  caused  writs  of  fieri  facias  to  issue,  under  which  the  sheriff  seized 
a  slave.  The  plaintiff,  representing  his  minor  child,  Oeorge  Alfred^  instituted 
this  action  to  enjoin  the  execution  of  the  writs,  alleging  that  the  slave  seized  be-- 
longed  to  his  minor  son,  in  virtue  of  a  donation  from  one  Valletta  duly  accepted. 
The  defendants,  in  their  answer,  aver  that  the  pretended  act  of  donation  is  simu^ 
lated  and  fraudulent,  and  was  made  for  the  purpose  of  placing  the  slave  beyonct 
their  pursuit.  They  pray  for  a  dissolution  of  the  injunction,  with  damagev. 
The  cause  was  submitted  to  a  jury,  who  returned  the  following  verdict:  **  We, 
the  juiy,  find  for  the  defendant."  A  judgment  was  thereupon  rendered  dissolv- 
ing the  injunction,  and  condemning  the  plaintiff,  and  his  surety  on  the  bond,  in 
^olidoj  to  pay  ten  per  cent  per  annum  interest  on  the  amount  of  the  judgment 
enjoined,  fiom  the  date  of  the  injunction,  with  fifty  dollars  damages  as  counsel 
fees,  and  the  costs  of  suit,  from  which  the  plaintiff  has  appealed. 


I   4  606 

52     86 


504  SUPREME  COURT  OF  LOUISIANA, 

Gamard  The  evidence,  in  our  opinion,  fully  establishes  the  act  of  donation  from  Val- 

Hart.        ^^^^  ^  George  Alfred  Oamard  to  have  been  a  simulation,  and  supports  the  ver- 
dict of  the  jury. 

The  facts,  as  they  appear  from  the  evidence,  are  briefly  these:  Alplumsf 
Gamard,  the  father,  originally  purchased  the  slave  in  conti-oversy,  in  1840.  In 
1843,  but  a  few  weeks  previous  to  making  a  cession  of  his  property,  by  a  private 
act,  admitted  to  record  after  the  filing  of  his  surrender,  he  sold  the  slave  to  Val- 
lettU  for  $400,  acknowledging  to  have  received  the  price  in  cash.  In  September, 
1845,  Valletti  made  the  alleged  donation  to  the  minor  George  Alfred.  Gamard 
was  a  country  merchant,  doing  a  very  limited  business.  He  was  insolvent,  by 
his  own  admissions  in  his  proceedings  on  his  surrender,  at  the  date  of  his  sale, 
and  continued  to  be  much  embarrassed  in  his  affairs  at  the  date  of  the  donatioD. 
'  Valletti  was  his  clerk,  not  possessed  of  the  means  necessary  to  make  the  pur- 
chase, and  receiving,  according  to  the  testimony,  a  salary  not  exceeding  twenty 
five  doUars  per  month.  The  donation  was  made  about  the  time  that  ValUtH 
was  leaving  the  country.  No  change  of  possession  is  shown  to  have  followed 
any  of  the  acts,  Gamard  appearing  to  have  always  remained  in  possession  from 
the  date  of  his  purchase  in  1840.  This  testimony,  we  think,  authorized  the 
conclusion  of  the  jury  that,  the  sale  from  Gamard^  and  the  donation  irom  Val- 
letti, were  simulations. 

But  it  is  contended  that,  the  district  judge  erred  in  allowing  interest,  and 
•     counsel  fees,  which  were  not  authorized  by  the  verdict. 

It  is  not  important  to  enquire  whether  the  judge  possessed  the  power,  under 
the  act  of  1831,  to  award  interest  and  damages  on  the  dissolution  of  the  injunc- 
tion, notwithstanding  the  silence  of  the  verdict  on  these  points;  as  the  whole 
case  is  before  us  upon  the  evidence,  it  becomes  our  duty  to  render  such  a  decree 
as,  in  our  opinion,  should  have  been  rendered  in  the  court  below,  and  to  alkiw 
such  damages  as  the  defendants  may  be  entitied  to. 

We  think  that  the  judge  erred  in  awarding  ten  per  cent  interest  on  the  amouot 
of  the  judgments  enjoined,  as  both  of  the  judgments  previously  bore  interest  at 
that  rate.  19  La.  303.  3  Rob.  123.  The  judge  must  hdve  considered  the  de- 
fendants entitled  to  damages,  which  were  allowed  as  interest;  and,  in  concurring 
with  him  in  that  opinion,  we  will  give  the  defendants  ten  per  cent  as  general 
damages ;  also  fifty  dollars,  special  damages,  tbr  counsel  fees,  which  the  evidence 
shows  to  be  reasonable. 

It  is,  therefore,  ordered  that,  so  much  of  the  judgment  appealed  from  as  con- 
demns the  plaintiff,  and  his  surety,  John  Kirley,  to  pay  interest  at  ten  per  cent 
per  annum  on  S1581,  from  the  6th  day  of  March,  1847,  until  paid,  with  $50 
damages,  for  counsel  fees,  be  reversed.  It  is  further  oixlered  that,  the  defend- 
ants Bernard  B.  Hart,  and  Labadie  and  Jaquelin,  recover  of  George  A.  Ga- 
mard, represented  by  Alphonse  Gamard,  and  his  surety,  John  Kirley,  in  solido* 
one  hundred  and  fi^*  eight  dollars,  being  ten  per  cent  as  general  damages  on  the 
amount  of  the  judgments  enjoined,  and  the  further  sum  of  fifty  dollars  as  special 
damages  for  counsel  fees,  and  the  costs  of  the  lower  court.  In  other  respectSi 
the  judgment  appealed  from  is  afiHrmed ;  the  appellees  paying  the  costs  of  this 
appeal. 


OPELOUSAS,  SEPTEMBER,  1849.  505 


'  4  r>05 

48  101» 

State  t;.  Brown.  i^-^ 

Decision  in  State  v.  George^  S  Rob.  535,  as  to  w^en  the  formation  of  an  opinion  as  to  the 
gnilt  of  a  prisoner  will  disqualify  a  juror,  a£5rmed. 

It  being  material,  in  the  interest  of  justice,  that  the  motives  and  prejudices,  as  well  as  the 
means  of  knowledge,  of  a  witness,  should  be  laid  before  a  jury,  great  latitude  is  allowed 
in  his  cross-examination.  But  this  latitude  is  necessarily,  to  a  certain  extent,  confided 
to  the  discretion  of  the  judge  of  the  first  instance. 

To  enable  an  appellate  court  to  determine  whether  a  decision,  of  the  judge  of  the  first 
instance  be  within  the  legal  discretion  vested  in  him,  all  the  facts  material  to  the  deci- 
sion mosi  appear  from  the  bill  of  exceptions. 

A  jury  will  not  be  autiiorised  to  infer  the  existence  of  any  bias  or  prejudice  on  the  part  of 
a  witness  against  a  prisoner,  from  the  fact  that  the  witness,  though  not  an  officer  of  the 
peace,  and  without  any  warrant,  and  not  summoned  by  any  officer  to  aid  in  arresting  the 
prisoner,  had  taken  great  pains  to  do  so. 

APPEAL  from  the  Distiict  Court  of  Rapides,  Cmkman,  J. 
Isaacks,  district  attorney,  for  the  State. 

Ryan,  A,  N.  Ogden  and  Hyams^  for  the  appellant,  cited  Lithgow  v.  Com- 
monwealth,  2  Va,  Cases,  297,  quoted  in  2  U.  S.  Dig.  verbo  Juror,  no.  114. 
Bacon's  Abridg.  verbo  Juries,  258.  1  Burr's  Trial,  371  to  420.  People  v. 
Mather,  4  Wend.  245.  Ex  parte  Vermilyea,  6  Cowen,  656.  People  v. 
Jewelf  3  Wend,  314.  United  States  v.  Wilcox,  1  Bald.  78.  Queensbury  v. 
State,  1  Stew,  and  P.  308.  Commonwealth  y.  Knap,  9  Pick.  496.  Boardman 
V.  Wood,  3  Vermont,  570.     Laverty  v.  Gray,  3  Mart.  620. 

The  judgment  of  the  court,  on  the  first  bill  of  exceptions,  was  pronounced  by 

KiivG,  J.  The  defendant  was  convicted  of  manslaughter,  and,  after  sentence, 
appealed.  The  questions  which  arise  are  presented  in  two  bills  of  exception 
taken  to  opinions  of  the  judge  on  the  trial.  The  first  is  to  the  refusal  of  the 
judge  to  permit  the  prisioner  to  challenge  four  jurors  for  cause.  The  state- 
ments of  the  jurors  on  their  voir  dire  examinations  were  reduced  to  writing, 
and  have  been  appended  to  the  bill  of  exceptions.  Their  statements  are  as 
follows : 

**  James  R.  Andrews  sworn  :  On  being  asked  if  he  had  formed  and  expressed 
an  opinion  in  relation  to  the  guilt  or  innocence  of  the  accused,  says  that,  he  has 
from  what  he  has  heard.  On  being  interrogated  by  the  court,  he  says  that  his 
opinion  is  not  such  as  to  bias  his  mind,  should  the  evidence  which  may  be  ad- 
duced on  the  trial  be  different  from  what  he  has  heard  in  relation  to  the  matter. 
He  never  heard  the  witnesses  speak  on  the  subject. 

**  M.  Layssard  sworn  :  On  being  asked  by  the  counsel  for  the  accused,  if  he 
had  formed  and  expressed  an  opinion  in  relation  to  the  guilt  or  innocence  of  the 
accused,  says  that,  from  report  he  believes  he  has.  On  being  questioned  by  the 
court,  he  states  that  the  opinion  he  has  formed  is  not  so  fixed  that  it  could  not 
be  changed  by  the  evidence  which  may  be  adduced  on  the  trial,  should  it  be  dif- 
ferent from  what  he  has  heard ;  thinks  he  could  do  justice  between  the  State 
and  the  accused ;  his  opinion  is  not  so  deliberately  formed  as  to  resist  impressions 
which  may  be  made  by  the  evidence. 

^*John  B,  Calland  sworn  :  On  being  asked  by  the  counsel  for  the  prisoner,  if 
he  had  formed  and  expressed  an  opinion  in  relation  to  the  guilt  or  innocence  of 
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State  the  accused,  says  that  he  has,  from  rumor.  On  being  questioned  by  the  couit. 
Brown.  ^^  atatea  that  his  opinion  is  not  so  deliberately  formed  as  to  resist  iinpressions 
which  may  be  made  by  the  evidence;  should  endeavor  to  do  justice  between 
the  State  and  the  accused,  if  sworn  upon  the  case ;  that  his  mind  is  open  to  re- 
ceive any  impressions  which  the  evidence,  should  it  be  different  from  what  he 
has  heard  in  the  matter,  may  disclose. 

**  R.  Winfield  sworn :  On  being  asked  if  he  had  formed  and  expressed  an 
opinion  in  relation  to  the  guilt  or  innocence  of  the  accused,  says  that  he  has 
from  what  he  first  heard  of  the  case.  On  being  interrogated  by  the  court  he 
says  that,  he  has  heard  several  speak  of  the  matter ;  does  not  know  if  they  are 
witnesses  or  not ;  his  opinion  is  not  so  fixed  but  that  it  might  be  changed  from 
the  evidence.  Thinks  that,  if  sworn  upon  the  case,  he  could  do  justice  between 
the  State  and  the  accused.     Has  no  prejudice  upon  his  mind." 

The  judge  held  these  jurors  to  be  competent.  The  two  first  were  challenged 
peremptorily  by  the  prisoner,  and  the  two  last  were  sworn  as  jurors,  and  sat  on 
the  trial.  The  counsel  for  the  accused  contend  that,  the  jurors  were  not  such 
as  the  law  deems  impartial,  and  rely  mainly  on  the  cases  of  The  People  v.  Ma- 
ther^ 4  Wend.  245.  Ex  parte  Vermilyea,  6  Cowen,  655.  The  same  case,  7 
Cowen,  108.     Laverty  v.  Gray,  3  An.  620. 

The  point  is  one  which  has  been  so  frequently  raised  and  decided,  that  it  must 
in  a  great  measure  depend  upon  the  authority  of  adjudicated  cases.  In  Eng- 
land, the  objections  now  urged  to  the  jurors  would  not  have  been  sustained. 
Hawkins,  b.  2,  chap.  42,  sec,  28,  says  that :  **  It  hath  been  adjudged  a  good 
cause  of  challenge  on  the  part  of  the  prisoner,  that  the  juror  hath  declared  his 
opinion  before  hand  that,  the  party  is  guilty,  or  will  be  hanged,  or  the  like ;  yet 
it  hath  been  adjudged  that,  if  it  shall  appear  that  the  juror  made  such  declara- 
tion frtim  his  knowledge  of  the  cause,  and  not  out  of  any  ill  will  to  the  party,  it 
is  no  cause  of  challenge."  This  was  recognized  to  be  law  in  the  case  of  Hie 
King  V.  Edwards^  4  Bam.  &  Aid.  470,  and  is  laid  down  as  a  primary  rule  by 
Chitty  in  his  work  on  criminal  law,  1  vol.  542.  In  the  elaborate  opinion  pro- 
nounced in  the  case  of  The  People  v.  Vermilyea,  7  Cowen,  121,  the  correct- 
ness of  the  rule  as  stated  in  those  authorities,  was  questioned. 

It  is  not  to  be  denied  that,  upon  this,  as  upon  almost  every  other  point  of  crimi- 
nal jurisprudence,  there  have  been  conflicting  decisions  in  the  different  States  of 
this  Union.  But,  as  far  as  we  have  been  able  to  extend  our  inquiries  with  the 
limited  means  at  our  command,  the  great  preponderance  of  authority  is  in  favor 
of  the  rule  that,  when  the  opinion  of  the  juror,  in  favor  of  or  against  the  prisoner, 
has  been  formed  on  mere  rumors  or  reports,  such  an  opinion  does  not  disqualify 
Him,  if  his  mind  has  been  kept  free  from  bias  or  prejudice,  or  has  received  only 
such  impressions  as  may  be  removed  by  evidence.  But,  where  a  deliberate 
opinion  has  been  formed,  the  jurors  have,  in  most  cases,  been  excluded.  This 
IS  substantially  the  rule  laid  down  by  Chief  Justice  Marshall  in  Burr's  Trial,  vol. 
1,  416,  and  adopted  by  the  late  Court  of  Errors  and  Appeals  in  the  case  of  the 
State  V.  George,  8  Rob.  537.  The  couits  of  several  of  the  States  have  gone 
much  further. 

The  american  decisions  upon  this  point  have  been  collected  in  Wharton*s 
American  Criminal  Law,  605,  et  seq.  We  have  been  unable  to  refer  to  the  ad- 
judicated cases  from  which  the  author  has  extracted  the  principles  laid  down  in 
his  work ;  but  his  general  accuracy  authorizes  us  to  rely  on  their  correctness. 

In  Virginia,  where  the  strictness  of  the  common  law  is  said  to  be  most 
rigidly  enforced  in  crimiminal  proceedings,  a  juror  who,  on  his  voir  dire,  said 
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that,  **  he  had  expressed  an  opinion  on  the  circumstances  as  he  had  heard  them  Btatk 
narrated  in  the  country,  but  he  had  not  heard.any  of  the  evidence  given  on  the  browv. 
examination  of  the  prisoner,  nor  conversed  with  any  of  the  witnesses  or  parties, 
and  he  did  not  think  the  opinion  so  formed  would  have  any  influence  on  his  mind 
in  trying  the  case,^'  was  held  to  be  an  indifferent  juror.  In  another  case,  the 
juror  **had  heard  reports  concerning  the  case  in  the  countiy,  and  a  statement 
of  the  circumstances  from  one  of  the  witnesses,  and  had  formed  a  hypothetical 
opinion,  but  he  believed  it  would  not  influence  his  mind  as  a  juror;  he  believed 
the  account  he  had  heard  of  the  case  at  the  time  he  heard  it,  ( and  he  did  not 
now^  express  any  doubt  of  its  truth ) ;  if  the  evidence  on  the  trial  should  cor- 
respond with  the  account  he  had  heard,  his  former  opinion  would  remain ;  but 
if  it  should  be  different,  he  felt  satisfied  he  should  be  able  to  decide  the  cause 
without  being  influenced  by  what  he  had  before  heard,  and  without  prejudice." 
He  was  held  to  be  an  impartial  juror.  Other  cases  are  cited,  but  these  are  suf- 
ficient to  illustrate  the  rule  as  it  prevails  in  that  State. 

In  the  States  of  North  Carolina,  Mississippi,  Tennessee,  Indiana,  and  Illinois, 
substantially  the  same  rule  obtains.  See  Wharton's  Am.  C.  Law,  605  et  seq.^ 
and  the  authorities  there  referred  to. 

In  Massachusetts  the  law  appears  to  have  been  otherwise  settled ;  and  it  is 
contended  that,  in  New  York,  the  rule  is,  that  the  juror  will  be  excluded  if  he 
has  fonned  an  opinion  upon  mere  rumor.  The  decisions  of  that  State  to  which 
we  have  been  referred,  are  conflicting.  In  the  case  of  Vbn  Alstyne^  as  we  find 
it  stated  in  Ex  Parte  Vermilyea,  6  Cowen,  565,  Chief  Justice  Spencer  said :  **If 
a  person  had  formed  or  expressed  an  opinion  for  or  against  the  prisoner  on  a 
knowledge  of  any  of  the  facts  attending  the  murder,  or  from  information  of 
those  acquainted  with  the  facts,  he  considered  it  a  good  cause  of  challenge;  but 
if  the  opinions  of  the  jurors  were  formed  on  mere  rumors  and  reports,  he  deci- 
ded that  such  opinions  did  not  disqualify  the  jurors."  See  also  the  case  of  Du- 
rell  V.  Masher,  8  Johns,  445. 

The  case  Ex  Parte  Vermilyea,  6  Cowen,  556,  and  same  case,  7  Cowen,  121, 
does  not,  in  our  opinion,  sustain  the  position  assumed  by  the  defence.  The 
juror  there  declared  that  he  heard  aU  the  evidence  given  on  the  former  trial,  hav- 
ing been  present  at  it ;  that  he  had  made  up  his  opinion  perfectly,  on  the  evi- 
dence, that  the  defendants  were  all  guilty,  and  had  frequently  expressed  his 
opinion  to  that  effect.  That,  if  the  testimony  given  on  this  trial  should  appear 
as  it  did  on  the  former,  he  should  certainly  find  the  defendants  all  guilty."  This 
juror  was  held  to  be  incompetent,  and,  we  think,  correctly. 

The  case  of  The  People  v.  Mather,  4  Wend.  245,  is  the  only  one  from  that 
State,  to  which  we  have  been  referred,  which  suppoits  the  ground  assumed  by 
the  prisoner's  counsel. 

In  this  conflict  of  authority  we  adhere  to  the  rule  adopted  in  the  case  of  The 
State  V.  Oeorge,  8  Rob.  537,  which,  in  our  opinion,  denies  to  the  prisoner  no 
right  accorded  to  him  by  law. 

The  judgment  of  the  court  on  the  second  bill  of  exceptions  was  pronounced 
by 

EusTis,  C.  J.  Another  bill  of  exceptions  was  taken  by  the  counsel  for  the 
piisoner  on  the  trial  of  the  cause.  It  is  to  this  effect :  Be  it  remembered  that, 
on  the  trial  of  the  cause,  when  one  of  the  witnesses  on  the  part  of  the  State 
was  under  cross-examination,  the  defendant's  counsel  proposed  to  show  by  the 
same  witness,  that  he  had  taken  great  pains  to  arrest  the  said  defendant,  and  had 
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State  gone  into  the  country  in  pursuit  of  him,  he  having  no  warrant  or  authority  to 
Bbowit.  arrest  him,  and  not  being  a  peace  officer,  and  not  having  been  called  upon  hj 
any  such  officer  to  aid  in  arresting  the  prisoner.  The  object  and  purpose  of 
which  evidence  was,  to  show  a  bias  and  prejudice  on  the  part  of  the  witness 
against  the  accused;  and  so  announced  by  counsel.  But  the  court  refused  to 
permit  the  questions  to  be  asked  the  witness,  to  which  refusal  the  counsel  ibr 
the  defendant  excepted,  6cc, 

It  being  material,  in  the  interest  of  justice,  that  the  motives  and  prejudices,  as 
well  as  the  means  of  knowledge,  of  a  witness,  should  be  laid  before  the  jury,  great 
latitude  of  interrogation  is  allowed  in  the  cross-examination.  But  this  latitude 
is  necessarily,  to  a  certain  extent,  confided  to  the  discretion  of  the  judge  who 
sits  at  the  trial.  The  protection  of  the  witness,  and  the  discipline  of  the  court, 
necessarily  vest  this  power  in  the  judge  imder  whose  supervision  the  proceed- 
ings are  conducted. 

It  is  weU  settled  in  courts  of  common  law,  that  mror  will  not  lie  upon  what  is 
matter  of  discretion  in  a  court ;  and  it  follows  that,  in  order  to  enable  a  court  of 
appeal  to  determine  whether  a  decision  of  a  judge  of  the  first  instance  is,  or 
not,  within  the  legal  discretion  vested  in  him,  all  the  facts  which  are  material  to 
the  decision  must  be  presented,  in  order  to  enable  the  appellate  court  to  deter- 
mine on  the  legality  of  the  decision  on  which  its  judgment  is  sought. 

In  this  respect  the  bill  of  exceptions  under  consideration  is  totally  defective. 
It  does  not  state  what  the  witness  had  testified  to,  and  gives  no  account  of  his 
principal  examination,  nor  of  the  cross-examination,  nor  at  what  stage  of  the 
latter,  nor  what  had  already  been  proved  at  the  time  when  the  questions  stated 
in  the  bill  of  exceptions  were  submitted. 

Nor  are  we  prepared  to  say  that,  had  the  witness  answered  them  afiOrmative- 
ly,  the  jury  would  have  been  justified  in  inferring  from  the  acts  a  bias  and  pre- 
judice, on  the  part  of  the  witness  against  the  prisoner.  By  the  common  law, 
private  persons  are  enjoined  to  arrest  an  offender  when  present  at  the  tune  a 
felony  is  committed,  and  when  not  present  they  may  arrest  a  person  on  reason- 
able and  probable  grounds  of  suspick)n,  The  witness  may  have  been  present 
when  the  homicide,  charged  in  the  indictment  as  murder,  was  committed ;  and 
his  taking  great  pains  in  the  discharge  of  his  duty  as  a  citizen  ought  to  subject 
t  him  in  law  to  no  chai'ge  of  bias  or  prejudice  against  the  prisoner.     A  jury 

would  not  be  authorized  in  inferring  the  existence  of  either  under  such  cirenm- 
stances.  Had  the  witness  answered  the  questions  in  the  negative,  the  prisoner 
could  not  have  contradicted  him  by  other  evidence,  for  the  facts  which  the  ques- 
tions sought  to  bring  out  were  collateral  and  urrelevant  to  the  issue.  1  Green- 
leaf  on  Evidence,  449. 

We  think,  therefore,  that  this  bill  of  exceptions  presents  no  error  of  law,  up- 
pn  which  the  judgment  of  the  District  Court  can  be  reversed. 

Judgment  affirmed. 
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Jacobs  v*  Calderwood. 

The  delegation  by  which  a  dehtor  giyei  to  hi*  creditor  another  debtor,  who  obliges  hinuelf 
towards  auch  creditor,  does  not  operate  a  novation,  unless  the  creditor  has  expressly  de* 
dared  his  intention  to  discharge  the  debtor  by  whom  the  delegation  was  made.  The  ac- 
ceptance by  the  creditor  of  snch  a  utipvlation  pour  aittrui  will  not  anthorize  the  infer* 
ence  that  he  intended  to  discharge  the  original  debtor.     C.  C.  2188. 

Where  the  notes  secorcd  by  a  mortgage  have  all  matared  before  the  sale  nnder  an  order  of 
■eixore  and  sale,  and  are  of  like  nature  and  dignity,  they  must  be  paid  proportionally  ont 
of  theiimd. 

Prescription  as  to  the  original  debtor  is  not  interrupted  by  an  hypothecary  proceeding 
against  the  mortgaged  property  in  the  hands  of  a  third  person;  nor  will  it  be  interrupted 
by  a  partial  payment  made  through  the  judicial  sale  produced  by  such  hypothecary  pro* 
ceedings. 

A  debtor  who  makes  a  payment  is  considered  as  interrupting  the  prescription  running  in  his 
favor,  because  there  is  an  implied  acknowledgement  of  the  creditor's  right.  But  no  such 
acknowledgment  can  be  inferred  from  a  payment  made,  not  by  the  debtor,  but  without  his 
knowledge  or  participation,  and  through  a  judicial  proceeding  to  which  he  was  not  a  party. 

APPEAL  from  the  District  Coiurt  of  Ouachita,  Barry^  J.   Purvis  and  Copley^ 
for  the  appeUant.    McChdre  and  Ray,  for  the  defendant.     The  judgment 
of  the  Goort  was  pronounced  by 

Slidell,  J.  The  defendant  executed  two  notes  in  &yor  of  Jacobs,  each  for 
<760.  The  first  fell  due  in  March,  1842,  and  the  second  in  March,  1843.  They 
were  given  for  the  price  of  a  house  and  lot,  sold  by  the  plaintiff  to  the  defendant. 

*  Slidell,  J.  was  not  present  during  this  term. 
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Jacobs  In  1841,  the  defendant  sold  the  property  to  Hanna,  who  assumed,  as  the  con- 
Calderwood.  sideration  of  the  sale,  to  pay  the  notes,  agreeing  to  put  himself  in  the  place, 
stead,  and  responsibility  of  Calderwood  to  Jacobs. 

In  April,  1842,  Jacobs  instituted  ah  hypothecary  action  against  Hannah,  and 
obtained  a  decree  of  seizure  and  sale.  The  proceeds  of  sale  were  insufficient 
to  pay  the  mortgage  debts.  Jax^obs  afterwards  brought  a  personal  action  against 
Hanna  upon  his  assumption,  and  before  the  trial  of  the  present  suit  obtained 
judgment  against  him  personally,  for  the  residue.  The  object  of  the  present 
suit  is  to  recover  from  Calderwood^  the  unpaid  balance  of  the  notes. 

It  is  certain  that  Calderwood  was  once  the  debtor  of  the  plaintiff;  and  he 
must  have  continued  to  be  so  unless  the  plaintiff  has  consented  to  his  discharge. 
It  is  not  pretended  that  an  express  consent  has  been  given ;  but  the  defendant 
argues  that  his  release  results,  by  legal  implication,  from  the  facts  already  stated. 
In  this  view  we  do  not  concur. 

The  original  debt  was  not  novated.  Novation  is  a  contract  consisting  of  two 
stipulations :  one  to  extinquish  an  existing  obligation,  the  other  to  substitute  a 
new  one  in  its  place.  Code  2181.  The  pre€xistent  obligation  must  be  extin- 
guished; otherwise  there  is  no  novation.  -  lb.  2183.  Novation  is  not  presumed; 
the  intention  to  make  it  must  clearly  result  ixom.  the  terms  of  the  agreement,  or 
by  a  fuU  discharge  of  the  original  debt.  lb.  2186.  The  delegation  by  which  a 
debtor  gives  to  the  creditor  another  debtor,  who  obliges  himself  towards  such 
creditor,  does  not  operate  a  novation,  unless  the  creditor  has  expressly  declared 
that  he  intends  to  discharge  his  debtor  who  has  made  the  delegation.     lb.  2188. 

Applying  these  principles  to  the  case  before  us,  it  is  impossible  to  deduce  the 
discharge  of  Calderwood  from  the  acceptance  by  the  plaintiff  of  the  stipulation 
pour  autrui,  made  in  the  contract  of  sale  between  Calderwood  and  Hanna. 
Hannahs  liability  was  superinduced  upon  that  of  Calderwood,  which  still  sub- 
sisted, and  which  the  creditor  did  not  intend  to  relinquish. 

Pothier,  in  commenting  upon  the  rule  that,  a  novation  is  not  to  be  presumed, 
unless  the  intention  of  the  creditor  to  affect  it  clearly  appears,  puts  the  following 
case :  *^  C'est  pourquoi  si,  dans  la  m^me  espdce,  ayant  fait  une  saiste  et  arret 
sur  Jacques,  pour  le  fait  de  Pierre  mon  debiteur,  Jacques  s'est  oblig6  envers  moi 
purement  et  simplement,  par  un  acte,  k  me  payer  la  somme  de  mille  livres  qui 
m'est  due  par  Pierre,  et  pour  laquelle  j'ai  fait  arr^t,  sans  qu*il  ait  ete  ajout6, 
conune  dans  Pespece  ci-dessus,  que  j'ai  bien  voulu,  pour  Mre  plaisir  k  Pierre, 
me  contenter  de  Pobligation  de  Jacques,  ou  quelque  autre  chose  semblable,  qui 
fera  connaitre  6videmment  que  j'ai  voulu  d6charger  Pierre,  je  ne  serai  point 
cens6  avoir  fait  de  novation,  et  Jacques  sera  cens6  avoir  accede  k  I'obligation  de 
Pierre,  qui  demeure  toujours  mon  oblig6.  The  case  of  Walton  v.  Beauregard, 
1  Rob.  301,  is  clearly  distinguishable  from  the  present.  There  the  creditor, 
without  the  consent  of  the  original  debtor,  made  stipulations  for  delay,  and  en- 
tered into  arrangements  with  him  which  were  considered  by  the  court  as  making 
the  contract  more  onerous. 

The  gross  proceeds  of  the  judicial  sale  of  the  mortgaged  property  effected  in 
the  hypothecary  action  brought  by  Jacobs  against  Caderwood,  were  $666  66. 
The  question  is  presented,  whether  that  money  is  to  be  imputed  to  the  first  note, 
or  proportionally  to  both. 

The  decree  of  seizure  and  sale  directed  that  the  property  should  be  sold  for  so 
much  cash  as  would  pay  the  first  note,  and  the  residue  of  the  price  on  a  credit 
so  as  to  meet  the  falling  due  of  the  second  note.     As  Jacobs  was  the  holder  of 
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both  notes,  if  the  property  had  been  sold  before  the  maturity  of  the  second  note*  Jacobs 
the  law,  as  against  Ccdderwood,  who  was  not  a  party  to  the  suit,  would  perhaps  caldkrwood. 
have  imputed  the  proceeds  of  the  sheriff's  sale  to  the  first  note  exclusively.  C. 
C.  2162.  But  when  the  sale  was  made  and  the  money  received,  both  notes  had 
matured,  and,  being  of  like  nature  and  dignity,  were  to  be  paid  proportionally  out 
of  the  fund.  The  sheriff's  return  credits  the  amount  upon  the  execution,  which 
foUowed  the  terms  of  the  decree.  Whether  this  be  construed,  or  not,  as  an  im^ 
plied  imputation  of  the  proceeds  to  the  first  note,  is  immaterial.  Caldenoood 
did  not  assent  to,  and  was  not  bound  by,  any  other  than  the  legal  imputation. 

A  portion  of  the  first  note  having  been  thus  paid,  the  question  remains,  whether 
the  residue  is  barred  by  prescription.  The  note  fell  due  in  March,  1842.  The 
present  suit  was  brought  in  January,  1848.  In  the  intermediate  period,  no  pro- 
ceedings whatever  were  had  against  Calderwood,  nor  is  there  any  evidence  of 
any  acknowledgement  by  him. 

We  consider  it  clear  that,  the  hypothecary  proceeding  against  the  mortgaged 
property  in  the  hands  of  Hanna,  did  not  interrupt  the  prescription  as  to  the 
personal  liability  of  Caldenoood,  See  Troplong,  Presc'n.  §658,  659,  and  note. 
It  is  equally  clear  that,  the  partial  payment,  made  through  the  judicial  sale 
already  mentioned,  was  not  an  interruption  as  to  Caldenoood.  A  debtor  who 
makes  a  payment  is  considered  as  interrupting  the  prescription  which  is  running 
in  his  favor,  because  it  is  an  implied  acknowledgment  of  the  creditor's  right. 
But  such  an  acknowledgment  cannot  be  predicated  in  case  of  a  payment  made, 
not  by  the  debtor,  but  Without  his  knowledge  or  participation,  and  through  a  judi- 
cial proceeding  to  which  he  was  not  a  party. 

The  plaintiff  is  entitled  to  recover  the  unpaid  balance  of  the  second  note. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below,  so  far  as  con- 
cerns the  note  sued  upon,  due  1-4  March,  1843,  be  reversed;  and  it  is  further 
decreed  that,  the  plaintiff,  Samuel  Jacobs,  for  the  use  of  George  W.  Copley, 
recover  of  the  defendant,  John  Caldenoood,  the  sum  of  $562  73,  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  the  6th  day  of  January, 
1844,  until  paid,  and  costs  in  both  courts. 


Canal  and  Banking  Company  t;.  Grayson  et  aL 

Defendants  who  had»  with  others,  signed  a  letter  addressed  to  a  jndge  of  probates,  stating 
that  those  who  signed  the  letter  wonld  become  the  sureties  of  a  third  person,  in  case  he 
should  be  appointed  administrator  of  a  particular  saccession,  cannot  be  held  liable  as 
soreties,  though  snch  third  person  was  appointed  administrator,  where  a  bond  was  taken 
for  the  discharge  of  his  duties,  signed  by  other  persons,  and  not  by  the  defendants. 

APPEAL  from  the  District  Court  of  Catahoula,  Banry,  J,    M'Guire  and 
Ray,  for  the  plaintiffs.     Punsis,  Phelps,  and  R,  W.  Richardson,  for  appel- 
lants.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  judgment  rendered  against  Grayson 
4-  Lovelace,  who  ai*e  the  appellants,  at  the  suit  of  certain  creditors  of  Thomas 
Bryan,  deceased,  on  the  ground  that  the  appellants  were  sureties  of  P,  AiLStin, 
who  was  the  administrator  of  the  succession.  They  were  not  parties  to  the 
bond  given  by  the  administrator,  but  have  been  held  liable  by  virtue  of  a  letter 
addressed  and  delivered  to  the  late  judge  of  the  parish  of  Catahoula,  by  whom 
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Canal  and  the  administrator  was  appointed,  the  purport  of  the  letter  being  thati  if  Austin 

^'''pANT  ^^  should  be  appointed  administrator  of  the  succession  of  Bryan^  the  appeUaDtB, 

V-  and  seven  other  subscribers  to  the  letter,  would  be  his  sureties.     Four  of  the 


Gratson. 


subscribers,  with  two  other  persons,  became  the  sureties  of  the  administZBtor. 

It  is  not  easy  to  discover  a  single  legal  principle  on  which  the  appellants  can  be, 
in  any  sense,  held  to  be  the  sureties  of  the  administrator.  The  proposition  to 
the  judge,  before  his  judgment  was  rendered  appointing  the  administrator,  can 
not  be  heard  in  a  court  of  justice  without  a  violation  of  rules  which  are  elemen- 
tary. See  the  decision  of  this  court  in  the  case  of  Taylor  v.  Jones,  3  An.  621.* 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  judgment 
rendered  for  the  defendants,  with  costs  in  both  courts. 


Copley  v.  Richardson. 

Where  there  has  been  a  aettlement  of  partnership  affairs  to  a  certain  date,  and  one  partner 
execates  his  note  in  favor  of  the  other  for  an  anwnnt  dne  to  the  latter,  he  eannot  require 
a  final  settlement  of  the  partnership  before  paying  the  note  thos  given. 

"Where  a  party  binds  himself  to  the  holder  of  a  note  to  pay  the  amoant  in  ease  he  cannot 
get  it  oat  of  the  maker,  the  return  of  the  sheriff*  on  tiji.fa.  against  the  maker*  **that  hmving 
made  diligent  search  and  enquiry,  and  no  property  being  found  in  this  parish,  it  is  return- 
ed nulla  banot'*  will  not  suffice  to  authorize  a  judgment  against  the  surety.  Per  Cur: 
The  law  makes  it  the  duty  of  the  sheriff  to  call  upon  the  defendant  to  point  out  property, 
and,  in  case  he  is  unsuccessful,  to  call  upon  the  plaintiff  to  do  the  same  thing.  Here  do 
such  request  was  made  from  either,  and,  non  cofutat.,  that  the  judgment  would  not  have 
been  paid  if  a  demand  had  been  made  of  the  defendant. 

APPEAL  from  the  District  Court  of  OuachitB,  Barry,  J.  Copley,  appellant, 
pro  se.  Richardson,  defendant,  pro  se.  The  judgment  of  the  couit  was 
pronounced  by 

RosT,  J.  The  plaintiff  sued  the  defendant  on  a  due  bill  for  $205  87,  bearing 
interest  at  the  rate  of  ten  per  cent  per  annum,  from  23  of  September,  1842. 
The  defendant  set  up  in  reconvention  the  foUowing  ^claims :  1.  A  claim  of 
$117  40,  under  a  written  obligation  of  the  plaintiff,  bearing  date  20  of  February 
1844.  2.  A  claim  for  $200,  with  interest  at  the  rate  of  ten  per  cent  per  an- 
num, from  the  1  of  March,  1841,  till  paid,  alleged  to  be  the  amount  of  Thomas 
L,  Norris'  note  in  favor  of  the  plaintiff,  dated  the  1st  of  June  1840,  due  on  the 
let  of  March,  1841,  with  interest  as  stated,  Which  note  the  plaintiff  bound 
himself  to  Henry  C.  McEnery,  the  holder  of  it,  to  pay,  in  case  the  amount 
thereof  could  not  be  made  out  of  Morris,  of  which  obligation  the  defendant 
avers  he  is  the  owner  by  regular  transfer  and  assignment.  The  District  Court 
allowed  the  claims  of  both  parties,  and  gave  judgment  in  favor  of  the  defendant 
in  reconvention,  for  the  balance  in  his  favor.    The  plaintiff  has  appealed. 

The  plaintiff  opposes  the  allowance  of  the  first  claim  in  compensation,  on  the 
ground  that  it  originated  in,  and  is  connected  with  the  partnership  affairs  of 

*Tlie  letter  containing  the  proposition  to  the  judge  is  not  marked  as  having  been  filed 
among  the  records;  but  it  was  found  among  the  papers  of  the  succession.  The  signers  pro- 
posed to  become  the  sureties  of  Austin,  in  case  he  got  "the  appointment  of  adminiBtrator  of 
Thos.  Bryant  deceased."  Austin  was  appointed  "administrator  of  the  succession  of  7%awMS 
Bryan  and  Mdinda  Bryan,  deceased,"  and  the  bond  actually  signed  was  for  his  fmitfain]  per- 
formance of  all  his  duties  "  aa  administrator  of  the  succession  of  Thomas  Bryan  and  Meitn- 
da  Bryan."  U 
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Copley  4r  Bichardson,  of  which  there  has  been  no  final  settlement.    There       Copley 
have  been  several  partiaJ  settlements  of  the  affairs  of  this  partnership :  one  on    richaAosov. 
the  20  February,  1644,  the  date  of  the  plaintiff's  obligation  in  favor  of  the  de- 
fendant. 

When  there  is  a  settlement  of  partnership  affairs  te  a  certain  date,  and  one 
partner  executes  his  note  in  favor  of  the  other,  for  an  amonnt  due  him,  he  can- 
not require  a  final  settlement  of  all  the  affairs  of  the  partnership  before  paying 
the  note  thus  given.  11  La.  293.  The  plaintiff  expressly  bound  himself  to  give 
credit  for  the  amount  of  the  note  he  gave,  on  such  notes  as  he  held  of  the  defend- 
dant's,  which  the  said  defendant  might  acknowledge  as  correct.  We  are  satisfied 
that  this  credit  was  properly  allowed. 

The  appellant  opposes  the  second  claim,  on  the  ground  that  the  defendant  has 
failed  to  show  due  diligence  on  the  part  of  McEnery,  in  attempting  to  colleet 
the  amount  of  it  from  Norris,  The  agreement  of  Copley  was  to  pay  the 
amount,  provided  McEnery  could  not  get  payment  out  of  the  maker^  NorrU^  it 
being  well  understood  that  he  was  only  to  be  responsible  in  the  event  of  the  in- 
solvency of  Norris,  and  after  McEnery  should  have  taken  all  steps  to  collect  the 
money  of  him  by  suit  and  execution.  McEnery  obtained  against  Norris  a  judg- 
ment, upon  which  execution  issued,  and  the  return  of  the  sheriff  on  that  execu- 
tion is  as  follows:  "Rec'd  2nd  February,  1842,  and  having  made  diligent  search 
and  inqubry,  and  no  property  being  found  in  this  parish  whereon  to  levy  this 
writ,  it  is  returned  nvlla  bona" 

The  law  makes  it  the  duty  of  the  sheriff  to  call  upon  the  defendant  to  point 
out  property,  and,  in  case  he  is  unsuccesfulf  to  call  upon  the  plaintiff  to  do  the 
same.  Here  no  such  request  was  made  by  the  sheriff  from  either,  and,  non 
constat,  that  the  judgment  would  not  have  been  paid  if  a  demand  had  been  made 
from  the  defendant.  The  return  of  the  sheriff  is  not  a  compliance  with  the 
condition  on  which  Copley  bound  himself,  and  this  portion  of  the  reconventional 
demand  of  the  defendant  must  be  dismissed. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
the  plaintiff  recover  from  the  defendant,  the  sum  of  one  hundred  and  seventeen 
dollars  and  fifty  four  cents,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  the  20th  February  1844,  till  paid.  It  is  further  ordered  that  there  be  judg- 
mentas  of  nonsuit  against  the  defendant  upon  kis  claim  against  the  plaintiff  on 
tlie  Norris  debt,  and  that  he  pay  the  costs  in  both  courts. 


LoNGiNo  V.  Blackstone. 

Proof  that  a  judgment  of  aeparatioxi  of  property  had  been  obtained  by  a  married  woman 
against  her  husband,  will  not  authorize  a  Judgment  against  her  personally  for  a  debt  con- 
tracted by  her  since  the  Judgment  of  separation.  Per  Cur :  A  separation  of  property, 
though  decreedr  if  not  executed  by  payment  of  the  rights  and  claims  of  the  wife  as  far  as 
the  estate  of  the  husband  can  pay  them,  made  to  appear  by  an  authentic  acty  or  by  a  bona 
^de  uninterrupted  suit  to  obtain  payment,  is  null.    C.  C.  S403. 

APPEAL  from  the  District  Court  of  Franklm,  Barry,  J.    Purvis,  for  the 
pluntiff.     Phelps,  for  the  appeUant.    The  judgment  of  the  court  was  pro- 
nounced by 
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LoNQTNo  R08T,  J.    The  plaiDtiff  sues  on  two  promissory  notes,  which  he  alleges  were 

BLACK8T0NI.  ^ade  by  Susannah  Blackstone  and  others,  in  solidof  for  an  improvement  upon 

public  land;  and  furtlier  avers  that  the  said  Susannah  was  at  the  time  separated 

in  property  from  her  husband,  and  authorized  to  bind  herself  as  a  feme  sole. 

Judgment  was  rendered  in  his  favor  against  her,  and  she  appealed. 

Besides  other  grounds  of  defence,  which  it  is  not  necessary  to  notice,  the  de- 
fendant alleges  that  her  husband,  P.  M,  Blackstone,  signed  her  name  to  the 
notes,  without  her  approbation ;  that,  so  far  as  she  acted  in  the  Imnsaction,  she 
was  the  passive  instrument  of  her  husband's  wiU;  that  all  she  did  was  done 
under  marrital  authority,  and  created  no  personal  obligation  on  her  part.  Her 
answer  also  contains  a  general  denial. 

To  prove  the  separation  of  property,  the  plaintiff  propounded  to  hOT  the  fol- 
lowing interrogatory : 

Did  you  bring  a  suit  for  separation  of  property  between  you  and  your  hus- 
band, P.  M,  Blackstone,  when  you  lived  in  the  parish  of  Catahoula,  and  did  the 
district  court  decree  a  separation,  and  do  you  hold  the  negroes  and  other  pro|>- 
erty  which  you  have  now.  as  your  own  separate  property? 

The  defendant  failed  to  answer  this  interrogatory;  and  it  was  ordered  by  the 
court  to  be  taken  for  eonfessed. 

The  evidence  thus  obtained  is  not  suflcient  to  authorize  a  judgment  against 
the  defendant  personally.  A  separation  of  property,  although  decreed  by  a 
court  of  justice,  is  null,  if  it  has  not  been  executed  by  the  payment  of  the  rights 
and  claims^  of  the  wife,  made  to  appear  by  an  authentic  act,  as  fiir  as  the  estate 
of  the  husband  can  meet  them,  or  at  least  by  a  bona  fide  non-interrupted  suit  to 
obtain  payment.  C.  C  2402.  Nothing  of  this  kind  is  shown  to  have  been  done ; 
nor  does  it  appear  that  the  defendant  ever  had  any  property  entitling  her  to  a 
judgment  of  separation. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed;  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costb  in  both  courtsi 
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\-ji-^\  Mitchell  r.  Laj. 


Where,  in  on  action  to  eigein  a  Ji.fa.t  an  appeal  is  granted  to  the  defendant,  «&  motion  and 
in  general  terms,  it  mnat  be  considered  as  embracing  not  only  the  plaintifft  but  alao  the 
sureties  i»the  ugonctibn  bond,  who,  by  a  fiction  ef  law  (Stat  of  25  Marcb,1631  s.  3,)  are 
considered  as  plaintifis  in  the  ix^onction. 

Where  an  appeal  is  granted  on  motion  in  open  court,  no  citation  is  necessary. 

A  motion  to  dismiss  an  appeal,  taken  by  the  defendant^  from  a  judgment  rendered  in  an  action 
ei^ning  an  execution,  on  the  ground  that  the  principal  in  the  injunction  bond  was  the 
only  obligee  in  the  appeal  bond,  must  be  made  within  three  days  after  the  record  is  filed. 

EEHEAEING  as  to  the  sureties  on  the  injunction  bond.     See  first  part  of 
this  case,  3  An.  593. 
Qarrett,  for  the  plaintiff.    McQvire  and  Ray,  for  the  appellant    The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  The  order  of  appeal  was  granted  upon  motion,  and  in  genenl 
terms.  It  must  be  considered  as  embracing  not  only  the  plaintiff  in  tlie  cause, 
but  alao  the  sureties  in  the  injunction  bond,  who,  by  a  fiction  of  law  (Statute  of 
1831,)  are  parties  pkuntiffs  in  the  injunction.  The  appeal  being  ordered  upon 
motion,  the  sureties  are  to  be  considered  as  having  been  cited  as  appellees.    Act 
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of  1843,  p.  40.    Isabella  v.  Picot,  2  Ad.  390.    If  the  appeal  bond  was  informal      Mitcthij. 
in  naming  their  principal  only  as  obligee,  upon  which  point  we  express  no  opinion,  ^^y^ 

it  was  an  informality  which  should  have  been  suggested  at  an  earlier  day,  and 
cannot  now  be  noticed.    See  O'Reilly  ▼.  McLeod,  2  An.  138. 

It  is,  therefore,  ordered  that,  the  decree  against  the  sureties,  Ryan  and  Neuh 
burger^  remain  undisturbed. 


The  State  v.  Wooten. 

Wliere  a  bond  entered  into  by  a  prisoner  and  his  flnreties,  under  the  stat.  of  11  March,  1837, 
a.  1,  ibr  the  appearance  of  the  principal  at  a  term  of  court,  does  not  describe  the  offence 
committed,  nor  that  for  which  the  party  is  bound  to  answer,  the  condition  being  merely  for 
his  appearance  at  a  term  of  court  and  remaining  there  until  discharged,  no  judgment  can 
be  rendered  against  the  parties  to  the  bond. 

APPEAL  from  the  District  Court  of  Morehouse,  Copley n  J.  Sharp,  district 
attorney,  for  the  State.  Dubose,  for  the  appellant.  The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  taken  by  the  defendant  from  a  judgment  of 
the  Twelfth  District  Court,  sitting  in  the  parish  of  Morehouse,  rendered  on  mo- 
tion, under  the  act  of  1837,  on  a  bond  entered  into  by  the  defendant  and  his 
sureties,  for  the  appearance  of  the  former  at  a  term  of  said  coufit  next  ensuing 
after  the  execution  of  the  bond. 

The  act  under  which  these  proceedings  hare  been  conducted,  places  Iwnds 
and  recognizances  upon  the  same  footing;  and  this  court  has  more  than  once  held 
that,  there  are  certain  forms  to  be  observed  in  both  which  are  essential  to  re- 
covery on  them  under  the  law, 

The  bond  is  without  any  endorsement  of  filing  in  court,  or  return  from  the 
ma^trate  or  officer,  or  any  note  or  word  of  the  manner  in  which  it  is  taken. 
It  is  executed  in  favor  of  the  Governor  of  the  State  and  his  successors  in  office. 
It  does  not  describe  the  offence  committed,  nor  that  for  which  the  parly  is  bound 
to  answer,  the  condition  being  merely  for  his  appearance  at  the  next  term  of  the 
court,  and  remaining  there  until  discharged. 

In  the  case  of  the  Comnumwealth  v.  Daggett,  11  Mass.  447,  it  was  held  essen- 
tial to  a  recognizance  for  the  appearance  of  a  party  to  answer  a  criminal  charge, 
that  the  recognizance  contain  the  cause  of  taking  it;  and,  in  the  case  of  the 
State  V.  Janes,  3  An.  9,  it  was  held  that,  no  judgment  could  be  rendered  under 
this  act  on  a  bond,  in  which  the.charge  recited  did  not  constitute  an  offence 
against  the  tews.    See  also  the  State  v.  Cooper,  3  An.  225. 

The  motion  to  dismiss  this  appeal  we  do  not  think  tenable. 

It  is,  therefore,  decreed  that,  the  judgment  appealed  from  be  reversed,  and 
that  the  State  take  nothing  by  its  motion. 


Dawson  v.  Headbn. 


A  plaintiff  in  a  possessory  action,  who  does  not  claim  either  as  owner,  or  with  the  oonsent 
of  the  owner,  must  show  that  he  was  in  actaal  poMeision  of  the  land  claimed  when  the 
eviction  complained  of  occurred. 
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IhLwsoif        A  PPEAL  finm  the  District  Court  of  Morehonsef  Copely,  J.     DuboMt^  for 
HtADiir.      "^  ^®  plaintiir.    Robertson  and  Boatner^  for  the  appellant    The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  This  is  a  possessory  action,  in  which  the  plaintiff  alleges  that  he 
has  been  evicted  by  force.  He  applied  for,  and  obtained,  an  order  of  the  disdrkt 
court  enjoining  the  defendant  not  to  proceed  any  farther  upon  his  property,  by 
working  or  making  any  improvements  thereon,  till  the  further  order  of  the  court. 

The  answer  of  the  defendant  is  a  general  denial,  and  an  allegation  that  he  has 
pever  done  any  work,  nor  improved  upon  any  land,  except  that  of  which  he  is 
the  lawful  possessor  to  the  knowledge  of  the  plaintiff.  The  case  was  tried 
before  a  jury,  who  returned  a  verdict  in  favor  of  the  plaintiff;  and  the  defend- 
ant has  appealed  from  the  judgment  rendered  thereon. 

It  is  no|:  pretended  that  the  plaintiff  possesses  under  a  title,  either  as  owner, 
or  with  the  consent  of  the  owner;  he  must,  therefore,  show  that,  he  was  in 
actual  possession  of  the  land  he  claims  when  the  violence  and  eviction  com- 
plained of  are  alleged  to  have  taken  place. 

The  evidpnpe  shows  that,  in  1845,  the  plaintiff  settled  at  the  place  where  he 
npw  resides,  built  a  cabin,  apd  enclosed  a  small  field.  This  settlement  was  near 
a  spring  branch,  on  the  other  side  of  which  the  defendant  then  lived,  and  had 
also  enclosed  a  few  acres  of  land.  The  land  in  contrpversy  is  that  through  which 
the  branch  runs,  and  is  situated  between  the  two  enclosures.  It  I4>pear8  that, 
the  defendant  commenced  making  a  fence,  for  the  purpose  of  enclosing  a  portion 
qf  this  land.  The  plaintiff  having  discovered  this  on  a  Sunday  morning,  took  a 
portion  of  the  rails  off  the  fence  around  this  lot,  and  laid  the  worm  of  a  fence 
crossing  thp  branch  and  passing  over  part  of  the  land  which  the  defendant  in- 
tended tP  occupy.  On  the  same  day,  the  defendant  continued  to  lay  down  his 
fence,  crossing  the  worm  of  the  plaintiff  at  the  gjaps  which  had  been  left  where 
it  crossed  the  branch.  On  monday  following,  the  sheriff  served  the  process  in 
t)ii|i  spit.  The  line  of  fence  laid  by  the  plaintiff  had  then  large  gaps,  and  went 
over  togs  and  brusli;  and,  in  order  to  make  a  fence,  it  would  have  been  neces- 
saiy  to  taHe  up  the  npls  an4  lay  them  down  again.  This  line  of  fence,  besides, 
stopped,  and  did  not  enclose  any  thing. 

The  plaiptiff  has  totally  failed  to  prove  the  fact  of  posseseion,  and  the  disturb- 
ance of  which  he  complains.  Neither  he,  nor  the  defendant,  had  then  acquired 
to  the  land  ip  controversy  any  right  upon  which  the  judgment  of  the  court  can 
be  based. 

It  is,  therefore,  orderpd  that,  the  judgment  in  this  case  be  reversed;  it  is  fur- 
ther ordered  that,  the  injunction  sued  out  by  the  plaiptiff  be  dissolved,  and  that 
the  plaintiff's  aptton  be  dismissed,  with  opsts  in  both  courts. 


Thb  State  v.  Morris, 


APPSAL  from  the  District  Court  of  Catahoula,  Barry ^  J.    Skarpj  district 
attorney,  for  the  State.     Phelps  and  Purvis,  for  the  appellant.     The 
jndgmept  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  appeal  from  a  conviction  of  the  appellant  for  man- 
•lattghter.  The  case  has  been  argued  on  the  motion  taken  by  the  counsel  for 
the  prisoner  in  arrest  of  judgn^ept.  The  objections  taken  to  the  validity  of  the 
mdictment  do  not  appear  to  ui  to  be  supported  by  authority ;  on  the  oootraiy. 
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the  autiborities  referred  to  in  the  brief  of  the  district  attorney  fullj  sustain  the  Btati 
decision  of  the  District  Court.  The  points  on  which  it  is  made  not  being  new,  Morris. 
but  familiar  to  the  profession,  it  is  not  deemed  necessary  further  to  notice  them. 

Judgment  qffirmed. 


Pargoud  V.  Brbard,  Administratrix. 

Wbere,  in  an  action  for  money  against  a  anoceuion,  the  teatimoney  of  the  witnesses  is  not 
reduced  to  writing  and  annexed  to  the  reccord,  and  no  list  is  made  of  such  documents  as 
were  produced  by  the  parties  and  not  annexed  to  the  record,  the  appellee  may  require 
the  case  to  be  remanded. 

The  prosecution  of  a  claim  for  money  against  a  succession  is  exclusively  a  probate  pro* 
ceeding.    C.  P.  924,  $13. 

APPEAL  £iom  the  District  Court  of  Ouachita,  Copley t  J.  McOuire  and 
Ray^  for  the  plaintiff.  Sharp  and  Baker^  for  the  appellant.  The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  This  is  a  suit  against  the  administratrix  of  the  succession  of  Breard^ 
upon  an  obligation  subscribed  by  him  to  the  plaintiff.  William  Maconchyt  re- 
presenting himself  to  be  the  agent  of  the  administratrix,  acknowledged  service 
of  the  petition.  He  then  failed  to  answer,  and  a  judgment  by  default  was  taken 
against  the  succession,  and,  after  the  legal  delay,  made  final  for  the  balance 
claimed  and  interest.  When  the  administratrix  was  apprized  of  this  proceeding 
she  took  the  present  appeal. 

The  certificate  of  the  clerk  is  not  sufficient  to  enable  us  to  examine  the  case 
on  its  merits ;  but  the  appellant  contends  that,  she  cannot  be  prejudiced  by  the 
this  informality.  Her  counsel  urges  that  this  was  a  probate  proceedmg.  in  which, 
under  article  1042  of  the  Code  of  Practice,  it  was  necessary  to  take  the  testi- 
mony of  the  witnesses  in  writing,  and  to  make  and  file  in  the  record  a  list  of 
all  the  documents  produced  by  the  parties ;  and  that  this  not  bavhig  been  done, 
flhe  is  entitled  to  have  the  case  remanded,  under  the  authority  of  Tompkins  4* 
Wife  V.  Benjamin^  Tutor^  16  La.  197 ;  Graham's  Heirs  v.  Qraham^s  Adminis- 
trator, 16  La.  201 ;  Desormes  v.  Desormes^  Syndic,  17  La.  115 ;  and  the  Succes- 
sion of  Reeves,  3  An.  554. 

We  are  of  opinion  that  this  ground  of  defence  must  be  sustained.  The  prose- 
cution of  a  claim  for  money  against  a  succession  is  exclusively  a  probate  pro- 
ceeding.    C.  P.  924,  §13. 

It  is  urged  in  behalf  of  the  plaintiff  that,  this  claim  had  been  acknowledged 
by  the  administratrix;  but  this  is  denied,  and  the  action  of  the  plaintiff  rests 
upon  the  presumption  that  it  had  not  been  acknowledged. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed,  and  the  case  remand- 
ed for  further  proceedings  according  to  law,  with  directions  to  the  District 
Judge  to  allow  the  defendant  to  plead  to  the  merits.  It  is  further  ordered  that, 
the  costs  of  this  appeal  be  paid  by  the  plaintiff  and  appeUee. 


rum 


Tutorship  of  Bbtin  et  al. 

Beciaion  in  Pargoudr.  Breard,  inpra,  affirmed. 
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TuTORSBiPOF    A  PPEAL  from  the  District  Court  of  Ouachita,  Copley,  J.     RichariUon^  for 
BxTiN.       j\^  ^Q  appellants.    No  counsel  appeared  on  the  other  side.    The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  This  is  a  probate  proceeding  in  which  the  testimony  taken  in  die 
court  below  was  not  reduced  to  writing  and  annexed  to  the  record,  and  in  which, 
further,  no  list  of  the  documents  offerred  in  evidence  was  made  out  as  required 
by  art  1042  of  the  Code  of  Practice.  The  appellants  ask  that  the  cause  be  re- 
manded, and,  under  the  view  taken  in  the  case  of  Pargoud  v.  Breard^  just 
determined,  their  application  must  be  granted. 

The  judgment  is  therefore  reversed,  and  the  case  remanded  for  further  pro- 
ceedings according  to  law,  with  leave  to  the  appeUants  to  file  oppositions  to  the 
account  rendered  by  the  defendant.  It  is  further  ordered  that  the  costs  of  this 
appeal  be  paid  by  the  defendant  and  appellee. 


Sandbrs   v.  Huet. 

The  evidOBceof  mn  ftttornvy.  in  whose  hands  a  note  had  been  placed  for  collection,  is  admis- 
■ible,  for  the  pnrpoae  of  preventing  a  donble  credit  for  the  lame  payment,  to  prove  that  a 
credit  endoned  on  the  note  waa  written  by  WimaftW,  and  that  it  waa  intended  to  be 
for  the  proceeda  of  certain  property  of  the  maker,  which  had  been  sold  to  make  a  pay- 
ment on  acooant,  althoogh  the  matter  waa  not  within  hia  personal  knowledge.  Per  Cur: 
The  evidence  does  not  contradict  nor  vary  the  written  credit,  bat  merely  goes  to  show 
its  origin  and  the  motive  of  the  party  doing  the  act  The  information  of  the  attoraey 
was  secondary,  and  probably  derived  from  his  dient ;  bat  to  reject  his  statement  on  tfao 
gfoond  of  hearsay,  woold  be  a  misapplication  of  the  role. 

APPEAL  from  the  District  Court  of  Jackson,  Copley,  J.  R.  W.  Richardson, 
for  the  pkdntiiT.  McGuire  and  Ray,  for  the  appellant.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  One  of  the  defendant's  notes  exhibits  the  following  endorse- 
ment: **This  note  is  entitled  to  a  credit  of  one  hundred  and  forty  six  doUars, 
this  20th  August,  1848."  The  credit  was  acknowledged  in  the  plaintiff's  peti- 
tion, but  without  stating  its  origin.  At  the  trial  of  the  cause  testimony  was  ad- 
duced by  the  defendant  to  prove  the  delivery  of  certain  cotton  by  the  defendant 
to  Colvin,  the  payee  of  the  note,  and  the  right  of  the  defendant  to  be  credited 
with  its  value.  In  order  to  prevent  the  allovTance  to  the  defendant  of  a  double 
credit  for  the  same  item,  the  plaintiff  offerred  the  testimony  of  his  attorney  to 
prove  that  the  credit  endorsed  on  the  note  was  for  the  cotton  delivered  by  the 
defendant;  that  he,  the  witness,  had  himself  written  the  credit  upon  the  note, 
believing  it  to  be  the  just  credit  for  the  cotton,  although  the  matter  was  not  with- 
in his  personal  knowledge.  We  see  no  objection  to  the  admissibility  of  the 
evidence.  It  did  not  contradict  nor  vary  the  written  credit,  but  merely  went  to 
show  its  origin  and  the  contemporaneous  motive  of  the  party  doing  the  act. 
It  b  obvious  that  the  information  upon  which  the  attorney  acted  was  seoondaiy. 
It  was  probably  derived  from  his  client.  But  to  reject  his  statement  on  the 
ground  of  hearsay,  would  be  a  misapplication  of  the  rule  which  excludee  such 
evidence. 

The  evidence  leaves  no  doubt  upon  our  minds  that  the  credit  endoned  upon 
the  note  was  for  the  cotton  delivered  to  the  finrmer  hdder  by  the  defondant*  and 
he  is  entitled  to  but  one  credit  for  it.    The  only  difficulty  upon  this  branch  of 
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the  case  is,  whether  the  defendant  10  entitled  to  a  credit  for  the  nett  proceedB      Bakdkrs 
of  the  cotton  as  shipped  and  sold  by  Colvin  for  the.  defendant's  account,  or  to  a        huet. 
credit  at  a  certain  price,  at  which,  as  the  defendant  contends,  Colvin  agreed  to 
take  it.     The  evidence  on  this  subject  is  conflicting,  but  preponderates  in  favor 
of  tiie  former  hypothesis. 

We  deem  it  unnecessary  to  enlarge  upon  the  facts  of  the  case.  After  a  fuU 
discussion  by  counsel,  and  a  careful  perusal  of  the  evidence,  we  are  of  opinion 
that,  the  judgment  of  the  court  below  has  done  justice  between  the  parties. 

Judgment  cffirmtd. 


HOLLON  V.  SaFP. 

Improvements  made  upon  the  public  lands  of  the  United  States,  where  the  party  making 
them  is  not  in  a  situation  to  avail  himself  of  the  pre-emption  laws^  cannot  form  the  ob- 
ject of  a  contract.  The  valoe  of  improvements  so  made  cannot  be  recovered  from  a  par- 
chaser  of  the  land  from  the  United  States ;  and,  if  possession  of  the  land  be  retained 
from  the  latter  by  the  person  who  made  such  improvements,  damages  will  be  allowed  tot 
the  detention. 

Art.  500  of  the  Civil  Code  is  not  applicable  to  materials  used,-  nor  labor  expendedr  in  making 
settlements  on  the  national  domain  of  the  United  States. 

APPEAL  from  the  District  Court  of  Bossier,  OlcoU,  J.  McOvire  and  JRay, 
for  the  appellant.  Lawson,  for  the  defendant.  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  plaintiff  purchased  from  the  United  States  certain  quarter 
sections  of  land  upon  which  l^e  defendant  was  then  living,  and  he  has  brought 
this  action  to  recover  the  land  so  purchased.  The  defendant  does  not  deny  hi» 
title,  nor  does  he  pretend  to  have  been  in  a  situation  to  avul  himself  of  the  pre- 
emption laws  of  the  United  States;  but  he  alleges  that  he  improved  the  land  m^ 
good  faith,  and  asks  a  judgment  in  reconvention  for  the  value  of  his  improve^ 
ments.  The  judgment  was  in  favor  of  the  plaintiff  ibr  the.  land,  and  further  de« 
creed  that  he  should  pay  the  defendant  three  hundred  dollars  for  the  improve- 
ments, before  taking  possession.  From  the  latter  part  of  the  judgment  ther 
plaintiff  has  appealed. 

This  case  does  not  differ  in  principle  from  that  of  Jenkins  v.  Cfihhan,  3  An*' 
204,  in  which  we  held  that  improvements  made  upon  the  public  lands,  where 
the  party  making  them  is  not  in  a  situation  to  avail  himself  of  the  pre-emptioA 
tion  laws,  cannot  form  the  subject  of  a  contract.  The  counsel  for  the  defendant 
controverts  the  correctness  of  that  decision,  and  contends  that,  under  article  50O 
ef  the  Civil  Code,  the  defendant  is  entitled  to  recover  the  value  of  the  materials 
employed  by  him,  and  the  cost  of  the  workmanship,  even  if  he  were  a  possessor 
in  bad  faith.  We  are  of  opinion  that  this  article  of  the  Code  is  not  applicable  to 
materials  used,  and  labor  expended,  in  making  settlements  on  the  national  domain. 

"When  the  State  of  Louisiana  was  admitted  into  the  Union  the  people  thereof 
forever  disclaimed  all  right  and  title  to  the  waste  or  unappropriated  lands  within 
its  limits,  and  stipulated  that  the  same  should  be,  and  remain  as  they  were 
under  the  territorial  government,  at  the  sole  and  entire  disposition  of  the  United 
States,  free  from  taxation  by  the  State. 

Under  this  treaty  0tipu]atM>n,  the  general  government  has  continQed  to  legis- 
late for  the  preservation,  settlement,  and  gradual  alienation  of  those  lands,  aa  it 
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HoLLON       did  during  the  existence  of  the  territory,  and  without  opposition  from  the  State. 

g^p  The  legislation  of  Congress  on  this  subject,  so  fiir  as  it  is  autiiorised  by  the 

treaty,  is  necessar^y  exclusive,  and  subject  to  no  modification  or  control  by  local 

laws.     No  ri^t  can  be  acquured  in  relation  to  the  public  lands  except  under  the 

authoriQr  of  Congress. 

The  sale  of  the  land  in  controversy  to  the  plaintiff  in  this  case,  fixed  the 
condition  of  the  defendant  as  a  trespasser,  and  left  him  without  any  claim  which 
a  court  of  justice  can  enforce. 

We  will  allow  the  plaintiff  fifty  dollars  damages,  for  the  unjust  detention  of 
the  land  by  the  defendant. 

It  is  therefore  ordered  that,  the  judgment  in  this  case  be  reversed.  It  Is  far- 
ther ordered  that  the  plaintifif  recover  of  the  defendant,  the  south  half  of  die 
south  east  quarter  of  section  no.  eight,  in  township  no.  eighteen,  of  range  no. 
twelve;  and  the  north  east  quarter  of  the  north  east  quarter  of  section  do. 
seventeen,  in  township  no.  eighteen,  of  range  no.  twelve.  It  is  further  ordered 
that  the  plaintiff  recover  of  defendant  fifty  dollars  damages,  with  the  costs  in 
both  cases. 


Dick  et  al.  t;.  Gilmer,  Administrator,  et  aL 

Wbere  another  action  i«  pending  before  the  tame  tribonal,  between  the  aame  parties,  fer 
the  same  object,  and  growing  out  of  the  tame  canae  of  action,  the  caa e  nraat  be  dismiaaed, 
if  the  exception  Utii  pendeniit  be  pleaded.    C.  C.  335. 

APPEAL  from  the  District  Court  of  Caddo,  OlcoU,  J.     LatDSon^  for  the 
appellants.     To€ld,  CHlbert^  Cretin,  and  Spofford,  for  the  defendants.     The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  We  are  of  opinion  that  the  exception  of  litupendenre  was 
properly  sustained.  The  former  suit  was  between  the  same  parties,  for  the  same 
object,  and  growing  out  of  the  same  cause  of  action.     C.  C.  335. 

We  are  unable  to  perceive  any  force  in  the  suggestion  by  counsel  that,  in  the 
issues  made  in  the  former  suit,  the  present  plaintiffs  occupied  the  poaition  of 
interveners.  That  position  was  voluntarily  assumed  by  them ;  Wolfe  joined 
issue  with  them  ;  and  a  judgment  in  that  suit  would  form  res  judicata  upon 
tiie  subjects  presented  now.  There  is  a  strong  analogy  between  the  pleas  of 
res  judicata  and  litispendence ;  and  it  is  a  fair  test  of  the  present  exception 
to  enquire  whether,  if  there  were  final  judgment  in  the  former  suit,  such  judg- 
ment would  support  the  plea  of  res  judicata  in  this.  Exceptioni  rei  judicatae 
affinis  admodum  est  exceptio  litis  pendentis.     Voet,  De  Exceptionibus. 

The  exception  of  litispendence  rests  on  a  wise  public  policy.  Were  it  not 
recognized  by  the  law,  the  consequences,  as  is  weU  remarked  by  Merlin,  would 
be  not  less  absurd  than  dangerous.  Suits  might  be  indefinitely  multiplied,  and 
the  citizen  would  be  exposed  to  the  expense  and  annoyance  of  several  attacks, 
at  the  same  time,  for  the  same  matter.  The  simplicity  and  uniformity 
which  should  reign  in  the  administration  of  justice,  might  be  superseded  by  the 
confusion  and  contradiction  of  diflferent  proceedings  and  judgments  upon  the 
same  subject. 

Judgment  cLffirmed.^ 

*  A  shnilar  judgment,  for  the  same  reaaons,  waa  rendered  at  the  same  term,  in  tlie  case 
of  Beirns  et  al,  against  the  sane  defendants.    R, 
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Copley  u.  Snow* 

Where  interrogatories  propoanded  by  a  plaintiff  to  a  garnishee  do  not  diiclosc  the  amount 
of  plaintiff's  judgment,  and  it  is  not  shown  to  have  been  otherwise  notified  to  ^e  garni- 
shee, judgment  cannot  be  rendered  against  him,-  on  his  failure  to  answer,  for  the  amount 
of  plaintiff's  judgment. 

WTiere  a  plaintiff,  by  whom  interrogatories  had  been  propounded  to  a  garnishee,  after  a 
written  motion  to  have  them  taken  for  confessed,  goes  to  trial  upon  the  merits,  without 
requiring  the  action  of  the  comrt  upon  his  motion,  and  permits  the  garnishee  to  offer  his 
answers  in  evidence,  without  excepting  to  their  being  received,  the  answers  must  be  con 
■idered  as  uncontradicted,  and  judgment  may  be  rendered  in  accordance  therewith. 

APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.     Purvis,  for  the 
appellant.     McGuire  and  Ray,  for  the  garnishee.     The  judgment  of  the 
court  was  pronounced  by 

Slidell,  J.  The  plaintiff,  having  obtained  a  judgment  against  Snow  and 
issued  execution,  propounded  interrogatories  to  Bres,  as  garnishee.  After  the 
lapse  of  the  time  designated  in  the  citation,  the  plaintiff  obtained  an  order  that 
the  interrogatories  be  taken  as  confessed,  and  judgment  against  the  garnishee. 
Upon  motion  for  a  new  trial,  accompanied  by  answers  to  the  interrogaries,  the 
judgment  was  set  aside.  The  cause  being  aftei*wards  heard  upon  the  merits, 
there  was  judgment  in  favor  of  the  garnishee,  fi-om  which  the  plaintiff  has 
appealed. 

It  is  said  that  the  court  erred  in  setting  aside  the  judgment  agamst  the  garni- 
shee, and  in  permitting  him  to  file  his  answers  to  the  interrogatories.  Whether, 
under  ordinary  circumstances,  the  neglect  of  the  garnishee  would  have  been 
irremediable,  it  is  unnecessary  to  decide.  The  judgment  which  condemns  the 
garnishee  was  clearly  erroneous;  because  the  interrogatories  did  not  disclose  the 
amount  of  the  plaintiff  *s  judgment  against  Snow,  nor  had  it  been  otherwise  no- 
tified to  him. 

After  the  answers  were  filed,  the  plaintiff  filed  a  written  application  that  the 
interrogatories  might  be  taken  as  confessed,  upon  the  ground  that,  the  answers 
were  not  specific,  but  uncertain  and  insufficient.  Subsequently  the  cause  was 
continued  from  time  to  time,  and  was  at  length,  as  it  would  seem,  tried  upon 
the  merits,  the  plaintiff  offering  in  evidence  portions  of  the  proceedings  in  the 
cause,  and  the  garnishee  his  answers  to  interrogatories,  to  the  introduction  of 
of  which  in  evidence  no  exception  was  taken.  These  answers  deny  any  in- 
debtedness to  Snow.  The  interrogatories  were  propounded  in  general  terms, 
and  the  answers  were  expressed  in  a  similar  manner. 

We  are  not  prepared  to  say  that,  the  plaintiff  was  entitled  to  a  more  detailed 
account  of  the  tranBactk)n^  of  Bres  with  Snow  in  answer  to  the  interrogatorief 
a0  propounded.  But  if  he  were,  he  should,  instead  of  going  to  trial  upon  the 
merits,  have  required  the  action  of  the  court  upon  the  motion  already  noticed, 
which  does  not  appear  to  have  been  notified  to  the  garnishee,  nor  passed  upon 
by  the  court;  or  he  should  have  excepted  to  the  introduction  of  the  answers  in 
evidence.  Standing  uncontradicted,  they  justify  the  judgment  rendered  in  favor 
of  the  garnishee.  *  Judgment  affirmed. 
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Succession  of  Wells. 

Where  a  resident  of  another  State,  who  diea  here  without  havingr  acquired  a  domicil,  leaves 
a  tofltament  execnted  in  the  State  in  which  he  resided,  the  effect  of  sach  testament  apoo 
slaves  and  moveables  in  his  possession  In  this  State  at  the  time  of  bis  death,  mast  de- 
pend apon  the  Jorispnidence  of  the  State  in  which  the  testament  was  execated. 

APPEAL  from  the  District  Court  of  Caddo,  OlcotU  J-  J-  W.  Janes,  for  the 
absent  heirs,  appelhmts.  Spofford,  on  the  same  side.  Terrell,  H&dgc* 
Gilbert  and  Landrum,  for  the  curator.  The  judgment  of  the  court  was  pro- 
nounced by 

EusTis,  C.  J.  This  is  an  appeal  from  a  decree  of  the  District  Court,  ntting 
in  the  parish  of  Caddo,  by  which  the  will  of  the  deceased,  Bannister  Wflls, 
was  admitted  to  probate,  and  ordered  to  be  executed ;  and  Mary  WelU,  the 
surviving  wife  of  the  deceased,  was  recognized  as  exclusive  owner  of  the  slaves 
and  personal  propeity  of  which  the  deceased  died  possessed,  and  which  were 
in  the  hands  of  Joel  U,  Hardtcick,  who  was  the  administrator  of  the  succession. 
The  deci'ee  further  directed,  that  she  be  put  in  possession  of  said  property,  and 
that  the  admmistrator  account  to  the  said  Mary  Wells,  within  twenty  days  from 
the  signing  thereof.  It  would  appear  that  those  proceedings  were  conducted 
contradictorily  with  the  administrator  and  the  attorney  appointed  to  represent 
the  absent  heirs ;  the  latter  has  taken  this  appeal. 

A  bill  of  exceptions  was  taken  by  the  appellant  to  the  decision  of  the  dis- 
trict judge  in  compelling  the  trial,  and  another  as  to  the  mode  of  conducting 
tlie  argument ;  neither  of  which  we  deem  it  material  to  notice. 

The  will  appears  to  have  been  executed  in  1843,  in  the  State  of  Mis^ssippi ; 
the  deceased  died  in  the  parish  of  Caddo,  iu  February,  1849,  and,  before  leav- 
ing Mississippi,*  he  made  a  division  of  property  with  his  wife,  who  remained 
at  home,  reserving  to  himself  notliing  but  the  property  which  he  took  with  him 
in  his  journey  of  migration,  during  which  he  died. 

The  deceased  had  not  changed  his  original  domicil  in  Mississippi,  having 
acquired  no  other ;  and  the  effect  of  the  will  upon  the  property  of  which  he 
died  possessed,  to  wit,  slaves  and  moveables,  and  also  that  of  the  entire  change 
in  his  property,  on  his  departure  for  another  residence,  upon  the  will  previously 
made,  are  matters  which  depend  upon  the  jurisprudence  of  Mississippi. 

Upon  these  questions,  the  evidence  of  counsel  learned  in  the  law  ought  to 
have  been  furnished.  Without  such  assistance,  we  do  not  feel  oorselvea  at  li- 
berty to  decide  them.  The  trial  was  had  in  the  court  below,  without  any 
sufficient  preparation,  and  bears  evident  marks  of  precipitancy.  The  case  in- 
volves questions  of  difficulty,  at  leasts  to  us  ;  and  we  are  not  permitted  to  ehee 
it  upon  the  showing  which  the  surviving  wife  has  made.  The  heirs  of  the  hus- 
band do  not  appear  to  have  been  recognized — ^three  only,  his  sisters,  having  pre- 
sented themselves,  and  claimed  their  rights  ;  and  it  is  not  alleged  tiiat  they  are 
liis  sole  heirs. 

It  is,  therefore,  decreed,  that  the  judgment  appealed  from  be  annulled,  and 
tiie  case  remanded  for  further  proceedings,  according  to  law ;  the  costs  of  this 
appeal  to  be  borne  by  the  appellee. 


•  In  January,  1849. 
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Bailey  r.  Morrison.  47  100! 

I    4    &23 

The  natural  tutrix  of  a  miuor  child  may  emigrate  to  another  State  of  the  Union,  and  take    |_lLizi^ 
her  infant  cliild  with  her. 

Although  a  natural  tutrix  who  marries,  without  being  authorised  by  the  judge  on  the  advice 
of  a  family  meeting  to  retain  the  tutorship,  will  lose  it,  yet  she  may  be  subsequently  ap- 
pointed, as  any  other  person,  dative  tutrix ;  and  where  the  tutonhip  was  forfeited  by 
the  marriage  of  the  tutrix  in  another  State,  to  which  she  had  emigrated,  she  may  be  there 
appointed  guardian  of  the  minor,  and  will  stand  in  the  position  of  any  other  guardian 
of  a  minor  appointed  in  the  State  to  which  she  had  removed ;  and  under  the  stat.  of  1 
April,  1843.  she  may,  on  proof  of  her  appointment,  without  qualifying  as  tutrix  here  un- 
der our  laws,  compel  one  who  had  been  subsequently  appointed  tutor  to  the  minor  by  a 
court  of  this  State,  to  account ;  and,  where  it  is  shown  that  the  debts  of  the  succession 
through  which  the  property  descended  to  the  minor  have  been  paid,  she  may  receive  the 
funds  in  his  hands,  and  take  possession  of  the  immovables. 

Lands  of  a  minor,  situated  in  this  State,  cannot  be  sold  though  at  the  instance  of  a  foreign 
tutor,  without  the  advice  of  a  family  meeting.  Such  a  tutor  has  ftdl  power  to  administer 
by  an  attorney  in  fact,  the  real  property  ot  his  papil  situated  in  this  State ;  but  the  rules 
regulating  the  alienation  of  the  real  property  of  minors  are  uniform,  and  independent  of 
the  tutor's  domiciL 

Sec  2  of  the  stat  of  1  April,  1843,  allowing  any  tutor  or  guardian,  appointed  in  anotiber 
State  of  the  Union,  to  remove  the  property  of  his  pupil  from  this  State,  applies  to  cases  in 
which  the  estate  of  the  minor  has  been  converted  into  money ;  but  does  not  authorize  the 
sale  of  real  property  belonging  to  the  minor  situated  here,  without  the  advice  of  a  family 
meeting. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley,  J.  Sharp,  for  the 
plaintiff.  Purvis,  for  the  appellant.  The  judgment  of  the  court  was  pro- 
nounced by 

RosT,  J.  The  plaintif};  Adeline  Tufts,  was  married  to  Jno,  Dowell,  in  the 
parish  of  Ouachita,  in  November,  1840.  In  1843  Dowell  died,  leaving  Henry 
Elbridge  Dowell,  his  son,  the  only  issue  by  his  marriage  with  the  plaintilf.  A 
few  days  after  his  death,  the  pJaintilT  was  confirmed  as  natural  tutrix  to  the  mi- 
nor. She  removed  soon  after  to  her  mother'js  residence  in  Massachusetts,  and 
took  hor  son  with  her.  She  resided  there  until  the  fall  of  1647,  when  she  inter- 
married with  her  present  husband,  Joseph  Bailey^  and  removed  with  him  to  his 
residence  in  Connecticut,  and  is  permanently  settled  there  with  tlie  minor. 

The  plaintiff  contracted  this  marriage  without  having  been  authorised  by  a 
family  meeting  to  retain  the  tutorship ;  she  was  therefore,  ipso  facto,  deprived 
of  it;  and  the  defendant,  who  is  a  relation  of  the  minor,  caused  himself  to  be 
appointed  by  the  judge  on  the  advice  of  a  fiimily  meeting,  and  took  posBe8Bk)n  of 
the  minor's  estate. 

On  the  23  March,  1849,  the  plaintiff  presented  a  petition  to  the  Court  of  Pro- 
bates for  the  district  of  Grroton,  in  the  State  of  Connecticut,  where  she  resides, 
representing  that  her  minor  son  had  inherited  an  estate  in  Louisiana,  which  she 
desired  to  remove  to  Connecticut;  she  asked  to  be  appointed  guardian,  and  offer- 
ed to  give  bond  for  the  safe  administration  of  that  estate.  She  accordingly  gave 
bond  in  the  sum  of  $5,000,  and  was  appointed.  This  proceeding  was  had  un- 
der the  authority  of  the  case  oi  Fisk  v.  Fisk,  2  An.  71. 

The  plaintiff  represents  that  the  defendant  is  in  the  possession  of  her  son's 
estate ;  she  prays  that  she  may  be  recognized  as  guardian ;  that  the  defendant 
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Bailet       may  be  oi'dered  to  render  an  account,  and  to  pay  over  to  her  the  funds  in  his 
Morrison,     hands.     She  finally  asks  for  a  decree  of  court  to  sell  the  land  belonging  to  the 
minor,  in  order  that  she  may  remove  the  proceeds  to  Connecticut. 

The  defence  is,  that  the  plaintiff  has  been  deprived  of  tiie  tutorship,  and  could 
not  be  legally  re-appointed;  that  if  she  could,  she  must  give  bund  here  as  other 
tutors ;  that  guardians  appointed  in  the  other  States  have  no  right  to  interfere 
with  tutors  appointed  under  the  laws  of  this  State;  that  much  of  the  property 
of  the  minor  is  immovable,  and  cannot  be  taken  care  of  by  a  guardian  reaiding 
out  of  the  State ;  that  this  land  produces  fruits,  and  the  sale  of  it  at  this  time 
would  work  an  irreparable  injury  to  the  minor. 

There  was  judgment  in  favor  of  the  plaintiff,  recognizing  her  as  guardian,  and 
ordering  the  defendant  to  account  to  her  for  the  money  in  his  hands.  The 
court  being  further  of  opinion  that,  the  other  points  raised  by  the  pleadings 
could  not  be  determined  in  the  present  action,  reserved  the  rights  of  the  parties 
in  relation  thereto.  The  defendant  has  appealed ;  and  the  plaintiff  asks  that  the 
judgment  be  amended  in  her  favor,  so  as  to  authorise  her  to  sell  the  land  with- 
out the  inteiTention  of  a  family  meeting,  and  to  remove  the  pn>ceeds  to  die 
State  of  Connecticut. 

The  plaintiff  has,  we  think,  made  out  a  case  of  bond  fide  removal  to  another 
State ;  and  there  is  no  doubt  that  she  had  the  right  so  to  emigrate,  and  to  take  her 
infant  child  with  her.  Story*s  Conflict  of  Laws,  p.  505.  9  Mart.  543.  4  Mart. 
715.     7  La.  543. 

Although  the  plaintiff  lost  the  tutorship  by  marrying  without  being  authorized 
by  the  judge,  on  the  advice  of  a  family  meeting,  to  retain  it,  she  might  subse- 
quently have  been  appointed  dative  tutrix,  as  any  other  person.  This  constitutes 
no  objection  to  her  appointment  in  Connecticut.  See  Merlin's  Rep.  verbo  Tu- 
tele,  §3,  art.  3.     2  Duranton,  no.  427.     Robins  v.  Wells,  5  N.  S.  382. 

It  may  therefore  be  conceded  that  the  plaintiff,  under  her  appointment,  stands 
in  the  same  situation  as  the  foreign  guardian  of  a  minor  bom  in  the  State  of 
Connecticut,  and  inheriting  propeily  in  Louisiana. 

The  Ist  section  of  the  act  of  1843,  provides  :  ♦*  That  hereafter,  any  person 
who  has  been,  or  shall  be,  appointed  tutor  or  guardian  of  any  minor  residing 
out  of  the  State  of  Louisiana,  but  within  the  United  States,  and  who  has  quali- 
fied as  such,  in  conformity  with  th&  laws  of  the  State  where  said  appointment  is 
made,  shall  be  entitled  to  sue  for,  and  recover,  any  property,  rights,  or  credits, 
belonging  to  said  minor,  within  this  State,  upon  his  producing  satisfactory  evi- 
dence of  his  appointment  as  aforesaid,  without  being  under  the  necessity  of 
qualifying  as  tutor  of  said  minor,  under  tiie  laws  of  Louisiana." 

Under  this  provision  of  law  there  can  be  no  doubt  of  the  right  of  the  plaintiff 
to  compel  the  defendant  to  account;  and,  as  it  is  satisfactorily  shown  that  the 
debts  of  the  succession  through  which  this  property  descended  to  the  minor 
have  all  been  paid,  she  is  entitled  to  receive  the  funds  in  the  hands  of  the  de- 
fendant, and  to  take  possession  of  the  inunovable  property.  We  are,  therefore, 
of  opinion  that  there  is  nothing  in  the  judgment  of  which  the  defendant  can 
complain. 

We  are  further  of  opinion  that  the  judge  did  not  err,  in  refusing  to  order  the 
sale  of  the  lands  of  the  minor  without  the  advice  of  a  family  meeting.  There 
is  no  law  to  authorize  such  a  proceeding.  A  foreign  tutor  has  full  power  to  ad- 
minister the  real  property  of  his  ward,  situated  in  this  State,  by  an  attorney  in 
feet.     Chiapella  v.  Couprey,  8  La.  88.    If  he  neglects  to  do  to,  it  is  made  the 
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duty  of  the  courts  of  this  State  to  appoint  a  tutor  ad  bona,  for  that  purpose ;  but       Bailit 
the  rules  regulating  the  alienation  of  the  real  property  of  minors  are  uniform,     morruon. 
and  independent  of  the  tutor's  domicil. 

The  2nd  section  of  the  act  of  1843,  allowing  the  tutor  to  remove  the  property 
of  the  minor  from  the  State,  applies  to  cases  in  which  the  estate  of  the  minor 
has  been  converted  into  money,  and  does  not  authorize  the  sale  of  real  estate  in 
the  manner  prayed  for.  Judgment  qffirmed. 


Sears,  AdmiDistratrix,  v*  Willson  et  al. 

Where  no  petition  and  citation  of  appeal  have  been  served  on  the  appellee,  it  miut  appear 
from  the  record  that  the  appeal  was  granted  on  motion  in  open  court,  or  it  mnat  be  dis- 
missed. 

APPEAL  from  the  District  Court  of  Morehouse,  Copley^  J,  M^Chtire,  Ray, 
Hunter,  and  Mathews,  for  the  plaintiff.  Baker,  for  the  appellants.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  who  is  the  appellee,  has  moved  to  dismiss  the 
appeal  on  the  ground  that,  it  does  not  appear  on  the  record  that  tiie  appeal  was 
granted  on  the  motion  of  the  appellant  in  open  court,  as  reqmred  by  the  sta- 
tute in  cases  where  the  appeal  is  not  taken  by  petition  and  citation  served  on 
the  appellee.  We  deem  it  indispensable  to  adhere  to  the  requisitions  of  the 
act,  which  dispenses  with  the  service  of  the  petition  and  citation  of  appeal,  by 
providing  that  parties  are  held  to  receive  notice  of  an  appeal,  by  motion  being 
made  in  open  court,  where,  by  a  fiction  of  law,  they  are  supposed  to  be  present 
during  the  term  at  which  the  judgment  was  rendered.  St.  Avid  v.  Pichot,  3 
Annual,  9. 

The  entries  on  the  minutes  contain  no  motion  for  an  appeal.  They  indicate 
great  irregularity  and  looseness,  and  read  thus  :  **  Motion  for  new  trial  filed. 
Motion  for  new  trial  overruled.  Appeal  granted.  Bond  fixed  for  a  suspensive 
appeal,"  &c. 

The  motion  to  dismiss  must  prevail.  Appeal  dUmUsed. 


Anderson  v.  Smith  et  al. 

X  party  who  obtained  possession  of  the  land  in  controversy,  not  as  owner,  bat  with  the 
consent  and  autliorization  of  another,  cauuot  maintain  a  possessory  action  against  the 
latter. 

Parol  evidence  of  third  persons  of  a  verbal  contract  to  sell  land,  will  not  sapport  an  action 
for  specific  performance,  nor  for  damages, 

APPEAL  from  the  District  Court  of  Jackson,  Copley,  J.    M'Guire,  and  Ray, 
for    the  plaintiff.     Stillman  and   CoUinsworth,  for  the  appellant.     The 
judgment  of  the  court  was  pronounced  by 

KosT,  J.  The  plaintiff  alleges  that  he  is  the  owner  of  eight  superficial 
acres  of  land,  which  the  defendants  illegally  withhold  from  him.  He  asks  to 
be  put  in  possession  of  the  land,  and  prays  for  damages. 
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AifDKRflON  One  of  the  defendants  has  disclaimed  all  right  to  die  land.  The  answer  of 
Smith  ^®  other  is  that,  he  is  in  possession,  since  1845,  with  the  knowledge  and  con- 
sent of  the  plaintiff;  that  the  said  plaintiff  made  a  verbal  contract  with  him,  to 
convey  to  him  sixty  acres  of  land,  including  the  eight  acres  in  controversy,  as 
soon  as  the  mortgage  then  existing  upon  said  land  was  raised,  and  that  he  went 
into  possession  under  that  agreement ;  and  that  the  plaintiff  fraudulently  refuses  to 
execute  said  contract.  The  defendant  prays  that  the  plaintiff  be  adjudged  to 
execute  this  contract,  and  to  pay  him  damages.  The  case  was  tried  before  a 
jury,  and  judgment  rendered  on  the  verdict,  in  favor  of  the  plaintiff,  for  the 
land,  and  $48  damages.     The  defendant  appealed. 

The  ground  on  which  the  appellant  mainly  relies  for  the  reversal  of  the  judg- 
ment is  that,  this  is  a  possessory  action ;  and  that,  as  he  had  been  in  actual 
possession  more  than  one  year  when  it  was  commenced,  the  judgment  should 
have  been  in  his  favor. 

Whether  the  action  be  petitory,  or,  as  alleged,  possessory,  is  immaterial,  un- 
der the  pleas  set  up.  The  defendant  has  alleged  in  his  answer,  and  has  proved 
on  the  trial,  that  he  went  into  possession  of  the  land  in  controversy  with  the 
consent  and  authorization  of  the  plaintiff,  and  holds  under  him.  He  did  not, 
therefore,  possess  as  owner,  and  could  not  have  maintained  a  possessory  action. 

In  the  case  of  Marionmaux  v.  Edwards,  4  An.  103,  we  held  that  no  action, 
either  for  a  specific  performance,  or  for  damages,  would  lie  on  a  verbal  con- 
tract to  sell  land.  This  decision,  with  which  we  have  no  reason  to  be  dissatis- 
fied, is  conclusive  against  the  defendant,  so  far  as  his  claims  for  the  land  and  for 
damages  are  involved. 

The  plaintiff  has  claimed  damages  for  the  wrongful  detention  of  his  land  by 
the  defendant ;  the  jury  allowed  $48  ;  and,  after  perusing  the  evidence,  we  are 
unable  to  say  that  they  erred.  Judgment  affirmed. 


Tew  v.  Labiche  et  al. 

A  pa>inent  on  account  made  by  the  makerof  a  promissory  note  to  a  person  not  in  possession  of 
the  note,  nor  authorized  by  the  owner  of  the  note  to  receive  payment,  and  which  was  never 
received  by  the  owner,  will  not  entitle  the  maker  to  a  credit  for  its  amount. 

An  agent  employed  to  make  or  conclude  a  contract  has  not,  as  a  matter  of  counse,  any  inci- 
dental authority  to  receive  payments  wliich  may  become  dne  under  iL 

Where  the  title  of  a  holder,  before  maturity,  of  a  negotiable  note,  is  not  effected  by  any  rea- 
sonable suspicion,  a  mere  partial  failure  of  consideration  between  the  originaJ  parties 
is  not  sufficient  to  throw  upon  him  the  burden  of  showing  for  what  value  he  became  the 
holder. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J,     Garrett,  for  the 
appellant.     Taliaferro,  for  the  defendants.     The  judgQ^ent  of  the  oourt 
was  pronounced  by 

Slidell,  J.  The  defendants  having  taken  an  order  of  seizure  and  sale  upon 
two  mortgage  notes,  the  plaintiff  obtained  an  injunction  to  stay  its  execution. 
The  proceeding  subsequently  assumed  the  form  of  the  via  ordinaria.  The  notes 
are  each  for  the  sum  of  $2,549  81,  dated  on  the  15th  April,  1843,  and  pay- 
able, one  on  the  Ist  January,  1845,  and  tiie  other  on  the  1st  Januaiy,  1846. 
They  are  both  made  by  the  plaintiff,  to  the  order  of  Jacques  Lastrapes,  and 
L<mis  F,  Lastrapes,    The  note  due  Ist  January,  1845,  was  protested  at  its  ma- 
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turify,  at  \he  request,  as  appears  by  the  notarial  protest,  of  the  cashier  of  the  Tew 

Bank  of  Louisiana ;  and  it  also  appears,  by  the  same  instrument,  that  at  that      i^abichb 
time  the  note  bore  the  blank  endorsement  of  the  payees,  of  Labiche,  and  of 
Follain  and  Bellocq» 

The  prominent  question  presented  in  this  cause  is,  whether  the  plaintiff  is 
entitled  to  credit,  on  the  note  protested  4th  January  1845,  for  a  payment  made 
by  her,  on  the  20th  February  1845,  to  R.  Garland^  and  which  is  exhibited  by 
the  following  receipt : — 

"  ISexo   Orleans,  February  20<A,  1846. 

"  Received  of  Mrs,  Sarah  Y,  Tew<,  the  sum  of  fifteen  hundred  doDars,  which 
is  to  be  credited  on  her  note,  to  Messrs*  Jacques,  and  Louis  F,  Lastrapes,  for 
the  sum  of  $2,549  81,  due  the   1st  January  1845,  secured  by  mortgage,  of 
record  in  the  office  of  the  judge  of  the  parish  of  Catahoula. 
(Signed),  R.  Garland, 

Atty.  in  fact  of  Jacques  and  Louis  F.  Lastrapes." 

It  is  not  disputed,  on  the  one  hand,  that  the  receipt  is  genuine,  and  that  the 
money  was  really  paid  by  the  plaintiff  to  Garland  ;  nor  is  it  pretended,  on  the 
other  hand,  that  Garland  ever  paid  the  money  to  the  persons  whose  agent  he 
assumed  to  be. 

It  must  be  conceded,  as  a  general  principle  of  law,  that  a  payment  to  be  valid 
must  be  made  either  to  the  lawful  proprietor  of  the  debt,  or  to  some  person  autho- 
rized by  him  to  receive  it.  It  is  also  clear  that  payment  to  an  agent  properly  au- 
thorized, is  equivalent  to  payment  to  the  principal.  Quod  jussu  alterius  solvitur 
pro  eo  est  quasi  ipsi  solutum  csseL  The  question  then  is,  was  Garland  autho- 
rized by  the  lawful  proprietors  of  the  note  to  receive  payment ;  or  was  he 
without  such  authority,  and  his  act  consequently  void  against  such  proprietor  ? 

Before  expressing  an  opinion  on  this  point,  it  is  necessary  to  recapitulate 
briefly  the  material  facts  proved  at  tlie  trial,  and  which  have  been  considered 
pertinent  by  counsel. 

Lastrapes,  Desmare  Sf  Co.  had  obtained  a  judgment,  in  the  District  Court 
at  Catahoula,  against  Johnson,  Stone,  and  others,  for  $4,870,  with  ten  per  cent 
interest,  from  the  24th  January  1838.  For  this  debt,  the  succession  et  Robert 
Fristoe,  opened  in  the  parish  of  Catahoula,  was  also  bound.  Some  time  prerious 
to  the  15rh  April  1843,  Lastrapes,  Desmare  Sf  Co.  had  transferred  this  judg- 
ment to  J.  Lastrapes  and  L.  F.  Lastrapes.  On  the  19th  March  1843,  J.  and 
L.  F.  Lastrapes,  by  act  under  private  signature,  appointed  Rice  Garland,  who 
wa»  their  brother-in-law,  ^*  their  agent  and  attorney  in  &ct,  to  sue  for  and  adjust, 
settle,  compromise,  novate  and  airange,  in  any  way  he  may  think  best,  the 
claims  now  due  us,  from  B.  E.  Johnson,  Stone,  the  estate  of  Fristoe,  and  [sued] 
upon  in  the  name  of  L.  Lastrapes,  Desmare  Sf  Co.,  in  the  District  Court  held 
in  and  for  the  parish  of  Catahoula  as  respects  said  Johnson  and  Stone,  and  pro- 
bated in  the  Probate  Court  of  said  parish  as  respects  tiie  estate  of  said  Robert 
Fristoe,  and  to  have  full  and  plenary  powers  to  act  in  the  premises,  as  our  inte^ 
rest,  may  seem  to  him  to  require  ;  and  all  such  actings  and  doings  of  our  said 
attorney  in  fact  shall  be  as  obligatory  and  binding  on  us,  aa  if  transacted  by 
ourselves." 

On  the  15th  April  1843,  Garland,  acting  under  this  power,  and  annexing  it 
to  the  notarial  act,  transferred  to  the  plaintiff  the  judgment  above  mentioned, 
and  all  the  rights  of  the  judgment  creditors  therein,  with  the  exception  of  a 
twe]ve-month*s  bond  given  in  that  case,  which  was  to  remain  in  its  then  situation 
until  paid  by  the  plaintiff;  in  which  case,  she  was  to  be  fully  subrogated  to 
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Tkw  the  rights  of  the  judgment  creditors,  the  obligees  in  the  bond.  This  traoBfer 
LiBrcHE  ^^  made  in  consideration  of  the  sum  of  $5,099  63,  in  payment  of  which 
Mrs,  Tew  gave  the  two  promissory  notes  above  mentioned,  and  execated  in 
the  same  notarial  act,  to  secure  their  payment,  a  mortage  of  certain  Irods  and 
slaves,  a  portion  of  which  were  already  encumbered  by  a  mortgage  which  she 
had  granted  in  favor  of  the  succession  of  Fristoe,  This  latter  mortgage  she 
covenanted  to  pay  and  satisfy  with  the  judgment  conveyed  to  her  by  Lastrapes^ 
Desmart  6f  Co,  The  plaintifTs  mortgage  notes  were  delivered  to  Garland^  as 
is  stated  in  the  act. 

On  the  6th  February  1644,  Mrs.  Tew  paid  to  Garland  the  amount  of  the 
twelve  month's  bond  above  mentioned,  which  was  executed  by  G.  Mayo  as 
principal,  and  by  /.  W,  Stone  and  Mrs.  Tew  as  sureties.  Garland  gave  her 
a  written  receipt  for  $1811,  as  in  full  for  the  bond,  signing  himself  attorney  in 
fiict  for  Las  trapes  t  Desmare  4'  Cb.  ;  and  it  is  infen-able  from  the  evidenre 
that  when  he  received  the  payment  he  had  the  bond  in  his  possession,  and  de- 
livered it  to  her.  The  bond  was  produced,  and  offered  in  evidence  in  the 
court  below. 

We  have  already  stated  that  Garland  received  the  $1,500  upon  her  note, 
from  the  plaintiff,  on  the  20th  February  1845.  In  a  letter,  subsequently  ad- 
dressed by  Garland  to  Lahiche,  the  defendant,  and  which  was  offered  in  eri- 
dence  by  the  plaintiff,  he  writes  as  follows  : — 

"  New  Orleans,  Feb.  22,  1845. 

**  Mr  DEAR  Sir  :  Yours  of  the  6th  instant  was  handed  tome  by  Afr.  Urbaim. 
I  have  paid  him  for  you  $600,  and  have  his  receipt.  I  understood  that  the  mulattD, 
Henry,  was  bid  off  to  you  at  $700,  and  I  was  to  have  him  at  that  price.  You 
are  mistaken  in  supposing  that  the  sum  of  $500  is  coming  on  the  amount  re- 
ceived by  me.  It  is  but  little  more  than  half  that  sum.  The  amount  received 
from  Madam  Tew  on  the  bond  was  about  $1750,  of  which  $850  was  paid  to 
Desmare  for  you,  and  $600  to  Mr.  Urbain.  If  you  will  send  down^  the  note 
of  Madam  7^ew,  due  last  January,  I  can  get  $1500  on  it,  in  the  course  of  next 
month,  or  in  April.  Colonel  Tew  was  here  a  few  days  ago,  and  has  made  an 
arrangement  for  the  money.  I  told  him  if  that  sum  was  paid  soon,  indulgence 
would  be  given  for  the  balance.  I  shall  be  in  Opelousas  between  the  10th  and 
15th  of  next  month,  and  will  settle  with  you  then.  Respectfully  and  truly 
yours,  "R.  Gari^and. 

**  Mr.  Pierre  Labiche,  Opelousas." 

The  defendants  offered  in  evidence  the  testimony  of  A.  Desmare,  a  resident 
of  New  Orleans,  who  deposes  that  he  received  the  plaintiff's  note,  due  l-4th 
January  1845,  from  Labiche,  in  April  1845,  accompanied  by  a  letter  from  La- 
biche, in  which  he  says,  that  he  had  informed  Garland  that  he  had  thought  of 
going  to  tiie  city,  but,  for  fear  of  being  disappointed,  he  sends  Desnutre  the 
note.  He  states  that  there  had  been  a  promise  to  pay  $1500  on  account,  and 
urges  Desmare,  if  it  is  paid,  to  let  him  know  at  ODce.  He  du-ects  him  to  ascer- 
tain when  the  debtor  can  pay  the  balance,  speaks  of  his  own  urgent  want  of 
funds,  and  his  intention,  if  the  payment  on  account  is  net  made,  to  foreclose  the 
mortgage,  and  buy  in  the  slaves,  of  which  he  stands  in  need.  To  this  Ietl»r 
Desmare  replied,  acknowledging  the  receipt  of  the  protested  note ;  stating  his 
supposition,  that  Garland  would  be  able  to  inform  him  where  he  should  make 
application  for  the  promised  payment.  Another  letter  was  also  written  by  La- 
biche to  Desmare,  on  the  23d  April  1845,  in  which  he  says,  in  substance,  that 
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he  had  received  a  letter  from  Garland  informing  him  that  Mr.  Tew  could  not  come         Tew 

to  New  Orleans  in  the  middle  of  April  as  he  had  promised,  but  had  promised      Labicue. 

to  come  about  the  end  of  the  month.     He  requests  Desmare  to  see  Garland,  to 

ask  if  he  could  depend  on  getting  a  payment,  and  to  say  to  him  that,  as  he,  La- 

bicke,  could  not  come  to  the  city  himself,  he  had  sent  the  note  to  Desmare  that 

he  might  i*eeeive  the  money  from  Mr,  Tew,  and  have  the  payment  endorsed  on 

the  note.     Desmare  replies,  on  the  9Bth  April,  as  follows  :— 

•*  Votre  lettre  de  22  de  ce  mois  m'est  parvenu  avant  hier  par  le  Panola,  mon 
cher  Labiche ;  j*avais  deja  prie  notre  ami  Garland  de  me  prevenir  aussitot  que 
Mr,  TVti^serait  en  ville ;  je  Pai  revu  depuis  a  ce  sujet ;  il  m'a  paru  persuade  que 
ce  monsieur  serait  ici  vers  la  fin  du  mois,  et  m*a  promis  de  me  faire  savoir  quand 
il  serait  arriv6.     II  faut  prendre  patience  et  esperer.'* 

On  the  11th  December  1646,  J.  and  L.  F,  Lastrapes  executed  in  favor  of 
Labiche  J  in  his  capacity  of  tutor,  executor,  &c.,  a  notarial  act  of  subrogation  of 
the  mortgage  given  by  the  plaintiff.  In  this  act  they  declare  that^  on  the  9th 
May  1843,  they  had  transferred  the  notes  to  him,  in  his  said  capacities  of  exe- 
cutor, tutor,  iu»i  in  consideration  of  the  sum  of  $5099  62,  which  they  ac- 
knowledge to  have  received  in  cash. 

It  is  admitted  by  tlie  parties  that  Garland  *Meft  New  Orleans  and  fled  the 
countfy,  about  the  last  of  November,  or  first  of  December,  1845,  to  avoid  a  cri- 
minal prosecution.** 

There  are  also  in  evidence  two  letters,  addressed,  in  June  and  July  1846, 
by  Mr.  Tew  to  Lahicke,  requesting  information  about  Garland,  and  asking  co- 
pies of  letters  to  Labiche,  suggesting  that  they  might  be  useful  in  case  of 
proceedings  against  Garland,  on  behalf  of  Mrs.  Tew. 

It  seems  to  us  clear  that,  so  far  as  Labiche  Is  concerned,  no  authority  is 
shown  from  him  to  Garland,  which  would  have  authorized  the  latter  to  obtain 
a  payment  on  account  of  the  note  from  the  plaintiff,  without  the  production  of 
the  note  itself.  The  plaintiff,  on  this  point,  did  not  profess  to  treat  with  him  as 
the  agent  of  Labiche,  but  of  the  Messieurs  Lastrapes  ;  and  Labiche,  although 
he  evidently  looked  to  Garland  for  advice  and  assistance  in  the  matter,  did 
not  consider  him  as  having  authority  to  collect  the  money  for  him,  nor  does  he 
appear  to  have  expected  that  Mrs.  Tew  would  pay  it  to  any  one  without  the 
production  of  the  note.  Hence  his  authorization  to  Desmare,  who  appeal's  to 
have  been  his  factor,  to  receive  the  money,  although  Garland  too  was  then 
in  New  Orleans ;  and  hence,  also,  -  his  transmission  of  the  note  to  Desmare. 
An  authorization  from  Labiche  cannot  be  deduced  from  the  collection  of  the 
bond  in  1844,  by  Garland.  Although  Labiche  was  evidently  interested  in  the 
proceeds  of  the  collections,  it  does  not  appear  that  the  bond  had  been  transfer- 
red to  him,  nor  that  he  had  constituted  Garland  his  agent  to  collect  it,  Gar- 
land professed  to  act  on  that  occasion  as  the  agent  of/,  and  L.  F.  Lastrapes  ; 
and  besides  would  seem  to  have  had  the  bond  in  his  possession,  as  we  find 
it  went  into  the  plaintiffs  hands  f  and  the  fair  inference,  in  the  absence  of 
countervailing  circumstances  is,  that  she  got  the  bond  when  she  paid  the  money. 

But  it  is  contended  by  the  plaintiff  that  Labiche  is  not  to  be  considered  as 
an  ordinary  holder,  for  value,  before  maturity,  in  the  ordinary  course  of  business ; 
that  the  plaintiff  had  charged  in  her  petition  that  he  was  not  the  real  owner  of 
the  note,  that  his  title  was  fictitious,  and  that  the  transfer  to  him  was  a  scheme 
devised  by  him  and  Lastrapes  to  defeat  the  equitable  defence ;  that,  under  the 
pleadings  and  the  circumstances  developed  by  the  evidence,  the  onus  was  thrown 

07    • 
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Tiw         upon  the  defendnnts  to  make  out  a  dear  title  to  the  notes,  for  a  Tahiable  < 
LabTche       deration,  before  maturity ;  that,  not  havmg  done  so,  the  defendants  must  be 
considered  as  standing  in  the  place  of  their  endorsers,  /.  and  L>  F.  Lastrapes; 
and  that  the  payment  to  Oarland  would  be  binding  upon  them,  were  they  the 
holders. 

The  evidence,  taken  as  a  whole,  does  not  sustain  the  positions  whicb  her 
counsel  assumes.  But  conceding,  for  the  purposes  of  argument,  that  he  is 
right,  the  case,  even  upon  that  hypothesis,  is  against  him. 

It  is  said  by  a  writer  of  respectable  authority  that,  if  money  be  due  upon  a 
written  security  it  is  the  duty  of  the  debtor,  if  he  pay  it  to  an  agent,  to  see  that 
the  person  to  whom  he  pays  it  is  in  possession  of  the  security.  For,  though 
the  money  may  have  been  advanced  tiirough  the  meoiom  of  the  agent,  yet,  if 
the  security  do  not  remain  in  his  possession,  a  payment  to  him  wiU  not  discharge 
the  debtor.  He  cites  authorities  to  the  effect  that,  even  the  agent's  being  usually 
employed  in  the  receipt  of  money  does  not  in  thb  instance  constitute  such 
authority  as  will  secure  the  debtor.  It  has  been  so  held,  in  respect  to  money 
paid  upon  a  bond  to  one  who  usually  received  money  for  the  obligee,  but  who 
had  not  the  custody  of  the  bond  in  question.  So,  even  where  the  obligor  had 
ibr  several  years  paid  the  interest  and  part  of  the  principal  to  an  agent  of  the 
lender  through  whom  the  money  had  been  bQrrowed,  who  had  not  the  possession 
of  the  bond,  but  had  regularly  paid  the  money  over  9o  the  obligee,  except  the  last 
payraentr  the  obligor  was  adjudged  to  pay  the  last  sum  over  again.  Mr.  Paley, 
however,  observes  that  perhaps  a  special  authority  from  the  obligee  mig^  be 
shown,  which  would  be  sufficient  without  possession  of  the  security.  See  Pa- 
ley  on  Agency,  275. 

Mr.  Chitty,  in  common  with  other  ynriters  on  the  subject  of  bills  and  notes, 
'  declares  that  it  is  neither  necessary  nor  prudent  to  pay  a  negotiable  note  to  a 

party  who  is  not  the  holder,  nor  without  his  first  producing  and  delivering  up  the 
instrument ;  and  obsewes  that  if,  for  want  of  distinct  evidence  of  payment,  it 
should  be  in  doubt  whether  it  was  made,  the  mere  circumstance  of  the  instru- 
raent  not  having  been  given  up^  wiU  afibrd  a  presumption  against  the  par^  who 
alleges  he  has  paid  it. 

It  seems  to  be  assumed  by  the  plaintiff  ihsX  the  power  gnren  by  the  Messieurs 
Lastrapes  to  Garland^  on  the  19th  March  1843,  authorized  him  to.  receive 
the  payment  in  question.  In  this  view  we  do  not  concur.  We  consider  that 
power,  the  terms  of  which  we  have  given  at  length,  as  covering  the  settlement  no- 
vation,  and  contract  generally,  made  with  Mrs.  Tew  on  the  15th  April  1843,  and  as 
expiring  when  that  matter  was  finished,  and  the  notes  payable  to  the  order  of  Afc#- 
sieurs  Lastrapes  were  received  by  Garlandi  and  delivered  to  his  principals.  Such 
is  its  reasonable  interpretation ;  and  we  have  not  the  ri^t  to  strain  it  beyond  its 
terms.  Now,  an  agent  who  is  employed  to  make,  or  negotiate,  or  oondude  a 
contract,  is  not,  as  of  course,  tb  be  treated  as  having  an  incidental  authority  to 
receive  payments  which  may  become  due  iTtader  such  contract.  An  agent,  says 
Mr.  Story,  authorized  to  take  a  bond,  is  not^  to  be  deemed  as  of  course  entitled 
to  receive  payments  of  the  money  due  under  the  bond.  But,  if  he  Is  entzusted 
with  the  cont'mued  possession  of  the  bond,  an  implication  of  such  authority 
may  be  deduced  from  that  fiact,  in  connexion  with  the  others.  Story  on  Agency, 
§  98. 

The  circumstance  of  GaWa?tJ'£receivingpayment  of  the  twelve  months'  bond, 
has  been  considered  with  reference  to  Lahiche ;  and,  without  repeating  what 
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was  then  said,  we  may  add  that  the  circumstance  is  even  weaiier  as  against         Tew 
the  Mesdeure  Lcutrapes,    It  is  not  shown  that  they  received  any  portion  of     Labicbb. 
that  money,  nor  even  that  its  collection  was  brought  to  their  knowledge. 

We  conclude,  therefore,  that  this  court  did  not  err  in  refusing  the  plaintaiff 
a  credit  for  the  money  paid  to  Garland,  The  loss  must  fall  on  the  plaintiff; 
and  she  must  bear  the  burden  of  her  own  imprudence  and  misplaced  confidence. 

The  plaintiff  claims  a  credit  of  $800  upon  the  ground  that,  previous  to  the 
transfer  to  her  of  the  judgment,  which  was  the  consideration  of  her  notes,  that 
amount  had  been  collected  by  the  transferrors,  which  was  not  communicated  to 
.  her,  nor  mentioned  in  the  act  of  transfer.  As  vendors  of  the  judgment  they 
warranted  its  existence  such  as  it  was  described  in  the  deed ;  and,  under  the 
evidence,  we  should  probably  reduce  the  notes  pro  tanto^  were  the  payees 
plaintiffs  here.  But,  in  our  opinion,  this  defence  is  not  available  against  Labiche, 
He  comes  before  us  with  the  opinion  of  the  district  judge  in  his  favor.  We 
cannot  say  that  this  opinion  was  manifestly  erroneous.  The  title  of  Lahicke^ 
a  holder  before  maturity,  is  not  under  die  evidence  affected  by  any  reasonable  sus- 
picion ;  and  in  such  case  the  mere  partial  failure  of  consideration  between  the 
original  parties  is  not  safficiant  to  throw  upon  the  respondent  the  burden  of 
shewing  for  what  value  he  became  the  holder.  See  1  Bingham,  N.  C.  567^ 
See  also  Greenleaf,  Evid.  vol.  2,  §  172.  Judgment  qffirmedu, 


Copley  v.  Hasson  et  aL 

^^ere,  in  an  action  for  slander  of  title,  the  petition  prayfl  that  defendanti  may  be  compel- 
led to  let  forth  and  eatabli«h  their  titles  to  the  land  in  dispute,  if  any  they  have,  and  that 
plaintiff  may  have  judgment  for  hia  land,  quieting  him  in  his  tide,  and  that  defendants 
be  prohibited  from  setting  np  titie  to  the  same,  and  for  damages,  the  petition  cannot  be 
amended  by  a  supplemental  answer  oontainmg  the  grounds  of  a  petitory  action  against 
the  defendants,  in  which,  for  the  purpose  of  the  action,  their  possession  is  conceded. 

The  object  of  the  action  of  jeutUation  is  to  protect  the  ownership  of  lands  fixmi  disturbance 
by  slander  of  the  title ;  but  the  action  has,  in  no  instance,  been  maintained  against  a  person 
in  possession  under  a  title.  The  possessory  and  petitory  actbns,  which  are  regulated  by 
positive  law,  give  the  party  ixyured  by  the  adverse  possession  ^ery  remedy  that  can 
be  needed. 

APPEAL  from  the  District  Court  of  Ouachita,  Barry,  J.  Copley,  appellant, 
pro  se.  Purvis,  on  the  same  side.  McCruire  and  Ray,  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

EssTis,  C.  J.  This  is  an  action  of  jactitation,  instituted  by  the  plaintiff 
against  the  defendants,  who  are  charged  with  having,  witiiin  the  last  twelve 
months,  pretended  to  have  some  titie  or  claim  to  certain  lands  described  in  the 
petition,  and  to  have  slandered  the  tide  of  the  petitioner,  to  his  damage  and  in- 
juiy  in  the  sum  of  $5,000.  The  prayer  of  the  petition  b,  that  they  be  com- 
pelled to  set  forth  and  establish  their  titie  to  the  lands,  if  any  they  have,  and 
that  the  petitioner  have  judgment  for  his  lands,  quieting  him  in  his  titie,  &c., 
and  that  the  defendants  be  enjoined  and  prohibited  from  setting  up  titie  to  the 
same,  and  for  $5,000  damages. 

The  defendants  filed  an  exception  to  tiie  plaintiff  *s  action,  on  the  ground  that 
the  plaintiff  did  not  aUege  that  he  ¥ras  in  the  actual  possession  of  the  lands,  nor 
that  the  defendants  had  maliciously  slandered  his  title;  they  [^allege  that  they 
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CoPLKT       have  been  for  more  tiian  two  years  in  actual  and  undisturbed  posseflsion  of  the 
Hasson.       lands  as  owners  thereof,  except  a  certain  portion,  to  which  they  disclaim  tiUe. 
This  exception,  involvmg  matters  of  fact  as  to  the  possession  of  die  defbndanti, 
was  referred  to  the  merits,  as  is  stated. 

An  answer  was  afterwards  filed,  in  which  the  general  issue  was  pleaded,  and 
a  title  set  up  under  a  sale  for  taxes,  by  which  the  defendi^ts  claim  to  hold  the 
interest  of  one  S.  P,  Day  in  said  lands,  being  an  undivided  moiety  thereof, 
which  they  allege  they  possess  as  owners. 

On  the  day  the  answer  was  filed,  the  plaintiff  applied  to  the  court  ibr  leave  to 
file  a  supplemental  petition,  which  the  court  refused,  on  the  ground  that  the 
amended  petition  changed  the  nature  of  the  action ;  to  this  refusal  the  plaintiff, 
who  in  the  court  below  conducted  his  cause  in  person,  took  a  bill  of  exoeptkms. 
The  amended  petition  contained  the  grounds  of  a  petitory  action  against  the 
defendants,  in  which,  for  the  purpose  of  the  action,  their  possession  was  con- 
ceded. 

It  is  contended  that  the  court  erred  in  not  allowing  the  amended  petition  to  bo 
filed,  and  the  authorities  relied  upon  in  support  of  this  position  are  Hoover^ 
Tutor,  V.  Richard's  Executrix,  1  Rob.  35 ;  and  Haydel  t.  Bateman^  2  An. 
755.  In  the  first  case,  the  court  permitted  a  party,  who  had  brought  a  pooeoo 
sory  action,  to  amend,  by  converting  it  a  petitoiy  action,  inasmuch  as  it 
benefited  the  defendant  in  makmg  him  a  possessor  until  defendants  should  have 
shown  a  better  title;  and  the  possessory  action  was  thereby  renounced.  Code 
of  Practice,  54.  In  tiie  case^f  Bateman,  the  petition  did  not  disclose  whether 
the  action  was  possessory  or  petitory,  and  an  amendment  making  it  clearly  peti- 
tory was  held  to  be  admissible.  Neither  of  these  authorities  appear  to  be  ap- 
plicable to  the  present  case ;  and,  we  think,  the  judge  did  no(  err  in  refunng  to 
allow  the  amendmept. 

'    Tfie  defendants  pleaded  to  the  merits  under  reservation  pf  the  matters  set 
.  -fbnh'ia  their  exception,  and,  after  evidence  was  adduced  as  to  the  title  of  each 
party,  and  the'  trial  closed,  the  judge  nonsuited  the  plaintiff,  and  he  has  taken 
this  appeal. 

The  case  is  l>efore  us  under  the  original  petition,  and  the  only  question  before 
i|8  is,  ..whether^ the  judge  decided  correctly  in  nonsuiting  the  pJaintiflT  in  this 
suit,  which  is  one  of  jactitatioii  of  title  exclusively. 

'  The  defendants  claim  the  lands  under  a  forced  sale  for  taxes,  as  the  property 
of  S.  P.  Day^  in  November  1843,  the  interest  of  Day  being  an  uiidiTided 
moiety  thereof.  The  plain tifif  claims  ^tle  under  a  purchase  at  sheriflT's  sale,  in 
1844,  made  under  proceedings  against  Day  et  al.  It  does  not  appear  that  the 
plaintifir  ever  entered  into  possession  of  the  lands ;  any  poss^on  which  he  can 
be  considered  as  having,  must  result  from  his  title  exclusively. 

Hassan,  who  must  be  considered  as  possessing  for  himself  and  his  co-propri- 
etor, is  in  possession  of  an  undivided  moiety,  and  his  actual  possessbn,  we  think, 
dates  back  for  more  than  one  year  from  the  institution  of  the  plaintiff's  suit. 

The  object  of  die  action  of  jactitatton  is,  to  protect  the  ownership  of  lands 
fyx)m  disturbance  by  slander  of  the  title  ;  but  we  know  of  no  instance  in  which 
tl^e  action  has  been  maintained  against  a  person  in  possession  under  a  title.  The 
possessory  and  petitory  actions,  which  are  regulated  by  positive  law,  give  to  the 
party  injured  by  the  adverse  possession  every  remedy  which  can  be  needed. 
We  think  the  judge  did  not  err  in  nonsuiting  the  plaintiff,  under  the  authority  of 
the  case  of  Walden  v.  Peters,  2  Rob.  333. 
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We  have  so  recently  given  our  views  on  the  subject  of  this  action,  which  we  Copr.KT 
have  held  to  be  restricted  within  narrow  limits,  that  it  is  only  necessary  here  to  Hassoiy. 
refer  to  the  .case  of  Packwood  v.  Dorsey^  ante  p.  90. 

Judgment  affirmed. 


Walsh  v.  Cane,  Adoaiuistratrix. 

Where  a  partnerghip  hai  been  dif  solved  by  the  death  of  one  of  its  memben,  a  surviving 
partner  cannot,  by  acknowledgiag  a  daim  against  the  partnership,  which  had  been  extin- 
guished by  prescription  before  its  dissolation,  revive  the  debt  as  against  the  partnership, 
Sach  an  acknowledgment  can  only  affect  die  person  by  whom  it  was  made. 

APPEAL  from  the  District  Court  of  Bossier,  Oloott,  J,    Lawson^  Terrell 
and  Hodge,  for  the  plaintiff.     Spofford  and  Crain,  for  the  appellant.    The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintifTs  claim  is  principally  for  wages,  as  clerk  in  the 
houae  of  James  H.  Crane  Sf  Co.,  from  1841  to  1846.  The  principal  ground 
of  defence  was  that,  in  consideration  of  the  youth  and  inexperience  of  the 
plaintiff  he  was  not  entitled  to  wages,  and  was  sufficiently  compensated  by 
receiving  his  board  and  lodging,  and  mercantile  instruction,  in  the  shop  of  his 
employers. 

The  c^aim  of  .the  plaintiff,  as  presented  by  him  against  the  estate  of  a  de- 
ceased person,  was  much  jiarger  than  under  any  view  of  the  case  he  ought  to 
have  demanded ;  and  this  cuxsumstance  has  induced  us  to  scrutinize  closely  the 
voluminous  testimony  adduced  hy  him.  On  the  other  hand,  we  are  not  per- 
mitted to  OTeriook  the  fact  that  two  juries  of  tiie  vicinage  have  \ 
able  view  of  his  dflun^  for  wagies,  although,  on  isach  oepasiop,  dtoy  '^HIlFHkI¥/^ 
duced  his  demand.  ^  ^■'^ 

The  result  of  our  examination  of  the  evidence  is  the  conclusion  Ahat  t^  iM^MMftj^ 
tiff  is  em^itled  to  wages  for  at  least  a  portion  of  his  time  of  JwAW  Beft?^^^  ^ 
plea  of  prescription  was  made,  which  has  not  been  successful^  resisted,and  ^-y 
which  therefore  excludes  a;^y  c)aim  for  services  rendered  m^  |fcitWm(1r  A 


yeara  before  the  institution  of  the  suit.     CtyU  Code,  3503. 

The  effort  of  the  plaintiff  to  escape  the  plea  of  prescription,  by  imputation 
certain  sums  due  tfi  him  in  account  i^urent  by  /.  H.  Crane  4*  Co.,  is  inconsis- 
tent vrith  the  entries  and  balances  in  the  account  books  made  by  himself. 

The  plaintiff  relies  upon  an  acknowledgment,  said  to  have  been  nuide  by  one 
of  the  commorcial  firm  of  /.  H,  Crane  6f  Co.,  after  the  death  of  James  H. 
Crane  and  the  consequent  dissolution  of  the  firm.  It  is  obvious  that  the  sur- 
viving debtor  could  not  affect  the  estate  of  the  deceased  by  renouncing  prescrip- 
tion, and  thus  destroy  an  acquired  right.  Tho  liability  of  Crane's  estate  was 
already  extinguished  for  services  rendered  more  than  three  years  previous,  and 
the  acknwledg^ent  of  the  surviving  debtor  affected  himself  only.  Troplong, 
Prescr.,  no.  629.    Pothier,  Oblig.,  no^  700. 

It  is  therefore  decreed,  that  the  principal  sum  nominated  in  the  judgment 
be  reduced  so  as  ^  be  $900,  instead  of  $1819  46,  and  that,  so  amended, 
the  judgment  be  affirmed ;  the  costs  of  the  appeal  to  be  paid  by  the  plaintiff. 
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LUDBLING   V.   FrELLSBN. 

It  is  not  necessary  that  a  petition  of  appeal  sboold  contain  an  express  prayer  that  the  appel- 
lee be  cited,  where  there  is  bat  one  antagonist  party  to  be  brooght  before  the  appellate 
coart  Per  Cur  .•  We  do  not  say  that  cases  may  not  occor  where  it  might  be  necessary 
to  point  out,  to  the  ministerial  officers,  the  respective  persons  whose  citation  the  appelUBt 
may  desire.  Arts.  573,  581  most  be  construed  with  reference  to  the  liberal  spirit  of  Ihe 
Stat  of  20  March,  1839 ;  and,  in  doing  so,  even  if  the  point  be  doubtful,  the  appellamt  is 
entitled  to  the  benefit  of  the  doubt. 

Per  Cur  .*  Under  the  peculiar  circnmstances  of  the  case  of  Seldjf  ▼.  Oibion,  3  An.  319,  the 
motion  to  dismiss  was  properly  sustained;  but  we  are  not  satisfied  with  allthepoinlB 
which  are  there  ruled,  nor  were  they  all  indispensable  to  the  decision  of  the  motion. 

An  appeal  will  not  be  dismissed,  where  the  bond,  tlwugfa  insufikient  for  a  tuspennre,  is 
large  enough  for  a  devolutive,  appeal. 

Though  the  petition  for  an  injunction  to  stay  an  order  of  seizure  and  sale  merely  state  that,  re- 
mittances to  a  certain  amount  were  made  to  the  mortgagee  which  should  have  been  credited 
upon  the  note  to  secure  the  payment  of  which  the  mortgage  was  executed,  without  men- 
tioning the  dates,  manner,  and  amounts  of  the  respective  remittances,  yet  if  no  excep- 
tion be  taken  to  tiie  generality  of  the  petition,  and  issue  be  joined  on  the  plvntiff 's 
averments,  defendants  cannot  afterwards  object  to  its.  generality. 

Where  a  party  to  an  action  resides  out  of  the  parish  in  which  the  court  is  held,  his  adver- 
sary cannot  compel  him  to  bring  his  commercial  books  into  court ;  but  he  may  be  ordered 
to  produce,  under  oath,  a  sworn  copy  of  a  particular  account  It  is  not  neoescaiy  that 
interrogatories  should  be  propounded  to  the  party  from  whom  the  copy  is  required.  Inter- 
rogatories may  be  propounded,  and  the  party  required  to  annex  to  his  answers  copies  of 
the  accounts ;  but  this  is  not  the  only  mode  of  getting  at  the  contents  of  an  adversary's 


APPEAL  horn  the  District  Court  of  Ouachtta,  Copley^  J.  R.  W.  JRidutrd- 
sarit  ibr  the  appellants.  Oarret,  McChdrt  and  Ray^  fi>r  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

SlideiiIi,  J.  The  defendant  has  moved  to  dismiss  the  appeal  on  Tarious 
grounds,  which  we  proceed  to  notice : 

1.  That  the  appellee  has  not  been  cited.  No  citation  iq^pears  to  have  been 
made.  The  appellee  contends  that  the  omission  to  do  so  is  attributable  to  the 
fault  of  the  appellants,*  because  in  their  petition  of  appeal  they  did  not  expressly 
pray  that  the  appellee  be  cited.  Under  articles  573  and  581  C.  P.  we  do 
not  think  such  prayer  was  indispensable  in  a  case  like  this,  where  there  was  but 
one  antagonist  party  to  be  brought  before  the  appellate  court.  We  do  not  say  that 
cases  may  not  occur  where  it  might  be  necessaiy  to  point  out  to  the  ministerial 
officers  the  respective  persons  whose  citation  the  appellant  might  desire;  hut  the 
officer  could  not  possibly  have  been  at  loss  in  the  present  case.  We  must  con- 
strue  articles  573  and  561  with  some  reference  to  the  liberal  spirit  of  the  stat* 
uto  of  1839 ;  and  doing  so,  even  if  the  point  be  doubtful,  the  appellant  is  entitled 
to  the  benefit  of  the  doubt.    See  Oilmore  v.  Brenham,  1  An.  414. 

Not  having  been  cited,  the  appellee  would  have  been  entitied  to  a  ooatinuaoce 
until  a  citation  had  been  duly  served.  But  as  no  application  fi>r  further  time  has 
been  made,  the  party  sunply  insisting  upon  a  dismissal,  and  proffering  an  argn- 


*The  plaintiff,  and  her  surety  in  the  injunction  bond,  both  appealed. 
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ment  upon  the  merits,  if  his  motion  be  not  sustained  no  delay  in  the  decision  of     Lidjclihg 
the  court  is  necessary.  Frellsek. 

We  have  not  overlooked  the  case  of  Selhy  v.  Gt5«on,  3  An.  319.  Upon  a 
reconsideration  of  that  case,  after  elaborate  argument,  we  are  still  of  the  opinion 
that,  under  the  peculiar  circumstances  there  presented,  the  motion  to  dismiss  was 
properly  sustained.  But  we  are  not  satisfied  with  all  the  points  which  are  there 
ruled,  nor  were  they  all  indispensable  to  tho  decision  of  the  motion. 

II.  It  is  said  that  the  appeal  bond  is  defective ;  that  it  only  binds  the  appel- 
lants jointly,  who  should  have  bound  themselves  in  solido ;  that,  therefore,  they 
are  each  bound  only  for  the  one  half  of  $800,  the  amount  dh'ected  by  the  order 
of  appeal;  that  the  appellants  asked,  and  the  court  ordered,  a  suspensive  appeal; 
that  the  bond  is  insufficient  fi>r  a  suspensive  appeal;  and  that  the  appellants  are 
not  even  entitied  to  the  benefit  of  a  devolutive  appeal.  The  appellants  reply 
that,  by  legal  intendment,  the  obligation  is  in  solido ;  and  that,  even  if  it  be  not, 
the  bond  is  ample  to  sustain  the  appeal  as  devolutive.  In  this  latter  position  the 
appellants  are  clearly  right.  See  Ralph  v.  Hoggat,  2  An.  462.  Letois  v. 
Spkme,  lb.  754.  Parks  v«  Patlon,  9  Rob.  167.  It  is  unnecessary  to  decide 
now  whether,  under  the  bond  given,  the  appeal  is  suspensive  or  devolutive. 
That  is  important  with  reference  to  the  right  of  execution ;  and,  if  a  question 
should  hereafter  arise  upon  that  point,  it  will  be  time  enough  then  to  pass 
upon  it. 

We  have  thus  disposed  of  the  grounds  for  dismissal,  but  embrace  the  present 
occasion  for  making  a  few  general  remarks  upon  the  subject  of  appeals.  It  is 
with  extreme  regret  that  the  court  has  observed  the  looseness  with  which  ap- 
peals are  frequentiy  taken,  and  the  consequent  frequency  of  motions  for  dismis- 
sal. A  very  large  portion  of  our  time,  at  the  present  term,  has  been  spent  in 
the  hearing  and  consideration  of  motions  for  dismissal,  which  might  have  been 
more  profitably  employed  in  the  discussion  of  legal  principles.  It  is  very  easy, 
with  a  littie  care,  to  place  an  appeal  beyond  the  possibility  of  cavO ;  and  we 
would  eamestiy  urge  upon  the  bar  a  more  careful  observance  of  the  formalities 
required  by  law.  It  shoukl  not  be  forgotten  tiiat  a  very  grave  responsibility, 
nKnnl,  at  least,  if  not  legal,  rests  upon  an  attorney  whose  inattention  deprives 
his  client  of  a  high  constitutional  right.  These  remarks  are  dictated  by  a  re- 
gard to  the  interests  of  justice,  and  a  desire  to  repress  a  growing  evil.  We 
trust  that  they  will  be  received  and  acted  «pon  in  the  same  spirit  by  the  profes- 
sion. 

The  present  suit  is  a  proceeding  by  injunction,  brought  under  the  following 
eircumstances.  FPl  H,  4*  «/•  ^'  Dinkgrave  were  a  commercial  firm  in  Mon- 
roe. In  January  1847,  the  plaintiff  executed  a  power  of  attorney  in  favor  of 
Jchn  H.  Dinkgrave.  This  instrument  recites  that  she  is  desirous  of  assisting 
the  Messrs,  IHnkgrave  in  their  busmess,  and  particulariy  in  enabling  them  to 
procure  and  to  keep  a  stock  of  goods ;  and,  in  order  to  enable  them  to  do  so,  a 
special  mortgage  on  certain  property,  which  she  describes,  may  be  required. 
She  therefore  authorizes  her  attorney  to  mortgage  her  property  to  H,  Frellsen 
4*  Cb.,  merchants  residing  in  New  Orleans,  to  secure  the  final  payment  of  any 
note,  bill  of  exchange,  or  draft,  made  or  drawn  by  John  H.  Dinkgrave  or  WU* 
liam  H,  Dinkgrave^  either  separately  or  together,  or  for  any  acceptance  made 
for,  or  in  favor  of  those  persons,  in  any  amount  not  to  exceed  five  thousand  dol- 
lars ;  it  being  expressly  understood  that  whatever  mortgage  may  be  executed  by 
the  attorney,  is  to  be  security  for  the  debts  which  the  mortgage  is  intended  to 
secure.    In  February  1847,  Dinkgrave^,  acting  under  this  power,  and  specially 
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LuDRLiN'o     referring  to  it,  executed  a  mortgage  upon  tbe  plaintiff's  property*   in  favor  of 
Fnu^LfEN.     FrelUen  ^  Cb.,  to  secure  a  note  made  by  W.  H.  4*  J'  -HT.  Dinkgrave^  payaUe 
Ist  January  1848,  for  $5,000;  an  indebtedness,  as  stated  in  the  nKHrtgage,  for 
bonx)wed  money  and  for  drafts  accepted. 

FrelUcn  6c  Co,  obtained  an  order  of  seizure  and  sale  after  the  protest  of  this 
note,  and  ^ttsed  tbe  mortgaged  propeity  to  be  seized.  Thereupon  the  phuntiff 
obtained  an  injunction^  alleging,  among  other  matters,  that  large  remittances  wero 
from  time  to  time  made  by  the  said  IV.  H.  Sf  /.  H.  Dinkgrave^  to  the  said  H. 
FrelUen  8f  Co.,  and  by  him  received,  amounting  to  the  sum  of  $2,776  31,  with 
interest  from  the  date  of  the  different  payments  (to  offset  the  interests  computed 
on  the  acceptances  included  in  the  note  of  $5,000) ;  and  that  she  has  a  right 
to  demand  and  require  that  the  said  sum  ef  $2,776  31,  and  interset,  be  cre- 
dited OB  the  note  of  $5,000. 

On  the  10th  January  1849,  at  the  first  term  of  the  court  after  the  institu- 
tion of  this  suit,  the  defendant  moved  to  dissolve  the  injunction  on  the  ground 
of  the  insufficiency  of  the  affidavit  for  injunction.  The  motion  was  arer-mled 
on  the  11th  January,  and  no  error  being  alleged  as  to  this  ruling,  it  requires  no 
further  notice.  On  the  10th  January,  a  general  order  was  made  that  all  cases 
at  issue  be  set  for  trial  in  their  order  on  the  docket.  On  the  11th  Janxiaxy,  the 
defendant  fHed  his  answer.  It  cemmenees  with  a  general  denia),  and  then  mge- 
cially  *'  denies  that  any  money  was  ever  paid  to  him  or  his  agent  on  the  note 
on  which  the  order  of  seizure  and  sale  issued,  which  is  enjoined  in  this  case, 
except  what  is  credited  thereto.*  It  exprossly  denies  that  W,  H.  and  7. 
H.  JHfikgrave,  or  either  of  them,  ever  made  any  payments  on  said  note,  ex- 
cept what  is  credited  theroon.  It  is  express^  averred  that,  all  the  money  ever 
paid  by  W.  H,  and  J.  If.  Dinlcgrave,  or  either  of  them,  to  your  respondents, 
was  appropriated  by  your  respondents,  according  to  theur  express  directiona,  or 
to  the  appropriation  of  which,  as  mt^e  by  your  respondent,  they  expressly  as- 
sented.   Wherefore  respondent  prays  plaintiff's  injunction  be  dissolved,"  &e. 

On  the  12th  January,  the  plaintiff  presented  to  the  court  in  writing  an  appG- 
cntion  for  an  order  directed  to  the  defendant  Frelhetit  to  produce  his  ledg«^,  or 
other  books,  containing  his  account  current  with  W.  H*  and  /.  H,  ZHnkgrare* 
showing  the  entire  indebtedness  of  said  Dinkgrave,  from  the  1st  February 
1847,  to  the  1st  August  1846,  and  also  all  the  payments  made  by  them  during 
tlie  same  period  of  time,  and  credits  to  which  they  are  entitled,  and  asking  that 
the  court  would  ^x  a  time  when  said  books  should  be  produced  and  deposited 
in  the  clerk's  office  for  inspection ;  and  praying  also  for  such  further  orders  as 
the  nature  of  the  case  may  require,  and  for  genei'al  relief.  Appended  to  this 
application  was  an  affidavit  of  the  plaintiff,  that  she  hoped  and  expected  to  prove 
by  the  production  of  the  books  called  for,  that  kkrge  payments  had  been  made  to 
H.  FrelUen  Sf  Co.  by  fT.  if .  and  /.  H.  Dinkgrave,  on  account  of  the  $5,000 
note,  amounting  to  the  sum  of  $2,776  31,  with  interest,  and  that  she  had 
been  informed  that  efforts  had  been  made  by  Dinkgravc  to  obtain  a  full  account 
current  since  the  institutbn  of  this  suit  without  effect.  This  application  was 
opposed  by  the  defendant,  '*on  the  ground  that  the  allegations  in  the  plaintiff^ 
))etition  for  injunction  were  not  sufficiently  definite  to  sustain  any  evidence  of 
payments  by  said  W.  H.  and  /.  H.  Dinkgrave,  and  that  no  amendment  could 
be  permitted  to  the  original  grounds  of  injunction."    The  court  refused  to  grant 

*  The  order  of  seizure  and  sale  allowed  a  credit  of  $45  95. 
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the  order,  and  the  plaintiff  took  a  bill  of  exceptions.    From  this  bill  it  further     Ludelino 
appears  that  the  plaintiff  declared,  on  the  ai'gument  of  the  motion,  that  she     frxllsbn. 
would  be  satisfied  with  a  sworn  extract  from  the  books  of  a  full  account  cur- 
rent of  W,  H.  and  /.  H.  Dinkgrave  with  H.  FrelUen  Sf  Co, 

We  are  of  opinion  that  the  court  below  erred.  The  objection  that,  under 
the  indefinite  aUegations  of  the  petition,  no  evidence  of  payments  was  admiss- 
sible,  was  not  well  taken.  It  is  true  that  the  aUegations  of  the  petition  merely 
stated  that  remittances  to  the  amount  of  $2,776  31,  had  been  made  by  W. 
H.  and  /.  H,  D.  to  H.  F.  Sf  Co.,  which  she  had  a  right  to  have  credited 
upon  the  note,  without  giving  a  detail  of  the  time,  manner,  and  items,  of  the 
respective  remittances.  But  the  defendant  made  no  objection  to  the  generality 
of  the  petition ;  he  joined  issue  upon  the  plaintiff's  averments ;  and  thus  clearly 
precluded  himself  from  a  subsequent  objection. 

It  is  conceded  that,  under  the  ruling  in  Cooper  v.  Polk,  2  Annual,  158,  the 
pluntiff  had  no  right  to  compel  the  defendant  to  bring  his  commercial  books  from 
New  Orleans  to  Monroe.  But  he  was  entitled  to  a  sworn  copy  of  the  desig- 
nated account.  It  is  said  that  interrogatories  should  have  been  propounded  to  the 
defendant.  This  objection  was  not  made  in  the  court  below ;  and,  if  it  had  been* 
we  should  not  be  disposed  to  sustain  it.  In  the  case  of  Cooper  v.  Polk,  we 
suggested  that  the  defendant  '*  might,  in  the  interrogatories  propounded  by  him 
to  one  of  the  plaintiffs,  have  required  him  to  annex  to  his  answers  copies  of 
the  accounts  ;"  but  we  did  not  say  that  it  was  the  only  mode  of  getting  at  the 
contents  of  the  adversary's  books.  If  FrelUen  4*  Co.  had  lived  in  Monroe,  the 
plaintiff,  without  propounding  interrogatories,  could  have  compelled  them  to 
produce  the  books  themselves.  As  they  lived  at  New  Orleans,  we  see  no  ob- 
jection that  they  produce  under  oath  a  sworn  copy  from  the  books  of  W.  H,  and 
J.  H.  D's.  accotmt. 

On  a  subsequent  day  of  the  term  leave  was  asked  to  file  au  amended  peti- 
tion, in  which  the  alleged  credit  of  $2,776  31  was  pleaded  more  definitely. 
But  we  deem  it  unnecessary  to  pass  upon  the  refusal  to  allow  it  to  be  filed ; 
because,  in  our  opinion,  the  plaintiff  is  entitled,  under  the  original  petition  and 
answer,  to  prove  credits  to  that  amount. 

At  the  trial  of  the  cause  the  plaintiff  offered  witnesses  to  prove  that  W.  H.  and 
J,  H.  D.  had  made  shipments  of  cotton  and  produce,  and  made  remittlmces  to 
H.  F.  4*  (^o.,  in  the  years  1847  and  1848 ;  which  testimony  was  objected  to 
upon  the  ground  that  it  was  **>  inadmissible  under  the  pleadings,  the  same  not 
being  sufficiently  definite  by  dates  and  accounts  to  allow  the  testimony."  We 
think  the  testimony  should  have  been  received,  and  refer  to  our  previous  re- 
marks. 

It  is  therofore  decreed,  that  the  judgment  below  be  reversed ;  and  it  is  fur- 
ther decreed  that  this  case  be  remanded,  with  instructions  to  the  court  below 
to  grant  an  order  commanding  the  said  If.  FrelUen  to  produce  and  file  under 
oath  a  copy  of  the  accounts  of  W.  H.  and  /.  H.  Dinkgrave  with  the  said  H* 
FrelUen  4*  ^'^  specified  in  the  petition  of  the  plamtiff  calling  for  the  same, 
and  for  further  proceedings  according  to  law ;  the  costs  of  this  appeal  to  be  paid 
by  the  defendant. 
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Cason  cl   al.  r.  Cabraua,  Administratrix. 

A  woman  cannot  bo  lecrally  appointed  administratrix  of  the  succession  of  her  brother.    It 

is  an  ofTtcc  which  a  woman  is  incapable  of  exercisinj^.     C.  C.  25. 
A  woman  appointed  administratrix  of  a  snccesaiout  the  duties  of  wliidi  she  is  incapable  I'V 

law  of  exercising^  can  be  made  to  account  only  for  the  jx'operty  that  has  come  intu  hur 

liands. 

APPEAL  from  ttie  District  Court  of  Ouachita,  Copley ^  J.     Baker ^  for  the 
appellants.     Stillman,  M^Guire  and  Ray^  for  the  defendant.     The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  There  is  no  error  in  the  judgment  appealed  from  in  this  case. 
The  appointment  of  the  defendant  as  administratrix  of  t}>e  succession  of  her 
brother  Andrew  Parker,  was  a  nullity.  This  was  a  civil  function  which  the 
law  does  not  declare  women  capable  of  exercising,  except  in  certain  enume- 
rated cases,  and  which  tliey  cannot  therefore  perform.  C.  C.  art.  25,  1042. 
Caraby  v.  Cardby,  7  Mart.  N.  S.  4G6. 

The  defendant,  having  no  authority  to  administer,  could  at  most,  be  nuide  to 
account  for  the  property  which  came  into  her  hands.  The  only  property  which 
came  into  her  hands  was  a  slave,  which  was  legally  sold;  and  the  plaintiffs  ad- 
mit that  they  have  received  the  proceeds  of  tlie  sale. 

The  remainder  of  the  succession  appears  to  have  been  taken  possession  of 
by  John  Parker,  the  father  of  the  deceased  and  of  the  defendant,  who  was  ^so 
the  father  of  some  of  the  plaintiffs  and  the  grandfather  of  the  others.  He  paid 
most  of  the  debts  of  the  succession,  and  died  without  rendering  any  account  of  it. 
leaving  the  plaintiffs  and  the  defendant  as  his  heir»  at  law.  The  claim  which 
the  plaintiffs  might  have  had  against  him,  in  his  lifetime,  is  now  extinguished  by 
confusion. 

Had  the  appointment  of  the  administratrix  boon  authorized  by  law,  the  plain- 
tiffs have  not  shown  that  they  had  renounced  the  succession  of  JbAn  ParA-^r; 
and  we  do  not  wish  to  be  understood  as  intimating  that  they  might  in  that  catse 
have  maintained  the  present  action.  Judgimcnt  affirmed. 


Dickson  v.  Grissom. 

A  statement  made  by  a  party  to  an  action  is  inadmissible  in  evidence,  though  offered  to  be 
proved  by  the  answer  of  a  witness,  introduced  by  tlio  opposite  party,  to  a  question  pro- 
pounded on  his  cross-examination,  where  the  statement  has  no  necessary  or  pertinent 
connection  with  any  fact  sworn  to  by  the  witness,  and  its  admission  was  excepted  to  in 
time. 

An  act  of  sale  of  land  situated  in  another  State,  which  appears  to  have  been  acknowledecd 
by  the  parties  executing  it  before  a  justice  of  the  peace  in  that  State,  and  is  certified 
by  the  clerk  of  the  court  in  whose  office  the  act  was  recorded  as  a  true  copy  from  the 
records  of  his  office,  though  accompanied  by  a  certificate  of  the  governor  of  the  Sute  of 
the  official  capacity  of  the  clerk  and  of  the  certificate's  being  in  due  form,  &c.,  is  not  ad- 
missible as  evidence  of  the  original  act,  but  is  simply  a  private  writing,  and  most  be 
proved  as  tnch.    Per  Cur :  There  is  no  evidence  before  us  that  the  certified  copy  c( 


MONROE,  OCTOBER,  1849.  539 

the  ftct  of  sale  would  be  received  in  evidence  in  any  court  of  the  State  in  which  it  wai        Dickson 

executed,  without  satisfactorily  accounting  for  the  non-production  of  the  original.  *• 

Grissom. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley^  /.     Baker,  for  the 
appellant.     JR.  W.  Richardson,  for  the  defendant*    The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.  This  suit  was  commenced  by  attachment  of  the  property  of 
the  defendant,  and  is  founded  on  a  claim  for  indemnity  on  account  of  the 
eviction  of  the  plaintiff  from  a  tract  of  land,  sold  by  the  defendant  to  the  plain- 
tiff in  the  State  of  Mississippi.  The  amount  alleged  to  be  due  the  plaintiff  by 
the  defendant  is  four  hundred  dollars,  the  price  of  the  land,  and  one  hundred 
dollars  damages,  and  the  further  sum  of  ten  dollars  and  interest,  the  amount  of 
a  promissory  note  of  the  defendant's  held  by  the  plaintiff.  The  judgment  of 
the  district  court  was  in  favor  of  the  defendant  on  the  principal  claim  and  da- 
mages, and  against  him  for  the  amount  of  the  note,  to  wit,  ten  dollars,  with 
interest,  together  with  costs.    The  plaintiff  has  appealed. 

It  appears  that  Allen,  a  witness,  who  had  been  examined  on  behalf  of  the 
plaintiff,  on  his  cross-examination  stated  that  tlie  defendant  had  said,  *'the  plain- 
tiff had  more  money  in  his  hands  that  belonged  to  him,  the  defendant,  than  he 
gave  for  the  land  at  sheriffs  sale,  and  that  the  plaintiff  had  paid  him  a  part  of 
the  price  of  the  land,  and  had  ,^retamed  enough,  or  more  money,  in  his  hands 
than  to  pay  his  bid  at  the  sheriff's  sale,"  &c.  This  statement  of  the  witness 
was  made  in  answer  to  the  question  propounded  by  the  counsel  for  the  de- 
fendant, as  to  this  declaration  of  the  defendant  being  made  simultaneously  with 
a  fact  stated  by  the  witness  elicited  by  the  question  propounded,  that  he,  the 
defendant,  had  left  the  State  of  Mississippi,  very  much  in  debt.  Wo  think 
this  statement  of  the  defendant  himself  is  not  admissible  in  evidence,  and  can- 
not be  considered  as  having  any  necessary  or  pertinent  connection  with  the  fact 
sworn  to.  It  having  been  excepted  to  by  counsel,  the  exception  ought  to  have 
been  sustained. 

Another  bill  of  exceptions  was  taken  to  a  decision  of  the  judge,  receiving  in 
evidence  a  certified  copy  of  the  deed  of  tho  land  from  the  defendant  to  the  plain- 
tiff, on  the  ground  that  it  was  a  copy  of  a  private  act,  the  execution  of  which 
had  not  been  proved  and  not  properly  autlienticated,  &c.  The  deed  appears 
to  have  been  acknowledged  by  the  parties  executing  it,  the  defendant  and  his 
wife,  before  a  justice  of  the  peace  in  the  State  of  Mississippi,  and  to  have  been 
recorded  in  tho  office  of  the  clerk  of  the  Court  of  Probates  of  Yazoo  county, 
Mississippi,  who  certifies  tho  copy  offered  in  evidence  as  a  true  copy  of  tho 
original  deed  as  appears  on  record  in  his  office.  To  this  certificate  is  ap- 
pended the  certificate  of  the  governor  of  the  State,  of  the  official  capacity  of 
the  clerk,  and  that  the  certificate  annexed  is  in  due  form,  dec.  According  to  our 
laws  the  copy  is  not  admissible  as  evidence  of  the  original  deed,  but  is  consi- 
dered a  private  writing  and  requires  to  be  proved  as  such.  Nor  is  there  any 
evidenee  before  us  that  the  certified  copy  of  the  deed  would  be  received  in 
evidence  in  any  court  in  Mississippi,  without  the  non- production  of  the  original, 
being  satisfactorily  accounted  for.  Wo  think  the  court  erred  in  admitting  in 
evidence  the  copy  of  the  deed.  It  is  not  necessary  to  examine  the  objections 
taken  to  the  certificates.  The  exclusion  of  this  piece  of  evidence,  on  which  the 
plaintifTs  case  rests,  renders  it  necessary  to  remand  the  case. 

It  is  therefore  decreed  that  tho  judgment  appealed  from  be  reversed,  and  that 
the  case  bo  remanded  for  a  now  trial,  W'th  directions  to  tho  district  judge  to  be 
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Dicuov      governed  as  to  the  matters  submitted  in  the  bill  of  exceptions  by  the  dedaioD  of 
Qrimom.      ^^  ^^^  thereon ;  the  appellee  paying  the  costs  of  this  ^peal. 


Klein  v.  Dinkgrave  et  al. 

An  agent  is  a  competent  witnesi  for  his  principal ;  hia  relation  to  the  latter  being  merely 
a  matter  to  be  considered  in  estimating  hia  credibility. 

Whether  a  conviction  and  aentence  for  felony  in  another  Btato  of  the  Union  will,  or  will 
not,  render  a  witneaa  incompetent  in  the  courts  of  thia  State,  it  ia  clear  that  any  mtteh 
disability  will  be  removed  by  a  pardon,  where  the  disability  was  not  annexed  to  the 
conviction  of  the  crime  by  the  express  words  of  a  statate. 

Parol  evidence  ia  admissible  to  prove  the  consideration  of  a  dae  bill,  silent  aa  to  the  consi- 
deration. The  evidence  cannot  be  considered  as  contradicting  the  terms  of  the  written 
instnxment 

APPEAL  from  the  District  Court  of  Ouachita,  Copley,  J.  M^Chdre  and 
Ray,  for  the  plaintiff.  R,  W.  RicharcUon,  for  the  appeUants.  The  judg- 
ment of  the  court  was  pronounced  by 

Sj^iDELL,  J.  The  defendants  are  sued  upon  a  due  bill,  signed  by  them,  and 
payable  to  John  M.  Croumritck,  or  order.  It  is  endorsed  as  follows :  «*  Pay 
the  within  to  N.  Klein,  for  whose  account  the  within  was  taken.  J.  M.  (Jrown- 
ritck.^*  The  pluntiff,  in  addition  to  the  usual  averments,  alleged,  ^*  Uiat  Crcfion- 
ritck  transferred  the  note  to  him  by  writing  on  the  back  of  it  the  words  ahoFe- 
mentioned,  that  he  acted  merely  as  the  plaintifTs  agent  in  taking  the  note,  and 
that  the  same  is  now,  and  always  has  been,  the  plaintiffs  property. 

The  defence  set  up  by  the  defendants  is,  that  the  transfer  of  the  note  to  Klein 
was  fraudulent  and  collusive,  and  made  for  the  mere  purpose  of  preventing  Dink" 
grave  from  setting  off  certain  notes  made  by  Croumritch,  of  which  Dinkgrave 
is  the  holder  by  endorsement.  The  plaintiff  meets  this  defence  by  asserting 
that  a  vehicle  sold  to  Dinkgrave,  for  which  the  note  was  given,  was  his  property, 
and  was  sold  by  Crownritch  as  his  agent  and  for  his  account;  and  that  Dink- 
grave waa  aware  of  this  when  he  made  the  purchase  and  gave  the  note. 

Before  considering  this  case  upon  the  merits,  it  is  proper  briefly  to  notice 
certain  points  presented  by  bills  of  exception  taken  by  the  defendants.  Whe- 
ther on  the  face  of  the  writing  on  the  note  unexplained,  Croionriteh  was  liable 
to  Klein  as  an  endorser,  and,  if  so,  whether  he  would  be  a  competent  witness 
in  favour  of  Klein  to  prove  that  the  vehicle  belonged  to  Klein,  and  was  sold 
for  his  account  to  the  knowledge  of  the  purchaser  when  he  gave  the  note,  are 
questions  which  it  is  unnecessary  to  decide.  Under  the  allegations  of  the 
petition  it  is  clear  that  Croymritch  was  not  liable  to  the  plaintiff  as  endorser, 
but  was  a  mere  agent.  As  such,  and  in  a  case  like  the  present,  he  was  a  com- 
petent witness ;  and  his  relation  to  the  party  calling  him  was,  at  most,  a  mere 
matter  to  be  considered  in  estimating  his  credibility. 

It  also  appears  that  Crownritch,  in  a  preliminaiy  examination,  acknowledged 
that  he  had  been  convicted  in  Mississippi  of  an  infamous  crime ;  but  also  stated, 
at  the  same  time,  that  he  had  been  pardoned.  Whether  or  not  a  conviction 
and  sentence  for  felony  in  another  State  of  this  Union  would  render  a  witness 
incompetent  in  a  court  of  Jjouisiana,  it  is  at  any  rate  clear  that  such  disability 
would  be  removed  by  a  pardon,  where  the  disability  was  not  annexed  to  the 
conviction  of  the  crime  by  the  express  words  of  a  statute, 
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There  was  no  legal  objection  to  the  admission  of  parol  evidence  to  prove  Klxin 
that  the  vehicle  was  the  consideration  of  the  note,  that  it  belonged  to  Klein^  Dxhkoravi. 
that  it  was  sold  for  his  account,  and  that  Dinkgrave  knew  those  facts.  This 
was  not  a  contradiction  of  the  terms  of  the  note,  in  the  sense  of  the  Code ;  and 
it  would  be  superfluous  to  cite  authority  to  shew  with  what  liberality  parol 
evidence  is  admitted  to  ascertain  the  equitable  rights  of  the  parties  litigant  in 
suits  upon  bills  and  notes. 

Relieved  irom  the  objections  to  the  admissibility  of  evidence,  which  was  pro- 
pevly  disregarded  by  the  court  below,  the  case  turned  upon  questions  of  fiict, 
dependent  upon  the  weight  and  credibility  of  conflicting  testimony.  All  this 
must  have  been  considered  by  the  district  judge  who  heard  the  witnesses.  It 
is  not  our  province  to  disturb  the  opinion  of  a  district  judge  or  the  verdict  of  a 
jury  with  regard  to  questions  of  fact,  unless  where  such  opinion  or  verdict  ap- 
pears to  us  manifestly  erroneous ;  which  we  are  not  able  to  say,  in  the  present 
case.  Judgment  affirrtud. 


Jones  «.  Wheelis. 

Where  the  United  States  have  recognized  the  daim  of  one  of  two  peraona  pretending  to^  be 
settlers  on  the  pablic  lands  and  have  issned  a  patent  to  him,  the  courts  of  this  State  have 
no  power,  in  the  absence  of  any  equities  or  evidence  taking  the  case  oat  of  the  general 
role,  to  revise  their  decision. 

Decision  in  HoUon  v.  Sapp,  ante  p.  519,  affirmed. 

APPEAL  from  the  District  Court  of  Franklin,  Barry,  J.  W.  J.  Q.  Baker, 
for  the  appellant.  Purvis^  for  the  defendant.  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  plaintiflf  alleges  that  the  defendant  has  fraudulently  entered 
the  land  on  which  he  resides,  and  obtained  a  patent  from  the  United  States. 
He  prays  that  the  patent  may  be  adjudged  to  have  enured  to  his  benefit,  and 
the  defendant  be  ordered  to  transfer  the  land  to  him  upon  receiving  back  the 
price  he  has  paid,  or  that,  if  the  court  should  refuse  to  do  this,  he  may  have 
judgment  against  the  plaintiff  for  81000,  the  alleged  value  of  his  improvements. 

The  answer  contuns  a  general  denial,  and  an  averment  that  the  defendant 
was  the  first  settler  on  the  land,  and  that  the  plaintiff  always  acquiesced  in  his 
daim.  There  was  judgment  in  his  favor  in  the  court  below,  and  the  plaintiff 
appealed. 

On  the  trial  a  witness  testified  that  the  plaintiff  went  into  possession  under  a 
lease  from  the  defendant;  but  the  same  witness  having  stated,  on  his  cross- 
examinatM)n,  that  the  lease  was  reduced  to  writing,  the  court,  on  the  applica- 
tion of  the  plaintiff,  ordered  all  the  testimony  in  relation  to  the  lease  to  be 
stricken  from  the  record.  The  counsel  for  the  defendant  took  a  bill  of  excep- 
tions, which  it  is  not  necessary  to  notice. 

The  plaintiff  and  defendant  stand  before  ub  as  settlers  upon  the  same  quar- 
ter section  of  land.  The  United  States  have  recognized  the  claim  of  the  de- 
fendant to  it  to  be  well  founded,  and  a  patent  has  issued  in  his  favor,  in  due 
course  of  law.  We  have  no  authority  to  revise  this  decision.  There  are 
no  equities  and  evidence  such  as  would  take  this  case  out  of  the  general 
rule. 
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Jones  So  far  as  the  question  of  damages  is  involved,  this  case  does  not  differ  from 

Whkilw.     ^^^^  of  Hollon  v.  Sapp,  ante  p  519,  decided  at  this  term,  to  which  we  refer. 
The  plaintiff  has  failed  to  make  out  a  cause  of  action.         Judgment  affirmed. 


Pratt  v.  Wafer  et  al. 


An  aniversal  legatee  is  only  liable  for  bis  virile  sbare  of  any  debt  due  by  the  person  whose 

legatee  he  is. 
A  party  to  a  suit  is  competent  to  prove  the  loss  of  a  paper  on  which  his  claim  may  depend, 

BO  as  to  authorize  the  introduction  of  secondary  evidence  to  establish  its  contents 

APPEAL  from  the  District  Court  of  Claiborne,  Olcott,  J.     Vaughn  and 
Spofford,  for  the  plaintiff.     Lawson,  for  the  appellant.    The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  This  suit  is  brought  to  recover  the  sum  of  8322  from  the 
defendants,  in  solidoy  and  interest,  being  the  amount  paid  by  the  plaintiff  on  an 
appeal  bond  in  the  case  of  W,  L.  Bams  v.  Joel  Wafer,  The  plaintiff  alleges 
that  he  became  the  surety  of  Joel  Wafer  at  the  instance  of  Thomas  Wafer  de- 
ceased, under  a  promise  of  indemnity  made  by  the  latter;  that  he  paid  the 
judgment  rendered  against  Joel  Wafer,  and  that  the  defendants,  who  are  the 
universal  legatees  of  said  deceased  and  have  accepted  his  succession,  are  bound 
by  the  contract  of  their  testator  to  indemnify  him.  There  was  judgment  against 
the  defendants,  and  Mahry  Wafer,  one  of  them,  has  appealed. 

It  is  conceded  that  the  other  defendant,  who  was  a  married  woman,  was  not 
in  court;  and  it  is  contended  that  Mahry  Wafer  is  liable  for  the  whole  debt, 
under  an  assumpsit ;  but  of  this  there  is  not  sufficient  evidence. 

The  appellant  being  one  of  two  universal  legatees,  is  only  liable  for  his  virile 
share  of  the  debt.  The  judgment  against  Joel  Wafer  was  affirmed  on  the  appeal, 
and  the  amount  of  the  judgment  against  the  plaintiff  on  his  bond  was  two  hun- 
dred and  seventy-five  dollars,  with  interest  from  August  5th  1845,  and  cost?. 
Concerning  the  latter,  we  have  no  evidence  on  which  we  can  allow  them.  A 
bill  of  exceptions  was  taken  to  the  admission  of  a  witness  to  prove  the  contents 
of  a  letter.  But  as  the  letter  was  lost,  we  concur  with  the  district  judge  in 
considering  the  evidence  as  admissible.  It  is  well  settled  that  a  party  to  a 
suit  is  competent  to  prove  the  loss  of  a  paper  on  which  his  claim  may  depend, 
so  as  to  authorize  the  introduction  of  secondary  evidence  to  establish  its  contents. 
Donellan  v.  Taylor,  8  Pick.  390.  Adams  v.  Leland,  7  lb.  62.  N.  O.  4"  Car- 
rollton  Bank  v.  Armstrong,  2  An.  830.  Its  contents,  as  proved  by  the  witness, 
are  corroborated  by  the  subsequent  declarations  and  conduct  of  the  appellant. 

The  judgment  of  the  district  court  is  reversed;  and  it  is  decreed  that  the 
plaintiff  recover  from  the  defendant  Mahry  Wafer,  one  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  with  interest  from  the  5th  of  August  1845,  and 
costs;  the  plaintiff  paying  the  costs  of  this  appeal. 
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White  v.  McDowell  and  husband. 

Where  a  witness,  incompetent  on  accoant  of  interest,  is  admitted  without  objection,  and 
testifies  in  favor  of  that  interest,  his  interest  in  the  event  of  the  suit  can  only  aifect  his 
credibility. 

A  tutrix  cannot,  without  boing  specially  authorized,  execute  a  note  in  the  name  of  her  pupil, 
which  will  bo  binding  on  the  latter. 

Where  a  creditor  writes  at  the  foot  of  an  account,  "  Received  payment  by  note,"  it  is  a  no- 
vation of  the  debt. 

APPEAL  from  the  District  Court  of  Morehouse,  Selhy,  J,  Purvis  and 
Morrison,  for  the  plaintitF.  Baker,  for  the  appellants.  The  judgment  of 
the  courts  blidell  J.  dissenting,  was  pronounced  by 

RosT,  J.  The  plain tiflf  is  the  transferee  of  a  promissory  note,  subscribed  by 
the  tutrix  of  Mrs,  McDowelU  before  the  marriage  of  the  latter  and  in  her 
name,  for  supplies  furnished  to  her  during  minority.  This  note  is  dated  in 
the  month  of  Mai'ch  1641,  and  bears  interest  at  the  rate  of  ten  per  cent  per 
annum  from  the  first  day  of  January  preceding.  He  instituted  this  action  in 
the  parish  court  against  both  defendants,  on  the  grounds  that  the  note  was  for 
supplies  furnished  to  the  wife,  and  that  since  the  marriage  the  husband  had  as- 
sumed to  pay  it.  He  obtained  judgment  in  that  court  against  the  husband  only. 
On  appeal  to  the  district  court  judgment  was  also  rendered  against  the  wife, 
and  she  appealed.* 

The  testimony  of  Temple,  the  payee  of  the  note,  was  admitted  without  ob- 
jection in  the  court  below.  We  cannot,  therefore,  disregard  it;  and,  although 
the  contingent  interest  be  had  in  the  event  of  the  suit  may  affect  his  credibi- 
lity when  he  testifies  in  furtherance  of  that  interest,  his  evidence  is  entitled  to 
full  faith  so  far  as  it  makes  against  it.  We  can  of  course  take  no  notice  of 
his  declaration  that,  he  took  the  note  with  the  intention  of  not  releasing  the 
minor.  This  is  a  question  of  law  to  be  deduced  from  his  acts.  The  defendant 
Mrs,  McDowell  alleges,  in  her  answer,  that  she  has  in  her  possession  receipts 
and  vouchers,  which  prove  that  she  has  paid  the  account  for  which  this  note 
was  given.  Temple,  the  plaintiirs  witness,  states  that  he  wrote  the  following 
receipt  at  the  foot  of  that  account : — '*  Received  payment  by  note  of  Eliza- 
beth Ross,  tutrix,  dec.  ;*'  and  it  is  admitted  in  the  record  that  the  account  thus 
receipted  was  adduced  by  her,  as  a  pnyment  made,  in  the  final  settlement  of 
her  account  as  tutrix,  and  that  this  payment  was  aUowed  to  her. 

It  IS  not  shown  that  the  tutrix  had  authority  to  give  a  note  of  any  kind  on 
behalf  of  the  minor,  and  more  particularly  a  note  bearing  the  highest  rate  of 
conventional  interest  from  a  time  anterior  to  its  date.  This  note  must  there- 
fore be  considered  as  the  personal  obligation  of  Elizabeth  Ross,  It  was  thus 
viewed  by  her,  by  the  defendant,  and  by  the  judge  before  whom  the  tutorship 
account  was  settled ;  the  settlement  was  made  on  that  hypothesis. 

The  question  which  this  case  presents  is,  whether  a  receipt  for  a  note  in 
payment  of  an  account  is  a  novation  of  the  debt.  It  was  decided  in  the  affir- 
mative in  the  eases  of  Baron  ct  al.  v.  Howe,  2  Mart.  N.  S.  146,  Abat  et 

•  The  husband  also  appealed. 
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White       al.  v.  NolU  et  al.,  6  lb.  N.  S,  636 ;  Murdoch  v.  Coleman,  1  An.  410 ;  Cam^ 
McDowell,    fn^ck  ▼.  Griffin,  2  An.  177.    After  these  decisions,  the  question  can  no  longer 
be  considered  as  open. 

It  is  therefore   ordered  that  the  judgment  in  this  case  be  reversed;   and 
that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 


4       64' 
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7051  '  CoLViN  V.  Nelson. 

A  donation  of  slaves,  and  their  increase,  for  the  sole  use  and  benefit  of  the  donee  during  her 
natural  life,  and  at  her  death  to  the  heirs  of  her  body  forever;  but,  in  the  event  of  her 
dying  withoat  issae  of  her  body  and  of  her  husband's  sarviving  her,  the  hnsband  to  enjoy 
during  his  natural  life  all  the  use  and  benefit  arising  from  the  labor  of  the  slaves  and 
their  increase,  and,  at  his  death,  the  slaves  and  their  increase  to  revert  to  the  heirs  of  the 
body  of  the  donor,*  and  to  be  their's  forever,  creates  a  suhstitntion,  and  is  void. 

The  facts  alleged  in  an  application  for  a  new  trial  on  the  ground  of  the  discovery  of  new 
and  material  evidence  since  the  trial,  must  be  supported  by  an  affidavit.    C.  P.  561. 

An  intervention  will  not  be  allowed,  where  its  reception  must  retard  the  decision  of  the 
principal  action. 

APPEAL   from  the  District  Court  of  Ouachita,   Copley,  J,     Riehardson 
and  Sharp,  for  the  plaintiff.    McGuire  and  Ray,  for  the  appellant.    The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  to  annul  a  donation  made  by  the  modier  of 
the  plaintiff  and  defendant,  who  are  sisters,  of  certain  slaves  in  favor  of  the 
defendant,  on  the  ground  that  the  donation  contained  a  substitution.  The  dausa 
disposing  of  the  slaves  is  as  follows : 

**  Doth  by  these  presents  convey,  donate,  and  forever  grant  and  donate  to  her 
said  daughter  Nancy  Harriet  Nelson,  the  following  slaves  for  life,  on  the  con- 
ditions hereinafter  to  be  written  in  this  act :  one  negro  man  named  Levi  about 
28  years  old,  Charlotte  a  woman  about  28  years  old,  and  her  five  children^ 
namely,  Caroline  about  ten  years  old,  Jenny  about  eight  years  old,  Hughes 
about  six  years  old,  Maria  about  four  years  old,  and  Buck  about  three  years 
old,  as  also  their  increase  for  ever.  The  said  Nancy  Harriet  Nelson  to  have 
and  to  hold  the  said  slaves,  and  then:  increase,  for  her  own  sole  use  and  benefit, 
for  and  during  her  natutal  life ;  and,  at  her  deaths  the  heirs  of  the  body  of  the 
said  Nancy  Harriet,  shall  inherit  them  forever ;  and  the  said  Donnevani  (for- 
merly Sarah  Donnevant  Huey)  further  conditions  that,  in  the  event  her  said 
daughter  should  depart  this  life  without  issue  of  her  body,  and  that  her  hus- 
band as  aforesaid,  namely,  Thomas  Jefferson  Nelson,  should  survive  his  said 
wife,  then,  in  that  event,  the  said  Thomas  Jefferson  Nelson  shall,  during  his 
natural  life,  enjoy  all  the  use  and  benefits  arising  from  the  labor  of  said  slaves 
and  their  increase,  and,  at  his  demise,  the  aforesaid  slaves  and  their  increase 
shall  go  to  the  heirs  of  the  body  of  the  said  Sarah  Donnevant  (formerly  Sarah 
Donnevant  Huey)  and  to  be  by  them*  in  the  last  mentioned  event  to  be  th^r's 
forever." 

The  district  judge  properly  considered  this  clause  as  creating  a  substitatkm 
and  annulled  the  donation,  decreeing  the  slaves  to  be  the  joint  property  of  the 

*  Sic  in  Mss.    &. 
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plaintilT  and  defendant  as  heirs  of  their  mother,  and  giving  tlie  plaintiff  judg-        Colvin 

ment  for  the  one-half  value  of  one  of  the  slaves,  which  had  been  disposed  of  by       Nelsok. 

the  defendant  previous  to  the  institution  of  the  suit.     And,  as  the  plaintiff  had 

prayed  for  a  partition,  he  referred  the  parties  to  a  notary  for  the  purpose  of 

having  it  formally  made,  expressly  reserving  the  rights  and  obligations  of  each,  to 

make  and  exact  collation,  as  they  might  exist,  in  the  succession  of  their  mother, 

which  had  never  been  settled  by  the  two  heirs.     The  defendant  has  appealed. 

The  plaintiff  has  asked  that  the  judgment  be  amended,  allowing  the  hire  of  the 

slaves ;  but  ths  judge  having  reserved  expressly  this  matter  to  be  determined 

on  the  final  partition,  we  have  not  the  evidence  before  us  to  decide  it,  and  it  is 

not  in  the  interest  of  the  plaintiff  to  remand  the  cause  on  that  account. 

After  judgment  was  rendered,  an  application  was  made  by  the  counsel  for 
the  defendant  for  a  ne^  trial,  inasmuch  as,  since  the  trial  of  the  cause,  a  will 
of  the  deceased  donor  had  been  discovered  and  admitted  to  probate,  and  this 
will  disposed  of  the  property  which  was  the  subject  of  donation.  Of  this  no 
affidavit  was  offered,  as  the  Code  of  Practice  requires.  Art.  561.  The  judge 
refused  to  grant  the  new  trial.  A  petition  of  intervention  of  the  executor  under 
the  will  was,  at  the  same  time,  attempted  to  be  filed,  but  the  judge  refused  to 
admit  it,  on  the  ground  that  it  would  retard  the  decision  of  the  cause.  We 
think  the  judge  did  not  err.  The  intervention  would  necessarily  embarrass  and 
complicate  the  case  before  the  court,  which  turned  upon  the  validity  of  the  do- 
nation, and  was  so  decided.  The  property  going  back  to  the  succession,  the 
questions  arising  under  the  will  are  to  be  determined  when  its  execution  is  en- 
forced. We  think  the  course  adopted  by  the  judge,  tending  to  preserve  sim- 
plicity and  order  in  the  proceedings,  was  the  best  fi>r  the  interest  of  both  parties. 

Judgment  affirmed. 


Canal  and  Banking  Company  et  al.  v.  Bkown  ct  al.  |ii2  a»{ 

The  failare  of  any  of  the  perionfl  named  as  Baretiea  in  an  adminiftrator's  bond  to  §ign  it, 
authorizes  those  who  have  signed  it  to  retract,  but  they  must  do  so  seasonably ;  it  is  too 
late,  after  the  obligation  of  those  who  signed  has  been  completed  by  the  deliveiy  of  the 
bond,  and  after  the  judge,  the  creditors  of  the  succession,  and  the  administratoTf  have  been 
permitted  to  act  upon  the  bond,  to  oppose  the  ontission  of  the  other  signatures. 

An  admimstrator's  bond,  found  in  its  proper  place  aoMing  the  papen  of  the  succession, 
though  not  mvkedJiUd,  must  be  presumed,  in  the  absenoe  of  other  evidence,  to  have 
been  acted  upon  by  the  judge  in  authorizing  the  administrator  to  take  possessk>n,  and  by 
the  creditors  in  acquiescing  in  the  appointment 

A  judgment  against  the  principal  in  an  action  on  an  administrator's  bond  is  not  conclusive 
against  the  sureties,  who  were  not  parties  to  the  aotion  on  which  the  judgment  was  rcn. 
dered. 

By  the  Civil  Code  sureties  could  bo  joined  in  the  action  against  their  principal,  and  be  sub- 
jected to  the  same  judgment ;  but  as  relates  to  sureties  on  the  bonds  of  administraton, 
tutors,  curators,  executors,  and  appellants,  the  law  has  been  changed  by  the  statute  of 
16th  March,  1842,  s.  6. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J.     McGvire  and 
-Ray,  for  the  plaintiffs.     Phelps  and  Purvis,  for  the  appellants.    The  judg- 
ment of  the  majority  of  the  court  was  pronounced  by 

69 
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W»rrx       al.  ».  yrAU  et  aU  6  lb.  N.  S.  636;  Murdock  w.  CoUhuol,  1  An.  410;  Camr 
SCcDcwuK.    m^^  ▼•  Grifin,  2  An.  177.    After  these  decisioaB,  the  question  can  no  bnger 
be  cooadered  w  open. 

It  is  therefore   ordered  that  the  judgment  in  this  case  be  reTersed ;  and 
that  there  be  judgment  in  5lvot  of  the  defendant,  with  costs  in  both  courts. 


4       M4 
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705  CoLviN  r.  Nelsox. 

A  donatiaa  of  fllares,  and  their  bicrease,  for  the  aole  use  toad  benefit  of  die  donee  daring  Iier 
nntarml  life,  and  at  her  death  to  the  heirs  of  her  hody  fisrever;  bat,  in  the  event  of  ber 
dyin^  witfaoot  iasae  of  her  body  and  of  her  hosband'a  mtrnving  her,  Ae  faasband  to  enjoy 
daring  his  naloral  life  aQ  the  use  and  benefit  arising  firom  Ihe  labor  of  the  slares  and 
their  increase,  and,  at  his  death  the  slaves  and  dieir  increase  to  revert  to  the  hein  of  the 
body  of  the  donor,  and  to  be  dieir's  &>rever,  creates  a  sobstitation,  and  is  void. 

The  facta  aHea'ed  in  an  application  iar  a  new  trial  on  the  groond  of  the  disooveiy  of  new 
and  materiai  evidence  since  the  trial,  mast  be  supported  by  an  aflidavifc.     C.  P.  561. 

An  Enterventioa  wiU  not  be  alloved,  where  its  reception  most  retard  the  decision  of  the 
prindpai  actum. 

APPEAL  firom  the  Distrid  Court  of  Ouachita,   CopUy^  J.     RUhardwn 
and  Sharp  J  £»*  the  plaintiff.     McGitire  and  May,  for  the  appeDant.    The 
judgment  of  the  comt  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  to  annol  a  donation  made  by  the  mother  of 
the  plaintiff  and  defendant,  who  are  sisters,  of  certain  slaves  in  favor  of  the 
defendant,  on  the  ground  tiiat  die  donation  contained  a  substitution.  The  claiue 
disposing  of  the  slaves  is  as  follows : 

**  Doth  by  these  presents  convey,  donate,  and  forever  grant  and  donate  to  ber 
said  daughter  Nancy  Harriet  NcUoHj  the  following  slaves  for  life,  on  the  con- 
ditions hereinafter  to  be  written  in  this  act :  one  negro  man  named  Levi  about 
28  years  old,  Charlotte  a  woman  about  28  years  old,  and  her  five  children, 
namely,  Caroline  about  ten  years  old,  Jenny  about  eight  years  o]d,  Hughes 
about  six  years  old,  Maria  about  four  years  old,  and  Buck  about  three  years 
old,  as  also  their  increase  for  ever.  The  said  Nancy  Harriet  Nelson  to  have 
and  to  hold  the  said  slaves,  and  then:  increase,  for  her  own  sole  use  and  benefit, 
for  and  dunng  her  natutal  life ;  and,  at  her  death,  the  heirs  of  the  body  of  the 
said  Nancy  Harriet,  shall  inherit  them  forever ;  and  the  said  Donnevant  (for- 
merly Sarah  Donnevant  Huey)  further  conditions  that,  in  the  event  her  said 
daughter  should  depart  this  life  without  issue  of  her  body,  and  that  her  hus- 
band as  aforesaid,  namely,  Thomas  Jefferson  Nelson,  should  survive  his  said 
wife,  then,  m  that  event,  the  said  Thomas  Jefferson  Nelson  shall,  during  his 
natural  life,  enjoy  all  the  use  and  benefits  arising  from  the  labor  of  said  slaves 
and  their  increase,  and,  at  his  demise,  the  aforesaid  slaves  and  thenr  increase 
shall  go  to  the  heirs  of  die  body  of  the  said  Sarah  Donnevant  (formerly  Sarah 
Donnevant  Huey)  and  to  be  by  them*  in  die  hist  mentioned  event  to  be  dieir's 
forever." 

The  district  judge  properly  considered  diis  clause  as  creating  a  substitatioD 
and  annulled  the  donation,  decreemg  the  slaves  to  be  the  joint  property  of  the 
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plaintiif  and  defendant  as  heirs  of  their  mother,  and  giving  tiie  plaintiff  judg-        Colvw 

ment  for  the  one-half  value  of  one  of  the  slaves,  which  had  been  disposed  of  by       Nelson. 

the  defendant  previous  to  the  institution  of  the  suit.     And,  as  the  plaintiff  had 

prayed  for  a  paitition,  he  referred  the  parties  to  a  notary  for  the  purpose  of 

having  it  formally  made,  expressly  reserving  the  rights  and  obligations  of  each,  to 

make  and  exact  collation,  as  they  might  exist,  in  the  succession  of  their  mother, 

which  had  never  been  settled  by  the  two  heirs.     The  defendant  has  appealed. 

The  plaintiif  has  asked  that  the  judgment  be  amended,  allowing  the  hire  of  the 

slaves ;  but  ths  judge  having  reserved  expressly  this  matter  to  be  determined 

on  the  final  partition,  we  have  not  the  evidence  before  us  to  decide  it,  and  it  is 

not  in  the  interest  of  the  plaintiff  to  remand  the  cause  on  that  account. 

After  judgment  was  rendered,  an  application  was  made  by  the  counsel  for 
the  defendant  for  a  neW  trial,  inasmuch  as,  since  the  trial  of  the  cause,  a  will 
of  the  deceased  douor  had  been  discovered  and  admitted  to  probate,  and  this 
will  disposed  of  the  property  which  was  the  subject  of  donation.  Of  this  no 
affidavit  was  offered,  as  the  Code  of  Practice  requires.  Art.  561.  The  judge 
refused  to  grant  the  new  trial.  A  petition  of  intervention  of  the  executor  under 
the  will  was,  at  the  same  time,  attempted  to  be  filed,  but  the  judge  refused  to 
admit  it,  on  the  ground  that  it  would  retard  the  decision  of  the  cause.  We 
think  the  judge  did  not  err.  The  intervention  would  necessarily  embarrass  and 
complicate  the  case  before  the  court,  which  turned  upon  the  validity  of  the  do- 
nation, and  was  so  decided.  The  property  going  back  to  the  succession,  the 
questions  arising  under  the  will  are  to  be  determined  when  its  execution  is  en- 
forced. We  think  the  course  adopted  by  the  judge,  tending  to  preserve  sim- 
plicity add  order  in  the  proceedings,  was  the  best  for  the  interest  of  both  parties. 

Judgment  cffinncd. 


Canal  and  Baxkino  Company  et  al.  v.  Bkown  et  al.  [iw  §S[ 

The  failure  of  any  of  the  persoiu  named  u  garetiea  in  an  adminiitrator's  bond  to  sign  it, 
authorizes  those  who  have  signed  it  to  retract,  bat  they  most  do  so  seasonably ;  it  is  too 
late,  after  the  obligation  of  those  who  signed  has  been  completed  by  the  delivery  of  the 
bond,  and  after  the  jadge,  the  creditors  of  the  saccessum,  and  the  administrator,  have  been 
permitted  to  act  apon  the  bond,  to  oppose  the  omission  of  the  other  signatures. 

An  admunstrator's  bond,  found  in  its  proper  place  among  the  papers  of  the  suocesston, 
though  not  marked  ^<2,  must  be  presumed,  in  the  absence  of  other  evidence,  to  have 
been  acted  upon  by  the  judge  in  authorizing  the  administrator  to  take  possession,  and  by 
the  creditors  in  acquiescing  in  the  appointment. 

A  judgment  against  the  principal  in  an  action  on  an  administrator's  bond  is  not  conclusive 
against  the  sureties,  who  were  not  parties  to  the  aotion  on  which  the  judgment  was  ren. 
dered. 

By  the  Civil  Code  sureties  could  be  joined  in  the  action  against  their  principal,  and  be  sub- 
jected to  the  same  judgment ;  but  as  relates  to  sureties  on  the  bonds  of  administraton, 
tutors,  curators,  executors,  and  appellants,  the  law  has  been  changed  by  the  statute  of 
16tb  March,  1842,  a.  6. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J.     McChirt  and 
Ray,  for  the  plaintiffs.     Phelps  and  Purvis,  for  the  appellants.     The  judg- 
ment of  the  majority  of  the  court  was  pronounced  by 
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White       al.  v.  NolU  et  al.t  6  lb.  N.  S.  636;  Murdoch  y.  Coleman,  1  An.  410;  Caw- 
McDowELL.    fn>ack  v.  Grjffin^  2  An.  177.     After  these  decisions,  the  question  can  no  longer 
be  considered  as  open. 

It  is  therefore   ordered  that  the  judgment  in  this  case  be  reversed;  and 
that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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705J  •  CoLViN  V.  Nelson. 

A  donation  of  slaves,  and  their  increase,  for  the  sole  use  and  benefit  of  the  donee  during  her 
natural  life,  and  at  her  death  to  tlie  heirs  of  her  body  forever;  but,  in  the  event  of  her 
dying  without  issae  of  her  body  and  of  her  husband's  surviving  her,  the  husband  to  enjoy 
during  his  natural  life  all  the  use  and  benefit  arising  firom  the  labor  of  the  slaves  and 
their  Increase,  and,  at  his  death,  the  slaves  and  their  increase  to  revert  to  the  heirs  of  the 
body  of  the  donor,'  and  to  be  their's  forever,  creates  a  substitution,  and  is  void. 

The  facts  alleged  in  an  application  for  a  new  trial  on  the  ground  of  the  discovery  of  new 
and  material  evidence  since  the  trial,  must  be  supported  by  an  afiSdavit.    G.  P.  561. 

An  intervention  will  not  be  allowed,  where  its  reception  must  retard  the  decision  of  the 
principal  action. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley^  J,  Richardt&n 
and  Sharp,  for  the  plaintiff.  McOuire  and  Ray,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  to  annul  a  donation  made  by  the  mother  of 
the  plaintiff  and  defendant,  who  are  sisters,  of  certain  slaves  in  &vor  of  the 
defendant,  on  the  ground  that  the  donation  contained  a  substitution.  The  clause 
disposing  of  the  slaves  is  as  follows : 

**  Doth  by  these  presents  convey,  donate,  and  forever  grant  and  donate  to  her 
said  daughter  Nancy  Harriet  Nelson,  the  following  slaves  for  life,  on  the  con- 
ditions hereinafter  to  be  written  in  this  act :  one  negro  man  named  Levi  about 
28  years  old,  Charlotte  a  woman  about  28  years  old,  and  her  ^ve  children, 
namely,  Caroline  about  ten  years  old,  Jenny  about  eight  years  old,  Hughes 
about  six  years  old,  Maria  about  four  years  old,  and  Buck  about  three  yean 
old,  as  also  their  increase  for  ever.  The  said  Nancy  Harriet  Nelson  to  hare 
and  to  hold  the  said  slaves,  and  their  increase,  for  her  own  sole  use  and  benefit, 
for  and  during  her  natutal  life ;  and,  at  her  death,  the  heirs  of  the  body  of  the 
said  Nancy  Harriet,  shall  inherit  them  forever ;  and  the  said  Donnevant  (for- 
merly Sarah  Donnevant  Huey)  further  conditions  that,  in  the  event  her  said 
daughter  should  depart  this  life  without  issue  of  her  body,  and  that  her  hus- 
band as  aforesaid,  namely,  Thomas  Jefferson  Nelson,  should  survive  his  said 
wife,  then,  in  that  event,  the  said  Thomas  Jefferson  Nelson  shall,  during  his 
natural  life,  enjoy  all  die  uae  and  benefits  arismg  from  the  labor  of  said  slaves 
and  their  increase,  and,  at  his  demise,  the  aforesaid  slaves  and  their  increase 
shall  go  to  the  heirs  of  the  body  of  the  said  Sarah  Donnevant  (ibnneriy  Sarah 
Donnevant  Huey)  and  to  be  by  them*  in  the  last  mentioned  event  to  be  their's 
forever." 

The  district  judge  properly  considered  this  clause  as  creating  a  substitatioo 
and  annulled  the  donation,  decreeing  the  slaves  to  be  the  joint  property  of  the 
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plamtilt*  and  defendant  as  heirs  of  their  mother,  and  giving  tlie  plaintiff  judg-        Coltin 

ment  for  the  one-half  vaJue  of  one  pf  the  slaves,  which  had  been  disposed  of  by       Nelson. 

the  defendant  previous  to  the  institution  of  the  suit.     And,  as  the  plaintiff  had 

prayed  for  a  paitition,  he  referred  the  parties  to  a  notary  for  the  purpose  of 

having  it  formally  made,  expressly  reserving  the  rights  and  obligations  of  each,  to 

make  and  exact  collation,  as  they  might  exist,  in  the  succession  of  their  mother, 

which  had  never  been  settled  by  the  two  heirs.     The  defendant  has  appealed. 

The  plaintiff  has  asked  that  the  judgment  be  amended,  allowing  the  hire  of  the 

slaves ;  but  ths  judge  having  reserved  expressly  this  matter  to  be  determined 

on  the  final  partition,  we  have  not  the  evidence  before  us  to  decide  it,  and  it  is 

not  in  the  interest  of  the  plaintiff  to  remand  the  cause  on  that  account. 

After  judgment  was  rendered,  an  application  was  made  by  the  counsel  for 
the  defendant  for  a  neW  trial,  inasmuch  as,  since  the  trial  of  the  cause,  a  will 
of  the  deceased  donor  had  been  discovered  and  admitted  to  probate,  and  this 
will  disposed  of  the  property  which  was  the  subject  of  donation.  Of  this  no 
afiidavit  was  offered,  as  the  Code  of  Practice  requires.  Art.  561.  The  judge 
refused  to  grant  the  new  trial.  A  petition  of  mtervention  of  the  executor  under 
the  will  was,  at  the  same  time,  attempted  to  be  filed,  but  the  judge  refused  to 
admit  it,  on  the  ground  that  it  would  retard  the  decision  of  the  cause.  We 
think  the  judge  did  not  err.  The  intervention  would  necessarily  embarrass  and 
complicate  the  case  before  the  court,  which  turned  upon  the  validity  of  the  do- 
nation, and  was  so  decided.  The  property  going  back  to  the  succession,  the 
questions  arising  under  the  will  are  to  be  determined  when  its  execution  is  en- 
forced. We  think  the  course  adopted  by  the  judge,  tending  to  preserve  sim- 
plicity and  order  in  the  proceedings,  was  the  best  for  the  interest  of  both  parties. 

Judgment  c^ffirmed* 


Canal  and  Banking  CoMPANt  et  al.  v.  Brown  a  al.  \^^  3w| 

The  failure  of  any  of  the  persona  named  as  taretiea  in  an  admimtferator'a  bond  to  sign  it, 
authorizes  those  who  have  signed  it  to  retract,  but  they  nraat  do  so  seasonably ;  it  is  too 
late,  after  the  obligation  of  those  who  signed  has  been  completed  by  the  delivery  of  the 
bond,  and  after  the  jndge,  t^e  creditors  of  the  saccessbn,  and  the  administrator,  have  been 
permitted  to  act  npon  the  bond,  to  oppose  the  omission  of  the  other  signatures. 

An  administrator's  bond,  found  in  its  proper  place  among  the  papers  of  the  succession, 
though  not  marked  JUedy  must  be  presumed,  in  the  absence  of  other  evidence,  to  have 
been  acted  npon  by  the  judge  in  authorizing  the  administrator  to  take  possession,  and  by 
the  creditors  in  acquiescing  in  the  appointment 

A  judgment  against  the  principal  in  an  actbn  on  an  administrator's  bond  is  not  conclusive 
against  the  sureties,  who  were  not  parties  to  the  aotion  on  which  the  judgment  was  ren. 
dered. 

By  the  Civil  Code  sureties  could  be  joined  in  the  actum  against  their  piincipal,  and  be  sub- 
jected to  the  same  judgment ;  but  as  relates  to  sureties  on  the  bonds  of  administrators, 
tutors,  curators,  executors,  and  appellants,  the  law  has  been  changed  by  the  statute  of 
16th  March,  1842,  s.  6. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J.    McGuire  and 
Uay,  for  the  plaintiffs.     Phelps  and  Purvis,  for  the  appeUants.     The  judg- 
ment of  the  majority  of  the  court  was  pronounced  by 
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Whitk       al.  V.  Nolle  et  aL,  6  lb.  N.  S.  636 ;  Murdoch  v.  Coleman,  1  An.  410 ;  Canir 
McDowell,    ^dck  v.  Griffin,  2  An.  177.    After  these  decisions,  the  question  can  no  longer 
be  considered  as  open. 

It  is  therefore   ordered  that  the  judgment  in  this  case  be  reversed ;  and 
that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 


CoLviN  V.  Nelson. 

A  donation  of  slavea,  and  their  increase,  for  the  aole  use  and  benefit  of  the  donee  dnring  her 
natural  life,  and  at  her  death  to  tlie  heirs  of  her  body  forever;  bat,  in  the  event  of  her 
dying  withont  issne  of  her  body  and  of  her  husband's  surviving  her,  the  husband  to  enjoy 
daring  his  nataral  life  aU  the  ase  and  benefit  arising  from  the  labor  of  the  slaves  and 
their  increase,  and,  at  his  death,  the  slaves  and  their  increase  to  revert  to  the  heirs  of  the 
body  of  the  donor,*  and  to  be  their's  forever,  creates  a  sobstltation,  and  is  void. 

The  facts  alleged  in  an  application  for  a  new  trial  on  the  ground  of  the  diaoovery  of  new 
and  material  evidence  since  the  trial,  mast  be  supported  by  an  affidavit    C.  P.  561. 

An  intervention  will  not  be  allowed,  Where  its  reception  mast  retard  the  dedsicni  of  the 
principal  action. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley^  X  RiekarcUon 
and  Sharp,  for  the  plaintiff.  McQuire  and  Ray,  for  the  appellant  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  to  annul  a  donation  made  by  the  mother  of 
the  plaintiff  and  defendant,  who  are  sisters,  of  certain  slaves  in  favor  of  the 
defendant,  on  the  ground  that  the  donation  contained  a  substitution.  The  clause 
disposing  of  the  slaves  is  as  follows : 

**  Doth  by  tiiese  presents  convey,  donate,  and  forever  grant  and  donate  to  her 
said  daughter  Nancy  Harriet  Nelson,  the  following  slaves  for  life,  on  the  con- 
ditions hereinafter  to  be  written  in  this  act :  one  negro  man  named  Levi  aboat 
28  years  old,  Charlotte  a  woman  about  28  years  old,  and  her  five  children, 
namely,  Caroline  about  ten  years  old,  Jenny  about  eight  years  oid,  Hughes 
about  six  years  old,  Maria  about  four  years  old,  and  Buck  about  three  years 
old,  as  also  their  increase  for  ever.  The  said  Nancy  Harriet  Nelson  to  hare 
and  to  hold  the  said  slaves,  and  their  increase,  for  her  own  sole  use  and  benefit, 
for  and  during  her  natutal  life ;  and,  at  her  death,  the  heirs  of  the  body  of  the 
said  Nancy  Harriet,  shall  inherit  them  forever ;  and  the  said  Donnevant  (far- 
merly  Sarah  Donnevant  Huey)  furtiier  conditions  that,  in  the  event  her  said 
daughter  should  depart  this  life  without  issue  of  her  body,  and  that  her  hus- 
band as  aforesaid,  namely,  Thomas  Jefferson  Nelson,  should  survive  hia  said 
wife,  then,  in  that  event,  the  said  ThoTMU  Jefferson  Nelson  shaO,  during  his 
natural  life,  enjoy  all  the  use  and  benefits  arising  firom  the  labor  of  said  slaves 
and  their  increase,  and,  at  his  demise,  the  aforesaid  skives  and  their  increase 
shall  go  to  the  heira  of  the  body  of  the  said  Sarah  Donnevant  (formeriy  Sarah 
Donnevant  Huey)  and  to  be  by  them*  in  the  last  mentioned  event  to  be  their's 
forever." 

The  district  judge  properly  considered  this  clause  as  creating  a  substitation 
and  annulled  the  donation,  decreeing  the  slaves  to  be  the  joint  property  of  the 
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plaiotifF  and  defendant  as  heirs  of  their  mother,  and  giving  tlie  plaintiff  judg-        Colvin 

ment  for  the  one-half  vaJue  of  one  of  the  slaves,  which  had  been  disposed  of  by       Nelson. 

the  defendant  previous  to  the  institution  of  the  suit.    And,  as  the  plaintiff  had 

prayed  for  a  paitition,  he  referred  the  parties  to  a  notary  for  the  purpose  of 

having  it  formally  made,  expressly  reserving  the  rights  and  obligations  of  each,  to 

make  and  exact  collation,  as  they  might  exist,  in  the  succession  of  their  mother, 

which  had  nover  been  settled  by  the  two  heirs.     The  defendant  has  appealed. 

The  plaintiff  has  asked  that  the  judgment  be  amended,  allowing  the  hire  of  the 

slaves ;  but  ths  judge  having  reserved  expressly  this  matter  to  be  determined 

on  the  final  partition,  we  have  not  the  evidence  before  us  to  decide  it,  and  it  is 

not  in  the  interest  of  the  plaintiff  to  remand  the  cause  on  that  account. 

After  judgment  was  rendered,  an  application  was  made  by  the  counsel  for 
the  defendant  for  a  neW  trial,  inasmuch  as,  since  the  trial  of  the  cause,  a  will 
of  the  deceased  donor  had  been  discovered  and  admitted  to  probate,  and  this 
will  disposed  of  the  propert}'  which  was  the  subject  of  donation.  Of  this  no 
affidavit  was  offered,  as  the  Code  of  Practice  requires.  Art.  561.  The  judge 
refused  to  grant  the  new  trial.  A  petition  of  intervention  of  the  executor  under 
the  will  was,  at  the  same  time,  attempted  to  be  filed,  but  the  judge  refused  to 
admit  it,  on  the  ground  that  it  would  retard  the  decision  of  the  cause.  We 
think  the  judge  did  not  err.  The  intervention  would  necessarily  embarrass  and 
complicate  the  case  before  the  court,  which  turned  upon  the  validity  of  the  do- 
nation, and  was  so  decided.  The  property  going  back  to  the  succession,  the 
questions  arising  under  the  will  are  to  be  determined  when  its  execution  is  en- 
forced. We  think  the  course  adopted  by  the  judge,  tending  to  preserve  sim- 
plicity and  order  in  the  proceedings,  was  the  best  for  the  interest  of  both  parties. 

Judgment  canned. 


Canal  and  Banking  CoMPANt  et  al.  v.  Bhown  ct  al.  |ii2  S»| 

The  failare  of  any  of  the  persong  named  as  sareties  in  an  adminittrator'a  bond  to  sign  it, 
autborizes  those  who  have  signed  it  to  retract,  but  they  most  do  so  seasonably ;  it  is  too 
late,  after  the  obligation  of  those  who  signed  has  been  completed  by  the  delivery  of  the 
bond,  and  after  the  jndge,  the  creditors  of  the  snccesskm,  and  the  admimstrator,  have  been 
permitted  to  act  npon  the  bond,  to  oppose  tiie  onussion  of  the  other  signatares. 

An  admimstrator's  bond,  foond  in  its  proper  place  among  the  papers  of  the  saocession, 
though  not  marked  .^2ei2,  mast  be  presumed,  in  the  absence  of  other  evidence,  to  have 
hecn  acted  npon  by  the  jndge  in  authorizing  the  administrator  to  take  possession,  and  by 
the  creditors  in  acquiescing  in  the  appointment 

A  judgment  against  the  principal  in  an  action  on  an  administrator's  bond  is  not  conclusive 
against  the  sureties,  who  were  not  parties  to  the  aoCion  on  which  the  judgment  was  ren. 
dered. 

By  the  Civil  Ck)de  sureties  could  bo  joined  in  the  action  against  their  principal,  and  be  sub- 
jected to  the  same  judgment ;  but  as  relates  to  sureties  on  the  bonds  of  administrators, 
tutors,  curators,  executors,  and  appellants,  the  law  has  been  changed  by  the  statute  of 
16th  March,  1842,  s.  6. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J.     McGtdrt  and 
Ray,  for  the  pjaintiffs.     Phelp$  and  Purvis,  for  the  appeUants.     The  judg- 
ment of  the  majority  of  the  court  waa  pronounced  by 
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Canal  Bank  Eustis,  C.  J.  On  the  26th  of  December  1839,  Pascal  Austin,  as  admi- 
Brown.  nistrator  of  the  succession  of  Thomas  Bryan  and  Melinda  Bryan,  executed  a 
bond  for  the  fiuthful  discharge  of  his  duties  as  administrator,  with  seven  persons 
ns  his  sureties.  There  are  some  other  persons  named  in  the  bond,  who  did  not 
sign  it.  The  responsibility  of  two  of  them,  who  had  a  separate  trial,  has  been 
adjudicated  upon  in  the  case  of  the  Canal  and  Banking  Company  v.  Grayson, 
ante  p.  511.  The  survivors  of  the  remaining  nine  persons,  and  the  representa- 
tives of  those  of  them  who  are  dead,  are  sued,  to  be  made  responsible  as  sureties  of 
Austin,  by  several  of  the  creditors  of  the  succession  of  Bryan,  The  plaintJifs 
had  judgment  for  the  several  amounts  appearing  to  be  due  them,  and  the  de- 
fendants have  appealed.  The  two  other  defendants,  who  did  not  sign  the  bond, 
we  consider  as  in  no  sense  the  sureties  of  the  administrator,  for  the  reasons 
given  in  the  case  referred  to,  the  facts  in  both  cases  being  not  dissimilar,  and 
governed  by  the  same  legal  principals :  they  must  be  held  not  liable  in  plaintiffs 
action.  The  first  ground  of  defence  taken  in  argument  is  that,  the  bond  is 
void,  because  the  parties  signed  it  on  the  condition  that  the  four  other  persons, 
whose  names  are  contiuned  in  the  bond,  should  also  become  parties  to  it;  diat 
it  was  an  escrow,  and  had  no  effect  as  a  bond  until  completed  by  all  their  sig- 
natures ;  and  w^as  delivered  to  the  parish  judge  as  an  escrow,  to  take  effect 
in  the  event  of  all  the  signatures  being  affixed  to  it,  and  in  no  other. 

A  bill  of  exceptions  was  taken  by  the  counsel  for  the  defendants  to  the  ad- 
mission of  the  bond  in  evidence ;  but  as  the  objections  can  all  be  noticed  in 
considering  its  effect  as  a  bond  valid  and  obligatory  in  law,  it  is  not  necessaiy 
to  remark  on  the  several  points  made  to  its  admissibility. 

It  is  stated  that  this  defence  is  sustained  hy  the  evidence  of  the  bond  itself, 
which  contains  four  names  in  the  recital  of  the  parties  '^hich  are  not  signed  to  the 
instrument,  and  that  in  such  a  case  the  parties  who  have  signed  are  not  bound  in 
law  on  the  bond.  The  cases  of  Wells  v.  DilU  1  N.  S.  592,  and  Pawling  v.  The 
United  States,  4  Cranch,  219,  are  relied  upon  in  support  of  this  position. 

We  have  already  had  occasion  to  examine  the  case  of  Wells  v.  Dill,  when 
cited  in  support  of  the  doctrine  in  the  case  of  Taylor  v.  Jones,  3  Annual  Kep. 
621 ;  and  we  held  the  report  of  the  case  to  be  too  imperfect  to  authorize  the 
inference  drawn  by  counsel.  In  that  case  the  decision  seems  to  have  been 
based  on  the  authority  of  the  case  cited  from  Cranch,  and  Pothier  on  Obliga- 
tions, No.  11. 

Pothier  says  :  "  Lorsqu'il  y  a  un  acte  sous  signatures  privees  d'un  marcbe 
qui  n'a  pas  re^u  sa  perfection  enti6re  par  les  signatures  de  toutes  les  personnes 
exprim^es  dans  Tacte,  quelqu'une  d'elles  s'etant  retirees  sans  signer,  ceOes  qui 
ent  sign6  peuvent  se  dedire,  et  sont  crues  k  dire  qu'en  faisant  dresser  cet  acte 
elles  ont  eu  Tintention  de  faire  dependre  de  la  perfection  de  cet  acte  leur  con- 
vention." 

.  If  any  of  the  parties  to  a  contract,  which  has  not  yet  been  perfected  by  the  sig- 
natures of  all  the  persons  whose  names  are  mentioned  in  the  act,  should  refuse 
to  sign  it,  those  who  had  signed  it  may  retract.  The  defendants,  on  tiie  refusal 
of  the  other  parties  to  sign,  could  have  withdrawn  their  signatures.  But  the 
difficulty  in  the  appfication  of  this  authority  is  tiiat,  tiie  obligation  of  the  defendants 
was  completed  by  the  delivery  of  the  bond,  and  that,  after  permitting  the  judge 
and  the  creditors  of  the  succession  and  the  administrator  to  act  upon  the  bond 
as  it  stood,  they  can  no  longer  be  heard  on  the  objection  of  the  want  of  the 
other  signatures. 
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The  case  of  Pawling  tarned  on  a  question  of  fact,  whether  the  bond  was  de-  Canal  Bakk 
Kvered  as  an  escrow  or  absolutely.  There  appears  to  be  nothing  m  the  opinion  Bkowk. 
which  is  applicable  to  the  case  under  consideration.  It  was  before  us  in  the 
case  of  Taylor  v.  Jones,  and  had  already  been  examined  by  this  court  in  the 
case  ot  McNamara  v.  Purvis,  2  Annual,  592.  We  then  expressed  our  view 
of  the  law  to  be  that,  the  failure  of  any  of  the  parties  to  a  contract  to  sign  the 
instrument  gave  to  those  who  had  signed  a  right  to  retract,  yet  it  was  incumbent 
on  them  to  do  so  seasonably  and  before  the  contract  takes  effect.  Certainly 
there  is  nothing  in  the  opinion  of  the  Chief  Justice  in  Pawling's  case  which  are 
in  conflict  with  this  doctrine. 

The  defendants  have  pleaded  that  the  bond  was  handed  to  the  judge  as  an 
escrow,  to  be  of  avail  when  signed  by  the  parties  named  in  it. 

The  clerk  of  the  district  court  swears  that  the  bond  was  found  among  the 
papers  transferred  from  the  office  of  the  late  parish  judge  to  his  office,  and  that 
BO  other  bond  of  AvLsUn  was  there  found.  It  bore  the  endorsement  Bond  of 
Administrator,  without  any  note  of  filing  or  other  memorandum.  It  bears  date 
the  26th  of  December  1839,  and  recites  that  Pascal  Austin  has  been  appointed 
administrator.  The  oath  of  Austin,  as  administrator,  was  taken  two  days  pre- 
vious before  the  judge,  and  letters  of  administration  were  granted  ,Jby  the  judge 
•n  the  13th  of  January  following,  and  under  this  authority  the  succession  has 
been  administered,  or  rather  dilapidated,  by  the  administrator,  without  any  attempt 
on  the  part  of  the  sureties  to  preveut  it,  or  to  have  themselves  released.  The 
proceedings  are  far  from  being  regular,  but  we  can  find  no  defect  which  reaches 
the  validity  of  the  bond.  The  presumption  attached  to  the  legal  acts  of  the 
judge  is  that  the  bond,  which  is  in  its  proper  place  among  the  papers  of  the 
succession  of  Bryan,  was  acted  upon  by  the  judge  in  authorizing  the  administra- 
tor to  take  possession  and  administer  the  succession,  and  by  the  creditors  in  ac- 
quiescing in  the  appointment. 

There  is  no  evidence,  other  than  that  stated,  concerning  the  delivery  of  the 
bond  ;  and  we  conclude  that  the  defendants  who  signed  it  are  bound  by  it,  on 
the  principles  settled  in  the  case  of  Taylor  v.  Jones. 

These  are  the  views  of  a  majority  of  this  court,  as  at  present  advised.  Bu;t 
as  we  remand  the  cause  for  a  new  trial,  the  subject  is  still  open  for  further  exa- 
mination. 

The  plaintiffs  brought  this  action  on  a  judgment  and  proceedings  under  it,  in 
a  suit  against  Austin,  the  administrator,  which  were  offered  in  evidence  without 
objection.  On  the  trial  of  the  cause  two  of  the  defendants  offered  evidence  to 
prove  that  this  judgment  was  for  a  much  larger  sum  than  Austin,  the  adminis- 
trator, was  liable  for.  The  admission  of  this  evidence  was  objected  to  by  the 
counsel  of  the  plaintiffs,  on  the  ground  that  the  defendants  were  bound  by  said 
judgment,  and  were  precluded  from  examining  into  the  grounds  or  correctness 
of  said  judgment.  This  objection  was  sustained  by  the  judge,  and  the  evidence 
not  admitted. 

The  question  is  thus  presented  whether  a  judgment  on  an  administrator's 
bond  is,  under  our  laws,  conclusive  upon  the  sureties,  who  were  not  parties  to 
the  action  in  which  the  judgment  was  rendered. 

A  judgment  in  fiivor  of  the  principal  debtor  necessarily  inures  to  the  benefit 
of  the  surety ;  but  Pothier  states  that,  when  the  judgment  is  against  the  princi- 
pal debtor  the  creditor  can  oppose  it  to  the  surety,  and  require  that  it  be  made 
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Cah AL  Bark   executory  against  him,  but  the  surety  is  permitted  to  appeal  from  this  judgment, 
Browv.       ^^f  ^^  ^^  ^®  rendered  in  a  court  of  the  last  resort,  to  make  a  third  opposition  to 
it.    Pothier  on  Obiig.  816,  De  Re  Judicata,  §  60. 

There  does  not  appear  to  have  been  provided  in  the  Code  of  Practice  any 
mode  of  making  an  opposition  in  the  case  of  a  surety  who  is  sued  on  a  judg- 
ment rendered  against  the  principal  debtor,  the  Code  providing  for  two  cases  only. 
Hence  it  seems  obvious,  and  has  been  so  decided,  that  all  rights  other  than  those 
provided  for  in  the  Code  are  to  be  carried  out  in  the  orainary  action.  SkUlman 
V.  Pamellt  3  La.  494.  We  have  held  that  judgments  of  this  kind  were  not 
conclusive  on  sureties.  The  case  of  collusion  between  the  creditor  and  the 
principal  debtor  presents  an  example,  in  which  the  necessity  of  this  rule  is  ap- 
parent    Dawes  V.  Shed,  16  Mass.  7.     Heard  v.  Lodge,  20  Pickering,  59. 

By  the  Civil  Code  sureties  could  be  joined  in  tlie  same  action  with  the  prin- 
cipals, and  would  consequently  be  subjected  to  the  same  judgment ;  but  in  re- 
lation to  sureties  on  the  bonds  of  tutors,  administrators,  ice.  the  law  has  been 
changed  by  the  act  of  184$^.  That  act  provides  that  no  such  such  suit  shall 
be  instituted  againat  the  surety,  until  tho  necessary  steps  have  been  taken  to 
enforce  payment  against  the  principal. 

A  plaintiff  was  accordingly  non-suited,  who  attempted  to  sue  the  surety  of  a 
curatrix  of  a  vacant  succession  before  having  taken  the  legal  steps  to  enforce 
his  judgment  against  the  curatrix.  Wilson  v.  MurrelU  6  Robinson,  68.  This 
prohibition  of  the  sureties  being  made  parties  to  the  suit  against  the  principal 
debtor,  strengthens  the  position  that  they  cannot  be  held  to  be  concluded  by  the 
judgment-. 

We  therefore  conclude  that  the  judge  erred,  in  excluding  the  evidence  of- 
fered for  the  reason  that  the  judgment  against  Austin  was  conclusive  upon 
his  sureties ;  and  that  said  judgment  is  not  conclusive,  but  may  be  enquired 
into  and  corrected  on  proper  allegations  and  by  legal  evidence.  Some  of  the 
defendants  have  expressly  pleaded  fraud  in  not  resisting  the  judgment,  and  as 
they  do  not  unite  in  their  pleas,  and  the  want  of  proper  allegationfl  of  defence  • 
is  not  mentioned  in  the  bill  of  exceptions,  we  have  confined  our  decision  to  the 
question  of  law  therein  stated. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court  be  reversed, 
and  that  judgment  be  rendered  in  favor  of  the  legal  representatives  of  Resin 
Criswell  and  G.  L.  Lovelace^  against  the  plaintiffs,  with  costs  in  both  courts ; 
and  it  is  further  ordered  that  the  case  be  remanded  for  a  new  trial  as  to  the 
other  appellants,  with  directions  to  the  judge  not  to  refuse  the  evidence  offered 
by  the  two  defendants,  as  stated  in  their  bill  of  exceptions,  on  the  grounds  by 
him,  the  said  judge,  therein  set  forth ;  the  appellees  paying  the  costs  of  this 
appeal. 

S;.iDELL,  J.  I  wish  to  be  considered  as  not  expressing  an  opininn  as  to  the 
validity  of  the  bond,  not  having  formed  one ;  and  concur  in  the  decree  remand- 
ing the  cause,  as  leaving  the  subject  open  for  further  examination. 


BUFFINGTON    V.    DiNKGRAVB. 

Under  section  4  of  the  statute  of  3d  May  1847,  the  tax  on  pedlers  and  hawken  if  dae 
from  the  time  when  the  applicant  for  a  license  commences  to  «ell ;  and,  %»  all  ttxei  nt 
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laid  for  the  calendar  year,  a  license  for  the  year  1848,  will  not  aathorize  the  person  ob-     Buffinoton 
taining  it  to  sell  under  it  in  1849.    At  whatever  period  of  the  year  1846  the  license  may  ^' 

have  been  issued,  it  will  expire  with  that  year.  Nor  can  one  who  obtains  a  license  at 
any  time  after  the  commencement  of  the  year  complain  that  he  pays  as  much  for  a  license 
to  trade  during  a  portion  of  the  year  as  others  have  paid  for  the  whole  year ;  the  in- 
equality is  of  his  own  creation,  and  does  not  render  the  statute  unconstitutional. 
The  collection  of  the  taxes  on  pedlers  and  hawkers  for  the  calendar  year,  is  secured  by  the 
bond  given  in  that  year  by  the  sheriff,  as  tax-collector,  for  the  taxes  assessed  for  the 
preceding  year :  thus,  tlie  taxes  on  pedlers  and  hawkers  for  1848,  which  the  sheriff  re- 
ceives in  the  course  of  that  year  as  the  licenses  are  issued,  is  secured  by  the  bond  given 
f9r  the  general  taxes  for  the  year  1847,  which  are  assessed  in  that  year  and  collected  in 
1848,  the  bond  providing  for  the  payment  of  all  sums  for  which  the  sheriff  may  become 
legally  liable  during  that  year. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley^  J.     Garret^  for  tlie 
plaintiff.     Sharp  and  Stillman^  for  the  appellant.     The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  This  action  was  instituted  by  the  plaintiff  to  recover  back  from 
Dinkgrave^  sheriff  and  tax-collector,  state  and  parish  taxes,  paid  under  protest, 
for  a  license  to  sell  goods  in  a  flatboat  at  the  landing  of  the  town  of  Monroe. 
The  plaintiff  alleges  that  his  boat  was  laden  with  the  produce  of  the  soil  and 
manufactures  of  the  other  States  of  the  Union,  and  that  he  was  on  that  account 
exempt  from  taxation  :  That,  if  he  had  been  liable  for  the  tax,  the  first  license 
should  have  endured  one  year  from  its  date,  and  he  was  not  liable  for  the  tax 
of  1849,  when  he  paid  it,  the  year  not  having  expired :  That  the  defendant 
was  not  authorized  to  collect  said  taxes,  and  had  not  given  bond  at  the  time  : 
That  to  be  taxed  for  one  month  as  much  as  others  pay  for  one  year,  is  unequal 
«nd  unjust,  and  that  the  laws  taxing  pedlers  and  hawkers  are  unconstitutional 
on  that  ground  :  That  he  was  compelled  to  make  payment  to  avoid  the  seizure 
and  sale  of  his  property.  He  prays  that  the  State  and  the  Parish  be  made  par- 
ties to  these  proceedings,  and  that  he  may  have  judgment  for  the  amount  paid 
by  him. 

The  defendant  answered  that  he  acted  in  the  premises  in  the  discharge  of  his 
duty  as  collector  of  the  state  and  pariah  taxes,  and  averred  his  authority  to  do 
so,  and  the  liability  of  the  plaintiff  to  pay  the  tax  ;  he  also  denied  generally  the 
allegations  of  the  petition, 

The  district  attorney,  and  the  counsel  for  the  police  jury,  also  appeared  and 
joined  in  the  defence,  justifying  the  acts  of  the  defendant,  and  alleging  that  the 
boat  of  the  plaintiff  was  laden  with  foreign  products. 

There  was  judgment  in  favour  of  the  plaintiff,  and  the  defendant  appealed. 

We  are  of  opinion  that  the  provisions  of  the  act  of  1848,  exempting  from 
taxation  *'  any  boat  or  boats  laden  exclusively  with  the  products  of  the  soil  and 
manufactures  of  the  other  States  for  sale,"  is  general  in  its  character,  and  that 
the  plaintiff  would  have  been  entitled  to  the  benefit  of  it,  if  he  had  brought 
himself  within  the  exception. 

It  is  not  necessary  to  determine  upon  which  of  the  parties  the  burden  of 
proof  lies.  The  plaintiff,  in  his  petition,  does  not  call  upon  the  defendant  to 
prove  that  he  sold  foreign  products.  He  holds  the  affirmative  of  the  issue  with- 
out any  reservation,  and,  in  the  opening  of  the  case,  introduced  a  witness  in  sup- 
port of  it.  That  witness  testified  that  he  had  bought  a  great  many  articles  from 
the  plaintiff,  and  that  his  assortment  consisted  of  domestic  goods,  as  far  as  he 
remembers ;  but  the  same  witness  stated  that  he  seldom  bought  of  the  plaintiff 


6/>0  SUPREME  COURT  OF  LOUISIANA, 

BcFFiKOTON    himself,  he  generally  dealt  with  his  clerk.     The  clerk  must  have  known  post- 

DiNKGRAVK.    ti^^ly  ^be  nature  of  die  assortment.     Why  was  not  his  evidence  taken  ?    This 

omission  is  suspicious ;  and  the  testimony  of  Dillard  that,  he  went  on  board  of 

the  boat  and  saw  the  derk  selling  coffee  and  other  foreign  products,  explaios 

the  reason  of  it. 

Should  it  be  conceded  that  the  burthen  of  proof  is  upon  the  defendant,  the 
testimony  of  Dillard  is  positive,  and  cannot  be  got  over.  It  was  excepted  to 
on  account  of  the  general  chai*acter  of  the  answer,  but  it  is  clear  it  could  not 
have  taken  the  plaintiff  by  surprise.  Coffee  being  the  foreign  product  stated  to 
have  been  sold  by  him,  in  the  receipt  and  protest  upon  which  his  action  is  based. 
The  plaintiff  has  failed  to  show  that  he  was  within  the  exception,  and  if  the 
taxes  were  legal  and  properly  assessed  he  has  no  cause  of  action. 

We  will  dismiss  the  ground  of  unconstitutionality  by  reason  of  the  inequality 
of  the  tax,  with  a  simple  reference  to  the  cases  of  Tke  Second  Municipality  r. 
Duncan,  2d  Annual  182,  and  The  City  of  Lafayette  v.  Cummins^  3d  Annniil 
674,  in  which  the  same  question  was  thoi'oughly  examined,  and  decided  adveroely 
to  the  plaintiffs  pretensions. 

Under  the  4th  section  of  the  act  of  the  3d  of  May  1847,  this  tax  was  due  and 
demandable  from  the  time  the  plaintiff  commenced  to  sell ;  and,  as  we  under- 
stand all  taxes  to  be  laid  fur  the  calendar  year,  the  license  for  1848  exp'u^d  with 
that  year,  and  the  plaintiff  could  not  sell  under  it  in  1849.  The  inequality  of 
which  he  complains  is  of  his  own  creation.  The  license  authorises  him  to  trade 
for  the  year  during  which  it  is  granted,  without  reference  to  it^  date. 

It  is  further  argued  that  the  defendant  had  not  given  bond  for  the  collectiooof 
the  taxes  at  the  time  they  were  collected.  If  this  was  true,  and  the  taxes 
were  justly  due,  it  would  not  probably  be  a  sufficient  reason  to  authorize  the 
plaintiff  to  recover  the  amount  claimed.  Worsley  et  al.  v.  Second  Munici- 
pality,  9  Rob.  p.  324.  But  we  are  satisfied  that  the  objection  is  untenabie. 
By  the  44th  section  of  the  act  of  1847,  it  is  made  the  duty  of  sheriffs,  before 
they  commence  the  collection  of  the  taxes,  to  give  bond  in  a  sum  at  least  equal 
to  one-half  over  and  above  the  amount  of  taxes  levied  for  state  purposes,  con- 
ditioned for  the  faithful  performance  of  the  duty  of  tax  collector  and  ibr  the 
just  and  faithful  payment  of  all  sums  for  which  the  sheriff'  may  become  legally 
liable.  The  taxes  spoken  of  in  this  section  ai'e  the  general  taxes  on  propertTt 
which  are  assessed  one  year  and  collected  the  next ;  for  instance,  the  bond  for 
the  tax  of  1848  was  given  only  in  1849.  The  tax  on  pedlers  and  hawkers  for 
the  year  1848,  which  it  is  made  the  duty  of  the  sheriff  to  receive  in  the  course 
of  that  year  as  the  licenses  are  issued,  could  not  therefore  have  been  secured  by 
that  bond ;  but  the  bond  for  the  general  tax  of  1847,  which  was  given  in  1848, 
was  not  only  for  the  faithful  peiformance  of  his  duty  as  collector  of  those  taxes, 
but  also  for  the  just  and  faithful  payment  of  aU  sums  for  which  he  might  become 
legally  liable  dm*ing  that  year.  The  tax  on  pedlers  and  hawkers  must  therefore 
be  secured  by  this  latter  clause  of  the  bond,  or  it  is  not  secured  at  all.  How- 
ever this  may  be,  the  sheriff  is  authorized  to  receive  it  when  he  gives  the  license. 

The  state  tax  on  pedlers  and  hawkers  is  assessed  by  law,  and  the  parish  tax 
on  them  for  the  year  1848  was  assessed  by  an  ordinance  of  the  police  jury. 
We  are  of  opinion  that  the  sheriff  was  authorized  to  receive  those  taxes ;  but 
the  parish  tax  for  1849  had  not  been  assessed  at  the  date  of  the  shenff's  receipt, 
and  he  had  no  means  of  knowing  what  the  amount  of  it  would  be.    The  plain- 
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tiff  is  therefore  eDtitled  to  recover  the  sum  of  $67.  admitted  to  have  been  paid    Buffingtoii 
for  the  parish  tax  of  1849.  Dikkorave. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed ;  and  that 
there  be  judgment  in  fnvor  of  the  plaintiff  for  the  sum  of  sixty-seven  dollars, 
with  interest  at  the  rate  of  five  per  cent  per  annum,  from  the  9th  day  of  April 
1849,  till  paid.  It  is  farther  ordered  that  the  costs  of  the  district  court  be  paid 
by  the  defendant,  and  those  of  this  appeal  by  the  plaintiff  and  appellee. 
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Hon.  Pierre  Adolphe  Rost,      ^ 

Hon.  George  Rogers  Ring,        >  Associate  Justices. 

Hon.  Thomas  Slidell,  y 


Hill  et  al.  v.  Spangenbbrg. 

The  domicil  of  a  person  is  in  the  parish  in  which  he  haa  hia  babitaal  residence.    C.  G.  42. 

The  expression,  "  if  a  defendant  reside  alternately  in  different  parishes,"  in  art.  166  C.  P. 
does  not  mean  the  passing  of  a  certain  portion  of  the  day  ih.  one  parish,  and  the  residue 
in  another,  bat  the  dwelling  certain  portions  of  the  time  in  one  parish  and  certain  portions 
in  another,  as  in  the  case  of  winter  and  summer  residences  in  different  parishes. 

A  APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
L.  Peirce,  tor  the  appellant,  cited  Digest,  book  50,  hw   27,  tit.  1,  s.  1. 
Merlin,  Domicile,  ss.  2,  7.     Cole  v.  Lucas,  2  An.  946.    Code  of  Practice,  266. 
Judson  V.  Lathrop,  1  An.  78. 

Lockett  and  Goold,  for  the  defendant,  cited  C.  C.  42.  C.  P.  166.  Tanner 
V.  King,  11  La.  178.     Story's  Conflict  of  Laws,  ss.  46,  47. 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  defendant,  being  sued  upon  three  acceptances,  declined 
the  jurisdiction  of  the  Fifth  District  Court  of  Nerw  Orleans,  averring  his  domicil 
to  be  in  the  parish  of  Jefferson.  The  validity  of  this  exception  is  the  sole  ques- 
tion presented  for  our  consideration. 

The  following  facts  are  in  evidence :  The  defendant,  fcfr  about  eighteen  months 
previous  to  the  institution  of  the  suit,  had  been  the  proprietor  of  a  large  sugar 
plantation  in  the  parish  of  Jefferson,  and  of  one  hundred  and  fifty  slaves  em- 
ployed in  its  cultivation;  during  which  period  he  had  habitually  slept  and  break- 
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Htll  fa«ted  id  a  dwelling  house  upon  the  estate,  and  returned  thither  in  the  af)»moon  to 
Spanoenbiao.  ^^'^®»  ^^^  P*®^  ^®  residue  of  the  day.  He  was  in  the  habit  of  coming  daily, 
after  breakfast,  to  the  city,  by  the  CarroUton  railroad,  and  his  mornings  were  en- 
gaged in  the  business  of  cotton  brokerage  in  New  Orleans,  as  a  member  of  the 
firm  of  Spangenherg  Sf  Mason.  At  intervals,  however,  some  days  would  be 
spent  continuously  at  the  plantation  without  visiting  the  city.  His  partner,  Ma- 
eorii  lived  in  New  Orleans.  The  defendant's  wife  and  family  had  formerly  re- 
sided at  the  north,  and  he  was  in  t;he  habit  of  spending  his  summer  there;  but, 
after  the  purchase  of  the  plantation,  he  ceased  to  keep  house  in  New  Orleans, 
and  furnished  the  dwelling  house  on  his  plantation,  whither  his  wife  and  fiunily 
t  removed  from  the  north,  and  where  they  have  since  continued  to  live  with  him, 

except  during  the  summer,  when  they  went  to  the  north.  The  defendant  bad 
voted,  before  the  institution  of  this  suit,  in  the  parish  of  Jefferson.  For  many 
years  before  he  bought  the  plantation,  the  defendant  was  domiciled  in  New  Or- 
leans, pursuing  the  business  of  a  cotton  broker.  He  is  an  owner  of  real  estate 
in  New  Orleans.  In  three  or  four  notarial  acts  of  mortgage,  &c.t  executed  by 
him  in  New  Orleans,  shortly  before  the  institution  of  this  suit,  he  is  described 
•  as  living  in  New  Orleans. 

The  provisions  of  our  law  more  particularly  pertinent  to  the  present  question 
are  to  be  found  in  article  42  of  the  Civil  Code,  and  articles  162  and  166  of  the 
Code  of  Practice. 

**  The  domicil  of  each  citizen  is  in  the  parish  wherein  his  principal  establisfa- 
ment  is  selected.  The  principal  establishment  is  that  in  which  he  makes  his 
habitual  residence.  If  he  resides  altematelly  in  several  places,  and  nearly  as 
much  in  one  as  in  another,  and  has  not  declared  his  intention  in  the  manner 
hereafter  prescribed,  any  one  of  the  said  places  where  he  reddes  may  be  con- 
sidered his  principal  establishment,  at  the  option  of  the  persons  whose  interests 
are  thereby  affected."     C.  C.  art.  42. 

''It  is  a  general  rule  in  civil  matters  that  one  must  be  sued  before  his  own 
judge,  that  is  to  say,  before  the  judge  having  jurisdiction  over  the  place  where 
he  has  his  domicil  or  residence ;  but  that  rule  is  subject  to  several  exceptions.** 
C.  P.  art.  162. 

*'  If  a  defendant  reside  alternately  in  different  parishes,  he  must  be  cited  in 
that  in  which  he  appears  to  have  his  principal  establishment,  or  his  habitoal  resi- 
dence. If  his  residence  in  each  appear  to  be  nearly  of  the  same  nature,  in 
such  case  he  may  be  cited  in  either,  at  the  choice  of  the  plaintiff,  unless  he  has 
declared,  pursuant  to  the  provision  of  the  law,  in  which  of  those  parishes  he  in- 
tended to  have  his  domicil."     C.  P.  166. 

Testing  the  case  by  these  provisions  of  our  code,  we  are  clearly  of  the  opinion 
that  the  exception  must  be  maintained,  that  the  defendant  must  be  deemed 
a  resident  of  the  parish  of  Jefferson,  and  entitled  to  have  his  defence  heard  bo- 
fore  the  tribunal  there.  Not  only  is  he  the  possessor  and  cultivator  of  a  large 
estate  there,  which,  in  point  of  pecuniary  importance,  may  be  considered  eqiiva- 
lent  to  his  business  operations  in  New  Orleans,  but  it  is  there  that  he  sleeps, 
takes  his  meals,  spends  two  thirds  of  his  time,  has  established  his  household,  and 
surrounded  himself  with  his  family  and  the  comforts  of  domestic  life.  Hii 
dwelling  house  there  is  emphatically  his  permanent  home.  Even  if  it  had  been 
proved  that  the  yearly  profits  of  his  business  as  a  cotton  broker  exceeded  the 
revenues  of  his  pkntation,  we  should  by  no  means  consider  that  as  outwei^iiog 
the  consideiations  we  have  just  stated. 
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The  plaintiff's  counsel  has  cited  the  law  27  of  the  Digest,  ad  municipalem.  Hill 
as  pertinent  to  the  present  controversy.  Si  qnis  negotia  sua,  non  is  colonia,  sed  gpANOKKBERo. 
in  municipio  semper  agit,  in  illo  vendit,  emit,  contrabit,  et  in  eo  foro,  balneo, 
epectacalis  retitue,  ubi  festos  dies  celebrat,  omnibus  denique  municipii  commo- 
dis,  nuUis  coloniaumfruitur;  ibimajis  habere  domicilium,  quam  ubi  colende 
causa  diversatur.  Conceding  fully  the  correctness  of  the  doctrine,  and  its  con- 
sistency with  our  legislation,  we  do  not  regard  the  case  contemplated  by  the 
digest  as  parallel  with  the  one  at  bar.  The  city  was  by  no  means  the  exclusive 
seat  of  the  defendant's  business;  and  his  comforts  and  enjoyments  were  cen- 
tered elsewhere.  He  participated  in  the  advantages  of  country  life,  commodis 
coloniaum ;  and  the  cultivation  of  his  plantation  was  an  object  of  his  daily  super- 
vision, and  not  of  the  mere  occasional  attention  of  a  town  resident. 

Under  the  article  of  the  Code  of  Practice,  an  option  is  given  to  the  creditor 
under  certain  circumstances,  in  case  the  debtor  resides  alternately  in  different 
parishes.  We  think  that  there  is  much  reason  for  saying,  with  the  defendant's 
counsel,  that  residing  alternately  in  different  parishes,  does  not  mean  passing 
a  certain  portion  of  the  day  in  one  parish  and  the  residue  in  another.  It  would 
seem  rather  to  contemplate  the  case  of  a  person  dwelling  certain  portions  of  the 
time  in  one  parish,  and  others  in  another,  as,  for  example,  in  the  case  of  winter 
and  summer  residences.  Such  persons  might  be  said  to  have  alternate  resi- 
dences. But  however  this  may  be,  there  is  a  qualification  in  the  article  confer- 
ing  the  option  upon  the  creditor.  It  is  limited  to  those  cases  where  the  debtor's 
alternate  residences  appear  to  be  nearly  of  the  same  nature.  This  cannot  be 
said  to  be  the  case  of  the  defendant. 

The  district  judge  appears  to  have  considered  the  present  case  as  covered 
by  the  opinion  of  this  court  in  Judson  v.  Lathrop^  1  An.  79.  But  on  recurring 
to  the  facts  of  that  case,  a  veiy  marked  difference  will  be  found  from  those 
presented  here.  Lathrop  was  held  liable  to  the  jurisdiction  of  New  Orleans, 
because,  although  he  spent  the  summer  months  in  Feliciana,  he  passed  the 
business  season,  or  eight  months  of  the  year,  in  New  Orleans,  as  a  commission 
merchant.  And  the  court  refused  to  compel  his  creditor  to  go  to  another  parish, 
where,  during  two  thirds  of  the  year,  his  person  could  not  be  found. 

The  descriptive  words  used  in  the  notarial  acts  were  admissible  in  evidence 
against  the  defendant,  and  a  fair  subject  of  consideration  in  connexion  with  other 
facts,  in  testing  the  question  of  evidence.  But  we  do  not  consider  such  inomate- 
rial  recitals,  in  contracts  with  thhrd  persons,  as  conclusive  upon  the  party 
makmg  them,  in  a  contest  with  others  upon  a  question  of  jurisdiction.  As  to  the 
comparative  weight  of  this  evidence,  it  may  be  considered  as  inferior  to  another 
implied  declaration  of  the  defendant,  on  the  subject  of  this  domicil.  The  recital 
in  the  notarial  act  was  inmiaterial,  and  may  have  been  in  reality  the  act  of  the 
notary,  and  not  suggested  by  the  defendant,  nor  noticed  by  him;  but  his  voting 
in  the  parish  of  Jefferson  was  bis  own  deliberate  act,  clearly  impfying  a  declara- 
tion that  he  resided  in  that  parish,  and  involving  a  fraud  upon  the  public,  if  that 
declaration  was  untrue. 

If  we  reverse  this  case,  and  suppose  that  the  present  suit  had  been  brought 
before  the  District  Court  of  Jefferson,  and  the  defendant  had  excepted  to  its 
jurisdiction,  we  think,  under  the  facts  shown,  the  exception  would  have  been 
dismissed  without  the  least  hesitation.  By  parity  of  reasomng  we  feel  bound 
to  sustain  it  here. 

It  may  be  true  that  inconvenience  to  the  mercantile  community  of  New  Or- 
leans may  arise  from  reifosing  to  them  the  choice  of  their  own  forum,  in  purau- 
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Hill         ing  debtors  who  reside  in  adjoining  parishes  and  transact  daily  business  here. 
Spangxnberg.  ^^^  ^^  inconvenience  must  yield  to  the  legislative  will;  and,  if  it  be  an  erO, 
must  be  remedied  by  a  new  expression  of  that  will. 

It  is  therefore  decreed  that  the  exception  of  domicil  be  sustained,  and  that 
the  plaintiffs*  petition  be  dismissed ;  the  plaintiffspaying  costs  in  bpth  courti. 


HowLAND  et  al.  V.  FosDicK  et  al. 

Where  the  owners  of  merchandize  consigned  to  an  agent  for  sale,  in  answering  a  letter 
containing  an  acoonnt  of  the  aalei,  writes  with  foil  information  of  all  the  cizcamstaDce« 
under  which  it  was  made,  that  '*  The  sale  leaves  as  a  very  serioas  loss,  bat  we  snppofa 
you  acted  for  the  best ;  we  should  have  preferred  holding  on  to  selling  at  such  low  figoret," 
it  amounts  to  a  ratification  and  approval  of  the  sale. 

APPEAL  from  thd  Fourth  District  Court  of  New  Orleans,  Strawhrige^  J. 
Maybin,  for  the  plaintiffs.     Lockett  and  Goold,  for  the  appellants.    The 
judgment  of  the  court  (King,  J.  absent,^  was  pronounced  by 

RosT,  J^  The  defendants^  who  are  merchants  in  this  city,  shipped  to  the 
plaintiffs,  in  ^ew  York,  in  the  month  of  August  1.847,  forty-six  bales  of  cot- 
ton, and  directed  them  at  first  to  sell  it  on  its  arrival,  They  drew  on  the  plain- 
tiffs, at  the  same  time,  a  bill  for  $2,D62  40,  on  the  shipment.  The  plaintiffs 
acknowledged  the  receipt  of  the  letter  containing  the  order  to  Sjeil  at  once,  before 
the  arrival  of  the  ship.    They  accepted  the  bill  and  have  since  paid  it. 

On  the  27th  of  September,  the  ship  arrived  at  the  quarantine  ground,  eight 
miles  below  the  city  of  New  York,  and  was  not  permitted  to  enter  the  port  until 
the  11th  of  October.  After  her  arrival,  the  plaintiffs  frequently  sent  to  ascertain 
when  the  cotton  would  be  landed.  It  was  landed  on  t)ie  16th  October.  On  the 
same  day  the  plaintiffs  had  it  hauled  to  their  warehouses,  and  as  soon  as  parcti- 
cable  placed  samples  of  it  in  the  hands  of  two  brokers.  It  was  sold  on  the  23d 
of  October,  at  eight  cents  per  pound,  leaving  the  plaintiffs  uncovered  to  the 
amount  of  $574  34.  They  sue  for  the  repovery  of  this  sum,  which  the  defen- 
dants refuse  to  pay,  on  the  ground  that  it  was  the  d^ty  of  llie  pkuutififs  to  have 
sent  lighters  to  the  quarantine,  as  soon  as  it  was  ascertaiued  that  the  vessel 
would  be  detained  there,  for  the  purpose  of  bringing  |;he  cotton  to  the  city  of 
New  York,  and  that,  by  failing  to  do  so,  they  violated  the  defendants'  orders, 
and  were  guilty  of  gross  neglect ;  that  by  reason  of  the  delay,  which  occorred, 
the  defendants  lost  3  cents  per  pound  on  the  cotton,  and  have  sustained  da- 
mages in  the  sum  of  $671,  which  they  claim  in  reconvention.  There  was  judg- 
ment against  them  in  the  first  instance,  and  they  have  appealed. 

The  reasons  of  \iie  district  judge  in  support;  of  his  decree,  are  as  foUows : 

ii  By  the  bill  of  lading,  the  ship  undertook  to  deliver  the  cotton  in  the  port  of 
New  York ;  it  was  then  incumbent  on  the  defendants  to  have  shewn  some  usage 
or  custom  by  which  the  consignees  were  bound  to  send  to  Staten  Island,  and 
which  protected  the  ssdd  consigness  from  the  risk  and  expense  of  lighterage,  &€., 
and  this  has  not  been  done,  to  my  satisfaction.  On  the  contrary,  from  the  oc- 
cupation and  long  experience  of  the  witnesses  Barstow  and  Robert,  in  the  New 
Orleans  trade,  I  come  to  the  conclusion  that  it  is  not  the  usage,  nor  was  it  the 
duty  of  the  plaintiffs  to  send  to  Staten  Island,  unless  under  the  special  iostrac< 
tions  of  the  defendants.*' 
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In  this  tiew  of  the  fiwts  and  of  the  law  of  the  case,  we  entirely  concur.  Had  Howt.a»d 
the  vessel  been  compelled  to  discharge  all  her  cargo  at  the  qnarantine  ground,  fobdick. 
agreeably  to  quarantine  regulations,  it  would  have  been  the  duty  of  the  consig- 
nees to  niake  arrangements  with  the  ship  for  the  transportation  of  the  cotton  to 
New  York,  and  to  see  that  it  was  transported.  But,  as  long  as  there  was  a  pro- 
bability that  the  vessel  would  be  permitted  to  enter  the  port  with  all  or  a  part  of 
her  cargo,  it  was  not  the  duty  of  the  plaintiffs  to  send  lighters  under  the  alleged 
usage  of  trade. 

Uncommon  diligence  having  been  used  by  the  plaintiffs,  after  the  arrival  of 
the  ship  in  New  York,  there  is  nothing  for  the  defence  to  rest  upon.  So  far 
from  being  in  any  manner  sustained  by  the  evidence,  it  is  inconsistent  with 
the  defendants*  own  letters  and  instructions  to  the  plaintiffs.  On  the  23d  of 
October,  they  wrote :  '*  If  the  cotton  is  stiU  on  hand,  we  must  leave  you  to 
exercise  your  own  discretion  as  to  its  being  sold  immediately  or  held.'*  On 
tho  6th  of  November,  they  acknowledge  the  receipt  of  the  plaintiffs'  letter  in- 
forming them  of  the  sale  of  the  cotton,  and  go  on  to  say :  '*  The  sale  leaves  us 
a  very  serious  loss ;  but  we  suppose  you  acted  for.  the  best.  We  should  have 
preferred  holding  on,  to  selling  at  such  low  figures." 

When  they  wrote  the  last  letter  they  were  informed  of  all  the  £Eu:ts  alleged 
in  their  answer,  and  it  is  to  all  intents  a  ratification  and  approval  of  the  sale. 

Judgment  affirmed. 


Barelli  et  al.  v.  Lttlb  et  al. 

'Where  a  commission  to  take  testimony  in  another  State  is  addressed  to  "  any  jndge  or  jns- 
tice  of  the  peace,"  at  the  place  where  the  evidence  is  to  be  taken,  without  naming  any 
one  in  the  commission,  the  party  offering  the  commission  most  show  directly,  or  by  cir- 
cnmstances  anthorizing  a  legal  inference,  that  the  person  by  whom  the  commission  was 
execated,  was,  at  the  date  of  its  execution,  a  jnstice  of  the  peace  of  the  State  into  which 
the  commission  was  sent.  A  certificate  of  the  Gk)vemor  of  the  State,  dated  subsequently 
to  the  execution  of  the  commission,  stating  merely  that  the  person  by  whom  the  commis- 
sion was  executed,  "  i«  a  duly  authorized  justice  of  the  peace  and  that  full  faith  and 
credit  are  due  to  his  official  acts,"  not  written  on  the  same  paper  as  the  depositions,  and 
there  being  no  internal  evidence  in  the  papers  that  the  justice's  certificate  was  ever  seen 
by  the  Governor,  is  insufficient  to  establish  that  the  justice  was  qualified  to  act  at  the 
date  of  the  execution  of  the  commission. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Josephs,  for  the  plaintiffs.  W.  X>.  Hennen,  for  for  appellant,  cited  Baine 
•v.  Wilson,  18  La.  64.  Edmonson  v.  Misnssippi  and  Alabama  Railroad 
Company,  13  La.  285.  Starkie  on  Evidence,  vol.  3,  p.  1252.  The  judgment 
of  the  court  (King,  J.  absent,)  was  pronounced  by 

Slide LL,  J.  At  the  trial  of  this  cause  the  plaintiff  offered  in  evidence 
the  return  of  a  commission  to  take  testimony,  addressed  to  any  judge  or  justice 
of  the  peace  at  Port  La^^ence  in  the  State  of  Texas.  The  defendant  objected 
to  the  introduction  of  this  evidence  upon  the  ground,  among  others,  that  the 
certificate  of  the  Governor  of  Texas,  dated  June  29th  1848,  shows  that  /.  R, 
Baker  was  a  justice  of  the  peace  on  that  day,  but  does  not  show  that  said 
Baker  was  a  justice  of  the  peace  on  the  5th  June,  1848,  at  which  time  tha 
commission  was  executed. 

The  certificate  is  in  these  words  : 


558  SUPREME  COURT  OF  LOUISIANA, 

Barklli  *' Atutin,  Jun£  fi9  1848. 

Lttlx.  **  The  undereigned,  Governor  of  the  State  of  Texas,  hereby  certifies  that 

John  R,  Baker  is  a  duly  authorized  justice  of  the  peace  m  and  for  the  county 
of  Calhoun  in  said  State,  and  that  full  faith  and  credit  are  due  his  official  acts.** 

It  is  not  written  upon  the  same  paper  as  the  depositions,  but  upon  a  distinct 
•heet ;  the  papers  exhibit  no  internal  evidence  that  the  justice's  certificate  was 
ever  seen  by  the  Qovemor. 

The  justice  not  being  named  in  the  commission,  it  was  necessary  to  show 
eitiier  directly  or  by  circumstances  authorizing  a  legal  inference,  that  Baker 
was,  at  the  date  of  the  execution  of  the  commission,  a  justice  of  the  peace  is 
the  State  of  Texas.  It  may  be,  in  some  cases,  that  when  tiie  existence  of  a 
subject  matter  or  relation  has  been  established,  its  continuance  may  be  presumed. 
But  here  we  are  called  upon  to  presume,  from  the  fact  that  a  person  was  qua- 
lified to  act  as  a  justice  at  a  particular  date,  that  he  was  qualified  so  to  act  at  a 
period  anterior  to  that  date.  Such  a  presumption  is  not  supported  either  by- 
reason  or  authonly. 

Excluding  the  testimony  thus  taken,  we  are  of  opinion  tiiat  the  remaining 
evidence  is  insufficient  to  establish  the  liability  of  Huntington.  The  testimony  of 
Mansoniwould  have  been  insufficient  alone  to  impose  upon  the  appellant  a  fiability 
for  the  debt,  which  exceeds  $500.  We  do  not  find  in  the  facts  stated  by  the 
other  witnesses  a  corroboration  of  the  alleged  liability.  They  do  not  point  to 
the  transaction  which  forms  tiie  subject  of  this  suit ;  and  are  as  consistent  with 
the  hypotiiesis  that  Huntington  was  not  a  silent  partner  of  Lytic  4*  Rudler^  in 
tiie  goods  purchased  of  tiie  pldntifi*,  as  with  the  opposite  hypotiiesis.  Besides, 
it  does  not  distinctiy  appear  from  the  testimony  of  Mansoni  whether  the  inte- 
rest of  Huntington  in  the  adventure  arose  after  the  dealings^  between  Barelli 
and  Lytle  Sf  Rudler^  who  were  charged  on  BarellVs  books,  or  existed  at  tbe 
time.  Non  constat  that  Huntington  may  not  have  bought  an  interest  subse- 
quentiy,  and  tiius  have  been  the  debtor  of  Lytic  8f  Rudler  only.  See  Young 
V.  Hunter,  4  Taunton,  582.     Story  on  Part.  p.  — ,  §  146  ct  seq. 

As  tiie  district  judge  admitted  the  testimony  under  the  Texan  Commissions, 
and  tiie  plaintiff,  under  tiie  circumstances,  may  have-  tiiought  it  unnecessary  to 
adduce  furtiier  evidence,  we  think  the  most  proper  course  is  to  remand  the 
cause. 

It  is  therefore  decreed,  that  the  judgrnent  of  the  district  court  be  reversed, 
and  tiiat  this  cause  be  remanded  for  a  new  trial  and  for  further  proceedings  ac- 
cording to  law ;  tiie  plaintififs  paying  the  costs  of  this  appeal. 


I  48  1524  LaBRANCHE  V.  TkEPAGNIER  et  ol. 

7       RBQ  

104   570  Where  a  surviving  spouse,  who  had  qualified  as  the  natural  tatriz  of  her  nunor  chiUraa, 

caoses  herself  to  be  appointed,  onder  art.  1037  C.  C,  administrator  of  her  hasband's  loc- 
cession,  there  being  an  heir  of  age  at  the  openiag  of  tbe  sacoession,  and  crediton,  and  on 
the  day  of  her  appointment  executes  a  bond,  with  surety,  for  her  faithful  administratioa. 
in  a  sum  fixed  by  the  judge  in  virtue  of  the  discretion  reposed  in  him  by  art  1037,  bindio^ 
herself  faithfully  to  account  over  to  the  heirs,  or  to  any  other  person  having  a  right  to  re- 
ceive the  amounts  of  the  succession."  The  amount  of  the  bomd  being  less  than  half  the 
amount  required  in  case  of  an  appointment  under  art  1041  C.  C,  the  bond  must  be  ooih 
sidered  as  executed  only  with  a  view  to  protect  the  interests  of  the  crediton  who  bad 
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made  themselvei  kxM>wn,  and  of  the  heirs  of  age,  who  may  have  been  salaBfied  with  the  Labkakche 
■ecarity  which  a  bond  of  that  amoont  offered.  The  surety  in  snch  a  bond  cannot  be  made  m-j-p^-i-- 
liable  to  the  minor  heirs  for  any  amoont  due  to  them  from  their  father's  snccession,  received 
and  not  acconnted  for  by  their  mother.  Per  Cur :  A  surviving  parent,  who  is  the  tutor  of  his 
chUd,  is  not  bound  to  give  security  for  the  administration  of  his  estate,  the  tacit  mortgage 
on  the  property  of  the  tutor  affording,  in  the  eye  of  the  law,  a  suiBcient  guaranty  for  the 
protection  of  the  interests  of  the  minor.  The  creditors  of  the  succession,  and  tiie  heirs  of 
age,  being  the  only  persons  who  could  require  secnrit^from  the  mother,  it  resxdts  that  the 
security  given  was  exclusively  for  their  beneilL 

APPEAL  from  the  District  Court  of  St.  Charles,  NichoLls,  J.     Si.  Paul,  for 
the  plaintiif.     Rozier  and  HuherU  for  tlie  appellants.    The  judgment  of  the 
court  (  Kino,  J.  absent,)  was  pronounced  by 

FusTis,  C.  J.  Leonce,  Numa  and  Amedee  l^epagnier,  the  parties  defend- 
ant on  the  record,  are  appellants  from  a  judgment  of  the  Court  of  the  Fourth  Dis- 
trict, sitting  in  the  parish  of  St.  Charles,  in  a  suit  in  which  Similien  Lahranche, 
the  appellee,  is  the  plain tiif.  The  judgment  was  rendered  in  favor  of  the  appeUee, 
on  a  reconventional  demand,  set  up  against  him  by  the  appellants,  but  in  their 
favor  sevei*ally,  against  their  mother  and  natural  tutrix,  for  the  sum  of  $3,754, 
with  interest.  The  matter  in  dis])ute  between  the  parties  is  the  responsibility 
of  the  appeUee  for  these  sums,  being  the  amount  of  the  judgment  they  have 
obtained  against  their  mother,  for  their  respective  shares  of  their  father's  succes- 
sion, on  an  account  rendered  by  her  as  administratrix  of  said  succession. 

The  district  judge,  whose  opinion  has  been  prepared  with  great  care,  con- 
sidered that  the  heirs  of  the  late  Pierre  Trepagnier,  among  whom  are  the  ap- 
pellants, had  no  legal  interest  in  tlie  bond  given  by  the  plaintiff  and  appellee, 
upon  which  he  is  sought  to  be  made  liable.  This  question  is  first  to  be  examined, 
and,  if  the  conclusions  of  the  judge  are  concurred  in  by  this  court,  no  other  in- 
quiry becomes  necessary. 

The  bond  is  in  these  words : 

"Know  all  men  by  these  presents,  that  I,  Celeste  Delhommer,  widow  of 
Pierre  Trepagnier,  as  principal,  do  bind  myself  unto  the  Hon.  J.  S.  Labranche^ 
Judge  of  the  Court  of  Probates,  in,  and  for  the  parish  of  St.  Charles,  State  of 
Louisiana,  and  unto  his  successors  in  office,  in  the  just  and  full  sum  of  $46,000. 
And  I  Similien  Lahranche,  of  the  parish  of  St.  John  the  Baptiste,  as  security, 
do  bind  myself  unto  the  said  Judge,  and  unto  his  successors  in  office,  for  the  said 
sum  of  $46,000.  The  condition  of  the  present  obligation  is  such  that,  if  the 
above  bounden  widow  Pierre  Trepagnier  shall  truly  and  faitiifuUy  administer 
the  estate  of  the  late  Pierre  Trepagnier,  and  faithfuUy  account  over  to  the 
heirs,  or  to  any  other  person  or  persons  having  right  to  receive  the  amounts  of 
the  succession,  of  said  late  Pierre  Trepagnier,  and  otherwise  fulfil  all  the  obli- 
gations of  her  charge,  then  the  above  bond  shall  be  null  and  void,  otherwise  to 
remain  in  its  full  force  and  virtue. 

"  In  witness  whereof,  we  hereunto  set  our  hands,  and  affixed  our  seals,  in 
the  presence  of  Messrs.  Francois  Chaix,  and  Hypdite  Trepagnier,  witnesses 
of  the  parish  of  St.  Charles,  this  2l8t  day  of  January,  in  the  year  of  our  Lord 
1839,  being  the  63rd  year  of  the  Independence  of  the  U.  S.  of  America. 

(Signed)    Trepaonier  nee  Delhommer, 
Similien  Labranche. 

F.  Chaix,  H.  Trepagnier,  witnesses." 

The  appellants  were  minors  at  the  time  of  the  execution  of  this  bond,  and 
their  mother  was  their  natural  tutrix.    She  took  the  oath,  and  obtained  letter* 
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Labranchx  of  tutorship,  of  all  the  minor  heirs  of  her  deceased  husband,  and  caused  an  an- 
Trspagnixr.  ^^^  ^^^  ^  ^®  appointed  to  them.  Two  days  before  the  bond  bears  date,  Mm. 
Trepagniery  as  tutrix  of  her  minor  children,  applied  by  petition  to  the  CoDrt 
of  Probates,  to  be  appointed  administrator  of  the  succession  of  her  husband,  and 
the  court  rendered  a  decree  on  the  day  the  bond  bears  date,  by  which  she  ^nis 
appointed,  and  directing  letters  of  administration  to  issue,  on  her  taking  die  oatii 
and  giving  the  bond  for  the  security  of  her  £utfaful  administration. 

The  appellants  assume  that  the  appointment  of  t&eir  mother  was  reguhrly 
made,  and  the  bond  given  to  secure  the  faithful  administration  on  her  pert;  that, 
by  the  conduct  of  the  administratrix,  the  condition  of  the  bond  has  been  brokeo, 
and  the  surety  is,  consequently,  liable  to  make  good  to  them  the  amount  of  the 
proceeds  of  their  father's  succession  still  retained  by  their  mother,  for  which 
they  have  judgment  against  her. 

It  is  to  be  observed  that,  under  the  pleadings,  the  cause  of  action  is  confined 
to  the  responsibility  of  the  surety  for  the  retention  of  those  proceeds,  no  other 
act  being  understood  as  assigned  as  a  ground  of  action  against  the  appellee  in 
this  court,  or  supported  by  evidence  in  the  court  below.  The  judgment  of  that 
court  was  for  the  precise  sum  admitted  to  be  due  by  Mme.  Trepagnier  in  her 
answer,  and  no  application  has  been  make  to  increase  the  amount  of  that  judg- 
ment, in  this  court.  Nor  do  the  appellants  represent  any  other  interest  than 
their  own;  the  heir  of  age  at  the  time  of  the  decease  of  Trepagnier,  is  no  part^ 
to  this  suit,  and  the  creditors  we  are  authorized  in  considering  as  satisfied,  or 
having  no  interest  in  the  suit. 

The  appointment  ofMme,  Trepagnier  as  administratrix  appears  to  have  been 
made  under  art.  1037  of  the  code,  which  provides  that,  if  all  the  beneficiary 
heirs  be  minors,  their  tutors  and  curators  can  claim  the  preference  for  the  admin- 
istration, and  it  should  be  given  them  under  the  charge  of  their  being  personally 
responsible  for  their  acts  of  administration,  and  giving  security  as  before  required, 
though  those  tutors  should  be  the  fathers  or  mothers  of  the  minors.  The  secu- 
rity "before  required,"  is  mentioned  in  the  proceeding  article,  1034,  which 
provides  that  good  and  sufficient  security  be  given  for  the  fidelity  of  the  adminis- 
tration, without  fixing  the  amount  of  the  suretyship,  or  the  standard  by  which 
it  is  to  be  regulated.  Article  1041,  on  the  contrary,  requires  that  the  secnrity 
to  be  given  by  administrators  appointed  under  it,  shall  be  one  fourth  beyond  the 
estimated  value  of  the  moveables  and  immoveables,  and  of  the  creditors  com- 
prized in  the  inventory,  deducting  the  bad  debts. 

It  seems  obvious  that  the  amount  of  the  suretyship  to  be  fiimished  by  the 
surviving  parent,  appointed  to  administer  a  succession  of  a  deceased  parent,  in- 
herited in  part  by  minor  children  under  art.  1037,  depends  upon  the  condition 
of  the  succession,  or  upon  the  interest  the  person  appointed  may  have  in  it,  and 
is  a  matter  to  be  determined  by  the  judge  according  to  the  exigencies  of  each 
case.  We  are  satisfied  that  the  bond  in  question  was  given  and  requbred  under 
this  article,  and  that  the  judge,  in  fixing  the  amount,  had  only  in  view  the  pro- 
tection of  the  interest  of  the  creditors  who  had  made  themselves  known,  and 
who,  with  the  heir  of  age,  may  have  been  satisfied  with  the  security  which  a 
bond  of  that  sum  oflfered.  Had  the  bond  been  given  under  art.  1041,  the 
amount  would  have  been  nearly  $110,000,  whereas  it  is  only  to  $46,000.  It 
was  not  unusual  at  the  time  of  these  proceedings,  in  some  of  the  parishes  of  the 
State,  to  super-add  the  administration  of  a  regularly  appointed  administrator  to 
that  of  tutor,  although  the  administration  by  the  tutorship  would  have  been 
legal  and  adequate  of  itself  for  all  purposes. 
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But  we  consider  the  law  as  settled  that,  the  natural  tutor  or  tutrix  has  a  right    Labrawchk 

V* 

to  administer  the  succession  of  the  deceased  spouse  by  virtue  of  the  tutorship,  trxpagnikb. 
unless  the  heirs  of  age  or  creditors  require  the  appointment  of  an  administrator. 
Bryan  v.  Atchinson  2  An.  463,  and  The  Succession  of  Story,  3  An.  502.  The 
surviving  parent,  who  is  the  tutor  of  his  child,  is  not  bound  to  give  security  for 
the  administration  of  his  estate,  the  tacit  mortgage  on  the  property  of  the  tutor 
affording,  in  the  eye  of  the  law,  a  sufficient  guaranty  for  the  protection  of  the 
interests  of  the  minors.  The  creditors  of  the  succession  and  the  heirs  of  age 
being  the  only  persons  who  could  require  security  from  the  mother,  we  think  it 
results  that  the  security  given  was  exclusively  for  their  benefit,  and  that  such  is 
the  legal  intendment  of  the  suretyship. 

The  counsel  for  the  appellants  has  brought  to  our  notice  the  case  of  Ball  v. 
Hodge,  11  Rob.  390,  in  which  it  was  conceded  that  a  bond  given  by  a  mother, 
who  was  administratrix,  inured  to  the  benefit  of  heirs.  It  does  not  appear  by 
the  result  of  that  case  that,  the  questions  presented  in  this  case  were  raised 
therein ;  they  certainly  were  not  decided  by  the  couit ;  nor  does  there  seem  to 
be  any  matter  of  law  decided  which  is  applicable  to  the  present  case.  The  re- 
port gives  no  statement  of  the  amount  of  the  bond  in  that  case,  nor  the  circum- 
stances under  which  it  was  given.  Judgment  affirmed. 


Fretz  et  al.  v.  Carlilb  et  al. 

Decisions  in  Garderc  v  Murray,  5  Mart.  N.  8. 244,  that,  if  a  jadgment  be  signed  before  the  pro- 
per time,  the  party  against  whom  it  is  rendered  may  move  for  a  new  trial  as  thongh  the 
judgment  had  not  been  signed,  bat  if,  instead  of  doing  so,  he  appeals,  that  he  will  be  thereby 
precluded  fi*om  urging  that  the  appeal  was  not  final — affirmed. 

An  appellant,  who  had  been  allowed  by  the  judgment  appealed  from  bat  a  dividend  on 
his  claim  oat  of  the  funds  for  distribation,  who  contends  that  the  judgment  was  rendered 
without  evidence,  in  his  absence,  and  by  consent  of  the  other  parties,  cannot  require  an 
amendment  of  the  judgment  so  as  to  allow  him  the  whole  amoufnt  of  his  claim  out  of  the 
fund  for  distribution,  on  the  ground  that  the  other  parties,  by  allowing  him  a  dividend  on 
his  claim,  recognized  its  amount.  Per  Cur :  The  appellant  has  no  right  to  divide  the  con- 
sent of  the  other  litigants,  which  was  intended  by  them  to  facilitate  the  disposition  of  the 
fund  in  court,  and  made  in  a  spirit  of  compromise. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Elmore  and  King,  for  the  plaintiff.  Mott,  for  the  appellants  Baker,  Lusk 
Sf  Co.  Hunton,  for  Lawrence  et  al.  The  judgment  of  the  court  (King,  J. 
absent,)  was  pronounced  by 

Slid£LL,  J.  The  objection  raised  as  to  the  premature  signing  of  the  judg- 
ment is  sufficiently  answered  by  a  reference  to  the  case  of  Garderc  v.  Murray, 
5  Mart  N.  S.  244. 

The  appellants  Baker,  Lusk  Sf  Co.  do  not  pray  that  the  cause  be  remanded 
for  a  new  trial ;  but  simply  that  the  judgment  be  so  anfiended  as  to  allow  them 
out  of  the  fund  in  court  for  distribution  $498  62,  the  whole  amount  of  their 
claim,  instead  of  $166  21,  which  was  awarded  them  by  the  decision  of  the  court 
below.  Can  we  give  them  this  relief,  upon  their  own  hypothesis  that  the  judg- 
ment was  rendered  without  any  testimony  being  adduced  ?  We  think  not.  If 
there  be  no  testimony  before  this  court,  it  is  the  intervenor's  own  fault.  He 
was  an  actor,  and  should  have  sustained  bis  claim  by  evidence.     He  cannot 
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Fritz       ask  ub  to  render  a  judgment  in  his  favor,  for  a  claim  which  he  has  not  proved. 
CabIiu.      Whether,  under  the  circumstances,  the  appellants  could  have  had  the  cause 
remanded  it  is  unnecessary  to  say ;  as  the  point  is  not  made,  nor  is  that  relief 
asked. 

But  while  the  appellants  contend  that  the  judgment  of  the  court  below  was 
rendered  without  evidence  and  by  consent  of  the  other  parties,  the  appellants 
not  having  appeared  at  the  trial  of  the  cause,  they  insist  that  they  are  entitled 
to  their  whole  claim,  because  the  written  consent  in  agreeing  that  they  should 
have  judgment  for  a  dividend  of  33  per  cent  on  their  claim  of  $498  62,  thereby 
recognized  that  as  the  amount  of  their  claim.  But,  in  our  opinion,  the  appel- 
lants have  not  a  right  thus  to  divide  the  consent  of  the  other  litigants,  which 
was  intended  by  them  to  facilitate  the  disposition  of  the  fund  in  court,  and 
which  was  made  in  a  spirit  of  compromise.  Judgment  affirmed. 


L^»e^}  FisK  V.  Proctor. 

Compenf  ation  for  ii^ories  sastained  by  a  pnrchaier  in  conaeqaence  of  defects  in  the  thin^ 
sold,  can  only  be  recovered  in  a  redhibitory  action,  or  in  an  action  quanti  minoris;  and  in 
either  action  the  plaintiff  mast  allege  and  prove  a  tender  of  the  thing  sold. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Bartlette,  for  the  appellant.  L.  Peirce,  for  the  defendant.  The  judgment 
of  the  court  (Rostj  J.  absent)  was  pronounced  by 

King,  J.  The  plaintiff  claims  in  this  action  damages,  on  the  ground  that  a 
slave  sold  to  him  by  the  defendant  was  an  habitual  runaway.  There  is  no  alle- 
gation or  proof  of  a  tender  of  the  slave  previous  to- the  commencement  of  the 
suit,  and  on  this  ground  a  judgment,  as  in  case  of  non-suit,  was  rendered  in  the 
lower  court,  from  which  the  plaintiff  has  appealed. 

He  contends  that  this,  being  a  suit  for  damages,  it  is  not  subject  to  the  rules 
which  govern  redhibitory  actions.  In  the  case  of  Bichardson  v.  Johnson,  2 
An.  Rep.  389,  we  hold  that  compensation  for  injuries  sustained  by  the  purchaser, 
in  consequence  of  defects  in  the  thing  sold,  can  only  be  recovered  in  a  redhi- 
bitoiy  action,  or  an  action  quanti  minoris,  and  that  the  forms  of  those  actions 
must  in  such  cases  be  complied  with.  Those  forms  have  not  been  observed 
in  the  present  instance.  Judgment  ajprmed. 


Hill  v.  Chatfield  et  al. 


Decision  in  Prewitt  y.  Carmiehoid,  2  An.  943,  that  an  attachment  will  not  lie  in  action  for 
damages  ex  ddieto,  affirmed. 

APPEAL   from  the  Second  District  Court  of  New  Orieans,  Canoih  J* 
Durell^  for  the  plaintiff.     Eggleston^  for  the  appellant.    The  judgment 
of  the  court  {Bost,  J.  absent,)  was  pronounced  by 

SianKLii,  J.    We  see  no  sufficient  reason  for  di8turt)ing  so  much  of  the 
judgment  of  the  court  below  as  condemns  Chatfield  and  Mills  personally. 
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But  as  the  action  of  the  plaintiff  was  founded  upon  tort,  the  attachment  should         Hill 
have  been  set  aside.     See  Prewitt  v.  Carmichaelt  2  Annual  943 ;  Oreiner  v.    Chatpield. 
PrendergrasU  3  Ann.  377 ;  Swagar  v.  Peirce,  3  Ann.  436- 

It  is  therefore  decreed  that,  so  much  only  of  the  judgment  of  the  court  bebw 
as  condemns  the  said  Cka^ld  Sf  MUU  personally,  be  affirmed.  It  is  further 
decreed  that,  in  other  respects,  the  said  judgment  be  reversed,  and  that  the 
attachment  obtained  by  the  plaintiff  be  dissolved,  the  costs  of  the  attachment 
and  of  the  appeal  to  be  paid  by  the  plaintiffs. 


Rathbone  et  al.  v.  Neal  et  al. 

Where  a  vessel,  in  conseqaence  of  nnseawortbiness  existing  at  the  oommencement  of  the 
voyage,  and  not  from  any  perils  of  the  sea  or  accident,  is  compelled  to  pnt  into  an  inter- 
mediate port  for  repairs,  where  she  is  kept  a  much  longer  time  than  necessary  to  prepare 
her  for  the  completion  of  her  voyage,  the  owners  will  be  responsible  to  the  freighters  for 
any  damage  resulting  from  the  delay  in  the  delivery  of  freight,  occasioned  by  her  unsea- 
worthiness and  unnecessary  detention. 

Where  a  vessel  is  compelled  to  put  into  an  intermediate  port  for  repairs,  it  is  the  duty  of 
the  master  to  canse  the  repairs  to  be  made  without  any  unnecessary  delay,  in  order  to 
prosecute  his  voyage  to  the  port  of  destination.  If  he  wait  for  orders  frY>m  the  owners  of 
the  vessel,  the  latter  will  be  responsible  to  the  freighters  for  any  damage  resulting  from 
the  delay. 

Whatever  care  and  diligence  may  have  been  shown  in  preparing  a  vessel  for  her  voyage, 
and  in  rendering  her  staunch  and  strong,  yet  if,  in  fact,  she  was  not  so,  the  owners  will 
be  responsible  for  any  damage  resulting  therefrom  to  the  owners  of  freight,  when  not 
shown  to  have  been  caused  by  stress  of  weather  or  accident 

Where  a  vessel  is  compelled  to  put  into  an  intermediate  port  for  repairs,  the  burden  ef 
proving  seaworthiness  at  the  commencement  of  the  voyage  is  on  the  owners  of  the  vesseL 

The  value  of  merchandize  at  the  port  of  destination  is  the  hasis  of  valuation  in  contracts 
of  affreightment. 

A  carrier  is  bound  not  only  to  transport  goods  entrusted  to  him  safely,  but  to  do  so  within 
a  reasonable  time ;  and  he  is  bound  to  account  for  their  value  such  as  it  may  be  at  the 
expiration  of  that  time.  Neither  the  acceptance  of  the  goods,  nor  the  subsequent  disposal 
of  them,  by  private  sale,  by  the  owner,  will  be  a  bar  to  the  action.  The  ascertaining  of 
the  damage  sustained  by  the  owner  is  a  matter  resting  on  the  ordinary  rules  of  evidence. 

A  court  has  no  authority  to  make  any  allowance  as  a  fee  to  an  expert,  to  be  taxed  among 
the  costs  of  the  suit    Const  art.  71. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^ 
J.    Benjamin  and  Micou^  for  the  plaintiffs.    Josephs,  for  the  appellants. 
The  judgment  of  the  court  (Rost.,  J.  absent,)  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs  shipped  on  board  the  ship  London,  for  New 
Orleans,  fifteen  cases  of  merchandize,  consisting  chiefly  of  calicoes  and  prints. 
The  bills  of  lading  are  in  the  usual  form,  and  bear  date  the  7th  of  February, 
1846.  The  ship  sailed  on  her  voyage  on  the  14th  of  that  month  at  eleven 
o'clock,  A.M.,  and  arrived  in  New  Orleans  on  the  22d  of  August,  where  she 
discharged  her  cargo.  The  cases  were  received  by  the  plaintiffs,  who  insti- 
tuted the  present  action  against  the  owners  of  the  ship  for  the  unnecessary  de- 
tention and  delay  in  the  delivery  of  their  merchandize.  They  recovered  judg- 
ment for  the  sum  of  83622  74,  with  interest  from  the  date  of  the  judgment, 
and  the  defendants  have  appealed. 

By  the  log-book,  at  nine  o'clock  p.m.  on  the  Isth  February,  the  day  after  the 
ship  sailed,  she  is  described  as  leaking  badly.    No  mention  is  made  of  her 
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Rathbone  leaking,  in  the  next  day's  register ;  but  the  day  following  the  same  entry  is  made, 
Nbal.  ^^^  ^  continued  until  the  27th.  On  that  day  the  crew  exhausted^  by  the 
fatigue  of  pumping,  insisted  on  making  a  poit,  as  the  leak  continued  to  increase. 
The  ship  put  into  Nassau,  on  the  1st  of  March;  her  cargo  was  discharged  and 
put  in  stores ;  she  rej9:iained  in  that  port  until  the  14th  of  July,  when  she  sailed 
for  New  Orleans. 

The  grouuda  on  which  the  plaintiffs  rely,  uid  on  which  the  case  has  been 
argued  before  us  are  t  1st.  That  the  ship  was  unseaworthy  when  she  left  Bos- 
ton, and  that  her  putting  into  an  intermediate  port  was  only  a  consequence  of 
her  unseaworthiness.  2d.  That  she  was  detained  at  Nassau  a  much  longer 
time  than  was  required  to  make  the  repairs  necessary  for  the  completion  of  her 
voyage.  These  grounds  appear  to  have  been  fairly  put  at  issue  in  the  petition 
and  answer;  and  the  defendants  adduced  evidence  in  order  to  establish  the 
sound  condition  of  the  ship  at  the  time  of  her  sailing  from  Boston,  and  to  explain 
and  justify  the  apparently  extraordinary  delay  which  occurred  at  Nassau.  The 
district  judge,  before  whom  the  case  was  ti'ied,  was  of  opinion  that  the  ship  was 
not  seaworthy  at  the  commencement  of  the  voyage,  and  decided  it  for  the  plain- 
tiffs on  that  ground. 

The  ship  had  received  extensive  repairs  before  the  present  voyage.  She  was 
at  the  time  nineteen  years  old,  having  been  built  in  Medford  in  1827.  She  was 
rated  by  the  inspector  of  insurance  offices  of  Boston  as  A  no.  3.  We  infer 
from  the  testimony  that  the  repairs  were  adequate  and  thorough,  in  tlie  judg- 
ment of  tlie  ship-wrights  and  of  the  inspector.  The  district  judge  came  to  the 
conclusion,  from  an  examination  of  the  log-book,  that  there  was  no  weather 
sufficiently  bad  to  account  for  the  leak,  which  was  discovered  the  day  after  the 
ship  left  her  port,  or  its  gradual  increase,  which  did  not  indicate  any  sudden  in- 
jury. Called  upon  to  review  this  opinion,  as  a  matter  of  fact,  we  concur  with 
the  district  judge,  considering  that  the  weather  was  not  at  all  unusual  for  the 
season  of  the  year  in  those  latitudes,  and  not  sufficient  to  account  for  the  con- 
dition of  the  ship  as  it  is  represented  to  be  on  her  arrival  at  Nassau.  And  we 
think  this  conclusion  is  supported  by  other  facts  which  appear  in  the  case. 
When  testifying  under  a  commission,  to  the  repairs  of  the  ship  previous  to  her 
voyage,  at  East  Boston,  Snelling,  the  master  sl^ip-wright  and  caulker,  says,  after 
giving  the  details :  **  She  was  repaired  thoroughly,  and  I  do  not  know  where 
or  how  they  could  have  spent  any  more  money  on  her  in  the  repairs,  or  how 
they  could  have  been  better  done."  Again,  ^*  I  do  not  know  to  what  cause  to 
attribute  her  leaking  unless  to  the  rough  weather,  because  she  was  repaired 
well ;  there  was  nothing  that  could  strain  that  I  know  of.**  The  testimonj  of 
the  inspector  is  to  the  same  effect. 

Now  the  defendants  in  their  answer  charge  that  the  damage  to  the  ship  from 
continued  gales  and  storms  was  such  as  to  require  her  to  be  thoroughly  repaired 
at  Nassau,  and  two  of  the  witnesses  examined  at  Nassau,  state  that  she  could 
not  have  continued  her  voyage  to  New  Orleans,  with  safety  to  the  cargo,  with- 
out the  repairs  which  were  put  upon  her.  At  Nassau  her  bottom  was  over- 
hauled and  refastened  where  required,  recaulked  from  keel  to  gunwail ;  sheathed 
with  felt  and  wood,  and  the  sheathing  caulked  and  coated.  And  the  defendants 
also  allege  that,  after  regular  survey  and  legal  examination  at  Nassau^  it  was 
found  necessary  that  the  ship  should  be  thoroughly  repaired  6cc.  in  order  to 
enable  her  to  continue  her  voyage.  No  survey,  nor  any  thing  in  the  shape  of 
a  legal  examination,  has  been  offered  in  evidence,  no  local  of  definite  iDJury  to 
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the  ship  is  mentioned,  nor  is  her  condition  explained  except  by  the  testimony,  Bathbonk 
in  general  terms,  that  she  arrived  in  distress  in  a  very  leaky  condition,  and  that  Nbal. 
the  repairs  put  npon  her  were  necessary ;  and  the  necessity  of  the  repairs  the 
defendants  assume,  and  found  upon  it  the  excuse  for  the  long  delay.  But  as 
we  have  seen,  there  is  no  adequate  cause  which  is  made  apparent  which  ac- 
counts for  the  condition  of  the  ship  which  required  her  to  be  thoroughy  repaired 
at  Nassau,  after  having  been,  in  less  than  two  months  previously,  thoroughly 
repaired  in  Boston.  Nor  is  tlie  season  of  the  year  unimportant  in  considering 
this  subject.  In  the  latter  part  of  spring  and  the  beginning  of  summer  the 
weather  is  mild,  and  in  the  voyage  from  Nassau  to  New  Orleans  there  is  little 
risk  of  meeting  with  storms. 

A  circumstance  which  is  worthy  of  note  is  the  sheathing  with  felt  and  wood, 
which  was  put  on  in  Nassau.  Her  bottom  appears  to  have  been  carefully  ex- 
amined in  Boston,  and  there  was  not  a  worm  hole  to  be  seen  in  it.  She  had 
been  stripped  of  her  old  sheathing  and  copper,  but  was  neither  resheathed  or 
coppered  again.  She  went  to  sea  on  what  is  called  a  single  bottom,  without 
sheathing  of  wood  or  cop])er.  Still  we  find  at  Nassau,  she  could  not  pursue  her 
voyage  to  this  port  in  safety  to  the  cargo  without  being  sheathed  as  before  de- 
scribed, for  which  ao  reason  has  been  assigned  in  the  evidence ;  and  the  neces- 
sity, if  any  existed,  for  the  sheathing,  must  therefore  rest  upon  the  condition  of 
the  ship  as  before  stated. 

The  defendants,  as  they  were  bound  to  do,  have  taken  upon  themselves  to 
justify  the  delay  in  the  port  of  Nassau,  and  we  think  have  not  been  successful 
in  establishing  any  cause  for  it,  which,  under  the  law,  released  them  from  the 
responsibility  attached  to  cai'riers  of  goods  for  hire.  The  testimony  of  one  of  the 
witnesses,  Mr,  Meadows,  which  is  especially  relied  upon  by  the  defendants,  is 
in  such  strict  concurrence  with  what  appears  to  us  to  be  the  obvious  truth  of 
the  case,  that  without  going  into  details  on  these  questions  of  fact,  we  give  the 
summary  which  the  witness  himself  makes  at  the  close  of  his  examination : 
*'  Considering  the  season,  the  age  of  the  ship,  and  the  nature  and  valuff  of  the 
cargo,"  the  witness  was  of  opinion,  that  the  whole  of  the  repairs  put  upon  the 
ship  were  necessary  to  render  her  perfectly  seaworthy,  and  to  ensure  the  safety 
of  her  cargo.  Had  they  been  with  promptitude  begun  and  energetically  per- 
formed, six  weeks  would  have  been  ample  time  for  their  completion  ;  but  they 
were  not  commenced  until  orders  were  received  from  the  owners  of  the  ship, 
and  the  awaiting  the  arrival  of  orders  consumed  the  greater  part  of  the  time 
during  which  the  ship  lay  in  this  port."  The  commencement  of  the  repairs  had 
been  deferred  by  the  captain,  until  he  had  communicated  with  the  owners  on 
the  subject,  who  eventually  sent  out  a  vessel  with  supplies  of  mt^terials,  and  or- 
ders to  proceed. 

Upon  the  hypothesis  assumed  by  the  defence,  it  was  the  duty  of  the  captain 
to  have  caused  the  repau's  to  have  been  made,  without  any  unnecessary  delay, 
in  order  to  have  prosecuted  his  voyage  to  the  port  of  destination,  and  his  powers 
were  ample  to  that  effect.  It  is  not  pretended  that  there  was  any  lack  of  means 
to  meet  the  expenses  of  the  repairs  ;  and,  if  money  could  not  be  raised  on  the 
credit  of  the  captain  and  owners,  as  the  ship  was  in  a  foreign  port,  the  master 
had  authority  to  hypothecate  her  for  that  purpose.  Why  then  did  he  put  off 
making  the  repairs  until  he  received  orders  from  his  owners,  in  relation  to  a  mat- 
ter of  duty,  upon  which  he  was  bound  to  act  upon  his  own  responsibility ;  and 
what  valid  excuse  was  there  for  this  delay  ? 
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Rathboni  We  find  also  in  evidence  a  document,  bearing  the  signature  of  Joseph  Baldly 
Nbal.  President  of  the  Merchant's  Insurance  Company,  and  of  three  other  Presidents 
of  Insurance  Companies,  which  reads  thus : 

**  We  the  undersigned  interested  in  the  cargo  of  the  ship  London  of  Salem, 
J.  E.  Lorett  master,  as  underwriters,  or  as  owner  or  owners  of  any  part  of  the 
same  or  otherwise,  do  hereby  give  our  foU  assent  to  said  ship  being  repaired  at 
Nassau,  New  Providence,  where  she  put  in  from  stress  of  weather,  in  such 
manner  as  in  the  discretion  of  the  master  may  be  deemed  proper,  and  then  again 
take  her  cargo  on  board  and  proceed  on  her  voyage  to  New  Orleans.  And  we 
do  hereby  release  him  and  the  owners  of  said  ship  from  any  responsibility  which 
might  in  such  case  arise  from  this  course  being  taken  as  to  her  repairs,  without 
this  their  especial  consent.*'    Dated  Boston^  April  7,  1846. 

In  reference  to  these  circumstances  which  we  have  just  stated  we  deem  it 
sufficient  to  state  that  they  are  not  explained,  and  that  it  is  incumbent  on  the 
defendants  to  expltun  them,  and  that  we  think  they  all  point  to  the  conclusion, 
that  the  putting  into  the  port  of  Nassau,  and  the  delay  there,  were  not  caused 
by  the  perils  of  the  sea,  but  by  the  condition  of  the  ship,  for  which  we  have  an 
obvious  and  adequate  cause,  to  wit,  her  age  and  the  recent  necessity  for  her 
repairs  at  Boston.  In  such  a  case  it  is  not  denied  that  the  defendants  would 
be  liable.  Whatever  care  and  diligence  may  have  been  shown  in  preparing  the 
vessel  for  the  voyage  and  in  rendering  her  staunch  and  strong,  yet  if,  in  point 
of  ^t,  she  was  not  so,  they  are  still  responsible,  and  when  it  satis&ctorily  ap- 
pears that  no  stress  of  weather  or  acctc^cn^  can  have  happened  to  have  occasioned 
the  injury,  it  is  but  a  reasonable  inference  that  the  ship  was  defective  at  the 
commencement  of  the  voyage  and  not  seaworthy.  Phillips  on  Insurance, 
p.  116. 

In  the  case  of  Snethen  v.  Memphis  Insurance  Company^  3  Annual  Reports, 
p.  474,  which  was  an  action  on  a  policy  of  insurance  on  merchandize  shipped 
on  board  a  barge  from  St.  Louis  to  New  Orleans,  the  authorities  cited  by  coun- 
sel were  examined,  and  we  came  to  the  conclusion  that  the  presumption  of  un- 
seaworthiness in  such  cases  necessarily  arose ;  and  though  not  conclusive,  and 
liable  to  be  rebutted  by  evidence,  it  threw  the  burthen  of  proof  on  the  insured 
to  establish  the  fact  of  seaworthiness.  In  that  case,  as  well  as  in  the  case  of 
Talbot  V.  Commercial  Insurance  Company^  2  Johnson,  129,  the  court  considered 
the  question  as  turning  upon  the  age  of  the  vessel,  there  being  no  other  cause 
to  which  the  injury  could  be  justly  attributed. 

For  these  reasons,  independently  of  the  mere  delay  in  Nassau,  which,  as  we 
have  stated,  we  do  not  think  satisfactorily  accounted  for  on  the  opposite  hypo- 
thesis assumed  by  the  defence,  we  concur  in  opinion  with  the  district  judge,  on 
the  point  of  seaworthiness  of  the  ship  at  the  commencement  of  the  voyage. 

With  regard  to  the  amount  of  damages  the  district  judge  based  his  judgment 
on  a  report  of  exports.  Their  calculations  were  founded  upon  the  value  of  the 
goods  at  the  port  of  destination,  in  which  profits  to  the  extent  of  fifteen  per  cent 
on  the  invoices  were  included. 

It  is  contended  that  as  there'  was  neither  bad  faith  nor  fraud  on  the  part  of 
the  defendants,  their  obligations  were  not  afifected  by  the  fluctuations  of  the 
market,  and  that  they  are  only  liable  for  such  damages  as  entered  into  the 
contemplation  of  the  parties  at  the  time  of  the  contract. 

We  consider  the  rule  as  settled  which  makes  the  value  of  merchandize  at  the 
port  of  destination  the  basis  of  valuation  in  contracts  of  afifreightment.  In  the 
present  case  the  operation  of  this  rule  is  most  just.    In  every  port  of  Uie  United 
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States  tho  seasons  of  business  in  this  vast  mart  are  perfectly  well  known,  and  Rathbone 
that  the  close  of  Summer  and  the  beginning  of  Autumn  are  unfavorable  times  Neal. 
for  the  sale  of  goods  here,  no  ship  master  can  be  ignorant.  The  carrier  under- 
takes to  transport  the  goods  not  only  in  good  safety  but  within  a  reasonable  time, 
and  he  is  bound  to  account  for  the  value  at  the  expuration  of  that  time.  It  is  as 
much  a  part  of  his  contract  as  to  deliver  them  in  good  condition ;  and  in  com- 
mercial adventures  time  is  one  of  the  elements  upon  whiih  they  are  undertaken 
and  controls  their  result.  Nor  do  we  think  the  plaintiffs  have  lost  their  rights 
to  recover  from  the  defendants  for  the  delay  in  the  delivery  of  the  goods  in  con- 
sequence of  having  received  them  and  disposed  of  a  portion  of  them  at  private 
sale.  These  facts  may  be  considered  in  mitigation  of  damages  to  a  certain  ex- 
tent, but  the  cause  of  action  having  accrued  by  the  delay,  the  carrier  is  obliged 
to  make  good  the  loss  resulting  from  his  neglect,  and  the  acceptance  of  the  goods, 
it  is  weU  settled,  is  no  bar  to  the  action.  The  ascertainment  of  the  loss  is  a 
matter  resting  upon  the  ordinary  rules  of  evidence.  Bowman  v.  Tealt  23  Wen- 
dell's Reports,  306.  We  find  no  reason  for  diminishing  the  amount  of  damages 
allowed  by  the  judgment. 

The  district  judge  referred  the  invoices,  account-sales,  &c.,  with  the  testi- 
mony which  was  pertinent,  to  an  expert  to  examine  and  report  on  the  several 
items,  and  ordered  the  sum  of  one  hundred  dollars  to  be  taxed  in  the  costs  of 
the  suit  as  a  fee  to  the  person  appointed.  This  allowance  is  in  contravention  of 
the  article  71  of  the  Constitution,  which  prohibits  any  allowance  by  a  court,  by 
way  of  fee  or  compensation,  in  any  suit  or  proceeeings,  except  for  the  payment 
of  such  fees  for  ministerial  officers  as  may  be  established  by  law.  The  party  to 
whom  the  allowance  has  been  made  is  not  within  the  exception ;  tiie  allowance 
is  consequentiy  within  the  prohibition. 

The  judgment  of  tiie  district  court  is  tiierefore  affirmed,  with  the  exception 
of  $100  to  the  expert,  which  is  annulled,  reserving  the  rights  of  said  expert  to 
claim  his  compensation  for  services  by  him  rendered ;  the  appellees  paying  the 
costs  of  tiiis  appeal. 


Catalogne  v.  Bauries. 

A  third  penon,  in  aotnal  poraeairion  of  movables,  imder  a  bonajlde  purchase  fixnn  the  own- 
er, before  the  issuing  of  a  seqnestration  against  the  property  at  a  suit  of  a  creditor  of 
the  yendor,  is  entitled  to  hold  possession,  under  bond,  nntil  the  final  hearing  of  the  case. 
And  where  the  porchaser  was  not  made  a  party  to  the  action  against  his  vendor,  he  will 
not  be  precluded,  nnder  the  stat  of  5  March,  1842,  from  bonding  in  preference  to  the 
plaintiff,  on  the  groond  of  his  having  permitted  ten  judicial  days  to  elapse  after  the  ser- 
ving of  the  sequestration  Without  exercising  the  right  of  bonding. 

The  fact  tiiat  an  ix^nnction  bond  was  not  signed  by  the  surety  in  the  presence  of  the  clerk 
of  the  court,  is  immaterial,  where  the  genuineness  of  his  signature  and  his  sufficiency 
are  satifactorily  proved.  The  clerk's  approval  of  the  bond  must  be  presumed  from  his 
having  issued  the  iiyunction. 

APPEAL  firom  the  Second  District  Court  of  New  Orleanst  Canon,  J.    BU 
ron,  for  the  appellant.     Collena,  for  the  defendant  and  intervenor.    The 
judgment  of  the  court  (  Rost,  J.  absent,)  was  pronounced  by 

Slidell,  J.    The  petitioner  alleged  tiiat,  at  various  times,  from  1845  to  1849, 
be  had  advanced  $1,205  to  Bauries,  who  had  applied  it  to  the  establishment  of  a 
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Catalogni  dairy,  with  horses,  cartel,  &c.,  for  its  use;*  and  that,  to  secure  the  advances, 
Bauriks.  Bauries  executed  a  sale  of  the  establishment  in  his  favor.  That,  in  1B49,  the 
defendant  being  in  possession  of  the  dairy,  sold  and  delivered  it  to  Tisnet,  partly 
for  cash,  and  partly  to  the  amount  of  $2,000,  on  credit;  to  which  sale  the  peti- 
tioner assented,  provided  that  he  should  be  paid  his  claim  out  of  the  price. 
That  Bauries  has  failed  to  pay  him,  and  Tisnet  has  not  fulfilled  the  conditions. 
He  prayed  for  a  sequestration  of  the  cows,  horses,  &c.,  and  for  judgment 
against  Bauries  for  the  amount  of  his  claim ;  but  did  not  make  Tisnet  a  party 
to  the  suit.  The  property  was  seized  under  this  suit  on  the  7th  February ;  but 
the  business  of  the  diary  seems  not  to  have  been  interrupted,  the  sheriff  having 
appointed  a  keeper  who  carried  it  on.  On  the  24  February,  the  plaintiff  obtained 
an  ex  parte  order  for  leave  to  bond  the  property,  upon  the  ground  that  tJie  de- 
fendant had  permitted  ten  judicial  days  to  elapse  without  exercising  the  ri^t  of 
bonding.  On  the  same  day,  before  this  order  was  executed  by  the  sheriff,  Tis- 
net filed  a  petition  of  intervention ;  in  which  he  alleges  that  he  had  become  the 
bona  fide  purchaser  of  the  property  from  Bauries,  and  had  received  possession 
before  the  institution  of  the  suit;  and  that  he  was  therefore  entitled  to  bond  it. 
He  prayed  also  for  the  citation  of  the  plaintiff  and  the  defendant,  and  for  judg- 
ment quieting  him  in  his  title  and  possession.  In  a  supplemental  petition,  filed 
a  few  days  afterwards,  he  reiterates  his  former  allegations,  charges  that  the 
deprivation  of  the  possession  of  the  property  will  do  him  serious  injury,  and 
asked  an  injunction.    An  injunction  issued  accordingly. 

The  respective  rights  of  the  plaintiff  and  intervener  to  bond,  and  the  right  of 
the  latter  to  the  writ  of  injunction,  were  presented  to  the  court  below  on  rule. 
The  judgment  of  the  court  below  sustained  the  injunction,  and  gave  the  interve- 
ner leave  to  bond.  The  cause  has  not  been  tried  on  its  merits,  and  the  only 
question  now  pending  is,  the  correctness  of  the  interlocutory  decree. 

At  the  trial  of  the  rules,  after  much  testimony  had  been  taken  pro  and  am, 
the  investigation  was  arrested  by  an  admission  on  the  plaintiff's  part,  for  the 
purposes  of  the  rule,  that  all  the  allegations  of  TisneVs  petition  were  true. 

We  think  there  is  no  error  in  the  interlocutory  decree.  Tisnet,  for  the  pur- 
poses of  the  present  inquiry,  whatever  may  be  the  result  of  the  investigation 
upon  the  merits,  stands  before  us  as  a  third  person  holding  actual  possession,  un- 
der a  bona  fide  purchase  from  Bauries,  before  the  sequestration  issued ;  and 
was  therefore  entitied  to  hold  possession  under  bond  until  the  final  hearing  of 
the  cause,  and  to  enjoin.  Nor  was  the  right  bst  by  the  expiration  of  the  ten 
judicial  days  after  the  levy  of  die  writ.  He  had  not  been  made  a  party  defend- 
ant,  and  consequentiy  was  not  estopped  by  the  lapse  of  time,  under  the  statute 
of  1842,  p.  204. 

The  fact  that  the  injunction  was  not  signed  by  tiie  surety  in  the  presence  of 
the  clerk,  seems  to  us  immaterial.  The  genuineness  of  the  surety's  signature 
and  his  sufficiency  Were  satifactorily  proved;  and  the  clerk's  approval  of  the 
bond  must  be  presumed  from  his  issuing  the  writ,  the  order  of  tiie  judge  being 
that  an  injunction  should  issue  upon  a  bond  witii  a  surety  being  given. 

The  affidavit  for  the  injunction  was  formal  and  sufficient. 

Judgment  farmed, 

*Thevaeheries  consisted  of  cattle,  horses,  carts,  and  the  necessary  ntensfls  for  canyiog  it 
on.    There  was  no  land  or  house  sold  with  it.    R. 
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Walkbr  et  al.  v.  Duverobr,  Admiaistrathx. 

The  rights  of  the  spoiues  are  governed  by  the  law  of  the  place  in  which  it  was  their  inten- 
tion at  the  time  of  their  marriage  to  establish  their  domicil,  and  which  they  subsequently 
adopted  within  a  reasonable  time. 

A  tacit  mortgage  attaches  in  favor  of  the  wife,  on  the  property  of  the  hnsband,  for  the  price 
of  paraphernal  property  sold  by  the  latter,  from  the  date  of  the  receipt  of  the  price  by  the 
latter ;  bat  no  snch  mortgage  exists  in  favor  of  the  wife's  heirs  for  the  price  of  para- 
phernal property  alienated  by  the  ha»band  after  her  death.    G.  C.  S367,  2380. 

APPEAL  from  the  Seeond  District  Court  of  New  Orleans,   Canons  J.     Ro- 
net  and  Peyton^  for  the  appellants^    E.  A.  Bradford,  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

Slibell,  J.  Franklin  Wharton,  deceased^  intermarried  with  Amanda  J. 
Walker t  then  widow  of  Sandifer  HoggatU  in  May  1836,  in  Natchez,  Mississip- 
pi. At  the  tune  of  the  celebration  of  the  marriage,  Wharton  was  a  citizen  of 
this  State,  residing  in  New  Orleans,  and  engaged  in  the  practice  of  the  law. 
Mrs*  Hoggatt  was  on  a  ^sit  to  het  relatives  at  Natchez,  and  was  a  resident  of 
Tennessee.  The  intention  of  the  parties  was  to  live  in  N.  Orleans,  die  husband's 
domicil.  They  accordingly,  after  a  summer  excursion  to  the  north,  repaired  in 
the  &11  to  New  Orleans,  where  they  resided  until  their  deaths.  She  died  in- 
testate, in  1839,  and  Wharton  in  1847. 

At  the  time  of  her  marriage  she  owned  several  slaves,  some  of  whom  were 
in  the  State  of  Tennessee,  and  others  were  hired  on  board  of  steamboats  naviga- 
ting the  Mississippi  river.  Wharton,  after  the  marriage,  had  the  possession  of 
the  slaves  in  Louisiana,  received  their  hire,  disposed  of  one  of  them  during  his 
wife's  life,  and  of  some  others  after  her  death. 

Amanda  Walker's  heirs  are  the  plaintiffs  in  this  suit.  In  a  former  action 
they  obtained  judgment  for  the  unsold  slaves.  In  the  present,  they  demand 
from  the  succession  of  Wharton,  the  value  of  the  slaves  sold  by  Wharton,  and 
the  hire  of  all  the  slaves  from  the  date  of  his  wife's  death. 

We  have  no  hesitation  in  holding  that,  under  the  facts  above  stated,  the  rights 
of  Mr,  and  Mrs.  Wharton,  with  reference  to  the  slaves,  were  controlled  by  the 
law  of  Louisiana,  the  matrimonial  domicil  which  they  contemplated  at  the  time 
of  the  marriage,  and  which  they  actually  adopted  within  a  reasonable  time. 
Ford's  jOurator  v.  Ford,  2  Martin,  N.  S.  676 ;  Routh  v.  Her  Husband,  9  Rob. 
224;  Fisher  v.  Fisher,  2  An.  776;  Hayden  v.  Nutt,  ante  p.  67. 

As  the  slaves  were  the  paraphernal  property  of  the  wife,  the  succession  of 
Wharton,  is  bound  to  pay  to  the  heirs  of  the  wife,  the  price  at  which  he  and 
his  wife  sold  a  portion  of  the  slaves  during  his  wife's  life-time,  and  the  reason- 
able value  of  those  which  he  sold  after  his  wife's  death.  The  succession  of 
Wharton  is  also  Uable  for  the  reasonable  wages  of  the  slaves,  which,  after  his 
wife's  death,  he  treated  as  his  own  and  hired  out  to  various  persons.  In  esti- 
mating the  claim  for  wages,  we  have  made  a  reasonable  aDowance  in  favor  of 
Wharton,  for  the  expense  of  the  clothing  and  medical  attendance  of  the  slaves, 
the  occasional  loss  of  time,  and  the  expense  and  trouble  of  collecting  their 
wages. 

72 
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Walker  It  was  pleaded  in  the  answer  that,  the  slayes  were  disposed  of  by  WTuxrUm, 
DuviRoiR.  ^^^  ^®  ^U  knowledge  and  consent  of  the  plaintiffs.  The  evidence  on  thii 
point  is  not  sufficient  to  establish  an  abandonment  of  their  rights  by  the  plain- 
tiffs ;  and  it  is  proper  to  add,  not  only  that  there  was  a  probable  ignorance  on  the 
part  of  the  plaintiffs  (residents  of  another  State,)  of  their  rights,  which  depended 
upon  a  question  of  conflict  of  laws,  but  that  several  of  the  plaintiffs  are  either 
minors,  incapable  of  making  an  abandonment,  or  married  women  whose  acts 
would  require  the  sanction  of  their  husbands. 

We  consider  that  a  tacit  mortgage  attached  in  favor  of  the  wife,  for  the  price 
of  the  slave  Jenny,  sold  by  Wharton  during  her  lifetime,  at  the  date  of  the  re- 
ceipt of  that  price  by  him,  namely.  May  6  1836.  Fisher  v.  Fisher,  2  An.  776; 
Foster  v.  Her  Hushand,  6  La.  27.  The  right  having  so  attached  and  become 
vested  in  the  wife,  passed  at  her  death,  to  her  heirs. 

Whether  a  tacit  mortgage  exists  in  favor  of  the  wife's  heirs  for  tlie  price  of 
the  paraphernal  property  alienated  by  him  after  her  death,  is  a  very  different 
question,  and  one  upon  which  we  have  not  been.favored  with  ailment  by  either 
party.  Our  conclusion  upon  this  point  is  that,  the  wife's  heirs  have  not  a  tadt 
mortgage  in  such  a  case* 

Tacit  mortgages  and  preferences  are  in  derogation  of  common  right.  Thej 
are  to  be  strictly  construed,  and  restrained  to  those  cases  where  they  are  clearly 
granted  by  the  lawgiver.  *<  No  legal  mortgage  shall  exist  except  in  the  cases 
determined  by  the  present  Code."  C.  C.  3280.  Article  2367  grants  a  legal 
mortgage  in  favor  of  the  wife,  "  where  the  husband  has  received  the  amount  of 
the  paraphernal  property  thus  alienated  by  his  wife,  or  otherwise  disposed  of 
the  saoie  to  his  individual  use."  But  the  language  of  the  article  does  not  fairly 
comprise  the  heirs  of  the  wife,  so  as  to  give  them  a  legal  mortgage  for  the  price 
of  the  paraphernal  property  sold  and  appropriated  by  the  husband  after  her 
death.  Nor  was  there  the  same  reason  for  their  protection,  as  the  lawgiver  con- 
templated in  the  case  of  the  wife  hesself.  Subjected  as  the  wife  ist  to  the 
moral  control  and  influence  of  her  husband,  there  was  a  reason  for  interposing 
in  her  favor  the  safeguard  of  a  legal  fiction.  No  such  reason  exists  in  &vor  of 
the  wife's  heirs. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court  be  reversed. 
It  is  further  decreed  that  the  plaintiffs  recover  of  the  defendant,  as  administra- 
trix of  the  succession  oi  Franklin  Wharton  deceased,  to  be  paid  in  due  course  of 
distribution  of  said  estate,  the  sums  following,  to  wit :  the  sum  of  $1,000,  the 
price  at  which  the  slave  Jenny  was  sold,  for  which  price  the  plaintiffs  are  also 
decreed  to  have  a  legal  mortgage,  dating  from  the  6th  May  1836 ;  the  further 
sum  of  $500,  the  value  of  the  slave  Spencer ;  the  further  sum  of  1400,  the 
value  of  the  slave  John  Hoggatt;  the  further  sum  of  $550,  die  value  of  the 
slave  Priscilla;  the  further  sum  of  $2,520,  for  wages  of  slaves  after  said  Mrs. 
Whartan*8  death :  the  sums  aforesaid  to  bear  interest  from  the  judicial  demand, 
March  31  1848.  It  is  further  decreed  that  the  costs  of  this  suit  in  both  courts 
be  paid  by  the  said  succession. 
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SUCCESSOIN   OF  DUPUY. 


Where  the  legatees  named  in  a  testament  die  before  the  testator,  and  there  are  no  debts 
to  pay,  the  appointment  of  an  execator  becomes  inoperative.    The  appointment  of  ai> 
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«xecator  ia  a  mandate,  which,  under  our  law,  ia  limited  to  the  ezecation  of  the  legacies  Scccessiok  of 
contained  in  the  will,  and  to  the  payment  of  the  debts,  and  the  powers  which  it  gives  are        Duput. 
to  be  strictly  construed. 

The  appointment  of  an  executor  with  the  origin  of  the  succession,  is  not  a  substantia]  testa- 
mentary disposition,  independent  of  any  other. 

The  seizin  of  an  executor  is  a  fiction  of  law,  which  does  not  interfere  with  the  legal  pos- 
session of  the  heir. 

The  admission  of  a  wiQ  to  probate,  and  the  order  given  for  its  execution,  are  mere  prelimin- 
ary proceedings,  necessary  to  the  administration  of  the  succession ;  but  they  do  not 
amount  to  a  judgment  binding  on  those  not  parties  thereto. 

APPEAL  from  tlie  First  District  Court  of  New  Orleans,  M* Henry,  J. 
Buissoih  for  the  appellant.     ChaUhe,  contrft.    The  judgment  of  the  conist 
was  pronounced  by 

RosT,  J.  The  late  George  Dupuy  died  in  France,  sometime  in  December 
1848.  During  his  previous  residence  in  this  city,  he  made  an  act  of  last  will 
containing  but  one  disposition,  a  universal  bequest  in  favor  of  his  brother  Joseph 
Dupuy.  He  appointed  Antoine  Mickoud  his  executor.  On  the  next  day  he 
made  a  codicil,  ordering  his  executor  to  emancipate  his  slave  Betty, 

Soon  after  being  informed  of  the  death  of  the  testator,  the  executor  named 
probated  the  will  and  the  codicil,  ^nd  took  out  letters  testamentary.  He  caused 
an  inventory  and  appn^sement  of  the  property  of  the  succession  to  be  made, 
when  a  suit  was  instituted  against  him  by  the  appellee,  one  of  the  legal  heirs  of 
the  deceased,  praying  fortberescision  of  all  these  proceedings,  and  for  the  setting 
aside  of  the  will  and  codicil,  on  the  ground  that  the  legatee  therein  named  had 
both  departed  this  life  before  the  death  of  the  testator,  and  that  there  was  no 
longer  any  will  to  execute.  In  the  petition  presented  by  him  to  that  eifect 
he  contends  that,  the  succession  of  the  deceased  ought  to  be  administered  as  a 
succession  ab  intestato,  and  prays  to  be  appointed  curator  to  the  absent  hears. 

The  executor  answered  that  the  appointment  of  a  testamentaiy  executor  with 
the  seizin  is,  per  se,  a  testamentary  disposition  which  confers  upon  the  execu- 
tor the  right  of  administering  the  succession,  and  of  receiving  a  commission  at 
the  end  of  his  administration ;  that,  as  long^  the  seizin  is  not  taken  from  him 
by  the  heirs  in  the  mode  pointed  out  by  law,  no  part  of  the  succession  can  be 
considered  as  vacant;  and  finally,  that  the  appointment  of  a  curator  to  the  ab- 
sent heirs  could  not  divest  the  executor  of  his  trust,  nor  of  his  right  to  adminis- 
ter the  Buccession. 

The  district  judge  gave  judgment  in  favor  of  the  appellee,  annulling  the  order 
confirming  Michoud  as  executor  and  setting  aside  the  letters  testamentary.  A 
suspensive  appeal  was  taken  from  that  judgment.  Sometime  after  the  couit 
appointed  the  plaintiff  curator  to  the  absent  hours,  as  prayed  for  by  him.  Another 
appeal  was  taken  from  the  decree  making  that  appointment. 

The  appointment  of  an  executor  with  the  seizin  is  not,  as  alleged,  a  substan- 
tive testamentaiy  disposition,  independent  of  any  other.  The  functions  of  a 
testamentary  executor  are  a  mandate,  differing  from  other  mandates  in  this  only, 
that  it  begins  at  the  death  of  tiie  principal  when  all  other  mandates  end.  That 
mandate,  under  our  laws,  where  it  is  not  enlarged  by  the  will,  is  limited  to  the 
execution  of  the  legacies  contamed  in  the  will  and  to  the  payment  of  the  debts, 
and  the  powers  which  it  gives  are  to  be  strictiy  construed.  Delisle,  Ck>nDm[ien- 
tary  on  Art.  1024  Nap.  Code. 

There  being  no  testamentary  dispositions  to  execute,  and  no  debts  to  pay,  in 
this  case,  the  appointment  of  the  defendant  as  executor  has  become  inoperatire. 
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S1TCCI8810K  OP  It  18  well  settled  that  the  seizin  of  the  execator  is  a  fiction  of  law,  which  does 
not  interfere  with  the  legal  possession  of  the  heir;  and  also  that,  the  admiasioD 
of  a  will  to  probate  and  the  order  given  for  its  execution  are  only  preliminaiy 
proceedings  necessary  for  the  administration  of  the  estate,  and  do  not  amount 
to  a  judgment  binding  on  those  who  are  not  parties  thereto.  Pothier,  Disposi- 
tions Testamentaires,  art.  2,  ch.  5,  p;  360.  Succession  of  Duplessis^  10  Rob. 
194.  We  are  of  opinion  that  there  is  no  error  in  the  judgments  appealed  ham- 
Judgment  qffrmtd. 


M'Kbnzib  et  al.  0.  Wabd. 

Where  the  endorser  of  a  bill  payable  in  this  State  ia  not  shown  to  have  had,  when  the  UO 
was  presented  for  acceptance  and  payment,  a  permanent  residence  here,  bat  to  hare 
been  doing  basiness  here  daring  the  winter  and  returning  to  the  north  in  the  amninerp  a 
notice  of  protest  addressed  to  him  at  the  north,  daring  his  absence  ftom  the  State,  to  die 
care  of  a  person,  to  whose  care  a  witness  testified  that  the  endonerhad  requested  hias  to 
direct  his  letters,  accompanied  by  proof  that  he  had  received  a  privat*  letter  directed  to 
the  same  address,  informing  him  of  the  protest,  will  be  sniBdent. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Homor  for  the  plaintiffs.     Benjamin  and  Micou,  for  the  defendant.     Hia 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  action  upon  a  bill  of  exchange,  to  the  order  of  and  en- 
dorsed by  the  defendant.  The  defence  is  want  of  notice  of  protest ;  and  also 
equities  against  the  bill  in  the  hands  of  the  ori^nal  holder,  which  it  10  all^^ 
were  known  to  the  pkintiifs  when  they  took  the  biU.  The  defendant  has  ap- 
pealed from  the  judgment  rendered  agreeably  to  the  prayer  of  the  petition. 

There  .being  no  evidence  in  the  record  to  show  want  of  good  &ith,  or  knowl- 
edge of  the  equities  alleged  in  the  pkintiifs,  the  only  ground  of  defence  neces- 
sary to  be  examined  is  that  of  want  of  notice  of  protest. 

It  is  not  shown  that,  when  the  bill  was  presented  for  acceptance  and  for  pay- 
ment, the  defendant  had  a  permanent  residence  in  Louisiana.  He  waa  doing 
business  in  New  Orleans  during  the  winter  months,  and  returned  in  the  north 
early  in  summer.  Lonsdale,  one  of  the  witnesses,  states  that  he  went  with  the 
defendant  to  the  north  a  few  weeks  before  the  protest  of  the  bill,  and  that  he 
was  requested  by  the  said  defendant  to  write  to  him  at  New  York,  to  the  caro 
of  A,  Casselli.  Hawthorn^  another  witness,  testified  that  he  was  in  die  plain- 
tiff's employ,  and  told  the  clerk  of  the  notary  who  protested  the  bill,  diat  the 
notice  of  protest  addressed  to  the  defendant,  to  the  care  of  ^.  Casselli^  New 
York,  would  reach  him,  The  witness  wrote  to  him  under  the  aune  direction 
to  inform  hm  of  the  protest,  and  he  since  admitted'  that  he  had  received  the 
letter. 

The  notaiy  certifies  that  he  served  the  notice  of  protest  by  directing  them  to 
the  defendant,  care  of  A,  CassellU  New  York.  It  appears  to  us  diat  no  greater 
diligence  could  have  been  used,  and  that  the  notices  thps  given  were  sufficient 
in  law,  under  a  fair  extension  of  the  rule  recognized  in  the  case  of  Carmena 
V.  Bank  of  Louisiana,  I  An.  369.  Judgment  qfirmed. 
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Salot  v.  Pepin. 

Where,  by  the  terms  ^f  a  btiildmg  contract,  the  price  if  payable  in  f  even  inttalmenti,  and 
the  proprietor  aoceptf  an  order  drawn  npon  him  by  the  undertaker  in  these  words:  "ac- 
eeptedi  payable  according  to  agreement  with  the  builder,  on  the  last  payment  I  have  to 
make  to  him  according  to  contract,"  and,  the  undertaker  after  receiving  the  first  instalment, 
and  a  second  payment  in  advance^  abandons  the  work,  the  person  in  whose  favor  the  or- 
der was  made  cannot  recover  its  amovnt  from  the  proprietor,  who  had  nothing  more  to  pay 
to  the  undertaker. 

APPEAL  from  the  Fifth  Diatrict  Court  of  New  Orleans,  Buchanan,  J. 
Bttuson,  for  the  appellant.     Pepin,  defendant,  pro  se.     Le  Gardeur,  ap- 
peared on  the  same  side.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  suit  is  brought  upon  a  conditional  acceptance  of  the  defendant. 
A  small  portion  of  the  claim  only  having  been  allowed  by  the  district  court,  the 
plaintiff  has  appealed,  and  the  defendant  asked  that  the  judgment  be  amended 
and  rendered  in  his  &vor. 

D.  T.  CUenn  having  entered  into  a  buUding  contract  with  the  defendant,  gave 
an  order  upon  hijn  to  the  plaintiff  for  the  sum  of  $476,  to  be  deducted  from  the 
last  payment  on  the  building  contract.  The  acceptance  of  the  defendant  is  as  fol- 
lows :  **  This  order  is  accepted,  payable  according  to  agreement  with  Mr,  Glenn, 
on  the  last  payment  I  have  to  make  to  him,  according  to  contract." 

It  is  alleged  in  the  petition,  and  in  argument,  that  the  order  was  given  for  ma- 
terials fuiiiished  by  the  plaintiff,  and  used  by  Glenn  in  the  buildings  of  the  de- 
fendant. But  there  is  no  evidence  of  that  fact,  and  we  cannot  notice  it.  There 
is  nothing  in  the  record  to  change  or  vary  the  import  of  the  written  acceptance, 
it  is  free  from  ambiguity ;  and  clearly  subjected  the  right  of  the  plaintiff  to  re- 
cover, to  the  eventualties  of  the  building  contract.  This  contract  was  for  the 
sum  of  $4,739,  payable  in  seven  instalments,  the  last  instalment  being  for  the 
aum  of  $982,  payable  by  a  note  at  six  months,  when  the  buildings,  cisterns, 
paving,  and  all  other  appurtenances  thereto  *  were  completely  finished,  and  the 
keys  delivered." 

Glenn  received  the  first  payment  of  $500«  and  a  second  payment  of  $1000, 
Bfter  which  he  abandoned  the  contract.  He  was  notified  by  the  defendant  to 
proceed  with  the  execution  of  it;  and,  having  &iled  to  do  so,  the  defendant 
completed  the  buildings  himself,  and  spent  in  so  doing  a  larger  sum  than  he 
was  to  pay  Glenn. 

At  the  time  the  contract  was  broken,  the  defendant  was  in  advance  to  Glenn, 
and  the  last  instalment  had  not  matured ;  after  that  time,  he  could  have  nothing 
more  to  pay  under  it. 

The  district  judge  was  of  opinion  that,  as  the  defendant  had  assumed  the 
payment  of  materials,  and  owed  nothing  to  Glenn  when  he  paid  him  the  sum 
of  $1000,  that  payment  must  have  been  made  in  anticipation  of  subsequent  in- 
stalments, and  should  be  considered  as  not  made,  so  far  as  the  plaintiff  was  con- 
cerned. Deducting  this  sum  from  the  credits  of  the  defendant  upon  the  build- 
ing contract,  the  judge  found  a  balance  of  $61,  which  he  alk>wed  the  plaintiff. 

We  are  unable  to  concur  in  this  opinion,  [f  it  were  admitted  that  the  rule 
of  law  invoked  by  the  JDdge  is  applicable  to  a  case  like  this,  there  remained  firar 
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SnccEssioK  OP  It  18  well  settled  that  the  seizin  of  the  executor  is  a  fiction  of  law,  which  does 
not  interfere  with  the  legal  possession  of  the  heir;  and  also  that,  the  admissioii 
of  a  will  to  probate  and  the  order  given  for  its  execution  are  only  preUminary 
proceedings  necessary  for  the  administration  of  the  estate,  and  do  not  amount 
to  a  judgment  binding  on  those  who  are  not  parties  thereto,  Pothier,  Disposi- 
tions Testamentaires,  art.  2,  ch.  5,  p.  360.  Succession  of  DuplesnSy  10  Rob. 
194.    We  are  of  opinion  that  there  is  no  error  in  the  judgments  appealed  from. 

Judgment  affirmed. 


M'Kbnzie  et  al.  v.  Ward. 

Where  the  endorser  of  a  bill  payable  in  this  State  is  not  shown  to  have  had,  when  the  UD 
was  presented  for  acceptance  and  payment,  a  petiQanent  residence  here,  bat  to  hans 
been  doing  basiness  here  daring  the  winter  and  returning  to  the  norlh  in  tlie  simimer,  a 
notice  of  protest  addressed  to  him  at  the  north,  daring  bu  absence  from  the  State,  to  tbe 
care  of  a  person,  to  whose  care  a  witness  testified  that  the  endorser  bad  requested  him  tp 
direct  bis  letters,  accompanied  by  proof  that  he  bad  received  a  private  letter  directadto 
the  same  address,  informing  him  of  the  protest,  will  be  snfScient. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buehananj  J. 
Hornor  for  the  plaintiifs.     Benjamin  and  Micau,  for  the  defendant    Ths 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  action  upon  a  bill  of  exchange,  to  the  order  of  and  en- 
dorsed by  the  defendant.  The  defence  is  want  of  notice  of  protest ;  and  also 
equities  against  the  bill  in  the  hands  of  the  original  holder,  which  it  is  slleged 
were  known  to  the  plaintiffs  when  they  took  the  bill.  The  defendant  has  ap- 
pealed from  the  judgment  rendered  agreeably  to  the  prayer  of  the  petition. 

There  .being  no  evidence  in  the  record  to  show  want  of  good  fiiith,  or  knowl- 
edge of  the  equities  alleged  in  the  plaintiffs,  the  only  ground  of  defence  neces- 
sary to  be  examiued  is  that  of  want  of  notice  of  protest. 

It  is  not  shown  that,  when  the  bill  was  presented  for  acceptance  and  for  pay- 
ment, the  defendant  had  a  permanent  residence  in  Louisiana.  He  was  doing 
business  in  New  Orleans  during  the  winter  months,  and  returned  in  Ihe  north 
early  in  summer.  Lonsdale,  one  of  the  witnesses,  states  that  he  went  with  tbs 
defendant  to  the  north  a  few  weeks  before  the  protest  of  the  bill,  and  that  ho 
was  requested  by  the  said  defendant  to  write  to  him  at  New  York,  to  the  cars 
of  A,  Casselli,  Hawthorn^  another  witness,  testified  that  he  was  in  the  plain- 
tiff's employ,  and  told  the  clerk  of  the  notary  who  protested  the  billf  that  the 
notice  of  protest  addressed  to  the  defendant,  to  the  care  of  ^.  Cassdlh  New 
York,  would  reach  him^  The  witness  wrote  to  him  under  the  same  direction 
to  inform  hipi  of  the  protest,  and  he  since  admitted'  that  he  had  received  the 
letter. 

The  notary  certifies  that  he  served  the  notice  of  protest  by  directing  them  to 
the  defendant,  care  of  A.  Casselli,  New  York.  It  appears  to  us  that  no  greater 
diligence  could  have  been  used,  and  that  the  notices  thus  given  were  sufficient 
in  law,  under  a  fair  extension  of  the  rule  recognized  in  the  case  of  CarmoM 
V.  Bank  of  Louisiana,  1  An.  369.  Judgment  qffimed. 
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Salot  v.  Pepin. 

Wbere,  by  the  terms  of  a  building  oontraet,  the  price  U  payable  in  f  even  instalmentB,  and 
the  proprietor  accepts  an  order  drawn  upon  him  by  the  undertaker  in  these  words:  "  ac- 
ceptedi  payable  according  to  agreement  with  the  builder,  on  the  last  payment  I  have  to 
make  to  him  according  to  contract,"  and,  the  undertaker  after  receiving  the  first  instalment, 
and  a  second  payment  in  advance,  abandons  the  work*  the  person  in  whose  favor  the  or- 
der was  made  cannot  recover  its  amount  from  tlie  proprietor,  who  had  nothing  more  to  pay 
to  the  undertaker. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
BuUson,  for  the  appellant.     Pepin^  defendant,  pro  se.    Le  Gardeur,  ap- 
peared on  the  same  side.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  suit  is  brought  upon  a  conditional  acceptance  of  the  defendant. 
A  small  portion  of  the  claim  only  having  been  allowed  by  the  district  court,  the 
plaintiff  has  appealed,  and  the  defendant  asked  that  the  judgment  be  amended 
and  rendered  in  his  &vor. 

D.  T.  CUenn  having  entered  into  a  building  contract  with  the  defendant,  gave 
an  order  upon  hijn  to  the  plaintiff  for  the  sum  oi  $476,  to  be  deducted  from  the 
last  payment  on  the  building  contract.  The  acceptance  of  the  defendant  is  as  fol- 
lows: **This  order  is  accepted,  payable  according  to  agreement  with  Mr.  Glenn, 
on  the  last  payment  I  have  to  make  to  him,  according  to  contract.'* 

It  is  alleged  in  the  petition,  and  in  argument,  that  the  order  was  given  for  ma- 
terials furnished  by  the  plaintiif,  and  used  by  Glenn  in  the  buildings  of  the  de- 
fendant. But  there  is  no  evidence  of  that  fact,  and  we  cannot  notice  it.  There 
is  nothing  in  the  record  to  change  or  vary  the  import  of  the  written  acceptance. 
It  is  free  from  ambiguity ;  and  clearly  subjected  the  right  of  the  plaintiff  to  re- 
cover, to  the  eventualties  of  the  building  contract.  This  contract  was  for  the 
sum  of  $4,739,  payable  in  seven  instalments,  the  last  instalment  being  for  the 
flum  of  $982,  payable  by  a  note  at  six  months,  when  the  buildings,  cisterns, 
paving,  and  all  other  appurtenances  thereto 'were  completely  finished,  and  the 
keys  delivered." 

Glenn  received  the  first  payment  of  $500,  and  a  second  payment  of  $1000, 
idber  which  he  abandoned  the  contract.  He  was  notified  by  the  defendant  to 
proceed  with  the  execution  of  it;  and,  having  fiGiUed  to  do  so,  the  defendant 
completed  the  buildings  himself,  and  spent  in  so  doing  a  larger  sum  than  he 
was  to  pay  Glenn. 

At  the  time  the  contract  was  broken,  the  defendant  was  in  advance  to  Glenn, 
and  the  last  instalment  had  not  matured ;  after  that  time,  he  could  have  nothing 
more  to  pay  under  it. 

The  district  judge  was  of  opinion  that,  as  the  defendant  had  assumed  the 
payment  of  materials,  and  owed  nothing  to  Glenn  when  he  paid  him  the  sum 
of  $1000,  that  payment  must  have  been  made  in  anticipation  of  subsequent  in- 
stalments, and  should  be  considered  as  not  made,  so  far  as  the  plaintiff  was  con- 
cerned. Deducting  this  sum  from  the  credits  of  the  defendant  upon  the  build- 
ing contract,  the  judge  found  a  balance  of  $61,  which  he  allowed  the  plaintiff. 

We  are  unable  to  concur  in  this  opinion.  If  it  were  admitted  that  the  rule 
of  law  invoked  by  the  judge  is  applicable  to  a  case  like  this,  there  remamed  firar 
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Salot  payments  to  be  made  when  Glenn  abandoned  the  contract.  It  waa  oot  atapnk- 
Pxr'iN.  ^^  ^^^  ^^o  advance  of  $1000  should  be  deducted  from  the  last  payment;  and, 
in  default  of  any  stipulations,  this  advance  would  have  been  compensated  and  ex- 
tinguished by  an  equal  amount  of  the  first  instalments  due. 

It  is  urged  that  the  defendant  had  not  shown  that  ha  had  informed  the 
plaintiff  of  the  default  of  Glenn.  It  is  proved  that  the  plaintiff  was  apprized  oi 
it,  and  that  he  furnished  materials  to  the  defendant  after  Glenn  had  abandoned 
the  buildings. 

If  that  evidence  was  not  in  the  record,  we  would  hold  that  the  plaintiff  was 
bound  to  show  affirmatively  the  execution  of  the  contract  out  of  the  considera- 
tion of  which  he  is  to  be  paid. 

As  the  case  is  placed  before  us,  the  judgment  must  be  for  the  defendant. 
It  is  therefore  ordered  that  the  judgment  in  this  case  be  amended,  and  entered 
in  favor  of  the  defendant,  with  costs  in  both  courts^ 


Lewis  v.  Wilder. 

In  an  action  here  on  a  judgment  obtained  in  another  State,  the  teatimony  of  a  witnesa  od 
the  part  of  the  plaintiff  to  shew  that  the  person  in  whose  favor  the  foreign  judgment  was 
rendered  was  the  mere  agent  of  the  party  in  whose  name  the  action  on  it  was  conmienced 
in  this  State,  cannot  be  excluded  on  the  grounds  Chat  such  proof  ooold  only  he  made 
contradictorily  with  the  person  in  whose  favor  the  judgment  was  obtained,  and  that  the 
transcript  of  the  ioreign  proceedings,  introduced  by  the  plaintiff  oonld  not  be  contradicted 
by  testimonial  proof.  The  testimony  does  not  contradict  the  record,  but  shows  m  matter 
not  apparent  on  it  and  not  inconsistent  with  it ;  nor  is  it  necessary  to  make  the  plaintiff 
in  the  foreign  proceedings  a  party,  in  order  to  establish  that  the  person  who  snea  hero  is 
the  real  owner  of  the  judgment. 

In  an  action  in  this  State  on  a  judgment  obtained  in  anotiier  State,  the  foreign  judgment,  in 
the  absence  of  any  evidence  impeaching  the  judgment,  must  be  considered  condosive  of 
matters  properly  investigated  in  the  original  action,  as  of  the  right  of  the  plaintiff  to 
sue,  &c. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Stockton  and  Steele,  for  the  appellant.  Culhertson  and  Ardry^  for  the 
defendant.     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  is  an  action  upon  a  judgment  rendered  in  Mississippi* 
after  personal  citation  and  issue  joined,  in  an  action  entitled  "  Edward  W.  Jones^ 
survivor  of  Jones  8f  Ballard,  use  of  Edward  G.  Wood  v.  William  R,  Wilder j*^ 
whereby  it  was  adjudged  *^  that  the  plaintiff,  survivor,  use  as  aforesaid,  recover 
of  the  said  defendant  the  sum  of  $304  13  and  costs,"  &;c.  The  plaintiff 
alleges  that  Wood  was,  in  that  proceeding,  the  mere  agent  of  him,  the  plaintifi^ 
the  real  owner  of  the  judgment.  There  was  a  judgment  of  non-suit  in  the 
court  below,  from  which  the  plaintiff  appealed,  and  has  argued  the  cause  here 
ex-parte,  no  argument  having  been  presented  by  the  appellee.  We  shall  direct 
our  attention  to  the  bill  of  exceptions  taken  by  the  defendant,  and  to  the  evidence 
offered  at  the  trial. 

The  testimony  of  a  witness  for  the  plaintiff  was  taken  by  commission,  and 
comes  up  in  the  transcript.  By  this  testimony  it  is  shown  that,  a  judgment 
obtained  in  Mississippi  by  A.  for  the  use  of  B.,  is,  by  the  law  of  that  State, 
the  property  of  B.    It  was  farther  shown  that  the  witness  was  the  Attoniey 
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for  the  plaintifT,  in  the  action  in  Mississippi ;  that  Wood  was,  in  that  action,  the  Lewis 
mere  agent  for  Lewis ;  and  that  the  name  of  Wood  was  used  in  the  prosecu-  Wildxr. 
tion  of  the  suit  merely  to  save  the  necessity  of  giving  security  for  costs,  Wood 
being  a  resident  of  that  State,  and  Lewis  of  Kentucky.  To  the  admission  of 
this  testimony  the  defendant  objected,  **  because  such  proof  could  only  be  made 
contradictorily  with  Wood^  or  his  heirs,  and  also  because  the  proof  made  by  the 
record  which  plaintiff  had  introduced,  could  not  be  contradicted  by  the  testi- 
mony.*' The  court  sustained  these  objections,  and  the  plaintiff  took  his  bill 
of  exceptions. 

We  think  the  court  eired.  Such  testimony  does  not  contradict  the  record ; 
but  shows  a  matter  not  apparent  on  the  record,  nor  inconsistent  with  it.  The 
apparent  interest  may  be  in  one  man,  the  equitable  interest  in  another.  If  the 
defendant  had  an  equitable  defence  against  Wood^  it  would  be  a  reason  for  so 
£eu:  disregarding  the  real  interest  of  Lewis^  as  to  let  in  such  equitable  defence 
against  him  ;  but  it  is  not  pretended  that  any  such  equity  existed. 

As  to  the  other  ground  presented  by  the  bill,  to  wit,  that  such  proof  could 
only  be  made  contradictorily  with  Wood^  it  is  also  untenable.  The  question  is 
one  of  fact.  Is  Lewis  the  real  owner  of  the  judgment,  or  is  he  not  ?  If  he  is,  he 
is  entitled  to  recover  in  this  action,  and  without  making  Wood  a  party.  We  may 
also  observe  that  the  plaintiff  alleged  that  Wood  was  merely  his  agent  in  obtain- 
ing the  judgment,  and  the  defendant,  without  excepting,  joined  issue  speciaUy 
upon  that  allegation. 

As  to  the  right  of  Jones^  as  survivor  of  Jones  and  Ballard^  to  sue  for  the  use 
of  Wood^  and  transfer  the  claim  to  him,  that  was  a  matter  proper  to  be  investi- 
gated in  the  original  action,  and  the  judgment  of  the  court  of  Mississippi  must 
be  taken  as  concluding  that  point,  in  the  absence  of  any  evidence  impeaching 
the  judgment. 

As  to  the  matters  pleaded  in  compensation,  there  is  a  conflict  in  the  testimony 
of  the  defendant's  own  witnesses  ;  and  the  defence  on  that  score  fails. 

We  cannot  allow  interest  at  eight  per  cent  according  to  the  alleged  law  of 
Mississippi,  it  not  being  proved. 

It  is  therefore  decreed  that  the  judgment  of  the  district  court  be  reversed, 
and  that  the  plaintiff  recover  of  the  defendant  the '  sum  of  $338  63,  with 
interest  from  judicial  demand,  to  wit,  4th  January  1847,  and  costs  in  both  courts. 


Salaun  r.  Relf  et  ah 


Where  ■  parehatfer  exectttes  a  mortgage  on  the  property  piijcha»ed,r  in  favor  of  hig*  vendor, 
to  aecure  the  payment  of  a  bill  drawn  by  them  on  a  third  penon,  in  favor  of  their  vendor, 
for  the  price,  the  act  reciting  that  a  special  mortgage  is  retained  on  the  property  in  favor  of 
the  vendor  or  any  other  holder  of  the  bill,  bnt  not  atipulating  that  the  acceptor  of  the  bill 
■honld  have  the  benefit  of  the  mortgage,  on  paying  the  draft  withont  having  been  put  in 
fanda  by  the  drav^en  and  without  being  bound  aa  to  them  to  pay  it,  if  the  bill  be  paid  by 
the  acceptor  at  maturity  without  any  aubrogation  from  the  creditors  at  the  time  of  pay- 
ment, the  debt  will  be  extinguished  as  to  third  persons  and  the  mortgage  cease  to  operate 
adversely  to  other  mortgage  creditors.  Per  Cur :  The  debt,  as  recited  in  the  act  of  mort- 
gage, was  the  debt  of  the  acceptor;  the  draft  makes  him  the  principal  debtor ;  and,  on  pay- 
ing it,  he  paid  his  own  debt,  which  the  mortgage  was  given  to  secure.  Tlie  creditor  was 
paid ;  and  as  no  other  object  was  disckxied  in  the  act  of  mortgage,  and  as  there  is  no  reser' 
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Sai.au  N  ration  or  qaaliBcation  contained  tn  it,  the  mortgage  cannot  be  kept  alive  lor  any  other 

*'  olterior  object,  or  for  the  benefit  of  any  other  person,  unlesf  it  result  from  tlie  tenor  of  the 

draft  itself. 

APPEAL  from  the  Fourth  DiBtrict  Cottrt  of  New  Orleans,  Strawhridge,  J. 
A.  Denis,  for  the  plaintiff  and  appellant.     J.  Sf  H.  H.  Strawhridge,  cm- 
trd.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  took  out  an  execution  on  a  judgment  he  had  obtained 
against  the  defendants,  by  virtue  of  which  the  sheriff  seized  upon  certain 
slaves.  The  object  of  his  demand  in  the  present  case  is,  to  remove  the  encomb' 
ranee  on  the  slaves  resulting  from  a  certain  mortgage  of  which  Ckristoval  Tok- 
dano  claims  the  benefit,  and  who  is  the  antagonist  party  insisting  on  his  right  of 
mortgage.  After  hearing  the  evidence  and  argument,  the  district  judge  dis- 
charged the  rule  taken  by  the  plaintiff  for  the  purpose  of  having  the  mort^e 
cancelled,  on  the  ground  of  the  validity  of  Tolcdano*9  right  therein ;  and  from 
this  judgment  the  plaintiff  has  appealed. 

The  act  of  mortgage  bears  date  the  14th  of  February  1848.  It  is  executed 
by  the  defendant  and  John  Arnold  Weysham,  to  secure  the  payment  of  a  cer- 
tain draft  drawn  by  them  on  Ckristoval  Toledano,  and  accepted  by  him,  for 
$6,706,  dated  on  the  day  of  the  act  and  payable  on  the  1st  of  June  1849.  The 
draft  was  in  favor  of  Bell  Sf  Stehbins,  or  order,  who  had  by  the  same  act  sold 
several  slaves  to  Relf  Sf  Weysham,  of  which  slaves  those  seized  Ibrmed  a  part, 
and  for  which  the  draft  had  been  given  and  received  in  payment.  The  act  reci- 
ted that  the  special  mortgage  is  retained  on  the  slaves,  to  secure  the  payment  of 
the  draft,  in  favor  of  the  vendors,  on  the  person  or  persons  who  may  afterwards 
hold  said  draft. 

The  draft  was  paid  at  its  maturity  by  Toledano,  without  any  sabrogationfrom 
the  creditors  at  the  time  of  payment,  and  the  question  presented  is  whether,  by 
this  payment  of  his  acceptance,  the  debt,  as  to  third  persons,  was  extinguished,  or 
whether  it  still  remained  as  a  subsisting  obligation  between  the  drawers  of  the  bill 
and  the  acceptor,  and  whether  the  mortgage  continued  operative  adversely  to 
other  mortgage  creditors. 

The  debt,  as  the  act  of  mortgage  recited  it,  was  the  debt  of  ToUdano ;  tbe 
draft  itself  makes  Toledano  the  principal  debtor ;  and,  in  paying  his  draft,  he  paid 
his  own  debt,  which  the  mortgage  was  given  to  secure.  The  purpose  of  the  mort- 
gage was  accomplished,  the  creditor  Was  paid,  and  as  no  other  object  is  disclosed 
in  the  act  of  mortgage,  and  as  there  is  no  reservation  or  qualification  contained  in 
it,  it  seems  to  us  clear  that  the  mortgage  cannot  be  kept  alive  for  any  other  ulte- 
rior object,  or  for  the  benefit  of  any  other  person,  unless  it  results  from  the 
tenor  of  the  draft  itself.  The  form  of  the  obUgation  which  is  recorded,  and  is  the 
basis  of  the  mortgage  is,  we  think,  under  an  hypothecary  system  o(  neceaeity, 
obligations  on  the  parties,  as  it  is  all  the  information  the  public  have  to  k>ok  to. 
They  are  strangers  to  the  secret  equities  subsisting  between  the  parties,  and  only 
act  upon  the  record  aB  it  stands.  If  it  was  intended  that  Toledano  should  have 
the  benefit  of  this  mortgage  on  paying  the  draft,  without  being  put  in  funds  by  the 
drawers,  or  bound  as  to  them  to  pay  it,  it  ought  to  have  been  stipukled  in  the 
act.  Flamisher  v.  Bikland,  5  Rob.  208.  If  this  view  of  the  subject  be  correct, 
and  we  are  satisfied  that  it  is,  it  becomes  unnecessary  to  consider  the  attempts 
to  revive  or  restore  the  mortgage  subsequent  to  the  payment  of  tbe  debt  by  tbe 
principal  debtor. 
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We  have  not  overlooked  the  fact  that  a  sale  made  on  the  3rd  October  1848,  Salaun 
by  Weysham  to  Relf,  of  Weysham's  univided  half  of  the  slaves,  was  recorded  Rblf. 
in  the  mortgage  office  on  the  11th  October  1848.  This  recording  preserved 
from  the  last  named  date  the  vendor's  privilege  arising  from  that  sale.  But  be- 
fore Weysham  sold,  to  wit,  on  the  28th  September  1648,  the  judgment  of  Mrs. 
Salaun  against  Weysham  was  recorded  in  the  mortgage  office.  It  therefore  is 
clear  that  the  vendor's  privilege  in  favor  of  Relf  upon  the  individual  half  arising 
from  the.  sale  by  him  to  Weysham  and  the  recording  thereof,  is  secondary  to  the 
judicial  mortgage  against  Weysham  in  favor  of  Mrs.  Salaun. 

It  is  ordered  that  the  judgment  of  the  court  below  be  reversed,  and  that  the 
mortgage  of  the  14th  February  1848,  in  favor  of  BellfS^  Stebbins,  and  the  subro- 
gation to  said  mortgage  in  favor  of  C  Toledanoj  dated  7th  February  1849,  be 
postponed  after  plaintiff's  judicial  mortgage  against  Relf,  as  far  as  they  bear  up- 
on the  slaves  Henry,  Randall  and  Sarah  and  child;  and  that  the  plaintiff  be 
paid  in  preference  to  said  mortgage  and  subrogation  out  of  the  proceeds  of  said 
slaves;  the  costs  of  both  courts  to  be  paid  by  the  appellees. 


ScccBSsioN  OF  Perry. 

Where  one,  who  had  opposed  the  homologatioii  of  a  final  tableau  of  diatribntion  pre- 
■ented  by  an  execaton  on  which  a  judgment  waa  rendered  approving  the  payments 
made  by  the  executor  and  allowing  all  the  claims  against  the  saccession  except  one  set 
np  by  the  opponent,  to  whom  the  osafmct  of  the  saccession  had  been  bequeathed, 
against  the  universal  legatee  after  the  expiration  of  the  usufruct,  and  ordering  another 
account  to  be  rendered  settling  the  respective  rights  of  the  opponent  and  the  universal 
legatee,  appeals  as  against  the  universal  legatee,  from  the  judgment,  without  making  the 
executor  a  party,  the  appeal  must  be  dismissed. 

APPEAXi  from  the  District  Court  of  Jefferson,  Clarke,  J.  Le  Gardeur,  for 
the  appellant.  Rimy,  contrd.  The  judgment  of  the  court  was  pro- 
nounced by 

RosT,  J.  The  executor  having  filed  his  final  tableau  of  distribution,  in  this 
case,  it  was  opposed  by  Michel  Perry,  the  husband  of  the  deceased,  who  has, 
under  the  will,  the  usufruct  of  his  wife's  property,  and  who  claims  different 
sums  of  money  from  the  succession  of  his  wife,  and  from  the  community  which 
existed  between  them. 

The  tableau  was  also  opposed  on  various  grounds  by  Mrs.  Justine  Lefebvre, 
who  is  the  universal  legattee  of  the  testatrix  at  the  expiration  of  the  usufruct 
created  in  favor  of  Michel  Perry,  and  who  claims  alimony  from  him,  under  an 
alleged  condition  in  the  will.     She  also  claims  to  be  a  creditor  of  the  succession. 

The  judgment  of  the  court  was  that  the  payments  made  by  the  executor  be 
approved,  and  that  the  claims  against  the  succession  and  community,  as  exhi- 
bited on  the  tableau,  be  aUowed,  except  the  claim  of  Michel  Perry,  which  must 
foe  settled  by  compensation.  The  judgment  then  continues  as  follows :  ^*  And 
considering  that  the  opposition  and  conflicting  claims  of  Mrs.  Lefebvre  and  Mi- 
chel Perry,  as  to  the  disposition  to  be  made  of  the  balance  remaining  in  the 
hands  of  the  executor  after  making  the  payments  herein  ordered,  will  be 
more  properly  settled  in  another  and  final  account.  It  is  further  ordered  that 
said  executor  do  file  another  and  final  account,  exhibiting  clearly  the  respective 
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SuccMsioK  OF  rights  of  Michel  Perry  and  Mrs.  Lefebvre  t»  each  balance  as  shaU  remain  in 
FxRRT.       j^j^  hands,  after  making  the  payments  herein  ordered,  reserving  to  said  parties 
to  oppose  said  tableaa  when  presented." 

Michel  Perry  has  appealed  from  this  judgment,  against  Mrs.  Lefebvre  alone. 
The  executor,  not  having  been  made  a  party  to  the  appeal,  the  decree  remains 
in  full  force  ;  and,  so  long  as  it  stands  unreversed,  it  is  binding  upon  tlie  oppo- 
nents. Appeal  dismiased* 


U 


Succession  op  Lbb. 

A  sale  of  the  moveables  of  a  aiicceaston  made  by  an  adminiatrator,  under  an^order  at  oamt  far 
the  payment  of  debts,  though  far  less  than  their  appraised  value,  will  not  render  the  ad- 
ministrator liable  for  the  difierence  between  that  value  and  the  price  at  which  they  were 
adjudicated,  where  the  evidence  shows  that  they  were  sold  for  their  full  value,  and  that 
the  succession  sustained  no  injury  thereby. 

Decision  in  the  case  of  Macartf^s  Successioih  3  An.  517,  as  to  the  fees  o£  counsel  and  die 
character  of  the  evidence  by  which  courts  should  be  governed  in  deciding  on  such  daims , 
— affirmed. 

Where  an  administration  instead  of  being  beneficial,  has  been  ii^junous,  to  a  succession, 
the  administrator  will  not  be  allowed  commissions. 

An  administrator  who  renders  an  account  is  bound  to  prove  the  items  of  his  account  by 
evidence,  and  may  be  held  to  strict  proof  of  them  by  the  parties  interested,  without  a 
formal  opposition  on  their  part. 

APPEAL  fh)m  the  District  Court  of  Plaquemines,  Rousseau,  J,  Frost, 
for  the  appellant.  Lombard,  contra.  The  judgment  of  the  court  was 
pronounced  by 

Kino,  J.  Lee  died  in  February,  1847,  leaving  a  succession,  consisting  chiefly 
of  a  tract  of  land  on  the  Mississippi  river  and  of  about  twenty  slaves.  At  the 
time  of  his  death  he  was  engaged  in  clearing  the  land  for  the  purpose  of  culti- 
vation, and  in  selling  the  wood  for  fuel.  Shortiy  after  his  death,  Ronquillo 
caused  himself  to  be  appointed  administrator  of  the  succession.  An  inventory 
was  made,  and,  by  the  advice  of  a  fisunily  meeting,  a  sale  of  the  whole  property 
was  ordered ;  but,  failing  to  produce  the  price  of  appraisement  at  the  first  ex- 
posure,  no  adjudication  was  made.  A  re-appraisement  was  advised  and  ordered, 
but  appears  never  to  have  been  made.  During  the  interval  between  the  inven- 
tory and  the  sales  which  were  subsequentiy  made,  the  management  of  the  pn>> 
perty  was  confided  to  an  overseer,  employed  by  the  administrator.  In  the 
month  of  September,  the  administrator  applied  for  a  sale  of  the  moveables  for 
cash,  alleging  their  perishable  nature,  their  exposure  to  deterioration  and  loss, 
and  the  indebtedness  of  the  suocession.  A  sale  for  cash  was  ordered  by  the 
judge.  Under  the  denomination  of  moveables,  were  sold  the  horses,  cattle, 
and  plantation  tools  generally.  There  was  also  sold  a  large  quantity  of  cord- 
wood,  far  below  its  appraised  value.  The  remaining  articles  produced,  in  the 
aggregate,  their  appraisement. 

Immediately  after  this  sale  a  tableau  of  distribution  of  the  fund  thus  produced 
was  filed  by  the  administrator;  and,  some  time  afl»r  the  sale  of  the  remaining 
property,  which  occurred  in  February,  1848,  a  second  tableau  was  filed.  Both 
were  opposed  by  Mrs.  M^  Comas,  the  grand-mother  of  the  minor  children  of 
the  deceased. 
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The  opponent  claims:  Ist.  That  the  administrator  be  held  liable  for  the  los^  Scccessxon  or 
sustained  on  the  sale  of  the  moveables,  which,  it  is  alleged,  were  illegally  adju- 
dicated below  their  appraised  value,  and  at  a  great  sacrifice.  2d.  That  the  ad- 
ministrator be  charged  with  the  hire  of  the  slaves  while  they  were  in  his  pos- 
session as  administrator,  on  the  ground  that  through  his  negligence  and  mis- 
management, they  were  not  profitably  employed  during  that  time,  but^  on  the 
contrary,  were  a  source  of  heavy  expense  to  the  succession.  She  also  opposed 
the  following  claims :  1st.  That  of  L.  Lombard,  Esq.,  for  $700,  for  professional 
services  as  an  attorney,  on  the  ground  fliat  the  demand  is  excessive  and  dispro- 
portioned  to  the  services  rendered.  2d.  The  claim  of  Le  Riche,  for  his  wages 
as  overseer  or  manager  for  eleven  months.  3d.  The  commissions  of  the  adminis- 
trator. Other  items  were  opposed,  to  which  it  is  unnecessary  to  advert,  as  the 
oppositions  were  sustained,  and  the  judgment  in  those  respects,  has  been  ac- 
quiesced in. 

The  district  judge  reduced  the  claims  of  Lombard,  and  Lt  Riche,  and  allowed 
the  administrator  his  full  commissions.  The  opponent  is  dissatisfied  with  the 
judgment,  and  has  appealed. 

I.  Under  the  evidence,  we  think,  that  the  administrator  cannot  be  held  an- 
swerable for  the  difference  between  the  appraised  value  and  the  price  produced 
by  the  artices  sold  as  moveables.  The  succession  was,  at  the  time,  indebted, 
and  there  appears  to  have  been  a  necessity  for  a  sale  of  at  least  a  part  of  it's 
efifects.  A  family  meeting  had  previously  advised  the  sale  of  the  whole  pro- 
perty, which,  as  we  have  seen,  was  not  made  in  consequence  of  the  high  ap- 
praisement, and  a  re-appraisement  was  ordered.  The  agricultural  season  was 
passed,  and  the  implements  of  husbandry  were  no  longer  needed.  The  cord- 
wood  was  decaying,  and  daily  deteriorating  in  value.  All  of  the  articles  sold 
were  perishable,  and  the  moment  selected  for  the  sale  is  not  shown  to  have  been 
nnpropitious.  It  is  further  to  be  observed  that,  the  sale  was  made  under  the 
order  of  the  judge,  and  was  not  opposed.  The  loss  sustained  was  upon  the  wood, 
of  which  there  were  about  1,700  cords,  appraised  at  $4,317.  It  brought  at  the 
sale  but  $545.  But  the  reason  of  this  discrepancy  in  price  is  satisfactorily 
shown.  It  was,  in  the  first  instance,  appraised  too  high,  and  at  the  time  of  the 
sale  had  so  much  deteriorated  in  value  by  decay,  that  a  large  portion  of  it  was 
abandoned  by  the  purchasers  as  being  unfit  for  use.  The  evidence,  we  think, 
shows  that  the  articles  sold  as  moveables  brought  their  full  value,  and  although 
the  adjudication  below  the  appraisement  may  not  have  been  strictly  legal,  it 
appears  to  have  resulted  in  no  loss  to  the  succession,  for  which  the  administrator 
can  be  held  liable. 

We  think  however,  that  the  administrator  acted  unwisely  in  causing  to  be 
sold  the  tools,  carts,  and  teams,  necessary  for  carting  and  hauling  wood,  which 
should  have  been  reserved  for  use  until  the  sale  of  the  land  and  slaves.  But 
this  enquiry  more  properly  belongs  to  the  suit  instituted  to  remove  him  from 
his  trust. 

II.  The  second  ground  is  not  sustained  by  evidence.  It  is  true  that  the  pro- 
perty was  so  mismanaged  by  the  administrator,  as  to  remain  whoDy  unproduc- 
tive while  under  his  care.  But  there  is  no  evidence  in  the  record  which  enables 
us  to  determine  what  loss  resulted  from  this  mal-administration. 

in.  With  regard  to  the  fees  of  counsel,  and  the  character  of  the  evidence  by 
which  courts  should  be  governed  in  determining  upon  such  claims,  our  opinion 
has  been  so  fully  expressed  in  the  case  of  Macarty^s  Succession,  3d  An.  Rep. 
517,  in  which  we  embodied  and  adopted  the  opinions  of  our  predecessors  in  the 
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Succession  op  cases  of  Dorsey  (5  Mart.  N.  S.  401),  and  SUin  ▼.  Bowman,  (9  La.  284),  that 
we  deem  additiona]  remark  UDoecessary,  further  than  to  observe,  that  the  rea- 
soning and  the  principles  established  in  those  cases  are  strictly  applicable  to  die 
facts  of  the  present. 

The  services  which  the  counsel  in  the  present  instance  was  called  on  to  per- 
form were  of  the  simplest  kind,  requiring  neither  labor  nor  research.  After  a 
careful  examination  of  the  record,  we  think  that  $150  is  an  ample  compensatioo 
for  the  services  rendered  to  the  succession,  and  we  reduce  the  claim  to  that 
sura. 

IV.  The  claim  of  Le  Richer  we  are  of  opinion  should  be  further  redaced. 
It  is  shewn  that  he  was  a  young  man  without  experience  either  as  a  pkDtet 

or  as  an  overseer,  who  had  never  before  had  the  management  of  a  plantation  or 
slaves.  A  short  time  prior  to  being  employed  by  the  administrator,  he  had  of- 
fered his  services  as  an  overseer  to  a  planter  of  the  neighbourhood,  at  $300  a 
year,  saying  that  he  was  without  experience,  and  desired  to  become  acquainted 
with  the  business.  The  administrator  employed  him  at  $2  50  per  day.  The 
highest  rate  fixed  by  the  evidence,  for  the  services  of  a  competent  and  good 
manager,  is  fix)m  $400  to  $500  a  year.  The  incompetency  of  Le  Riche  is  con- 
clusively shown.  We  think  that  $275  would  be  a  full  compensation  fixr  his 
services  in  taking  care  of  the  property,  which  is  at  the  rate  that  he  himself  de- 
sired to  engage  in  similar  service  a  short  time  previously. 

V.  For  the  reasons  stated  in  the  case  of  M* Comas  t.  Ronguillo^  we  are  of 
opinion  that  the  administration  of  the  defendant  so  far  from  having  been  benefi- 
cial has  been  injurious  to  the  succession,  and  that  the  administrator  is  entitled 
to  no  commissions. 

On  the  trial,  the  counsel  for  the  opponent  required  proof  of  certain  claims 
placed  on  the  tableau.  The  judge  however  dispensed  with  proof,  and  ordered 
the  claims  to  be  paid,  on  the  ground  that  they  had  not  been  specially  objected  to, 
and  a  bill  of  exceptions  was  taken  to  his  opinion. 

We  think  that  the  judge  erred.  An  administrator  is  bound  to  substantiate 
the  items  of  his  account  by  evidence,  and  may  be  held  to  a  strict  proof  of  them 
by  the  parties  in  interest,  without  a  formal  opposition.  For  the  purpose  of  en- 
abling the  administrator  to  establish  those  claims,  it  becomes  necessary  to  re- 
mand that  part  of  the  case. 

It  is  therefore  ordered  that,  so  much  of  the  judgment  of  the  district  court 
as  decrees  the  payment  of  five  hundred  doUars  to  L.  Lombards  of  six  hundred 
and  sixty  dollars  to  Le  Riche,  of  commissions  to  the  administrator,  and  the  claims 
numbered  3,  8,  9,  10,  17,  and  22,  on  the  first  tableau  filed,  be  reversed.  It  is 
further  ordered  that  the  credit  for  the  paymant  of  the  claim  of  Z.  Lombard 
be  reduced  to  one  hundred  and  fifty  dollars ;  that  the  credit  for  the  payment  of 
Le  Riche  be  reduced  to  two  hundred  and  seventy -five  dollars ;  and  diat  the 
commissions  of  the  administrator  be  disallowed.  It  is  further  ordered  that  the 
cause  be  remanded,  for  the  purpose  of  enabling  M,  Ronquillo  to  adduce  proofs 
in  support  of  the  claims  numbered  3,  8,  9,  10,  17,  and  22,  of  the  first  tableau 
filed.  In  other  respects  the  judgment  appealed  from  is  afiSrmed,  and  Manuel 
Ronquillo  decreed  to  pay  over  to  the  tutor  of  the  minor  children  of  James  Let, 
deceased,  the  balance  remaining  in  his  hands,  after  retaining  a  sum  sufficient  to 
meet  the  claims  numbered  3,  8,  9,  10,  17,  and  22,  on  the  first  tableau,  in  the 
event  of  his  being  hereafter  decreed  to  pay  the  same.  The  costs  of  this  appeal 
to  be  borne  by  the  succession. 


NEW  ORLEANS,  DECEMBER,  1849.  581 


Vason  v.  Clarkb. 

Where  a  gorniBhee  is  interrogated  by  a  plaintiff  as  to  the  time  when  a  note,  which  had 
been  in  the  gamishee'f  posBeasion,  was  delivered  to  a  third  person,  and  the  fact  is  im- 
portant to  the  plaintiff,  inasmuch  as  the  note,  if  in  possession  of  the  garnishee  at  the 
time  of  service  of  the  interrogatories  npon  him,  wonld  be  subject  to  plaintiff's  seizore,  a 
failure  of  the  garnishee  to  state  in  his  answers  the  date  of  the  delivery  will  be  considered 
as  a  confession  that  he  had  the  note  in  his  possession  when  the  process  was  served  upon 
him. 

APPEAL  from  the  Fifth  District  Court  of  Now  Orleans,  Buchanan  J. 
Vason,  plaintiff,  pro  se.  J.  G.  Howard,  for  the  appellant.  The  judg- 
ment of  the  court  was  pronounced  by 

King,  J.  The  plaintiffs  having  issued  an  execution  upon  a  judgment  pre- 
viously obtained  against  Clarke,  made  Reigart  a  garnishee,  and  propounded  in- 
terrogatories to  him.  The  judge  considered  the  neglect  of  the  garnishee  to 
answer  a  part  of  the  second  interrogatory  as  a  confession  that  he  had  in  his  hands 
funds  of  the  debtor  at  the  date  of  the  service,  and  condemned  him  to  pay  the 
amount  of  the  judgment.     Reigart  has  appealed. 

The  second  interrogatory  propounded  to  the  garnishee,  after  enquiring  whether 
he  had  in  his  possession  property,  rights,  or  credits  of  the  defendant,  and  their 
amount,  concluded  as  follows:  **  What  have  you  done  with  the  same?  If  you 
have  transferred  or  delivered  the  same  to  any  persoo,  say  when,  and  to  whom 
was  the  same  delivered,  and  why  was  transfer  or  delivery  made?*' 

The  answer  to  this,  as  well  as  to  a  proceeding  interrogatory,  is  as  ibilows :  "  I 
did  have  recently  in  my  possession  a  note  drawn  by  P.  F.  Kendall,  dated  April 
3,  1847,  for  three  thousand  dollars,  payable  to  the  order  of  Dr.  Maddox,  and 
by  him  endorsed  in  blank,  and  also  endorsed  by  Thos,  Clarke  in  blank,  which 
note  was  put  in  my  hands  by  Thos.  Clarke  for  collection,  he  representing  to 
me  at  the  time  that  it  was  the  property  of  his  wife,  and  that  he  was  acting  as 
her  agent.  I  received  said  note  about  the  middle  of  February  last.  Maddox 
resides  on  Red  River,  and  was  at  that  time  expected  in  Mew  Orleans.  Maddox 
did  c«me  to  town.  I  saw  him,  but  was  unable  to  effect  any  arrangements  with 
him.  I  returned  said  note  subsequently  to  Mrs.  Clarke,  wife  of  Thos.  Clarke^ 
and  received  from  her  the  acknowledgment  which  I  had  given  to  her  individu- 
aDy." 

It  will  be  perceived  that  it  is  not  stated  when  the  note  was  returned,  and  this 
it  was  important  to  ascertain,  as  the  note  became  subject  to  the  plaintiff's  seizure, 
if  it  was  in  the  possession  of  the  garnishee  at  the  date  of  the  service  of  the  inter- 
rogatories upon  the  latter.  Acts  of  1839,  p.  166,  sec.  13.  The  plaintiff  thereupon 
took  a  rule  on  the  garnishee,  to  show  cause  why  a  judgment  should  not  be  ren- 
dered against  him,  in  consequence  of  his  neglect  to  answer  the  enquiry,  **  when 
he  deUvered  the  note,  of  which  he  once  had  possession,  to  the  defendant  Clarke.^^ 

Although  an  opportunity  was  thus  afforded  of  amending  his  answers,  the  gami- 
dedined  to  avail  himself  of  it.  and  filed  no  answer  to  the  rule.  His  refusal  to 
answer  the  interrogatoiy  creates  the  presumption  that  the  answer,  if  given, 
would  have  been  &vorab]e  to  the  plaintiff;  and  the  district  judge  did  not,  in  our 
opinbn,  err  m  considering  it  as  a  confession  that  the  garnishee  had  the  note  in 
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Vason        his  poBsesBion  at  the  date  of  the  service  of  the  process  upon  hiin.     C.  P.  arts. 
Clark..       262. 263. 

There  is  no  proof  in  the  record  that  the  note  belonged  to  Mrs.  Clarke.  She 
is  not  shown  to  be  separated  in  property  from  her  husband ;  and  the  note  being 
in  the  possession  of  Clarke,  must  be  presumed  to  be  his. 

Judgment  cffimud. 


Cuddy  et  al.   t>.   Bellevillb  Iron  Works  Company. 

Where  an  actaal  citation  10  necesBaiy,  and  its  omission  is  attributable  to  the  fault  of  the 
appellant,  the  appellee,  upon  a  motion  seasonably  made^  has  a  right  to  reqaire  the  dis- 
missal of  the  appeal. 

Where  a  judgment  was  rendered  and  signed  by  a  district  court,  for  the  city  of  New  Or- 
leans, daring  the  month  of  Jane,  an  order  of  appeal  granted  upon  motion  in  open  court, 
in  the  month  of  Jnly  following,  wiO  not,  under  the  Statate  of  22d  March,  1843,  relieve  the 
appellant  from  the  necessity  of  citing  the  appellee ;  such  citation  being  dispensed  with 
only  where  the  motion  has  been  made  within  the  same  calendar  month  in  which  the  judg- 
ment was  signed.  The  Statate  of  1843  is  applicable  to  the  present  district  courts  of  New 
Orleans,  not  having  been  repealed  by  the  Statate  of  30th  Aprils  1846,  oi^ganizing  those 
tribunals. 

The  terms  of  the  district  court  of  New  Orleans  must  be  considered,  for  the  purpose  of  ap- 
peal under  the  Statute  of  22d  March,  1843,  as  monthly,  although,  in  fact,  those  courts  sit 
continuously  from  November  to  July. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
A.  Denis,  for  the  plaintiffs.  E.  A.  Bradford,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  There  is  a  motion  in  this  case  for  the  dismissal  of  tlie  appeal, 
upon  the  ground  that  the  appellee  has  not  been  cited,  and  that  the  absence  of 
citation  is  attributable  to  the  fault  of  the  appellant,  and  not  of  the  clerk  or 
sheriff. 

It  is  conceded  that  there  has  been  no  actual  citation ;  and  we  deem  the  point 
to  be  weU  settled  that,  where  an  actual  citation  is  necessary  and  its  absence  is 
attributable  to  the  &ult  of  the  appellant,  the  appellee  upon  a  motion  seasonably 
made  has  a  right  to  require  the  dismissal  of  the  appeal. 

It  is  therefore  indispensable  to  inquire  whether  in  this  case  actual  citation  was 
necessary.  And  this  question  depends  upon  the  solution  of  the  point,  whether, 
when  a  judgment  is  rendered  and  signed  in  the  month  of  June  by  a  district 
court  of  New  Orleans,  and  an  order  of  appeal  is  granted  upon  motion  in  the 
month  of  July  foUowing,  the  appellant  is  dispensed,  under  the  Statute  of  1843, 
from  the  necessity  of  having  the  appellee  cited. 

The  statute  of  1843,  amendatory  of  the  Code  of  Practice,  is  in  these  words : 
'*  The  party  intending  to  appeal  may  do  so  either  by  petitions,  or  by  motion 
in  open  court,  at  the  same  term  at  which  the  judgment  was  rendered ;  in  which 
last  case  the  judge  shall  fix  the  amount  of  the  security,  and  cause  the  same, 
with  the  order  granting  the  appeal,  to  be  entered  upon  the  minutes  of  the  court ; 
and  where  an  appeal  has  been  granted  on  motion  in  open  court,  no  citation  of 
appeal,  or  other  notice  to  appeDee,  shall  be  necessaiy." 

In  the  case  of  St.  Avid  v.  Pychot  (3  An.  6,)  it  was  held  that  the  late  First 
Judicial  District  Court  of  Louisiana*  whose  sittingB,  like  those  of  the  preMot 
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District  Courts  of  New  Orleans,  were  held  exclusively  iu  New  Orleans,  had  Vason 
monthly  terms,  under  the  Statute  of  February  10th,  1813.  They  extended  Clarke. 
from  and  embraced  respectively  the  months  of  November,  December,  January, 
Febniary,  March,  April,  May,  June,  and  July.  The  fair  inference  from  that 
opinion  is,  that,  where  an  appeal  was  taken  by  motion  in  the  month  in  which 
the  judgment  was  rendered,  such  motion  would  fall  under  the  Act  of  1843,  and 
would  involve  a  dispensation  of  actual  citation. 

It  is  also  a  matter  within  the  knowledge  of  the  court,  deduced  from  its  own 
records,  and  of  which  it  is  proper  for  the  court  to  take  notice,  that  the  practice 
was  veiy  frequent  not  only  in  the  late  district  court,  but  also  in  the  late  com- 
mercial and  parish  courts  of  New  Orleans,  to  take  appenls  by  motion ;  and  we 
are  not  aware  that  the  right  to  do  so  during  the  month  in  which  the  judgment 
was  rendered,  and  a  consequent  dispensation  of  actual  citation,  were  ever  ques- 
tioned by  the  profession  or  by  this  court.  It  is  also  a  fact  familiar  to  the  pro- 
fession and  to  this  court,  that  the  late  first  judicial  district  court,  the  late  parish 
court  of  New  Orleans,  and  the  late  commercial  court,  for  many  years  held  their 
sessions  continually  during  many  months  without  adjournment. 

When  the  adoption  of  the  Constitution  of  1645,  imposed  upon  the  Legislature 
the  duty  of  organizing  anew  tiie  courts  of  the  State,  we  find  this  duty  fulfiUed 
with  regard  to  New  Orleans,  by  the  Act  of  April  30,  1846  (Acts,  p.  32),  to 
which  statute  the  counsel  on  both  sides  refer  us.  By  this  statute  it  was  en- 
acted that,  there  shall  be  five  district  courts  in  the  parish  and  city  of  New  Or- 
leans, and  that  said  courts  shall  be  opened  from  the  first  week  in  November,  to 
the  fourth  day  of  July ;  provided  that  for  criminal  and  probate  causes,  and  for 
granting  interlocutoiy  orders,  they  shall  remain  open  aU  the  year.  Sees.  1  and 
3.  For  the  district  courts  in  most  of  the  other  parishes,  four  terms  respectively 
in  each  year  are  established,  to  commence  on  certain  specified  days ;  and  with  ^ 

regard  to  those  courts  it  is  obvious  that  no  difficulty  could  arise  upon  the  point, 
what  constitutes  the  term. 

Under  this  organization  of  the  district  courts  of  New  Orleans,  it  seems  to 
have  been  generally  assumed  by  the  profession  and  by  the  judges  of  those  courts, 
that  the  Act  of  1843,  was  still  in  force  with  regard  to  those  courts.  This  interpre- 
tation by  the  profession  and  by  the  district  judges,  is  entitied  to  veiy  great  re- 
spect. Contemporanea  exposilio  est  optima  et  fortissimo  in  lege.  It  commends 
itself  also  by  considerations  of  convenience  by  a  recollection  of  the  evils  which 
produced  the  Statutes  of  1839  and  1843,  and  the  Uberal  spirit  of  those  enact- 
ments. If  the  Statute  of  1843  has  been  virtually  repealed  by  the  legislation  of 
1846,  so  far  as  regards  the  courts  of  New  Orleans,  in  which  a  veiy  large  portion 
of  the  litigation  of  this  State  is  carried  on,  the  inconvenience  and  evils  which 
preceded  and  produced  tiie  Statute  of  1843  will  spring  up  anew,  involving  an 
increased  expense  to  litigants  and  the  frequent  fustration  or  delay  of  justice. 
To  such  a  conclusion  this  court  ought  not  to  come  unless  the  recent  legislation 
be  so  inconsistent  with  the  Act  of  1843  as  to  compel  the  deduction  that  the  law- 
giver intended  to  deprive  the  New  Orleans  litigant  of  a  cheap  and  convenient 
remedy,  which  undoubtedly  is  still  open  to  litigants  elsewhere. 

The  only  difficulty  in  this  matter  arises  from  the  question,  what  is  the  term 
of  a  district  court  in  New  Orleans,  to  which  we  are  to  apply  the  provision  of 
the  Statute  of  1843  ?  The  Act  of  1846  above  cited  does  not  designate  the  terms 
of  the  district  courts  of  New  Orleans  eo  nomine.  If  we  should  say  that,  for  the 
purposes  of  appeal,  we  are  to  consider  the  profenged  session  of  those  courts 
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CuDDT       from  the  first  week  of  November  to  the  fourth  day  of  July  as  one  term,  sach  an 
Bellxvillk   interpretation  would  involve  practical  results  which  certainly  could  not  have  been 
^  Comp!^ny*'  contemplated  by  the  act  of  1843.    There  was  no  hardship  in  the  fiction  of  law 
involved  in  that  statute,  which  considered  a  party  as  in  court  during  a  term 
which  in  the  country  parishes  rarely  was  prolonged  beyond  two  or  three  weeks* 
and  in  the  district  court  of  the  first  judicial  district  covered  one  month.     But 
to  consider  a  litigant  as  being  constructively  present  in  court  after  judgmeot, 
during  a  period  of  nine  months,  and  bound  day  by  day  thereafter  to  watch  the 
minutes  of  the  court,  and  take  notice  of  an  order  of  appeal,  would  be  extremely 
onerous,  and  a  statute  made  to  further  justice,  might  become  an  instrument  of 
injustice.     Considering  the  evils  which  the  statute  of  1843  was  intended  to  re- 
medy, the  unreasonableness  of  inferring  from  subsequent  legislation  any  inten- 
tion to  deprive  litigants  at  New  Orleans  of  the  benefit  of  that  statute,  the  absence 
in  the  statute  of  1846  of  an  express  designation  of  a  term  eo  nomine^  and  the 
I  inconsistency  of  any  other  interpretation  than  that  which  wo  now  adopt,  with 

the  true  spirit  and  intention  of  the  act  of  1843,  we  conclude  that  the  intentioa 
of  the  law-giver  will  be  fulfilled  by  considering  the  act  of  1843  as  still  apfdying 
to  the  district  courts  of  New  Orleans ;  and  this  to  the  same  extent  and  in  like 
manner  as  the  same  was  understood  and  practised,  with  the  concurrence  of  the 
bench  and  bar,  during  the  existence  in  New  Orleans  of  the  various  courts  to 
which  under  the  new  Constitution  and  the  act  of  1846,  the  present  courts  have 
succeeded.  This  practice  we  understand  to  have  been,  to  consider  the  terms  as 
monthly  for  the  purposes  of  appeal  under  the  act  of  1843,  although  in  point  of 
fact  the  former  courts,  like  the  present,  sat  continuously  from  November  to 
July. 

As  the  month  in  which  the  judgment  in  question  was  rendlored  and  sigaed* 
had  expired  before  the  motion  for  appeal  was  made,  we  are  of  opinion  that  it 
cannot  be  considered  as  being  within  the  act  of  1843,  so  as  to  dispense  the  ne- 
cessity of  citing  the  appellee.  And  as  the  absence  of  citation  is  attributable  to 
the  fault  of  the  appellant,  it  follows  that  the  appeal  must  be  dismissed,  which 
is  now  ordered  accordingly ;  the  costs  of  the  appeal  to  be  paid  by  the  appellanL 


Favrot  r.  Dellb  Pianb. 

Where  one  who  has  obtained  an  attachment  against  a  debtor,  subsequently  applies  lor  a  se- 
cond attachmemt  on  the  ground  of  the  insufficiency  of  the  property  originally  attached,  he 
must  show,  under  oath,  the  continued  existence  of  the  debt  and  the  necessity  (or  the  fur- 
ther process  asked  for,  or  the  application  must  be  rejected. 
One  who  has  acquired  a  domicil  in  the  State  cannot  escape  a  constmctire  personal  ntf^tinn, 
and  the  personal  jurisdiction  of  the  court  of  that  domidl,  but  by  the  acquisition  of  a  domi- 
cil in  some  other  parish  of  the  State,  or  by  an  actual  remoTal  from  the  State- 
Where  a  court,  from  which  an  attachment  had  been  issued,  had  acquired  a  personal  jurisdic- 
tion of  the  defendant,  it  may,  upon  an  affidarit  showing  the  insufficiency  of  the  property 
attached  and  the  continued  existence  of  the  debt,  issue  a  second  attachment  directed  to 
the  sheriff  of  another  parish  in  which  the  defendant  has  property.  Per  Cur:  Viewing 
the  attachment  as  a  conservatory  measure  incident  to  the  main  action,  there  seems  no 
reason  why  the  jurisdiction  of  the  court,  for  the  purposes  of  attachment,  where  the  debtor 
is  personally  dted,  should  be  coniined  within  its  territorial  limits  any  more  than  in  thb  case 
of  a^.  fa.  upon  a  judgment  inpenonam,  which  may  issue  to  any  parish  in  the  State. 
AUter,  Where  the  jurisdiction  of  the  court,  being  ezerciied  only  t»  nm,  vests  sole^  s^mb 
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the  property  attached,  in  'which  case  tiie  power  of  the  court  is  confined  to  iti  territorial       Favrot  ^ 
limits.    In  such  a  case  it  acts  upon  the  thing,  and  not  upon  the  person  of  its  owner.    Its  ju-  t)-t  lkPiani 
risdiction  is  derived  from  the  seizure  of  the  property,  and  its  judgment  haa  no  vitality  ex- 
cept against  the  thing  thus  subjected  to  its  control. 

APPLICATION  for  a  Mandamus  to  Burk,  Judge  of  the  Diatrict  Court  of 
West  Baton  Konge.    Elam  and  Morgan^  for  the  appUcant.    The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  The  main  question  presented  in  this  case  is,  whether  the  Dis- 
trict Court  in  and  for  the  parish  of  West  Baton  Rouge  has  jurisdiction  to  issue 
process  of  attachment,  to  attach  the  property  of  Bernard  DeUe  Piane^  in  the 
pariah  of  East  Feliciana.  It  appears  from  the  aUegations  of  the  petition  and  affi- 
davit in  the  cause,  and  the  petition  of  the  applicant  to  this  court,  that  DelU 
Plane  was,  at  the  date  of  the  institution  of  the  suit,  domiciled  in  the  parish  of 
West  Baton  Rouge.  It  is  however  stated  that  he  bad  abandoned  the  plantation 
which  he  had  cultivated  in  that  parish,  and  had  removed  from  that  parish;  and 
that  the  plaintiff  had  just  reason  to  fear  that  he  would  remove  permanently  out 
of  the  State.  The  affidavit  annexed  to  the  original  petition  declared  that  the  al- 
legations of  the  petition  were  true,  and  that  the  defendant  was  about  to  remove 
permanently  from  the  State,  and  will  so  remove  with  his  property  unless  de- 
tained by  an  order  of  attachment.  Upon  this  showing  the  District  Judge,  sitting 
in  the  parish  of  West  Baton  Rouge,  ordered,  on  the  5th  October,  1849,  that  an 
attachment  issue  as  prayed  for,  on  giving  bond,  &;c.  In  November  following, 
the  plaintiff  presented  a  supplemental  petition,  in  which,  after  refering  to  his 
previous  petition  and  the  process  of  attachment  which  he  had  obtained,  he 
alleges  that  the  property  found  in  the  parish  was  encumbered  by  previous  liens 
and  insufficient  to  satisfy  his  claim ;  that  the  defendant  possessed  other  property 
in  the  parish  of  East  Feliciana.  It  was  therefore  prayed  that  an  order  be  granted 
for  a  writ  of  attachment,  addressed  to  the  sheriff  of  that  parish.  This  petition 
was  not  accompanied  by  an  affidavit. 

The  judge  declined  to  grant  the  order,  being  of  opinion  that  he  was  without 
jurisdiction.  Therefore  a  petition,  under  oath,  was  presented  to  this  court,  ap- 
plying for  a  mandamus  to  the  district  judge.  In  this  petitiop  the  applicant  de- 
clares that  he  has  good  reason  to  believe,  and  does  believe,  that  DelU  Piane  is 
about  leaving  the  State  permanently;  that  the  property  already  attached  is  in* 
sufficient  to  meet  his  claim ;  that  his  debtor  has  removed  property  to  the  parish 
of  East  Feliciana,  where  he  owns  and  possesses  it  at  this  time ;  and  that  the 
district  judge  has  refused  to  order  the  issuing  of  a  writ  of  attachment  to  that 
parish. 

We  are  of  opinion  that,  aside  from  the  question  of  jurisdiction,  the  district 
judge  might  have  properly  refused  the  order  applied  for;  because  there  was  no 
showing  under  oath  of  the  continued  existence  of  the  debt,  and  the  necessity  of 
the  further  process  demanded.  This  is  a  sufficient  reason  for  refusing  the  man- 
damus. But  as  the  district  judge  based  his  refusal  upon  the  ground  of  a  want 
of  jurisdiction,  and  as  a  formal  application  would  be  refused  upon  the  same 
ground,  we  have  thought  proper,  m  order  to  avoid  a  delay  which  might  pre- 
judice the  plaintiff's  interest  and  a  renewal  of  the  application  to  this  court,  to 
express  our  views  in  some  degree  upon  the  question  of  jurisdiction  in  cases  of 
attachment,  as  applicable  to  what  we  understand  to  be  the  merits  of  the  plain- 
tiff's application.  In  doing  so,  we  shall  assume  that  West  Baton  Rouge  was 
the  legal  domicil  of  the  defendant  at  the  institution  of  the  suit    That  it  was  unlal 
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Fatrot  yeiy  recently  his  domicil  is  clear;  and  as  no  new  domicil  within  the  State  had 
DiLLK^iANK.  ^^^^  acquired,  under  the  plaintiff's  allegations,  as  the  permanent  departure  from 
the  State  was  a  matter  resting  in  intention  and  consummated  by  an  actual  de- 
parture at  the  date  of  the  institution  of  the  suit,  and  as,  under  the  well  settled 
principles  of  jurisprudence  and  the  textual  provisions  of  our  Code  of  Practice, 
a  man's  old  domicil  can  only  be  changed  by  the  adoption  of  a  new  one,  animo 
tt  facto^  we  therefore  may  properly  hold  that  the  parish  of  West  Baton  Aou|e 
was  his  domicil  at  the  time  of  the  institution  of  the  suit,  and  consequently  that 
the  district  court  of  that  parish  could  acquire  jurisdiction  of  the  cause  ra^one 
persona.  The  mere  personal  departure  of  the  defendant  from  the  parish  did 
not  prevent  the  service  of  a  citation,  for  art.  253  of  the  Code  of  Practice  de- 
lares  that  the  sheriff  must  serve  the  citation,  1st,  on  the  person  of  the  defend- 
ant, or  at  his  domicil,  if  he  has  one  in  the  place,  or  if  he  be  about  to  leave  the 
State ;  2,  at  the  place  where  the  defendant  has  resided  last,  if  he  had  i 
domicil  in  the  phice  and  conceal  himself  to  avoid  being  cited.  It  seems  to  be  the 
clear  intention  of  the  law,  so  far  as  suits  by  attachment  are  concerned,  that  a 
man  once  domiciled  in  the  State  shall  not  escape  a  constructive  personal  cttatioD 
and  the  personal  jurisdiction  of  the  court  of  that  domicil,  except  by  the  acquisi- 
tion of  a  donodcil  in  some  other  pari9h  of  the  state,  or,  by  an  actual  removal  from 
the  State. 

If  then  the  District  Court  of  the  parish  of  West  Baton  Rouge  has  acquired  a 
personal  jurisdiction  over  the  defendant,  either  by  a  personal  service  of  cttation 
upon  him,  or  by  a  service  of  citation  at  his  late  residence,  he,  although  absent 
from  the  parish,  not  havuig  left  the  State  nor  acquired  a  domicil  in  any  otlier  • 
parish  of  the  State,  then,  in  our  opinion,  the  district  court  would  have  the  right 
"*  to  issue  process  of  attachment  to  the  sheriff  of  East  Feliciana  upon  affidavit 

showing  the  insufficiency  of  the  property  attached,  the  continued  existeuce  of 
the  debt,  &c.  For  such  process,  when  the  defendant  is  personally  cited,  is  not, 
as  observed  by  Martin,  J.  in  Williams  v.  Kimball^  8  N.  S.  354,  a  mode  of 
bringing  suit,  but  a  conservatory  act,  a  remedy  or  incident,  which  may  precede 
or  accompany  the  action.     See  also  C.  P.  208,  209. 

Viewed  in  this  light,  as  a  conservatoxy  measure  incident  to  the  main  actioo, 
there  seems  no  reason  why  the  jurisdiction  of  the  court  for  the  purposes  of  at- 
tachment, where  the  debtor  is  personally  cited,  should  be  confined  within  rt9 
territorial  limits,  any  more  than  in  the  case  of  b.  fieri  facias  upon  a  judgment  in 
personam,  which  undoubtedly  may  issue  to  any  parish  within  the  State. 

There  is  a  manifest  distinction  between  the  case  supposed,  of  a  court  which 
has  acquired  personal  jurisdiction,  and  that  of  a  court  whose  jurisdictioo  being 
exercised  only  in  rem^  rests  solely  upon  the  property  attached.  In  the  latter 
case  the  power  of «  court  seems  to  us  to  be  limited  to  its  territorial  limits.  It 
acts  upon  the  thing,  not  upon  the  person  of  its  owner.  Its  jurisdiction  is 
described  from  the  seizure  of  the  property,  and  its  judgment  has  no  vitality  ex- 
cept against  the  thing  thus  subjected  to  its  control.  If  there  be  no  property 
within  its  territorial  limits  and  no  personal  citation,  no  jurisdiction  vests,  and  iti 
process  and  decree  would  be  merely  null.  See  Johson  v.  McRae,  3  An.  301. 
Brougham  v.  Ring,  2  An.  671. 

In  expressing  the  opinion  that  a  court  which  has  jurisdiction  ratkme  persoMi 
and  has  exercised  it  by  citation,  can  extend  the  incidental  remedy  of  attach- 
ment by  issuing  its  process  to  the  sheriff  of  another  parish,  we  do  not  undertake 
to  say  in  what  mode  the  attachment  thus  levied  may  afterwards  Ke  enforced. 
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Difficulties  may  arise  which  it  is  not  necessary  now  to  solve,  as  in  case  of  a  garni-  Fatrot 
shoe  declining  to  answer  out  of  the  parish  of  his  domicil,  &c.  These  difficulties,  dkllk  Piaki. 
however,  pertain  rather  to  the  exercise  of  the  right  than  to  the  right  itself.  It  is 
also  obvious  that  where  a  corporal  thing  in  the  possession  of  the  debtor  is  seized 
in  another  parish,  there  could  be  no  greater  inconvenience  arising  in  case  of  an 
attachment  than  in  that  of  B.fi.  fa.  emanating  from  a  court  sitting  in  another  ter- 
ritorial jurisdiction.  We  may  add  that  the  subject  of  garnishment,  when  the 
garnishee  under  Ji.  fa.  lives  in  a  different  parish  from  that  in  which  the  court 
aits  from  which  the  process  emanated,  was  noticed  in  the  case  o{  Featherstany. 
Camptan,  3  An.  380. 

It  not  appearing  that  the  district  judge  erred  in  rejecting  the  application,  as 
made  to  him,  for  an  order  of  attachment,  it  is  therefore  ordered  that  the  petition 
Hot  mandamus  be  dismissed  at  the  costs  of  the  applicant. 


INDEX. 


ABSENTEE. 

1.  Where  a  judgment  has  been  obtained 
here  against  a  debtor,  who  subsequently 
died,  in  another  State,  leaving  residuary  le- 
gatees, who  received  their  share  of  his 
succession,  the  administration  of  which  in 
this  State  had  been  closed,  but  who  are  ab- 
sentees, plaintiffs  cannot  proceed  against 
them  by  appointing  a  curator  ad  hoc  to  re- 
present them,  and  by  a  rule  on  them  to 
show  cause  why  execution  should  not  issue 
against  them  on  the  judgment  against  their 
testator.  The  recourse  which  plaintiffs  un- 
dertake to  exercise  being  personal  and  in- 
volving matters  tn  pais,  they  must  proceed 
by  an  action  in  the  ordinary  form.  Rey- 
nolds et  al.  V.  Horn  et  al.,  187. 

ABSENT  HEIRS. 
See  Successions. 


ACQUETS  AND  GAINS. 
See  Husband  and  Wife. 

ACT  AUTHENTIC  AND   SOUS 
SEING   PRIVfc. 

See  Eyidence. 

ACTIONS. 
See  P&ACTicE. 

ADMINISTRATOR. 
See  Successions. 

AGENT. 
See  Mandate. 

AMICABLE  DEMAND. 
See  Practice. 


AMICABLE    COMPOUNDERS    AND 
ARBITRATORS. 

1.  An  award  rendered  by  amicable  com- 
pounders cannot  be  revised  by  the  court  for 
errors  of  judgment;  it  can  only  be  attacked 
for  fraud  or  usurpation  of  power  on  the 
part  of  the  auditors. 

2.  An  award  of  arbitrators,  not  binding 
on  account  of  the  want  of  authority  from  a 
married  woman  to  her  husband,  who  had 
agreed,  in  the  name  of  the  former,  to  an 
extension  of  the  time  for  making  the  award, 
and  in  consequence  of  its  not  having  been 
duly  homologated,  will  be  rendered  valid  by 
a  subsequent  execution  of  it  by  the  parties. 
Ita  execution  by  the  wife  would  cure  the 
want  of  original  authority  in  the  husband, 
and  the  execution  of  the  award  by  the  par- 
ties would  entitle  them  to  its  benefits,  as 
fuUy  as  though  it  had  been  duly  homobga- 
ted.     Cobb  et  al,  v.  Parham  et  a2.,  148. 

ANSWER. 
See  Practice. 


APPEAL. 
See  Criminal  Law. 

L  Will  lie.  When. 

t.  Where,  after  a  third  person  had  been 
made  a  party  to  an  action  in  place  of  the 
original  plaintiff  and  recognized  as  such,  de- 
fendant excepts  to  his  right  to  sue  as  plain- 
tiff, praying  that  the  action  may  be  dismiss- 
ed, and  the  exception  is  sustained  and  the 
motion  to  make  him  a  party  to  the  proceed- 
ing is  refused,  no  appeal  will  lie  from  the 
judgment  of  refusal.  Per  Curiam :  The 
judgment  ought  to  have  been  in  conformity 
with  the  conclusion  of  the  exception  that 
the  suit  be  dismissed;  and  firom  such  a 
judgment  an  appeal  might  have  been  sus- 
tained.    Walker  v.  CaldwelU  12. 

2.  An  appeal  taken  fix>m  a  decision  of  a 
justice  of  the  peace  will  be  dismissed, 
where  it  i0  impossible  to  examine  the  ques- 
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tion  as  to  the  legality  of  a  city  ordinance  im- 
posing  a  penalty,  without  exceeding  the  ju- 
risdiction of  the  court  by  deciding  other 
matters  presented  in  the  case,  of  which  it 
has  no  jurisdiction.  The  jurisdiction  of  the 
Supreme  Court  on  appeals,  involWng  the 
constitutionality  or  legality  of  fines,  forfeit- 
ures and  penalties,  under  $300  in  amount, 
imposed  by  municipal  corporations,  is  con- 
fined to  the  question  of  the  constitutionality 
or  legality  of  such  fines,  forfeitures  and 
penalties.  Const,  art.  63.  Penn  v.  First 
Municipality^  13. 

3.  No  appeal  will  lie  from  a  judgment 
rendered  by  the  mayor  of  a  town,  for  a  sum 
under  three  hundred  dollars,  for  an  alleged 
infraction  of  an  ordinance  of  the  corpora- 
tion, where  the  only  question  raised  is  as  to 
the  constitutionality  of  an  act  of  the  legisla- 
ture vesting  judicial  power  in  the  officer  who 
rendered  the  judgment.  Mayor,  Sfc,  of 
JDonaldsonville  v.  Richard  et  aL,  83. 

4.  An  order  by  which  a  rule  taken  against 
a  sheriff  by  the  plaintiff  in  an  action  is  made 
absolute,  holding  the  sheriff  to  be  personally 
liable  to  the  plaintiff  for  any  judgment  that 
may  be  rendered  therein,  in  the  same  manner 
as  certain  sureties,  taken  by  him  in  a  bond 
on  which  property  was  released,  would 
have  been  liable,  had  they  been  found  good 
and  sufficient,  is  not  a  final  judgment,  nor 
one  from  which  an  appeal  can  be  taken  by 
the  sheriff.     Grant  v.  McGrew,  307. 

6.  Whatever  may  be  the  right  of  a  party 
to  appeal  at  once  from  a  refusal  to  set  aside 
a  sequestration  by  which  his  property  is 
actually  detained  in  legal  custody,  it  cannot 
be  extended  to  the  case  of  one  who  has 
been  restored  to  possession  by  giving  bond. 
It  cannot  be  said  that  the  judgment  works, 
or  may  work,  an  irreparable  injuiy,  which 
is  the  test  by  which  to  determine  whether 
an  appeal  will  lie  from  an  interlocutoiy 
judgment  before  a  trial  on  the  merits.  Wil- 
son et  al.  V.  Churchman,  343. 

6.  No  appeal  will  lie  from  a  judgment 
overruling  a  motion  to  dissolve  a  sequestra- 
tion, made  by  a  defendant  after  he  had 
bonded  the  property  sequestered.  Such  a 
judgment  is  not  final,  nor  does  it  work  any 
irreparable  injury. 

7.  No  appeal  will  lie  from  an  order  refus- 
ing to  set  aside  a  sequestration,  where  the 
question  of  releasing  the  property  is  the 
only  matter  for  consideration,  and  the  record 
contains  no  information  as  to  the  value  of 
the  property,  though  the  action  was  oh  a 
claim  exceeding  three  hundred  dollars. 
Lemoine  v.  Garcia,  366. 

8.  Where  a  defendant  admits  his  liability 
for  a  part  of  a  claim,  and  pays  that  portion 
into  court,  for  which  plaintiffs  take  judg- 
ment, reserving  their  right  to  the  balance, 
which  is  less  £an  the  amount  necessary  to 


authorize  an  appeal,  the  defendant  camiat 
appeal  from  a  judgment  against  him  for  the 
balance. 

9.  Whenever  the  constitutionality  or  le- 
gality of  a  tax  imposed  by  a  municipal  cor- 
poration is  in  question,  an  appeal  will  lie 
without  reference  to  the  amount  in  dispute; 
but  where  the  contest  is  as  to  the  applica- 
tion and  execution  of  an  ordinance  imposing 
such  a  tax,  or  the  liability  of  an  individual 
to  pay  it,  the  right  to  an  appeal  depends  on 
the  amout  in  dispute.  Second  MutUcipaU- 
ty  V.  Coming  etal.,  407. 

10.  A  suspensive  appeal  wUI  not  lie  from 
an  order  discharging  a  prisoner  under  a  ^- 
beas  corpus,  although  the  imprisonment 
grew  out  of  proceedings  in  a  civil  action. 
[King,  J.  and  Slidell,  J.  dissenting.]    Ex 

parte  Emanuel  et  al.  424. 

11.  Where  an  account  presented  by  com- 
missioners appointed  to  liquidate  the  affairs 
of  a  banking  company,  has  been  homologa- 
ted so  far  as  not  opposed,  the  judgment  of 
homologation  will  be  conclusive  against  a 
creditor  who  made  no  opposition  below. 
An  appeal  taken  by  a  creditor  under  such 
cu'cumstances  cannot  be  entertained,  with- 
out an  assumption  of  original  jurisdictioo 
by  the  Supreme  Court.  Matter  of  iV.  0. 
Improvement  and  Banking  Co.,  471. 

n.  Parlies. 

12.  Were  a  plaintiff  clauns  a  fourth  interest 
in  a  slave,  and  certain  persons  intervene  in 
the  action  claiming  the  other  three-fouiths, 
she  may  appeal  from  a  judgment  dismissiog 
the  action  without  making  the  interveners 
parties  to  the  appeal.  They  might  choose 
to  submit  to  the  decree,  and  she  had  a  right 
to  have  her  claim  considered.  Gihson  v. 
WhiU  et  al.,  14. 

in.  Band  and  Surety. 

13.  The  surety  in  a  bond  ^ven  for  an  ap- 
peal taken  after  the  laps6  of  ten  days  from 
the  notification  of  judgment,  will  be  bound, 
in  case  the  appellant  be  cast,  only  for  costs, 
though  the  bond  was  for  an  amount  large 
enough  for  a  suspensive  appeal,  and  the 
surety  bound  himself,  in  case  the  appellant 
should  be  cast  and  fiul  to  satisfy  the  judg- 
ment, *'  to  satisfy  whatever  judgment  may 
be  rendered  against  hun."  C.P.578.  Per 
Curiam:  The  bond  must  be  construed 
with  reference  to  the  articles  of  the  Code 
of  Practice  applicable  to  the  subject  matter. 

14.  The  <*cost8*'  for  which  the  sure^  on 
abend  given  for  a  devolutive  appeal  is  bound, 
are  the  costs ,  both  of  the  lower  court  and 
those  of  the  appeal.  Byrne  v.  Riddeli  et 
al.,  3. 
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15.  On  an  appeal  from  a  judgment  in  fa- 
Tor  of  two  or  more  parties,  a  bond  made 
payable  to  one  of  the  appellees  **et  aL*\ 
will  be  good.  The  expression  **  et  aU* 
must  be  considered  as  referring  to  all  the 
other  appellees,  and  the  bond  will  be  avaUa- 
ble  to  ail  of  them. 

16.  Where  one  of  two  appeOees  has  not 
been  cited,  the  judgment  cannot  be  touched, 
80  far  as  he  is  concerned,  but  the  omission 
18  no  obstacle  to  the  consideration  of  the 
case  as  to  the  party  cited,  where,  the  inter- 
ests of  the  two  are  separate,  and  suscepti- 
ble of  being  separately  determined.  Bac- 
chus ▼.  Moreaut  313. 

IV.  Record: 

16.  After  a  case  has  been  submitted  on 
the  merits,  it  is  too  late  for  the  appellee  to 
contest  the  correctness  of  the  certificate  of 
the  clerk  that  the  transcript  contains  all  the 
evidence  offered  on  the  trial.  The  objec- 
tion cannot  be  considered  after  the  implied 
acquiescence  of  the  appellee  in  the  correct- 
ness of  the  certificate.  NibleU  v.  ScoU, 
245. 

V.  Motion  to  Dismiss. 

17.  A  motion  to  dismiss,  on  the  ground 
that  the  transcript  was  not  fiied  in  time,  is 
not  required. to  be  made  within  three  days 
after  the  filing  of  the  record.  DwighU  Cu- 
rator, V.  McMillen,  350. 

18.  A  motion  to  dismiss  an  appeal,  taken 
by  the  defendant  from  a  judgment  ren- 
dered in  an  action  enjoining  an  execution, 
on  the  ground  that  the  principal  in  the  in- 
junction bond  was  the  only  obligee  in  the 
appeal  bond,  must  be  made  within  three 
days  after  the  record  is  filed.  Mitchell  v. 
iay,  514. 

19.  Per  Cur:  Under  the  peculiar  cir- 
cumstances of  the  case  of  Selhy  v.  Gibson, 
3  An.  319,  the  motion  to  dismiss  was  pro- 
perly sustained;  but  we  are  not  satisfied 
with  all  the  points  which  are  there  ruled, 
nor  are  they  aU  indispensable  to  the  deci- 
sion of  the  motion.  Ludeling  v.  FrelUen, 
534. 

20.  Where  an  actual  citation  is  neces- 
sary, and  its  omission  is  attributable  to  the 
fault  of  the  appellant,  the  appellee,  upon  a 
motion  seasonably  made,  has  a  right  to  re- 
quire the  dismissal  of  the  appeal.  Cuddy, 
et  aL  T.  Belleville  Iron  Works  Company, 
582. 

VL  Appeal  generally, 

21.  A  party  intending  to  appeal,  in  a 
case  in  wluch  the  testimony  was  not  taken 


in  writing,  must  require  the  adverse  party, 
or  his  counsel,  to  draw  jointly  with  him  a 
statement  of  the  facts  proved  in  the  case  : 
and  it  is  only  after  the  refusal  of  the  adver- 
sary to  join  in  making  the  statement,  or  on 
the  failure  of  the  parties  to  agree  as  to  the 
manner  of  drawing  it  up,  that  the  judge 
can  be  called  on  for  a  statement,  and  this, 
though  the  party  desiring  to  appeal  was  not 
present  at  the  trial,  either  in  person  or  by 
counsel.  C.  P.  602,  603.  Castaing  v. 
Stone,  et  aL,  18. 

22.  Where  a  suspensive  appeal  has  been 
dismissed,  on  account  of  the  failure  to  file 
the  record,  within  three  judicial  days  after 
the  return  day,  the  appellant  cannot  after- 
wards take  a  devolutive  a*ppeal  from  the 
same  judgment.  Ducoumau,  et  aL,  v. 
Levistones,  30. 

23.  A  decision  of  a  court  of  the  first  in- 
stance on  an  incidental  question,  not  pre- 
sented by  the  pleadings,  will  not  be  ex- 
amined on  appeal,  unless  the  evidence  on 
which  the  court  acted  is  stated  in  a  biU  of 
exceptions,  or  referred  to  as  making  a  part 
of  it.  Commissioners  of  Exchange  Bank 
V.  Yorke,  et  aL,  138. 

24.  Where  no  answer  has  been  filed  by 
an  appellee,  an  application  to  amend  the 
judgment  in  his  favor  by  allowing  him  higher 
damages  on  the  dissolution  of  an  injunction, 
will  not  be  considered.  Cobb  et  ux.  v. 
Hynes,  150. 

25.  An  appeal  will  be  dismissed  where 
the  matter  really  in  dispute  is  under  three 
hundred  dollars,  though  damages  are  claimed 
to  a  larger  amount,  where  the  claim  for 
damages  is  evidently  fictitious.  Such  a 
claim  can  give  no  jurisdiction  to  the  court. 
Vogel  v.  Relaud,  et  aL,  213. 

26.  An  appeal  will  not  be  dismissed  on 
the  ground  of  the  .record's  not  containing 
certain  evidence  adduced  on  the  trial,  where 
the  defect  was  supplied,  before  the  argu- 
ment of  the  case,  by  an  authentic  copy  of 
the  document  which  was  wanting,  under 
an  agreement  in  the  court  below  that  a 
copy  should  be  furnished.  The  irregula- 
rity resulted  from  the  plaintifif s  consent, 
and  it  would  be  unjust  to  permit  him  to 
derive  any  advantage  from  a  state  of  things 
he  was  instrumental  in  producing.  Her- 
rick  V.  Connant,  p.  376. 

27.  Where  in  an  action  by  a  police  jury, 
in  which  the  tax-payers  of  the  parish  are 
the  real  parties  in  interest,  the  plaintiffs 
have  not  made  out  their  case,  but  there  is 
reason  to  believe  they  can  do  so  if  another 
trial  be  allowed,  the  case  will  be  remanded 
for  further  proceedings.  Police  Jury  v. 
McDonogh,  352. 

28.  The  appeal  must  be  dismissed,  where 
the  certificate  of  the  clerk  merely  states, 
that,  **  the  record  contains  all  the  papers  on 
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file  in  the  suit."      C.  P.,  896.    DmghU 
Curator,  v.  Allen^  et  aL,  487. 

29.  A  judgment  will  not  be  reversed  on 
the  ground  of  its  not  allowing  interest, 
where  the  amount  of  interest  was  but 
small,  and  the  omission  was  not  made  a 
special  ground  for  a  new  trial.  Edelin  v. 
Richardson,  602. 

30.  Where  an  appeal  is  granted  on  mo- 
tion in  open  court,  no  citation  is  necessary. 
Mitchell  V.  Lay,  614. 

31 .  Where,  in  an  action  for  money  against 
a  succession,  the  testimony  of  the  wit- 
nesses is  not  reduced  to  writing  and  an- 
nexed to  the  record,  and  no  list  is  made  of 
such  documents  as  were  produced  by  the 
parties  and  not  annexed  to  the  record,  the 
appellee  may  require  the  case  to  be  re- 
manded*    Pargoud  v.  Breard,  617. 

32.  Where  no  petition  and  citation  of 
appeal  have  been  served  on  the  appellee, 
it  must  appear  from  the  record  that  the 
appeal  was  granted  on  motion  in  open 
court,  or  it  must  be  dismissed.  Sears,  Ad- 
ministratrix V.  Wtllson,  et  al.,  625. 

33.  The  certificate  of  the  clerk  of  a  dis- 
trict court  that,  a  transcript  contains  all  the 
proceedings  had,  documents  filed,  and  evi- 
dence adduced,  on  the  trial  of  a  case  in 
which  a  judgment  had  been  rendered  by  a 
court  of  probates,  but  in  which  an  appeal 
was  allowed  by  tlie  district  judge,  after  the 
court  of  probates  had  ceased  to  exist,  where 
the  clerk  evidently  had  no  other  means  of 
ascertaining  the  facts  in  relation  to  which 
he  certifies,  than  by  an  inspection  of  the 
original  record,  in  which  neither  the  ceiti- 
ficate  of  the  probate  judge  nor  of  his  clerk, 
that  the  record  contains  all  the  evidence, 
nor  any  list  of  the  documents  produced,  are 
to  be  found,  is  insufficient,  and  the  case 
must  be  remanded.  C.  P.  1042.  Polk  v. 
Childers,  Executrix,  600. 

34.  It  is  not  necessary  that  a  petition  of 
appeal  should  contain  an  express  prayer 
that  the  appellee  be  cited,  where  there  is 
but  one  antagonist  party  to  be  brought  be- 
fore the  appellate  court.  Per  Cur:  We 
do  not  say  that  cases  mUy  not  occur  where 
il  might  be  necessary  to  point  out,  to  the 
ministerial  officers,  the  respective  persons 
whose  citation  the  appellant  may  desire. 
Arts.  673,  681  must  be  construed  with  re- 
ference to  the  liberal  spirit  of  the  stat.  of 
20  March,  1839 ;  and,  in  doing  so,  even  if 
the  point  be  doubtful,  the  appellant  is  en- 
titled to  the  benefit  of  the  doubt.  Lude^ 
ling  y.  Frellsen,  634. 

36.  An  appeal  will  not  be  dismissed, 
where  the  bond,  though  insufficient  foi*  a 
suspensive,  is  large  enouge  for  a  devolutive, 
appeal.     Same  case,  634. 


36.  Decision  in  Gardere  v.  Murray^  5 
Mart  N.  S.  244,  that,  if  a  judgment  be 
signed  before  the  proper  time,  the  -party 
against  whom  it  is  rendered,  may  move  for 
a  new  trial  as  though  the  judgment  had  not 
been  signed,  but  if,  instead  of  doing  so,  he 
appeals,  that  he  will  be  thereby  precluded 
from  urging  that  the  appeal  was  not  final — 
affirmed. 

37.  An  appellant,  who  had  been  allowed 
by  the  judgment  appealed  from  but  a  divi- 
dend on  his  claim  out  of  the  funds  for  dis- 
tribution, who  contends  that  the  judgment 
wa«  rendered  without  evidence,  in  his  ab- 
sence, and  by  consent  of  the  other  parties, 
cannot  require  an  amendment  of  the  judg- 
ment so  as  to  allow  him  the  whole  amount 
of  his  claim  out  of  the  fund  for  distribu- 
tion, on  the  ground  that  the  other  parties, 
by  allowing  him  a  dividend  on  his  claim,  re- 
cognized its  amount.  Per  Cur:  The  ap- 
pellant has  no  right  to  divide  the  consent  of 
the  other  litigants,  which  was  intended  by 
them  to  facilitate  the  disposition  of  the  fund 
in  court,  and  made  in  a  spirit  of  compro- 
mise.    Fretz  et  aL  v.  Carlisle  et  cd,^  661. 

38.  Where  one,  who  had  opposed  the 
homologation  of  a  final  tableau  of  distribu- 
tion presented  by  an  executor,  on  which  a 
judgment  was  rendered,  approving  the  pay- 
ments made  by  the  executor,  and  allow^ing 
all  the  claims  against  the  succession,  except 
one  set  up  by  the  opponent,  to  whom  the 
usufruct  of  the  succession  had  been  be- 
queathed, against  the  universal  legatee,  af- 
ter the  expiration  of  the  usufruct,  and  or- 
dering another  account  to  be  rendered 
settling  the  respective  rights  of  the  oppo- 
nents and  the  universal  legatee,  appeals  as 
against  the  universal  legatee,  from  the  judg- 
ment, without  making  the  executor  a  par^, 
the  appeal  must  be  dismissed.  Succession 
of  Perry,  677. 

39.  Where  a  judgment  was  rendered 
and  signed  by  a  district  court,  for  the  city 
of  New  Orleans,  during  the  month  of 
June,  an  order  of  appeal  granted  upon  mo- 
tion in  open  court,  in  the  month  of  July 
following,  will  not  under  the  Statute  of 
22d  March,  1843,  relieve  the  appellant 
from  the  necessity  of  citing  the  appellee  ; 
such  citation  being  dbpensed  with  only 
where  the  motion  has  been  made  within 
the  same  calendar  month  in  which  the 
judgment  was  signed.  The  Statute  of 
1843  is  applicable  to  the  present  district 
courts  of  New  Orleans,  not  having  been 
repealed  by  the  Statute  of  30th  April,  1846, 
organizing  those  tribunals.  Cuddy  v.  BeUe- 
mile  Iron  Works  Company,  682. 

ARBITRATORS. 
See  Amicable  Compoundeiis. 
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ASSIGNMENT. 
See  Sale,  Transfee  of  Debts. 

ATTACHMENT. 

1.  An  attachment  will  not  lie  in  an  ac- 
tion for  damages,  £x  ^e/icto.  Holmes  et  at, 
V.  Barclay  et  aL,  63. 

2.  Where  a  creditor  fraudulently  obtains 
possession,  in  another  State,  of  the  pro- 
perty of  his  debtor,  who  resided  there,  and 
brings  it  clandestinely  into  this  State,  with- 
out the  consent  or  knowledge  of  the  debtor, 
and  immediately  attaches  it,  the  attachment 
will  be  dissolved.  The  fraudulent  act  of 
the  plaintiff  cannot  give  jurisdiction  to  our 
courts.     Pmoell  v.  McKee,  108. 

3.  Plaintiff,  in  an  action  commenced  by 
attachment,  will  be  entitled  to  a  judgment 
by  default,  against  an  absconding  debtor, 
where  a  copy  of  the  citation  and  petition 
were  left  with  the  wife  of  the  defendant  at 
his  residence.  The  appointment  of  a  cu- 
rator ad  hoc  is  unnecessary  in  such  a  case. 
Thomas  v.  Wetzler,  184. 

4.  An  attachment  by  a  creditor  of  a  frau- 
dulent vendee  of  real  estate,  not  proved  to 
have  had  notice  of  the  nature  of  the  ven- 
dee's title,  levied  on  the  property  while  in 
the  possession  of  his  debtor,  will  hold  the 
property  against  creditors  of  the  fraudulent 
vendor.     Stockton  v.  Cradick,  282. 

5.  An  attachment  will  lie,,  in  an  action 
by  the  purchaser  against  the  vendor,  of  a 
slave,  alleged  to  hiive  absconded  from  the 
plaintiff  and  to  have  returned  to  the  vendor, 
who  harbored  him  and  refused  to  give  him 
up,  to  recover  the  value  of  the  slave,  and  of 
his  services  during  his  detention,  and  da- 
mages for  expenses  incurred  on  demtmding 
him  and  for  counsel  fees.  Per  Curiam : 
The  retention  of  the  slave  was  a  violation 
of  the  contract  of  sale ;  and  the  responsi- 
bility thereby  incurred  is  not  diminished  or 
destroyed  by  an  outrage,  perhaps  a  crime, 
being  added  to  it.  Crant  v.  Lewis,  Sheriffy 
320. 

6.  Where,  in  a  bond  executed  for  the 
release  of  property  attached,  three  persons 
are  named  as  principals,  but  the  bond  is 
signed  by  but  one  of  the  principals  and  a 
surety,  the  latter  will  not  be  bound,  in  the 
absence  of  evidence  to  destroy  the  presump- 
tion that  he  expected  the  three  persons 
named  as  principals  to  be  bound  as  such,  or 
to  show  that  he  would  have  any  recourse 
against  them,  if  he  paid  the  amount.  Cle- 
ments  v.  Cassilly  tt  aL,  380. 

7.  Where  one  who  has  obtained  an  at- 
tachment against  a  debtor,  subsequently 
applies  for  a  second  attachment  on  the 
ground  of  the  insufficiency  of  the  property 
originally  attached,  he  must  show,  under 


oath,  the  continued  existence  of  the  debt 
and  the  necessity  for  the  fuither  process 
asked  for,  or  the  application  must  be  re- 
jected. 

8.  Where  a  court,  from  which  an  attach- 
ment had  been  issued,  had  acquired  a  per- 
sonal jurisdiction  of  the  defendant,  it  may, 
upon  an  affidavit  showing  the  insufficiency 
of  the  property  attached  and  the  continued 
existence  of  the  debt,  issue  a>  second  attach- 
ment directed  to  the  sheriff  of  another  pa- 
rish in  which  the  defendant  has  property. 
Per  Cur:  Viewing  the  attachment  as  a 
conservatory  measure  incident  to  the  main 
action,  there  seems  no  reason  why  the  ju- 
risdiction of  the  court,  for  Xhe  purposes  of 
attachment,  where  the  debtor  is  personally 
cited,  should  be  confined  within  its  territo- 
rial limits  any  more  than  in  the  case  of  a 
Ji*  fa.  upon  sl  judgment  in  per sonam,  which 
may  issue  to  any  parish  in  the  State. 
AliteVi  Where  the  jurisdiction  of  the  court, 
being  exercised  only  in  rem,  vests  solely 
upon  the  property  attached,  in  which  case 
the  power  of  the  court  is  confined  to  its 
territorial  limits.  In  such  a  case  it  acts 
upon  the  thing,  and  not  upon  the  person  of 
its  owner.  Its  jurisdiction  is  derived  from 
the  seizure  of  the  property,  and  its  judg- 
ment has  no  vitality  except  against  the  thing 
thus  subjected  to  its  control.  Favrot  v. 
Delle  Piane,  584. 

ATTORNEY  AT  LAW. 

1.  Article  2422  C.  C.  which  prohibits  at- 
tomies  from  purchasing  litigious  rights  which 
fall  within  the  jurisdiction  of  the  courts 
before  which  they  practice,  under  the  pe- 
nalty of  nullity,  and  the  payment  of  aU 
costs,  damages  and  interest,  is  imperative ; 
and  the  fact  that  the  attorney  had  no  con- 
nection with  the  litigation,  and  that  the  pur- 
chase appears  to  have  been  fair,  cannot 
exempt  the  purchaser  from  tlie  operation 
of  that  article.  Waterston  v.  Webb,  Ad- 
ministrator, 173. 

2.  An  attorney  at  law  should  not  be  held 
to  a  less  onerous  responsibility  than  an  at- 
torney in  fact ;  and  he  will  be  bound  to  pay 
interest  on  any  sum  remaining  in  his  hands, 
from  the  day  he  becomes  a  defaulter  by 
delaying  to  pay  it  over.     C.  C.  2984. 

3.  Attorneys  and  counsellors  at  law  prac- 
tising in  partnership  are  equally  responsible 
to  their  clients  for  money  collected  and  not 
paid  over,  though  one  of  them  may  have 
had  no  participation  in  that  particular  tran- 
saction. Dwight,  Syndic  v.  Simon  tt  aZ., 
490. 

4.  Decision  in  the  case  of  MacartyU 
Succession,  3  An.  517,  as  to  the  fees  of 
counsel  and  the  character  of  the  evidence 
by  which  courts  should  be  governed  in  de- 
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file  in  the  suit.'*      C.  P.,  896.    DwighU 
Curator^  v.  Alltn^  et  aL,  487. 

29.  A  judgment  will  not  be  reversed  on 
the  ground  of  its  not  allowing  interest, 
where  the  amount  of  interest  was  but 
small,  and  the  omission  was  not  made  a 
special  ground  for  a  new  trial.  Edelin  v. 
Richardson^  602. 

30.  Where  an  appeal  is  granted  on  mo- 
tion in  open  court,  no  citation  is  necessary. 
Mitchell  V.  Lay,  614. 

31 .  Where,  in  an  action  for  money  against 
a  succession,  the  testimony  of  the  wit- 
nesses is  not  reduced  to  writing  and  an- 
nexed to  the  record,  and  no  hst  is  made  of 
such  documents  as  were  produced  by  the 
parties  and  not  annexed  to  the  record,  the 
appellee  may  requu'e  the  case  to  be  re- 
manded.    Pargaud  v.  Breard,  617. 

32.  Where  no  petition  and  citation  of 
appeal  have  been  served  on  the  appellee, 
it  must  appear  from  the  record  that  the 
appeal  was  granted  on  motion  in  open 
court,  or  it  must  be  dismissed.  Sears^  Ad- 
ministratrix v.  WtlUon,  et  aL,  625. 

33.  The  certificate  of  the  clerk  of  a  dis- 
trict court  that,  a  transcript  contains  all  the 
proceedings  had,  documents  filed,  and  evi- 
dence adduced,  on  the  trial  of  a  case  in 
which  a  judgment  had  been  rendered  by  a 
court  of  probates,  but  in  which  an  appeal 
was  allowed  by  the  district  judge,  after  the 
court  of  probates  had  ceased  to  exist,  where 
the  clerk  evidently  had  no  other  means  of 
ascertaining  the  facts  in  relation  to  which 
he  certifies,  than  by  an  inspection  of  the 
original  record,  in  which  neither  the  certi- 
ficate of  the  probate  judge  nor  of  his  clerk, 
that  the  record  contains  all  the  evidence, 
nor  any  list  of  the  documents  produced,  are 
to  be  found,  is  insufficient,  and  the  case 
must  be  remanded.  C.  P.  1042.  Polk  v. 
Childersj  Executrix,  600. 

34.  It  is  not  necessary  that  a  petition  of 
appeal  should  contain  an  express  prayer 
that  the  appellee  be  cited,  where  there  is 
but  one  antagonist  party  to  be  brought  be- 
fore the  appellate  court.  Per  Cur:  We 
do  not  say  that  cases  mfay  not  occur  where 
it  might  be  necessary  to  point  out,  to  the 
ministerial  officers,  the  respective  persons 
whose  citation  the  appellant  may  desire. 
Arts.  673,  681  must  be  construed  with  re- 
ference to  the  liberal  spirit  of  the  stat.  of 
20  March,  1839 ;  and,  in  doing  so,  even  if 
the  point  be  doubtful,  the  appellant  is  en- 
titled to  the  benefit  of  the  doubt.  Lude- 
ling  v.  Frellsen,  634. 

35.  An  appeal  will  not  be  dismissed, 
where  the  bond,  though  insufficient  for  a 
suspensive,  is  large  enouge  for  a  devolutive, 
appeal.    Sanie  case,  634. 


36.  Decision  in  Gardere  v.  Mwrray,  5 
Mart.  N.  S.  244,  that,  if  a  judgment  be 
signed  before  the  proper  time,  £e  'party 
against  whom  it  is  rendered,  may  move  Uar 
a  new  trial  as  though  the  judgment  had  not 
been  signed,  but  if,  insteaid  of  doing  so,  he 
appeals,  that  he  will  be  thereby  precluded 
from  urging  that  the  appeal  was  not  final — 
affirmed. 

37.  An  appellant,  who  had  been  albwed 
by  the  judgment  appealed  from  but  a  divi- 
dend on  his  claim  out  of  the  funds  for  dis- 
tribution, who  contends  that  the  judgment 
wati  rendered  without  evidence,  in  his  ab- 
sence, and  by  consent  of  the  other  parties, 
cannot  require  an  amendment  of  the  judg- 
ment so  as  to  allow  him  the  whole  amount 
of  his  claim  out  of  the  fund  for  distribu- 
tion, on  the  ground  that  the  other  parties, 
by  allowing  him  a  dividend  on  his  claim,  re- 
cognised its  amount.  Per  Cur:  The  ap- 
pellant has  no  right  to  divide  the  consent  of 
the  other  litigants,  which  was  intended  by 
them  to  facilitate  the  disposition  of  ihe  fund 
in  court,  and  made  in  a  spirit  of  compro- 
mise.    Fretz  et  aL  v.  Carlisle  et  al.^  661. 

38.  Where  one,  who  had  opposed  the 
homologation  of  a  final  tableau  of  distribu- 
tion presented  by  an  executor,  on  which  a 
judgment  was  rendered,  approving  the  pay- 
ments made  by  the  executor,  and  allowing 
all  the  claims  against  the  succession,  except 
one  set  up  by  the  opponent,  to  whom  the 
usufruct  of  the  succession  had  been  be> 
queathed,  against  the  universal  legatee,  af- 
ter the  exp'u^tion  of  the  usufruct,  and  or- 
dering another  account  to  be  rendered 
settling  the  respective  rights  of  the  oppo- 
nents and  the  universal  legatee,  appeals  as 
against  the  universal  legatee,  from  the  judg- 
ment, without  making  the  executor  a  party, 
the  appeal  must  be  dismissed.  Succession 
of  Perry,  577. 

39.  Where  a  judgment  was  rendered 
and  signed  by  a  district  court,  for  the  city 
of  New  Orleans,  during  the  month  of 
June,  an  order  of  appeal  granted  upon  mo- 
tion in  open  court,  in  the  month  of  July 
following,  will  not  under  the  Statute  of 
22d  March,  1843,  relieve  the  appellant 
from  the  necessity  of  citing  the  appellee  ; 
such  citation  being  dispensed  with  only 
where  the  motion  has  been  made  within 
the  same  calendar  month  in  which  the 
judgment  was  signed.  The  Statute  of 
1843  is  applicable  to  the  present  district 
courts  of  New  Orleans,  not  having  been 
repealed  by  the  Statute  of  30th  April,  1846, 
organizing  those  tribunals.  Cuddy  v.  Belle- 
ville  Iron  Works  Company,  682. 

ARBITRATORS. 
See  Amicable  Compounds^. 
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See  Sale,  T&ansfeb  of  Debts. 

ATTACHMENT. 

1.  An  attachment  will  not  lie  in  an  ac- 
tion for  damages,  ex  delicto.  Holmes  et  al. 
V.  Barclay  et  aL,  63. 

2.  Where  a  creditor  fraudulently  obtains 
possession,  in  another  State,  of  the  pro- 
perty of  his  debtx)r,  who  resided  there,  and 
brings  it  clandestinely  into  this  State,  with- 
out the  consent  or  knowledge  of  the  debtor, 
and  immediately  attaches  it,  the  attachment 
will  be  dissolved.  The  fraudulent  act  of 
the  plaintiff  cannot  give  jurisdiction  to  our 
courts.     P&ivell  v.  McKee,  108. 

3.  Plaintitf,  in  an  action  commenced  by 
attachment,  will  be  entitled  to  a  judgment 
by  de&ult,  against  an  absconding  debtor, 
where  a  copy  of  the  citation  and  petition 
were  left  with  the  wife  of  the  defendant  at 
his  residence.  The  appointment  of  a  cu- 
rator ad  hoc  is  unnecessary  in  such  a  case. 
Thomas  v.  Wetzler,  184. 

4.  An  attachment  by  a  creditor  of  a  frau- 
dulent vendee  of  real  estate,  not  proved  to 
have  had  notice  of  the  nature  of  the  ven- 
dee's title,  levied  on  the  property  while  in 
the  possession  of  his  debtor,  will  hold  the 
property  against  creditors  of  the  fraudulent 
vendor.     Stockton  v.  Cradick^  282. 

6.  An  attachment  will  lie,,  in  an  action 
by  the  purchaser  against  the  vendor,  of  a 
slave,  alleged  to  have  absconded  from  the 
plaintiff  and  to  have  returned  to  the  vendor, 
who  harbored  him  and  refused  to  give  him 
up,  to  recover  the  value  of  the  slave,  and  of 
his  services  during  his  detention,  and  da- 
mages for  expenses  incurred  on  demanding 
him  and  for  counsel  fees.  Per  Curiam: 
The  retention  of  the  slave  was  a  violation 
of  the  contract  of  sale ;  and  the  responsi- 
bility thereby  incuiTed  is  not  diminished  or 
destroyed  by  an  outrage,  perhaps  a  crime, 
being  added  to  it.  Crane  v.  Leins^  Sheriff, 
320. 

6.  Where,  in  a  bond  executed  for  the 
release  of  property  attached,  three  persons 
are  named  as  principals,  but  the  bond  is 
signed  by  but  one  of  the  principals  and  a 
surety,  the  totter  will  not  be  bound,  in  the 
absence  of  evidence  to  destroy  the  presump- 
tion that  he  expected  the  three  persons 
named  as  principals  to  be  bound  as  such,  or 
to  show  that  be  would  have  any  recourse 
against  them,  if  he  pud  the  amount.  Cle- 
ments v.  Cassilly  et  al,,  380. 

7.  Where  one  who  has  obtained  an  at- 
tachment against  a  debtor,  subsequently 
applies  for  a  second  attachment  on  the 
ground  of  the  insufficiency  of  the  property 
originally  attached,  he  must  show,  under 


oath,  the  continued  existence  of  the  debt 
and  the  necessity  for  the  fuither  process 
asked  for,  or  the  application  must  be  re- 
jected. 

8.  Where  a  court,  from  which  an  attach- 
ment had  been  issued,  had  acquired  a  per- 
sonal jurisdiction  of  the  defendant,  it  may, 
upon  an  affidavit  showing  the  insufficiency 
of  the  property  attached  and  the  continued 
existence  of  the  debt,  issue  a<  second  attach- 
ment directed  to  the  sheriff  of  another  pa- 
rish in  which  the  defendant  has  property. 
Per  Cur:  Viewing  the  attachment  as  a 
conservatory  measure  incident  to  the  main 
action,  there  seems  no  reason  why  the  ju- 
risdiction of  the  court,  for  Xhe  purposes  of 
attachment,  where  the  debtor  is  personally 
cited,  should  be  confined  within  ita  territo- 
rial limits  any  more  than  in  the  case  of  a 
Ji,  fa,  upon  a  judgment tr^jper^on am,  which 
may  issue  to  any  parish  in  the  State. 
Alilerf  Where  the  jurisdiction  of  the  court, 
being  exercised  only  in  rem,  vests  solely 
upon  the  property  attached,  in  which  case 
the  power  of  the  court  is  confined  to  its 
territorial  limits.  In  such  a  case  it  acts 
upon  the  thing,  and  not  upon  the  person  of 
its  owner.  Its  jurisdiction  is  derived  from 
the  seizure  of  the  property,  and  its  judg- 
ment has  no  vitality  except  against  the  thing 
thus  subjected  to  its  control.  Favrot  v. 
Delle  Piane,  584. 

ATTORNEY  AT  LAW. 

1.  Article  2422  C.  C.  which  prohibits  at- 
tomies  from  purchasing  litigiousrights  which 
fall  within  the  jurisdiction  of  the  courts 
before  which  they  practice,  under  the  pe- 
nalty of  nullity,  and  the  payment  of  all 
costs,  damages  and  interest,  is  imperative ; 
and  the  fact  that  the  attorney  had  no  con- 
nection with  the  litigation,  and  that  the  pur- 
chase appears  to  have  been  fair,  cannot 
exempt  the  purchaser  from  the  operation 
of  that  article.  Waterston  v.  Webb,  Ad- 
ministrator, 173. 

2.  An  attorney  at  law  should  not  be  held 
to  a  less  onerous  responsibility  than  an  at- 
torney in  fact ;  and  he  will  be  bound  to  pay 
interest  on  any  sum  remaining  in  his  hands, 
from  the  day  he  becomes  a  defaulter  by 
delaying  to  pay  it  over.     C.  C.  2984. 

3.  Attorneys  and  counsellors  at  law  prac- 
tising in  partnership  are  equally  responsible 
to  their  clients  for  money  collected  and  not 
paid  over,  though  one  of  them  may  have 
had  no  participation  in  that  particular  tran- 
saction. Dwight,  Syndic  v.  Simon  et  a2., 
490. 

4.  Decidon  in  the  case  of  Macarty^s 
Succession,  3  An.  517,  as  to  the  fees  of 
counsel  and  the  character  of  the  evidence 
by  which  courts  should  be  governed  in  de- 
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cidingon  such  claims — affirmed.     Swces- 
sion  of  Lee,  579. 

ATTORNEY  IN  FACT. 
See  Mandate. 

AUDITORS,  EXPERTS. 

A  court  has  no  authority  to  make  any 
allowance  as  a  fee  to  an  expert,  to  be  taxed 
among  the  costs  of  the  suit.  Const,  fo-t. 
71.     Rathhone  v.  NeaU  663. 

AUTHENTICATION. 
See  Evidence. 

BAIL. 
See  Criminal  Law. 

BANKS. 

1.  An  act  of  the  legislature  authorizing 
the  reduction  of  the  stock  of  a  bank  to  the 
amount  paid  in  at  a  certain  period,  accepted 
by  the  stock  holders,  will  exonerate  the  lat- 
ter from  any  liability  beyond  the  amount  of 
the  reduced  stock,  as  to  creditors  who  have 
become  so  since  the  reduction. 

2.  The  date  of  a  bank  note  is  no  evidence, 
even  against  the  bank,  at  the  period  at 
which  it  became  the  property  of  the  holder  ; 
nor  can  a  subsequent  holder  claim  to  be 
vested  with  /the  rights  of  the  first  holder, 
80  as  to  consider  the  debt  due  to  him  as 
dating  from  the  period  of  the  original  issue. 
Hepburn  et  al.  v.  Commissioners  of  Ex- 
change Bank  et  al,,  87. 

3.  Where  certain  shares  of  the  stock  of 
a  bank  were  attached,  and,  on  a  judgment 
rendered  in  favor  of  the  plaintiff  in  attach- 
ment, were  sold  under  execution,  an  inter- 
vener in  the  attachment  suit,  who  claimed 
the  stock,  and  was  subsequently  adjudged 
to  be  the  owner  of  it  by  a  superior  tribunal, 
on  a  writ  of  error  sued  out  by  him,  but 
which  did  not  suspend  execution,  cannot 
recover  against  the  bank,  the  value  of  the 
stock,  with*  profits,  dividends,  &c.,  for  per- 
mitting the  marshal  to  transfer  the  stock 
to  the  purchaser  of  the  judicial  sale,  and 
for  refusing  to  transfer  the  shares  to  him 
on  the  ground  of  their  sale  and  transfer  to 
Uie  purchasers  at  the  marshal*s  sale ;  nor 
will  the  fact  that  the  stock  was  sold  without 
appraisement,  at  a  time  when  an  appraise- 
ment was  not  considered  necessary,  though 
subsequently  adjudged  to  be  so,  subject  them 
to  liability,  tiiere  having  been  no  neglect  on 
their  part,  and  they  being  justified  in  be- 


lieving that  the  public  officer  acted  accord- 
ing to  his  duty.  Chapman,  Assignee  v. 
The  New  Orleans  Gas  Light  Company  ei 
al.,  153. 

4.  Under  the  Statutes  of  14th  and  26tfa 
March,  1842,  and  5th  April,  1843,  provid- 
ing for  the  liquidation  of  banking  companies, 
a  debtor  to  a  bank  was  entitled  to  give  in 
payment  the  obligations  of  the  bank,  with- 
out reference  to  the  date  at  which  he  ac- 
quired them.  Saunders  et  at..  Commis- 
sioners, Sfc.  V.  Stnith,  Administratrix,  232. 

6.  The  board  of  directors  of  the  branch 
of  the  Union  Bank  at  Covington,  being 
clothed  by  the  Statute  of  2d  April,  1832, 
incorporating  the  bank,  and  by  the  rules 
and  regulations  adopted  by  the  board  of  di- 
rectoi-s  of  the  mother  bank,  with  such 
powers  only  as  the  charter  expressly  granted, 
or  such  as  were  necessary  and  incidental  to 
the  accomplishment  of  the  objects  contem- 
plated by  the  charter,  in  establishing  an 
office  of  discount  and  deposit  at  that  place, 
were  limited  agents,  unauthorized  to  make 
a  donation  of  the  property  of  the  stock- 
holders; consequently,  where  the  maker  of 
a  note  owned  by  the  bank  made  a  cessio 
bonorum,  the  board  of  directors  of  the 
branch  could  not  authorize  the  cashier  to 
vote  for  his  discharge,  thereby  abandoning 
all  claim  against  the  insolvent  in  the  event 
of  his  coming  to  better  fortune,  and  dis- 
charging the  endorser.  The  bank  having 
acquired  a  right  to  a  dividend  whether  a 
discharge  was  voted  or  not,  the  vote  was 
purely  gratuitous — a  mere  donation,  and 
not  binding  on  the  bank.  Union  Bank  of 
Louisiana  v.  Jones,  236. 

6.  The  decision  in  Bertoli  ▼.  Citizens* 
Bank,  1  An.  119,  that  no  sale,  whether  ju- 
dicial, forced  or  voluntary,  of  property  mort- 
gaged to  the  Citizens*  Bank,  can  in  any 
manner  affect  the  rights  secured  to  that  in- 
stitution by  the  24  th  section  of  its  charter, 
applies  to  the  case  of  a  sale  made  without 
the  consent  of  the  bank  and  for  a  sum  in- 
sufificient  to  satisfy  their  claim.  Ailing  v. 
Citizens'  Bank  et  at,  308. 

7.  Stockholders  of  a  Bank,  appointed 
commissioners  of  an  election  for  directors, 
who  have  given  a  certificate  of  election  in 
favor  of  certain  individuals,  will  not  be  al- 
lowed to  urge,  in  an  action  to  annul  the 
election,  that  the  votes  were  illegal,  unless 
they  allege  they  were  received  through  er- 
ror. Nor  will  such  stockholders  be  allowed 
to  become  relators  in  a  quo  warranto, 
Wtltz  et  aL  v.  Peters  et  aL,  339. 

8.  The  proviso  in  the  Statute  of  27th 
March,  1843,  amending  article  3333  C.  C, 
which  declares  that  that  act  shall  not  apply 
to  certain  mortgages  in  favor  of  the  property 
banks,  is  not  restricted  to  stock  mortgages 
executed  in  favor  of  those  banks,  nor  to 
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ti lose  made  directiy  to  them,  but  extends  to 
moitgages  which  have  been  acquired  by 
subrogation ;  and  where  the  subrogntion 
was  by  authentic  act,  and  recorded  wljiere 
similar  contracts  are  required  to  be  recorded, 
third  persons  will  be  affected  by  notice 
without,  any  inscription  in  the  books  of  the 
recorder  of  mortgages.  [On  this  point, 
the  court  being  equally  divided,  the  judg- 
ment below  was  affirmed.] 

9.  The  Statute  of  27  March,  1843,  was 
intended  to  enlarge  the  effect  of  the  Sta- 
tute of  11  March,  1842,  amending  art. 
3333  C.  C.  It  does  not  follow  because 
these  Statutes  are  exceptional,  that  they 
should  be  construed  strictly.  The  con- 
struction should  be  such  as  will  advance  the 
object  of  the  legislature.  [On  this  point, 
the  court  being  equally  divided,  the  judg- 
ment was  affirmea.'] 

10.  Section  19  of  the  Statute  of  9th  Fe- 
bruaiy,  1836,  incorporating  the  New  Or- 
leans Improvement  and  Banking  Company, 
does  not  exempt  from  tixation  real  estate 
held  by  the  Company.  The  exemption 
extends  only  to  its  capital  stock. 

11.  The  penalty  imposed  by  section  9 


bankruptcy,  does  not  require  that  an  ap- 
pellant should  file,  after  the  decree  declar- 
ing him  a  bankrupt,  a  separate  petition  for 
a  discharge,  under  the  penalty  of  nullity  of 
the  subsequent  action  of  the  court,  as  against 
creditora.  A  prayer  for  a  discharge,  in  the 
original  petition  of  the  bankrupt,  is  suffi- 
cient.    Sec.  4. 

2.  A  plea  that  defendant  had  been  dis- 
charged from  his  debts,  under  the  Statute 
of  1841,  as  a  bankrupt,  will  not  be  affected 
by  the  fact  that  no  order  appears  in  the 
transcript  from  the  bankrupt  court,  desig- 
nating the  time  and  place  at  which  the  cre- 
ditors were  required  to  appear,  nor  the 
newspapers  in  which  the  publication  of  no- 
tice was  to  be  made.  Per  Curiam :  The 
act  requires  tliat  the  newspapers  shall  be 
designated  by  the  court,  but  not  that  the 
designation  shall  be  made  by  a  formal  order 
of  record  in  the  case.  It  might  have  been 
made  by  a  geneitU  order  applicable  to  all 
bankrupt  notices. 

3.  Where  the  judgment  of  a  court,  sit- 
ting in  bankruptcy,  declares  that  the  notices 
required  by  the  Statute  of  1841  were  pub- 
lished in  proper  form,  such  publication  must 

of  the  Statute  of  9th  February,  1836,  in-  ;be  assumed  to  be  true,  by  another  court 
corporating  the  New  Orleans  Improvement  i  called  upon  to  question  collaterally  the  va- 


and  Banking  Company,  which  declares  that 
if  the  said  company  shall,  at  any  time,  sus- 
pend or  refuse  payment  in  lawful  money 
of  the  United  States  of  any  of  its  notes,  bills, 
or  obligations,  the  holder  of  any  such  note, 
bill,  or  obligation,  or  person  entitled  to  de- 
mand and  receive  such  money,  shall  be 
entitled  to  receive  interest  thereon  from  the 
time  of  such  suspension  or  refusal,  until 
fully  paid,  at  the  rate  of  twelve  per  cent  a 
year,  cannot  be  recovered  without  a  de- 


lidity  of  the  decree, 

4.  Section  4  of  the  Statute  of  19  August, 
1841,  which  gives  the  right  of  personal  no- 
tice to  a  creditor  whose  residence  is  known, 
does  not  require  a  formal  judicial  process, 
and  a  return  of  service  by  the  marshal ;  the 
service  might  have  been  by  letter.  The 
mode  of  seiTice  was  a  matter  to  be  pre- 
scribed by  the  court,  in  its  discretion. 

5.  Though  a  transcript  of  the  proceed- 
ings under  the  bankrupt  act  of  1841,  offered 


mand  of  payment  of  each  note,  and  proof  in  evidence  by  one  who  sets  up  her  dis- 
of  failure  to  pay,  and  then  only  from  the  |  charge  under  the  Statute  in  defence  to  an 
date  of  such  demand  and  failure.  The  sus- 1  action,  does  not  show  personal  service  on  a 
pension  of  specie  payments  by  the  bank,    creditor  entitled  to  it  under  the  act,  the  de- 


will  not  relieve  the  holder  from  the  neces- 
sity of  making  such  a  demand,  to  entitle 
him  to  interest  at  that  rate. 

12.    Where    an   account  presented   by 


cree  discharging  him  will  not  be  declared 
null  on  that  account. 

6.  A  promise  to  pay  a  debt,  from  which 
the  party  had  been  discharged  as  a  bank- 


commissioners  appointed  to  liquidate  the    rupt,  must  be  express,  distinct,  and  une- 
affairs  of  a  banking  company,  has  been  ho-  ,  quivocal.     The  intention  of  the  bankrupt  to 
mologated  so  far  as  not  opposed,  the  judg-    bind  himself,  must  be  clear.     Linton  et  aZ., 
ment  of  homologation  will  be  conclusive  ,  y.  Stanton^  401, 
against  a  creditor  who  made  no  opposition  j 


below.  An  appeal  taken  by  a  creditor  un- 
der such  circumstances  cannot  be  enter- 
tained, without  an  assumption  of  original 
jurisdiction  by  the  Supreme  Court.  Mat- 
ters of  the  New  Orleans  Improvement  and 
Banking  Company^  471. 

BANKRUPT. 

1.  The  act  of  Congress  of  19  August, 
1841,  establishing  an  uniform   system  of 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  Title  to,  and  Transfer. 

1.  The  transfer  of  the  title  to  a  promis- 
sory  note  is  not  restricted  to  the  form  of  an 
endorsement.  It  may  be  assigned  by  a 
separate  instrument ;  and  the  assignee  may 
sue  in  his  own  name. 
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2.  Where  a  note  described  in  a  notarial 
act  of  assignment  corresponds  in  date, 
amount,  parties,  rate  of  interest,  maturity, 
and  in  all  other  respects  with  the  note  sued 
on,  with  the  single  exception  that  the  note 
described  in  the  notarial  act  is  stated  therein, 
to  be  secured  by  mortgage  while  the  note 
held  by  plaintiff  is  not  paraphed^  the  want 
of  a  paraph  will  not  be  considered  incon- 
sistent with  the  identity  of  the  notes.  Jones 
V.  EiliotU  303. 

3.  In  an  action,  by  the  payees,  on  a  bill 
endorsed  by  themselves,  and  afterwwds  by 
a  third  person,  in  blank,  it  is  unnecessary 
to  sUite  such  endorsements  in  the  petition, 
or,  in  the  absence  of  any  evidence  to  im- 
pugn the  title  of  the  plaintiffs,  to  prove  them 
on  the  trial.     Thierry  v.  Lajfon^  347. 

11.  Presenfment  of  Protest ,  Notice,  and 
Waiver  of  Notice. 

4.  Where  the  death  of  an  endorser  is 
known,  notice  of  protest,  put  into  the  post- 
office,  addressed  to  the  deceased,  is  insuffi- 
cient ;  the  notice  should  have  been  ad- 
dressed to  his  executor.  But,  if  the  no- 
tice readied,  or  came  to  the  knowledge  of 
the  executor,  notwithstanding  its  defective 
address,  the  succession  would  not  be  dis- 
charged. So  a  notice,  under  such  circum- 
stances, addressed  to  the  deceased,  if  served 
on  the  executor,  at  his  dwelling,  is  suffi- 
cient. 

5.  Under  the  Statute  of  13th  March, 
1827,  s.  1,  the  certificate  of  a  notaiy  that, 
a  vrritten  notice  of  protest  was  served  at 
the  domicil  of  the  endorser,  in  a  village 
named  in  the  certificate,  is  sufficient,  though 
it  do  not  state  the  person  on  whom  the  ser- 
vice was  made.  Louisiana  State  Bank  v. 
Dumartrait  et  aL<,  483. 

6.  Where  the  endorser  of  a  bill  payable 
in  this  State  is  not  shown  to  have  had,  when 
the  bill  was  presented  for  acceptance  and 
payment,  a  permanent  residence  here,  but 
to  have  been  doing  business  here  during  the 
winter  and  returning  to  the  north  in  the 
summer,  a  notice  of  protest  addressed  to 
him  at  the  north,  during  his  absence  from 
the  State,  to  the  care  of  a  person,  to  whose 
care  a  witness  testified  that  the  endorser 
had  requested  him  to  direct  his  letters,  ac- 
companied by  proof  that  he  had  received 
&  private  letter  directed  to  the  same  address. 
Informing  him  of  the  protest,  will  be  suffi- 
cient.   McKenzie  et  at.  v.  Ward,  572. 

III.  Damages  on  Bills. 

7.  The  payee  of  a  bill  of  exchange  drawn 
abroad,  payable  and  protested  here,  can- 
not recovor  damages  against  the  acceptor. 
Thierry  Y,  Lafftm,  347. 


IV.  Tht  Consideration. 

8.  Where,  by  the  terms  of  a  buildiBg 
contract,  the  price  is  payable  in  seven  in- 
stalments, and  the  proprietor  accepts  an  or- 
der drawn  upon  him  by  the  undertaker  io 
these  words  :  "  accepted,  payable  according 
to  agreement  with  the  builder,  on  the  last 
payment  I  have  to  make  to  him  according 
to  contract,"  and,  the  undertaker  after  re- 
ceiving the  first  instalment,  and  a  second 
payment  in  advance,  abandons  the  work, 
the  person  in  whose  favor  the  order  was 
made  cannot  recover  its  amount  from 
the  proprietor,  who  had  nothing  more  to 
pay  to  the  undertaker.  Saloy  v.  Pepin^ 
673. 

V.  Evidence, 

9.  Parol  evidence  is  admissible  to  proire 
the  period  at  whicn  a  hill  was  intended 
to  be  payable,    which   was  drawn  payable 

** months  after  date,"  and  discounted 

by  a  bank  without  fiUing  up  the  blank. 
The  testimony  does  not  contradict  the 
instrument,  but  supplies  an  omission,  which, 
on  the  face  of  the  contract,  was  either  an 
oversight  of  the  parties,  or  an  intentional 
submission  of  the  term  to  the  discretion  of 
the  bank. 

10.  The  cashier  is  a  competent  witness 
for  the  bank  by  which  he  is  employed. 
Union  Bank  v.  Meeker^  189.' 

11.  In  an  action  on  a  bill  of  exchange 
payable  "in  current  city  notes,"  which 
plaintiffs  aver  were,  at  maturity  of  the  bill, 
and  still  are,  at  par  and  equivalent  to  specie, 
where  no  proof  is  offered  on  either  side  as 
to  their  value  at  maturity  or  at  the  time  of 
the  trial,  judgment  must  be  rendered  for  the 
amount  payable  according  to  the  tenor  of 
the  bill,  iJiough  the  notes  were  below  par 
at  the  maturity  of  the  biU,  but  VLtpar  at  the 
time  of  the  trial.  It  was  incumbent  on 
defendants,  and  not  on  plaintiffs,  to  prove 
the  value  of  the  notes  at  the  maturity  of  the 
biU,  and  at  the  time  of  the  trial  Wilson 
et  al.  y.  Lambeth  et  al.^  351. 

12.  Parol  evidence  is  admissible  to  prove 
the  consideration  of  a  due  bill,  silent  as  to 
the  consideration.  The  evidence  cannot  be 
considered  as  contradicting  the  terms  of  the 
written  instrument.  Klein  v.  Dinkgyavt^ 
540. 


VI.  CfBiUs  of  Exchange  and  Promts'^ 
Mory  J^otes  generally, 

13.  The  mere  joint  ownership  of  real 
estate  confers  no  authority  upon  either  of 
the  joint  owners  to  bind  the  other  by  a  note. 
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14.  To  enable  one  of  the  members  of  a 
partnership  formed  for  the  cultivation  of 
land  held  by  them  as  joint  owners,  to  bind 
the  other  by  a  note  made  in  the  partnership 
name,  an  express  authorization,  or  one 
clearly  to  be  implied  from  the  course  ot 
business  of  the  firm,  is  necessai*y.  In  the 
absence  of  such  express  or  impbed  author- 
ity it  is  incumbent  on  the  payee  to  prove 
that  the  amount  of  the  note  inured  to  the 
benefit  of  the  partnership.  Benton  v.  Rob- 
erts  et  al.,  216. 

15.  Notes  payable  to  the  order  of  minors, 
not  being  transferable  by  endoi-sement  or  de- 
livery so  long  as  the  minority  lasts,  are  not 
subject  to  the  prescription  of  five  years. 
Bird  V.  Pate,  Administrator,  225. 

16.  Where  the  maker  of  a  note  was,  be- 
fore its  execution  and  until  his  death,  a  resi- 
dent of  this  State,  and  his  succession  was 
opened,  and  all  of  his  available  property  sit- 
uated here,  the  fact  that  the  note  was  da- 
ted and  payable  in  another  State,  will  not, 
in  an  action  on  the  note  against  his  succes- 
sion here,  make  the  case  an  exception  to  the 
general  rule  xhat  the  lex  fori  governs  pre- 
scription. 

17.  A  note  made  payable  to  certain  com- 
missioners, and  not  to  them  or  their  order, 
though  it  contains  the  words  **  payable  and 
negotiable  at  the  bank  of  M*  *  *,  at  N,"  is 
not  a  negotiable  instrument,  and,  conse- 
quently, not  prescribed  by  five  years  under 
art.  3505  C.  C.  Per  Curiam:  The  words 
negotiable  at  S^c,  being  joined  to  the  word 
payable,  must  be  considered  as  referring  to 
the  place  of  payment,  and  perhaps  to  the 
currency  usual  there. 

18.^  To  ascertain  whether  an  instrument 
is  prescribed  by  our  laws,  its  character  must 
be  determined  with  reference  to  our  own 
jurisprudence.  Young,  State  Commission- 
er, Sfc.  V.  Crossgrove,  Administrator,  233. 

19.  Minors  will  not  be  bound  by  a  promis- 
sory note  signed  by  their  tutor  in  his  offi- 
cial capacity,  in  the  absence  of  proof  of  ju- 
dicial authority  to  make  the  note,  or  that  its 
consideration  inured  to  their  benefit.  Suc- 
cession of  Johnson,  253. 

20.  One,  not  a  party  to  a  promissory 
note,  who  puts  his  name  on  the  back,  will 
be  bound  as  a  surety. 

21.  Whei^e  two  persons,  not  parties  to  a 
promissory  note,  write  then:  names  on  its 
back,  being  bound  as  sureties,  judgment 
will  be  rendered  agunst  them,  in  solido,  for 
the  whole  debt.  The  obligation  of  each 
Burety  is  to  pay  the  whole  debt ;  but  this 
obligation  is  subject  to  the  right  to  claim  a 
division.  Until  this  right  is  exercised,  the 
oMigation  is  tn  9o/iio.  C.  C.  3018,  3019. 
McCausland  v.  Lyons  et  al*,  273. 

22.  One  who  purchases  a  bill  of  ex- 
change from  an  agent,  duly  anihorissad  to 


draw  upon  his  principal,  on  shipment  to  the 
latter  of  produce  purchased  for  him,  has 
nothing  to  do  with  the  limitations  fixed  by 
the  principal  as  to  the  price  of  the  produce, 
unless  proved  to  have  been  aware  of  them. 

23.  Where  an  agent  is  authorized  to  ship 
to  his  principal,  and  to  draw  on  him,  "with 
bill  of  lading  attached,"  it  is  unimportant 
that  the  bill  of  lading  be  not  materially  at- 
tached or  fastened  to  the  bill  of  exchange. 
It  is  sufficient  that  the  bill  of  exchange  be 
drawn  on  the  shipment,  and  that  the  bill  of 
lading  be  delivered  with  it  to  the  purchaser 
of  the  bill.     Forman  et  al.  v.  Walker,  409. 

24.  Where  a  party  binds  himself  to  the 
holder  of  a  note  to  pay  the  amount  in  case 
he  cannot  get  it  out  of  the  maker,  the  re- 
turn of  the  sheriff  on  a  ^.  fa,  against  the 
maker,  "  that  having  made  diligent  search 
and  enquiry,  and  no  property  having  been 
found  in  this  f>arish,  it  is  returned  nulla 
bona,**  will  not  suffice  to  authorize  a  judg- 
ment against  the  surety.  Per  Curiam: 
The  law  makes  it  the  duty  of  the  sheriff  to 
call  upon  the  defendant  to  point  out  proper- 
ty, and,  in  case  he  is  unsuccessful,  to  call 
upon  the  plaintiff  to  do  the  same  thing. 
Here  no  such  request  was  made  from 
either,  and,  non  constat,  that  the  judgment 
would  not  have  been  paid  if  a  demsnd  had 
been  made  of  the  defendant.  Copley  v. 
Richardson,  512. 

25.  A  payment  on  account  made  by  the 
maker  of  a  promissory  note  to  a  person  not 
in  possession  of  the  note,  nor  authorized  by 
the  owner  of  the  note  to  receive  payment, 
and  which  was  never  received  by  the  own- 
er, will  not  entitle  the  maker  to  a  credit  for 
its  amount. 

26.  Where  the  title  of  a  holder,  before 
maturity,  of  a  negotiable  note,  is  not  afifected 
by  any  reasonable  suspicion,  a  mere  partial 
failure  of  consideration  between  the  original 
parties  is  not  sufficient  to  throw  upon  him 
the  burden  of  showing  for  what  value  he 
became  the  holder.  Tew  v.  Labiche  et  aL 
526. 


BOUNDARY. 
See  Laitd. 

BUILDER. 
See  Letting  and  Hikiitg  or  Labor,  &c. 

CESSIO  BONORUM. 
See  IirsoLVBNCT. 
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CITATION. 
See  Practice. 

CODES,  ARTICLES  OF,  CITED. 
I.  Civil  Code, 


ART. 

PAGE. 

ART. 

PAGE. 

ART. 

PAGE. 

25 

538 

1928 

79 12613 

356 

190 

365 

1934 

206  2615 

65 

221 

305 

1960 

14512622 

104 

230 

(i 

1965 

329  2675 

144 

332 

123 

»» 

365  2696 

40 

335 

520 

1967 

135 

2700 

tt 

356 

488 

1971 

tt 

2743 

97 

367 

375 

1982 

65  2744 

tt 

454 

126 

1987 

307  2746 

tt 

456 

ki 

1989 

3612807 

216 

457 

it 

it 

65 '2836 

330 

459 

ti 

tt 

329  2974 

413 

517 

193 

2188 

509 

2984 

ii 

518 

tt 

2203 

157 

tt 

490 

624 

i( 

2291 

144 

3018 

273 

573 

534 

2294 

79 

3019 

tt 

578 

389 

t( 

144 

3048 

42 

579 

11 

2304 

79 

3204 

9 

581 

534 

2367 

465 

3239 

97 

827 

33 

tt 

569  3257 

65 

829 

tt 

2380 

"  3280 

465 

858 

73 

2387 

328  3298 

227 

1035 

25 

2402 

513  3314 

ti 

1037 

it 

2417 

262  3333 

471 

n 

558 

2421 

65:3347 

303 

1041 

ii 

2422 

17313374 

416 

1111 

25 

2428 

29313384 

193 

1176 

334 

2455 

400  3387 

tt 

1272 

8 

2493 

128  3411 

172 

1289 

t( 

2494 

it 

3505 

126 

1290 

it 

2508 

51 

it 

171 

1520 

36 

it 

96 

3508 

136 

1733 

337 

2518 

430 

«t 

169 

1885 

146 

2590 

242 

tt 

171 

1886 

(t 

2612 

458 

3522 

262 

II.  Code  of  Practice. 

ART. 

PAGE. 

ART. 

PAGE. 

ART. 

PAGE. 

42 

553 

389 

212 

647 

293 

166 

(i 

394 

tt 

it 

307 

176 

.  296 

391 

206 

719 

36 

189 

363 

543 

106 

896 

487 

275 

184 

544 

it 

924 

415 

279 

372 

561 

401 

tt 

617 

280 

»t 

tt 

644 

970 

25 

296 

144 

578 

3 

1018 

123 

326 

62 

602 

18 

1042 

600 

376 

136 

603 

18 

COMMERCIAL 
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See  Law. 


COMMON  CARRIER. 

1.  Advances  made  to  the  captain  and 
owners  of  a  steamer  in  the  home  port,  con- 
fer no  privilege  on  the  party  by  whom  the 
advances  are  made  unless  he  be  subrogated 
to  the  privileges  on  the  claims  which  were 
paid  by  the  advance.  Hyde  et  al.  ▼.  Cul- 
ver et  al.  9. 

2.  Where  the  master  of  a  steamer,  by 
false  representations,  induces  an  agent  of  a 
third  person  to  ship  merchandize  on  hiB 
boat  at  a  ceitain  freight,  and  the  bill  of  Jad- 
ing states  that  the  merchandize  is  taken 
*•  with  the  privilege  of  re-shipping,"  and 
the  freight  is  re-shipped  on  another  boat, 
and  brought  to  the  port  of  destination,  the 
owner  of  the  merchandize  cannot  require 
its  delivery  before  paying  the  freight  due 
to  the  boat  on  which  it  was  so  re-shipped, 
the  contract  by  the  master  of  the  second 
boat  having  been  made  in  good  faith,  at  a 
reasonable  rate,  with  a  party  who  held  a 
possession  apparently  fair,  under  a  bill  of 
lading  authorizing  a  re-shipment.  The  bad 
faith  of  the  master  of  the  first  boat  should 
not  deprive  the  owners  of  the  second  boat 
of  the  remuneration  due  for  their  labor. 

3.  Where  an  agent  with  whom  mer- 
chandize had  been  deposited,  disobeys  the 
private  instructions  of  his  principal,  by  ship- 
ping it  contrary  to  the  orders  of  the  latter, 
a  third  person  who  acted  in  good  fiuth  and 
in  confidence  in  a  contract  made  as  to  the 
merchandize,  and  possession  transferred  by 
the  agent,  will  not  be  permitted  to  suffer. 

4.  Where  a  bill  of  lading  stipulates  lor 
the.  privilege  of  re-shipment,  a  second  car- 
rier to  whom  the  merchandize  is  transferred* 
will  have  a  lien  on  the  property  for  his 
freight.  He  is  not  the  mere  agent  of  the 
first  carrier.     Walker  v.  Cassaway^  19. 

6.  The  liability  of  the  owners  of  any 
ship,  vessel,  or  otlier  water  craft  to  the  owner 
of  any  slave  illegally  carried  from  one  part 
of  the  State  to  another,  under  the  Statute 
of  26  March.  1836,  only  exists  where  the 
roaster  of  the  vessel  would  be  subject  to 
the  pains  and  penalties  of  the  Statute  of  13 
February,  1816. 

6.  The  duty,  imposed  by  the  Statute  of 
13  February,  1816,  on  the  master  of  a  ves- 
sel who  discovers  a  fugitive  slave  on  board» 
to  land  him  at  the  nearest  place,  is  sub- 
stantially obeyed  by  landing  him  at  the 
nearest  place  where  he  can  be  landed  with 
reasonable  facility,  and  in  such  a  mode  as 
may  be  best  calculated  to  ensure  his  safe 
keeping.  It  would  be  unreasonable  to  re- 
quire a  captain  to  stop  in  the  night,  and  to 
go  on  shore  in  seaitsh  for  a  iustice  or  other 
inhabitant,  when,  by  proceeding  on  his  voy- 
age till  daylight  he  conki  reach  a  principal 
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town  of  the  State,  where  he  might  provide 
for  the  safety  of  the  slave,  and  give  pub- 
licity to  his  elopement.  Botts  v.  Cochrane, 
35. 

7.  Where  the  consignees  of  a  vessel, 
who  had  had  other  transactions  with  the 
owner,  make  advances  to  the  captain,  for 
services  and  supplies  furnished  to  the  ves- 
sel, for  towage,  pilotage,  custom-house 
charges,  and  furnish  him  with  cash  for  other 
purposes  not  shown,  and,  though  informed 
by  the  owner  of  his  intention  to  sell  the 
vessel,  take  a  bill  of  exchange  on  him,  drawn 
by  the  master  at  thirty  days,  for  the  amount^ 
and  permit  the  vessel  to  depart,  they  must 
be  considered  as  having  made  the  advances 
solely  on  the  personal  credit  of  the  owner, 
and  cannot  chiim  any  lien,  or  tacit  hypothe- 
cation, for  the  amount  advanced,  on  the  ves- 
sel in  the  hands  of  the  vendee  of  one  who 
had  purchased  the  vessel  while  on  her 
voyage  to  the  port  to  which  she  was  con- 
signed. 

8.  To  authorize  the  master  to  hypothe- 
cate a  vessel  by  bottomry,  it  must  appear 
that  the  advances  were  made  for  repairs,  or 
supplies,  necessary  for  the  voyage  or  the 
safety  of  the  vessel,  and  that  the  repairs  or  ' 
supplies  could  not  have  been  procured  on 
reasonable  terms,   nor  with  funds  in  the 
master's  control,  nor  upon  the  credit  of  the  | 
owner  independent  of  the  hypothecation,  j 
It  is  essential  to  the  lawful  exercise  of  this  I 
power  that,  no  other  means  of  procuring  ' 
funds,  at  the  place  at  which  they  were  re- 
quired, existed. 

9.  The  taking  of  a  bill  of  exchange  upon 
the  owner  of  a  vessel  for  advances  made 
to  the  master,  or  for  amounts  due  to  mate- 
rial-men, or  wages  to  seamen,  is  presump- 
tive evidence  that  the  credit  is  personal  to 
the  owner,  and  that  any  lien  on  the  vessel 
is  waived.  Hamed  v.  Churchman  et  aL, 
310. 

10.  Though,  in  a  contest  between  two  joint 
owners  of  a  steamer  as  to  the  extent  of  their 
respective  interests,  the  enrollment,  which 
states  merely  that  the  two  are  sole  owners, 
will  raise  a  presumption,  under  art.  2836 
C.  C,  that  the  joint  ownership  was  equal, 
it  may  be  rebutted  by  the  production  of 
the  books  and  papers  of  the  steamer,  which, 
under  the  circumstances,  are  equivalent  to 
a  written  title  in  favor  of  the  defendant ; 
and  parol  evidence  of  their  contents,  un- 
less specially  objected  to  as  secondary,  must 
receive  the  same  conaideration  as  the  books 
and  papera  themselves. 

11.  A  part  owner  of  a  steamer  or  vessel, 
who  owns  more  than  half  of  the  vessel,  and 
is  in  possession,  has  an  undoubted  right  to 
employ  her  in  her  usual  trade,  where  no 
objection  is  made  by  his  co-proprietor.  It 
ifl  only  where  the  owners  disagi'ee,  that 


there  is  any  conflict  in  the  jurisprudence 
of  maritime  nations  on  this  subject.  Nor 
will  this  right  of  employment  cease  by  the 
death  of  the  co-proprietor,  his  rights  aud 
obligations  being  transmitted  to  his  heii*s. 

12.  Where  one  of  the  part  owners  of  a 
steamer,  in  the  exercise  of  his  legal  rights, 
continues  the  steamer  in  her  usual  trade, 
after  the  death  of  his  co- proprietor,  without 
objection  on  the  part  of  the  heirs  or  repre- 
sentatives of  the  deceased,  any  loss  result- 
ing from  an  explosion  of  her  boilers  must 
be  borne  by  the  co-proprietors  in  propor- 
tion to  their  respective  interests,  unless  it 
be  shown  to  have  resulted  from  the  negli- 
gence or  misconduct  of  the  surviving  part 
owner.  And  where,  in  such  a  case,  the 
share  of  the  survivor  is  purchased  by  a  third 
person  after  the  explosion,  who  causes  the 
repairs  necessary  to  render  the  boat  fit  for 
navigation  to  be  made  in  a  prudent  manner 
and  in  good  faith,  without  objection  on  the 
part  of  the  heirs  or  representatives  of  the 
deceased,  and  the  repairs  are  proved  to  have 
increased  the  value  of  the  boat  more  than 
their  cost,  the  share  of  the  deceased  must, 
as  between  the  succession  itself,  and  the 
purchaser,  be  charged  with  its  proportional 
part  of  the  costs  of  the  repairs.  Jouan^ 
neau.  Curator,  v.  Shannon,  330. 

13.  A  consignee,  not  a  bond  fide  pur- 
chaser, and  who  has  made  no  advances  on 
the  shipment^  but  is  the  mere  agent  of  a 
consignor  who  had  attempted  to  defraud  his 
vendor  of  the  price  of  the  merchandise,  has 
no  greater  rights  than  the  vendee,  and  can- 
not defeat  the  vendor's  privilege,  where  the 
vendee  could  not. 

14.  Where,  after  the  shipment  of  mer- 
chandize and  the  delivery  of  bills  of  lading 
to  the  shipper,  the  merchandize  is  seques- 
tered at  the  suit  of  the  vendor  claiming  a 
privilege  for  the  price,  and  the  master  of 
the  ship  gives  the  consignee  prompt  notice 
of  the  sequestration,  and,  in  the  mean  time, 
takes  such  steps  in  the  case  as  will  arrest 
the  action  of  the  court  until  the  consignee 
can  assert  his  righta,  the  master  will  be  ex- 
cused for  not  delivering  the  merchandize, 
and  may  recover  from  the  plaintiff  in  the 
sequestration  an  indemnity  for  his  trouble 
and  loss  in  unloading  the  goods,  &c.  But 
where  the  master,  as  agent  of  the  ship- 
owners, bonds  the  property,  after  having 
been  notified  by  the  sequestration  that  the 
vendor  had  been  defrauded,  it  will  be  his 
duty,  on  arriving  at  his  port  of  destination, 
to  inquire  into  the  circumstances  of  the 
consignee's  title ;  and  if  he  has  any  doubt 
as  to  it,  to  protect  himself  by  a  bill  calling 
upon  the  vendor,  the  consignor  and  consig- 
nee, to  litigate  their  rights  among  them- 
selves ;  or,  to  refuse  to  deliver  the  property, 
if  satisfied  that  the  consignee  was  a  mere 
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agent,  and  not  a  consignee  for  value.  Where 
the  master,  in  such  a  case,  after  bonding 
the  property,  offers  no  proof  that  he  has 
delivered  the  merchandize,  nor  that  it  is  not 
still  in  his  possession,  he  will  be  responsible 
for  its  value ;  and  where  the  sequestration 
is  set  aside  for  irregularity,  and  no  recourse 
can  be  had  upon  the  bond,  a  personal  judg- 
ment will  be  rendered  against  him  for  that 
value. 

15.  Though  a  bill  of  lading  be  a  negoti- 
able instrument,  and  import  a  title  to  the 
shipment  in  the  holder,  excusing  him,  as  a 
general  rule,  from  the  necessity  of  proving 
that  he  has  given  any  value  for  it,  yet  such 
proof  is  necessary  where  evidence  has  been 
offered  to  establish  the  want,  or  failure,  or 
illegality  of  the  consideration,  or  that  the 
bill  had  been  lost  or  stolen  before  it  came 
into  the  possession  of  the  holder.  In  this 
respect  the  exercise  of  the  vendor's  privi- 
lege under  our  code  is  similar  to  the  com- 
mon law  right  of  stoppage  in  transitu,  which 
can  be  defeated  by  the  negotiation  of  the 
bill  of  lading  only  where  the  transferree  has 
received  it  in  good  faith  and  for  value. 
Wilson  et  aL  v.  Churchman,  452. 

16.  Where  a  vessel,  in  consequence  of 
unseaworthiness  existing  at  the  commence- 
ment of  the  voyage,  and  not  from  any  perils 
of  the  sea  or  accident,  is  compelled  to  put 
into  an  intermediate  port  for  repairs,  where 
she  is  kept  a  much  longer  time  than  neces- 
sary to  prepare  her  for  the  completion  of 
her  voyage,  the  owners  will  be  responsible 
to  the  freighters  for  any  damage  resulting 
from  the  delay  in  the  deliveiy  of  freight, 
occasioned  by  her  unseaworthiness  and  un- 
necessary detention. 

17.  Where  a  vessel  is  compelled  to  put 
into  an  intermediate  port  for  repairs,  it  is 
the  duty  of  the  master  to  cause  the  repaira 
to  be  made  without  any  unnecessary  delay, 
in  order  to  prosecute  his  voyage  to  the  port 
of  destination.  If  he  wait  for  orders  from 
the  owners  of  the  vessel,  the  latter  will  be 
responsible  to  the  freighters  for  any  damage 
resulting  from  the  delay. 

18.  Whatever  care  and  diligence  may 
have  been  shown  in  preparing  a  vessel  for 
her  voyage,  and  in  rendering  her  staunch 
and  strong  ,yet  if,  in  fact,  she  was  not  so,  the 
owners  will  be  responsible  for  any  damage 
resulting  therefrom  to  the  owners  of  freight, 
when  not  shown  to  have  been  caused  by 
stress  of  weather  or  accident. 

19.  Where  a  vessel  is  compelled  to  put 
into  an  intermediate  port  for  repairs,  the 
burden  of  proving  seaworthiness  at  the 
commencement  of  the  voyage  is  on  the 
owners  of  the  vessel. 

20.  The  value  of  merchandize  at  the  port 
of  destination  is  the  basis  of  valuation  in 
contracts  of  affreightment. 


21.  A  carrier  is  bound  not  only  to  trans- 
port goods  entrusted  to  him  safely,  but  to 
do  so  within  a  reasonable  time  ;  and  he  a 
bound  to  account  for  their  value  such  as  it 
may  be  at  the  expiration  of  that  time. 
Neither  the  acceptance  of  the  goods,  nor 
the  subsequent  disposal  of  them,  by  private 
sale,  by  the  owner,  will  be  a  bar  to  the  ac- 
tion. The  ascertaining  of  the  damage  sus- 
tained by  the  owner,  is  a  matter  resting  on 
the  ordinary  rules  of  evidence.  Ralkhont 
et  al.  V.  Neal  et  aL,  563. 

COMMUNITY. 
See  Husband   awd  Wife. 

COMPENSATION. 

1.  Though  a  defendant  have  omitted  to 
plead  in  compensation  in  an  action  against 
him  a  debt  due  to  him  by  plaintiff,  he  may, 
on  the  ground  that  compensation  takes  place 
by  mere  operation  of  law^,  oppose  ihe  com- 
pensation to  any  attempt  to  execute  the 
judgment ;  and  this,  though  at  the  time  of 
instituting  the  suit  against  him,  or  of  exe- 
cuting it,  the  claim  offered  in  compensation 
would  otiherwise  be  prescribed,  provided 
that  the  prescription  had  not  been  com- 
pleted at  the  time  when  the  debt  due  by 
him  was  payable.  RiddeLl  v.  Gormley, 
140. 

2.  Where  after  a  judgment  has  been 
rendered,  but  before  it  is  signed,  defendant 
purchases  a  judgmentrendered  against  plain- 
tiff' for  a  larger  amount,  and  takes  a  rule 
on  the  latter  to  show  cause  why  a  new  trial 
should  not  be  granted,  and  why,  in  case  of 
its  refusal,  the  judgment  should  not  be  de- 
clared to  be  extinguished,  the  rule  should 
be  made  absolute,  and  the  judgment  de- 
clared to  be  extinguished  by  compensation. 
C.  C.  2203.  Per  Curiam:  Plaintiff  would 
have  been  entitled  to  an  injunction,  and  no 
reason  has  been  suggested  why  affect  should 
not  be  given  to  the  plea  of  compensation  on 
the  trial  of  the  rule,  when  the  parties  were 
before  the  couit  with  their  evidence.  Pal- 
tison  et  al.  v.  Edmonston  et  al»y  157. 

3.  An  amount  due  to  a  commissioner, 
appointed  to  liquidate  a  bank  under  the  Sta- 
tute of  14  March,  1842,  for  arrears  of  sa- 
lary, will  be  extinguished  by  compensation, 
where  the  bank  was  a  judgment  creditor  of 
the  commissioner  for  an  equal  amount. 
Conrey  v.  Copland,  307. 

COMPROMISE. 

1.  A  transaction  entered  into  on  docn- 
ments  which  are  subsequently  discovered 
to  he  false,  is  null  in  ioto.    In  such  a  case  it 
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18  immaterial  to  enquire  to  what  extent  those 
false  documents  may  have  been  the  mov- 
ing or  determining  cause  of  the  transaction. 
C.  C.  3048.  The  Citizens'  Bank  v.  Den- 
nistoun  et  aL,  44. 


CONFLICT  OF  LAWS. 

1.  An  action  will  lie  in  this  State  for 
damages  done  to  the  property  of  the  plain- 
tiff by  a  steamer  in  another  State,  though 
by  the  laws  of  the  latter  the  action  would 
be  held  to  be  local.  Such  an  action  under 
our  laws,  is  a  personal  action.  Holmes  el 
al.  V.  Barclay  et  al.-,  63. 

2.  In  an  action  in  this  State  for  damages 
for  an  otfence  or  quasi-ojffence  committed  in 
another  State,  by  the  laws  of  which  a  jury 
might  have  allowed  interest  on  the  amount 
of  damages  assessed,  the  plaintiUs  may 
recover  interest  from  judicial  demand  on  the 
estimation  of  the  damage,  where  such  in- 
terest is  allowed  as  a  part  of  the  damages. 
Same  case,  64. 

3.  The  law  of  the  place  where  the  par- 
ties intend,  at  the  time  of  their  marriage, 
to  fix  theii^  domicil,  when  there  is  no  mar- 
riage contract  or  one  without  any  provision 
in  this  respect,  and  when  that  intention  is 
unequivocally  ascertained,  and  supported 
by  a  subsequent  removal  to  the  place  con- 
templated, governs  the  rights  resulting  from 
the  marriage. 

4.  Where  a  marriage  is  contracted  in  a 
State  in  which  the  husband  was  domiciled 
at  the  tinte,  and  there  was  no  change  of 
domicil,  nor  any  absolute  and  clear  inten- 
tion to  change  it,  before  the  receipt  by  the 
husband  of  the  property  of  the  wife,  the 
law  of  the  place  of  the  marriage  must  con- 
trol the  rights  of  the  wife. 

5.  By  the  laws  of  Virginia  and  Missis- 
sippi, money  and  bank  stock  bequeathed  to  a 
woman  subject  to  the  condition  of  being  re- 
turned to  the  estate  of  the  testator,  in  case 
of  her  dying  without  issue,  living  at  her 
death,  will  become  the  property  of  her  hus- 
band by  her  marriage  and  the  reduction  of 
it  into  possession  by  the  husband.  His 
obligation  to  return  the  amount  to  the  estate 
of  the  testator  in  case  of  the  wife's  death 
without  issue  living  at  the  time,  cannot  pre- 
vent his  acquiring  the  ownership  of  her  in- 
terest, which  is  personalty. 

6.  Where  money  and  bank- stock  were 
bequeathed  by  one  who  resided  and  died  in 
the  State  of  Virginia,  on  the  conditron  of  its 
being  returned  to  his  estate  in  case  of  the 
death  of  the  legatee  without  issue  living  at 
the  time  of  her  death,  and  the  legatee  re- 
moves to  this  State  and  dies  here  without 
issue  bequeathing  the  whole  of  the  property 
to  a  thhrd  person,  the  bequest  made  in  Vir** 
ginia,  being  valid  by  the  lawB  of  that  State, 


it  would  be  to  strain  the  policy  of  our  laws 
to  an  unreasonable  extent  to  refuse  to  en- 
force it  here,  in  a  contest  between  the  ex- 
ecutors of  the  first  testator  and  the  legatee 
under  the  will  made  in  this  State.  Hay- 
den  V.  Nutt  et  ux,f  65. 

7.  Deeds  of  trust  executed  in  the  Com- 
mon Law  States  are  regarded  by  the  law 
of  Louisiana,  not  as  sales,  but  as  mortgages. 
TUlman,  Trustee,  Sfc.  v.  Drake,  16. 

8.  Where  a  deed  was  executed  in  another 
State,  by  which  certain  slaves  were  con- 
veyed in  trust  to  secure  the  payment  of  a 
note  payable  to  the  creditor  or  bearer,  the 
slaves  remaining  in  the  possession  of  the 
debtor,  the  trustee  cannot,  in  case  of  the  re- 
moval of  the  slaves  to  tiiis  State,  enforce 
the  execution  of  the  trust,  nor  take  posses- 
sion of  the  slaves,  without  proof  of  the 
debter's'being  in  default  by  the  non-pay- 
ment of  the  note.  Without  such  proof  the 
trustee  would  be  responsible  for  any  loss 
sustained  by  the  debtor  from  a  seizure  of 
the  slaves.  Per  Curiam :  We  must  not  be 
understood  as  recognizing  the  right  of  trus- 
tees to  execute  trusts  created  on  slaves  act- 
ually within  this  State,  without  the  inter- 
vention of  judicial  proceedings.  Gaulden 
V.  McPhaul,  7<>. 

9.  What  constitutes  tide  and  what  seizin, 
or,  in  the  language  of  our  law,  the  posses- 
sion as  owner  of  immovable  property,  must 
be  determined  by  the  law  of  the  place 
where  it  is  situated,  and  that  is  the  only 
law  which  can  determine  whether  a  cove- 
nant of  title  and  seizin  has  been  broken  or 
not. 

10.  A  covenant  of  warranty,  in  an  act  of 
sale  executed  here,  of  land  in  another  State, 
is  a  contract  to  be  performed  in  that  State, 
and  what  amounts  to  a  fulfillment  or  breach 
of  it  must  be  determined  by  its  laws. 
Kling  V.  Sejour  et  nx.,  128. 

11.  Prescription  is  governed  by  lex  fori. 
Young,  State  Commissioner,  Sfc.  v.  Cross- 
grove.  Administrator,  233 ;  and  Brown  v. 
Stone,  235. 

12.  An  action  on  a  promissory  note,  com- 
menced by  attachment  against  a  non-resi- 
dent maker,  by  whom  the  note  was  execu- 
ted in  the  State  of  A.,  where  he  resided, 
payable  in  the  State  of  M.,  cannot  be  main- 
tained here  after  the  time  required  to  pre- 
scribe the  note  by  our  laws,  on  the  ground 
of  the  claim  not  having  been  prescribed  by 
the  laws  of  M.  Per  Curiam:  The  maker 
having  lived  in  A.  at  the  time  he  became  a 
])arty  to  the  note,  plaintiff  could  not  have 
contemplated  his  bringing  or  keeping  him- 
self within  the  jnrisdictkin  of  M.,  and  he 
cannot  be  considered  as  having  done  any 
act  by  which  his  creditor  has  been  prevented 
from  cdlecting  his  debt.  Braitm  v.  SUme, 
235. 
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13.  A  marriage  settlement,  executed  in 
another  State,  where  the  property  was  sit- 
uated  and  where  the  parties  resided  at 
the  time,  if  valid  by  its  laws,  cannot  be  af- 
fected by  the  subsequent  removal  of  the 
parties  to  this  State.  Young  et  al.  v. 
TempUtan  et  al.<,  254. 


CONSTITUTION. 

I.  Of  State,  1812. 
Art.  4,  8.  12,        .         .         page  248 


II.  Of  Stale,  1845. 

Art.  63,  ...        .  page  13,    83 

"70, •.    248 

«»    71, 663 

««  107, 182,  344 


CONSIGNEE. 
See  Mahdate. 

CONTINUANCE. 
See  Practice. 

CONTRACTS. 
See  Obligations. 

CORPORATIONS. 

1.  An  aBsessment  by  a  city  corporation 
to  contribute  to  the  expense  of  paving,  is 
not  a  tax.  City  of  Lafayette  v.  The  Male 
Orphan  Asylum,  1 . 

2.  The  powers  vested  in  police  juries 
and  other  political  corporations  must  be  ex- 
ercised by  ordinances  general  in  their  opera- 
tion. •  De  Ben  v.  Gerard,  30, 

3.  The  power  to  relieve  the  indigent 
sick,  especially  in  time  of  epidemic  disease, 
and  to  provide  for  the  poor  who  are  unable 
to  labor,  is  inherent  in  every  municipal  cor- 
poration. Vionet  v.  The  First  Municipal- 
ity, 42. 

4.  Where  judgment  is  rendered  in  &vor 
of  a  municipal  corporation  in  an  action  for 
fJie  removal  of  buildings  alleged  to  be  on 
land  reserved  by  law  for  public  road,  if  the 
jury  find  that  they  are  in  a  public  place, 
and  do  not  come  under  the  provisions  of 
art.  868  C.  C,  no  damages  can  be  aUowed 
to  the  proprietor. 


6.  No  silence  or  length  of  time  can  de- 
prive a  corporation  of  its  power  over  public 
places,  [ts  inaction  may  give  an  estate  by 
sufferances,  but  nothing  more. 

6.  A  question  as  to  the  breaddi  of  tend 
which  a  municipal  corporation  has  a  right 
to  require  for  the  construction  of  a  road 
and  levee  is,  within  certain  limits,  an  ad- 
ministrative question,  to  be  left  to  the  dis- 
cretion of  the  local  authority.  Mayor^  tfc. 
of  Thibodeaux v.  Maggiol'u  73. 

7.  Though  it  be  conceded  that  an  iikcor- 
porated  company,  not  empowered  by  ite 
charter  to  declare  the  forfeiture  of  the  shares 
of  stockholders  who  may  be  in  default  by 
the  non-payment  of  enstalknents  due  for 
the  price  of  stock,  cannot  enact,  through 
its  board  of  directors,  a  by-law  subjecting 
them  to  such  a  forfeiture,  yet  where,  after 
the  organization  of  such  a  company,  a  by- 
law is  adopted  at  a  meeting  of  the  stock- 
holders, declaring  that  the  failure  to  pay 
any  installment  due  for  stock  shall  operate 
a  forfeiture,  in  favor  of  the  company,  of  the 
shares  on  which  such  installments  may  be 
due  and  of  all  previous  payments  thereon,  and 
the  evidence  shows  that  the  by-law  received 
the  general  acquiescence  of  the  stockhold- 
ers, a  stockholder,  whose  stock  had  been 
declared  forfeited  under  the  by-law,  and 
who,  though  not  at  the  meeting  at  which 
the  by-law  was  adopted,  is  shown  to  have 
assented  to  it,  and  whose  certificates  of 
stock,  signed  by  the  president  and  secretary, 
and  offered  in  evidence  by  himself,  acknowl- 
edging the  payment  of  the  first  installment^ 
contain,  at  the  bottom  of  each,  a  printed  copy 
of  the  by-law,  will  not  be  albwed  to  re- 
cover from  the  company,  on  the  winding  up 
of  its  business,  the  amount  paid  on  his 
stock.  Per  Curiam:  The  acceptance  of 
the  certificates  in  the  form  in  which  they 
were  delivered,  was  a  tacit  acquiescence  in, 
and  submission  to,  the  by-law ;  and  it  be- 
came the  law  between  the  party  by  whom 
it  was  accepted  and  his  fellow  stockholders. 
No  rule  of  law  forbids  the  stockholders  to 
form  such  a  convention  with  each  other ; 
it  is  not  forbidden  by  the  terms  of  the  char- 
ter, and  cannot  be  held  to  be  against  public 
policy;  and,  although  the  silence  of  the 
charter  is  a  strong  argument  against  the  im- 
plication of  such  a  power  as  an  incident  to 
the  administration  of  the  corporation,  it  is 
no  reason  for  frustrating  the  wishes  and 
agreement  of  the  stockholders  themselves. 
Regarding  the  question  as  one  of  contract, 
the  stockholder  whose  shares  have  been  for- 
feited, has  no  equitable  claim  forjrelief. 
Lesseps  et  «x.  v.  Architects*  Co.  of  New 
Orleans,  316. 

8.  Where  the  right  of  parties  who  re- 
present a  coiporation  is  not  contested  in  the 
court  below,  it  cannot  be  exanuned  od  ap- 
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peai.     Player  y.  Tarkingion^  Sheriffs  tt  aL 
396. 

9.  The  power  of  removiDg  certain  muni- 
cipal officers  for  negligence  or  malfeasance, 
and  of  declaring  their  offices  vacant  and  or- 
dering a  new  election,  conferred  upon  the 
City  Council  of  Lafayette  by  sec.  11  of  the 
Stat,  of  29  April,  1846,  to  be  exercised  *'by 
a  yote  of  two  thirds  of  that  body,**  must  be 
construed  as  meaning  two  thirds  of  that 
body  as  legally  constituted  by  the  presence 
of  a  quorum,  and  not  two  thirds  of  the 
whole  number  of  members  composing  the 
council.  Wamock  v.  City  of  Lafaytite^ 
419. 

10.  Where  a  municipal  corporation  rati- 
fies the  tortious  acts  of  its  agents,  it  will  be 
liable  therefor,  although  those  acts  were  not 
done  by  the  authority  of  the  city  govern- 
ment. 

11.  The  general  rule  in  regard  to  the  al- 
lowance of  damages  under  our  law  is  that 
established  by  art.  2294  C.  C,  by  which 
the  reparation  must  be  equal  to  the  injury. 
An  exception  is  made  to  this  rule  by  art. 
1928  C.  C.  in  relation  to  damages  resulting 
from  offences,  quasi-offences,  and  quasi-con- 
tracts,'which  declares  that  in  such  cases 
much  discretion  must  be  left  to  the  judge 
or  jury;  but  this  discretion  is  not  unlimited, 
And,  in  this  respect,  our  jurisprudence  dif- 
fers from  that  of  England.  McGary  v. 
City  of  Lafayette,  440. 


COSTS. 

A  party  will  not  be  liable  for  costs  where 
«he  deposits  in  court  the  amount  actually 
due  by  her;  but  where  she  contends  that 
«he  is  liable  only  for  a  sum  less  than  the 
result  of  die  litigation  shows  to  have  been 
due  by  her,  she  will  be  bound  for  the  costs. 
Allan,  Executrix,  v.  WUU  et  al^  97. 


COURTS. 
I.  Supreme  Court. 

1.  The  fact  that  a  judge  of  the  Supreme 
Court  was  absent  from  the  bench  at  the 
time  of  the  argument  of  a  case,  will  not 
disqualify  him  mm  taking  a  part  in  its  de- 
cision. Matter  of  N.  O.  Improvement  Sf 
Batdcing  Co.,  on  rule,  478. 

II.  Dittrict  Courts. 

2.  The  terms  of  the  district  court  of  New 
Orleans  must  be  considered,  for  the  pur- 1 
pose  of  appeal  under  the  Statute  of  22d 


March,  1643,  as  monthly,  although,  in  fact 
those  courts  sit  continuously  fi*om  Novem- 
ber to  July.  Cuddy  et  al.  v.  Belleville 
Iron  Works  Co.^  682. 

III.  Courts  generally- 

3.  An  injunction  will  not  lie  to  restrain 
a  municipal  corporation  from  instituting 
suits  before  a  justice  of  the  peace,  against 
a  party  for  infractions  of  an  ordinance  of 
the  municipality,  where  an  appeal  will  lie 
from  the  decisions  of  the  justice  to  the  Su- 
preme Court.  The  jurisdiction  of  the  jus- 
tice cannot  cannot  be  thus  interfered  with. 
Devron  v.  First  Municipality,  11. 

CRIMINAL  LAW. 
I.  Bail  and  Forfeited  Bands. 

1.  Though  there  be  no  proof  that  a  judg- 
ment, rendered  against  the  principal  and 
surety  in  a  bond  taken  by  one  of  the  re- 
corders of  the  city  of  New  Orleans  for  the 
appearance  of  the  principal  to  answer  a 
charge  of  assault  and  battery,  was  ever  no- 
tified to  the  parties,  it  cannot  be  set  aside, 
under  the  provisions  of  the  stat.  of  11 
March,  1837,  af^er  the  lapse  of  ten  days 
from  the  date  of  an  offer  made,  with  the 
assent  of  the  principal,  by  the  surety,  in 
court,  to  surrender  his  principal,  and  of  an 
application  by  the  surety  for  the  cancelling 
of  the  mortgage  resulting  from  the  record- 
ing of  the  judgment  in  the  mortgage  office. 
Slate  V.  FarronetaL,  276. 

2.  Where  a  bond  entered  into  by  a  pris- 
oner and  his  sureties,  under  the  stat.  11 
March,  1837,  s.  1,  for  the  appearance  of 
the  principal  at  a  term  of  court,  does  not 
describe  the  offence  conunitted,  nor  that  for 
which  the  party  is  bound  to  answer,  the 
condition  being  merely  for  his  appearance 
at  a  term  of  court  and  remaining  there  un- 
til discharged,  no  judgment  can  be  rendered 
against  the  parties  to  the  bond.  State  v. 
IVooten,  616. 

n.  Prosecution  and  Defence. 

3.  Where,  at  the  instance  of  the  counsel 
for  the  accused,  the  judge,  in  his  charge  to 
the  jury,  states  his  opinion  as  Xo  the  credi- 
bility of  a  witness,  and,  on  the  return  of  the 
jury  into  court  for  further  instructions,  re- 
peats what  he  originally  stated  respecting 
tiie  witness,  the  accused  cannot  object  to 
it.     The  State  v.  Summers,  27. 

4.  Section  3  of  the  statute  of  6  March, 
1619.  punishing  any  person  '*who  shall  in- 
veigle, steal,  or  carry  away  any  slave,  so 
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that  the  owner  of  such  slave  shall  be  de- 
prived of  the  use  and  benefit  of  such  slave,*' 
creates  several  offences,  and  a  separate 
indictment  for  any  one  of  them  would  be 
good ;  but  they  may  all  be  charged  conjunc- 
tively in  one  count.  When  a  statute 
enumerates  several  offences  connected 
with  the  same  transaction,  or  the  intent  ne- 
cessary to  constitute  such  offences,  disjunc- 
tively, they  may  all  be  alleged  cumulatively 
in  one  count,  and  in  that  event  roust  be 
charged  with  the  indictment  conjunctively. 

5.  A  nolle  prosequi  may  be  entered  up- 
on one  count  of  an  indictment,  and  a  judg- 
ment be  claimed  on  the  remaining  counts, 
even  after  a  general  verdict.  The  State  v. 
Banton.  31. 

6.  Where  a  prisoner,  on  being  brought 
to  the  bar,  declares  that  he  is  ready  for  trial, 
and  accepts  the  jurors  summoned  to  pass 
upon  the  charges  preferred  agt^nst  him,  he 
cannot  afterwards  object  that  a  copy  of  the 
indictment  was  not  served  upon  him.  State 
V,  Hernandez^  379. 

7.  It  is  no  objection  to  the  validity  of  an 
indictment  that  several  offences  of  the  same 
nature,  and  upon  which  the  same  or  a  sim- 
ilar judgment  may  be  given,  are  charged  in 
different  counts. 

8.  A  count  for  larceny  may  be  joined,  in 
the  same  indictment,  with  one  for  receiving 
stolen  goods. 

9.  A  fiQlle  prosequi  may  be  entered  up- 
on one  count  of  an  indictment,  and  a  judg- 
ment claimed  on  the  remaining  count,  even 
after  a  general  verdict.  State  v.  Crosby  et 
al.y  434. 

10.  A  count  for  larceny  may  be  joined, 
in  the  same  indictment,  with  one  for  jeceiv. 
ing  stolen  goods. 

11.  Though  the  different  counts  of  an 
information  be  attached  together  by  wafers, 
it  is  not  necessary  that  each  count  should 
be  signed  by  the  prosecuting  officer. 

12.  The  different  counts  of  an  informa- 
tion are  sufficiently  identified  as  one  pro- 
ceeding, by  being  attached  together  by  wa- 
fers. 

13.  It  is  discretionary  with  the  judge  of 
the  first  instance  to  direct  the  acquittal  of 
one  of  several  prisoners  on  trial  for  larceny 
and  receiving  stolen  goods,  that  he  may  tes- 
tify on  the  trial  of  the  rest,  if,  in  his  opinion, 
the  charge  against  him  be  unsupported. 
The  State  v.  McLane,  436. 

14.  The  description,  in  an  information 
for  larceny,  of  the  party  injured,  as  /.  B. 
Kirklandi  though  his  real  name  be  Isaac 
B.  Kirklandi  is  sufficient. 

15.  Where  there  is  but  one' count  in  an 
information  for  larceny,  those  parts  which 
are  defective  by  reason  of  the  failure  to 
aver  the  value,  may  be  rejected  as  surplus- 
age, without  affecting  its  validity ;  and  the 


conviction  as  to  the  remainder  will  be  good, 
under  a  general  verdict. 

16.  Although,  in  general,  it  is  necessary 
to  use  the  precise  technical  expressions  of 
the  statute,  in  describing  an  offence,  a  vaiia- 
ance  which  does  not  alter  the  sense  of  a 
material  part  of  the  statute,  wiU  not  vitiate 
an  information.  As  where  a  statute  pun- 
ishes *»the  robbery  or  larceny  of  bank  notes, 
obligations,"  &c.,  an  information  charges 
the  larceny  of*' one  note  on  the  bank  of 
Mobile,"  "one  note  of  the  bank  of  Alabama," 
''of  die  goods  and  chattels,"  &c.;  the 
terms  "  bank  notes,"  and^notee  of  a  bank," 
being,  in  common  parlance,  synonymous. 

17.  It  is  sufficient  in  an  information  for 
larceny,  under  section  10  of  the  stat.  of  4 
May,  1805,  to  aver  that  the  notes  which 
were  the  subject  of  the  larceny,  were  the 
"goods  and  chattels"  of  the  person  entided 
to  them  ;  it  is  not  necessary  that  it  should 
be  stated  that  they  were  his  ^^property." 
The  word  "chattels,"  used  in  such  a  case, 
signifies  property  and  ownership.  State  v. 
Vanderlip,  444. 

III.  Jury  and  Verdict. 

18.  A  verdict  will  not  be  set  aside,  on  the 
ground  that  the  jury,  while  deliberating, 
conversed  with  a  deputy  sheriff  who  sat  at 
the  same  table  with  them  at  supper,  where 
they  were  kept  together  during  the  ad- 
journment of  the  court,  and  the  conversa- 
tion does  not  relate  to  the  trial,  and  could 
not  have  produced  any  effect  on  their  de- 
cision. Where  jurors  have  not  been  per- 
mitted to  separate,  thebr  verdict  will  not  be 
set  aside  unless  the  tendency  of  the  irregu- 
larity complained  of  has  been  to  inflnence 
their  deliberations.  The  mere  presence  of 
an  officer  could  have  no  influence  on  them. 

19.  A  jury,  kept  together  during  the  ad- 
journment of  the  court,  are  entiti^  to  ne- 
cessary refreshments,  if  furnished  at  their 
own  expense. 

20.  A  prisoner  is  entitied  to  the  assis- 
tance of  his  counsel  in  exercising  his  right 
of  challenge.  A  verdict  cannot  be  sustained 
where  this  right  is  refused.  JTu  State 
V.  Summers,  26* 

21.  It  is  only  in  capital  cases  tiiat  juries 
are  not  permitted  to  separate  after  having 
been  sworn.  In  cases  not  capital,  it  is  dis- 
cretionary with  the  judge,  until  his  charge 
has  been  delivered,  to  permit  the  jury  to 
separate.     State  v.  Crosby  et  al;  434. 

IV.  Appeal. 

22.  No  ai^peal  will  lie  from  a  jndgmeot^ 
sentencing  one  prosecuted  under  the  stat* 
2d  of  Apffil,  1832,  for  selling  intoxicating 
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liqnors  to  r  slave  without  the  consent  of  his 
master,  to  forfeit  any  license  held  by  him, 
and  to  be  forever  deprived  of  the  right  of 
holding  such  a  license  in  future,  and  con- 
demning him  to  pay  a  fine  of  three  hundred 
doilara  and  the  costs  of  prosecution,  or  to 
remain  in  jail  until  such  fine  and  costs,  and 
jail  fees  are  paid,  for  a  term  not  exceeding 
six  months.  Per  Cur:  The  fine  is  not  suf- 
ficient to  give  jurisdiction;  the  forfeiture 
gives  no  jurisdiction  of  itself,  nor  can  it  aid 
the  deficiency  of  the  fine  in  that  respect; 
and  the  costs,  being  matters  of  course,  can 
have  no  such  eflfect.  State  v.  Monasterioy 
380. 

23.  The  jurisdiction  of  the  Supreme  Court 
being  limited  by  the  constitution,  in  crimi- 
nal cases,  to  questions  of  law  alone,  no  ap- 
peal will  lie  from  an  order  of  the  judge  of 
the  first  instance,  overruling  an  application 
for  a  new  trial  made  on  the  ground  of  new- 
ly discovered  evidence,  where  the  applica- 
tion was  refused  by  the  judge  because  he 
did  not  believe  the  affidavit  of  the  prisoner. 
Per  Curiam :  We  cannot  review,  in  crimi- 
nal cases,  the  acts  of  a  judge  of  the  first 
instance,  resting  in  his  discretion.  There 
is  nothing  in  the  stat.  of  1846,  providing  for 
the  mode  of  bringing  criminal  cases  before 
this  court,  which  affects  the  question  un- 
der consideration.  It  depends  upon  the 
constitution  alone.     State  v.  Hunt,  438. 

24.  To  enable  an  appellate  court  to  de- 
termine whether  a  decision,  of  the  judge 
of  the  first  instance  be  within  the  legal  dis- 
cretion vested  in  him,  all  the  facts  material 
to  the  decision  must  appear  from  the  bill  of 
exceptions.     State  v.  Brown,  605. 


V.  Of  Crimindl  Law  generally. 

25.  Decision  in  State  v.  Dick,  ante  p. 
182,  as  to  the  liability  of  a  slave  to  be  pun- 
ished for  murder,  in  killing  another  slave, 
afiHrmed. 

26.  After  conviction  it  is  useless  to  en- 
quire by  what  authority  the  accused  was 
arrested. 

27.  The  provision  of  section  13  of  the 
Stat,  of  1  June,  1846,  directing  that  an  aiii- 
davit  be  made  before  the  arrest  of  a  slave, 
is  intended  for  the  protection  of  his  owner, 
who  cannot  be  required  to  surrender  his 
slave  until  facts  shall  have  been  sworn  to 
authorizing  a  prosecution.  The  neglect  of 
the  master  to  insist  on  this  right,  is  not  an 
irregularity  of  which  the  slave  can  com- 
plain. 

28.  The  statute  imposing  on  the  district 
attorneys  the  duty  of  prosecuting  slaves  ac- 
cused of  capital  crimes,  does  not  render 
their  presence  necessary  to  the  validity  of 
jsuch  proceedings.    All  the  courts  of  the 


State  are  empowered  to  appoint  counsel  to 
prosecute  on  behalf  of  the  State,  in  the 
event  of  the  absence  of  the  district  attorney. 
Stat,  of  28  January,  1817,  s.  20. 

29.  An  objection  that  a  second  justice 
of  the  peace  was  not  present  to  aid  in  se- 
lecting the  ten  owners  of  slaves  for  the  trial 
of  a  slave  under  the  stat.  of  1  June,  1846, 
must  be  made  before  the  persons  selected 
are  swom.  If  they  are  permitted  to  be 
sworn,  without  objection,  it  will  be  a  waiver 
of  the  irregularity. 

30.  Where  one  accused  of  a  crime  is 
prosecuted  as  a  slave,  and  he  submit  to  a 
trial  without  objection,  the  fact  of  his  being 
a  slave  will  be  considered  so  far  admitted 
as  to  exempt  the  State  from  proving  the 
slavery. 

31.  The  Stat,  of  1  June,  1846,  provid- 
ing for  the  trial  of  slaves,  does  not  require 
that  the  sentence  should  be  signed  by  both 
justices  of  the  peace.  The  signature  of 
one  is  sufficient.     State  v.  Jerry,  190. 

32.  The  exculpatory  oath  authorized  by 
sec.  17  of  the  stat.  of  7  June,  1806,  to  be 
taken  by  a  party  prosecuted  under  that 
statute  for  the  cruel  treatment  of  a  slave, 
in  the  absence  of  any  witness,  is  not  con- 
clusive of  the  innocence  of  the  accused,  but 
must  be  received  and  weighed  as  other  evi- 
dence, and  may  be  rebutted.  The  State  v. 
Morris,  177. 

33.  Where,  after  the  evidence  had  been 
concluded  in  a  prosecution  for  murder,  the 
attorney  for  the  State  states  to  the  judge, 
out  of  the  hearing  of  the  jury,  that  no  case 
had  been  made  out  against  the  prisoner, 
but  makes  no  offer  to  discontinue  and  the 
court,  taking  a  different  view  of  the  evidence, 
communicates  the  opinion  of  the  prosecu- 
ting attorney  to  the  jury,  tbe  court  cannot 
be  required  to  charge  Uie  jury  that  they 
were  bound  to  acquit  the  prisoner  in  conse- 
quence of  a  virtual  abandonment  of  the 
prosecution.  The  jury  should  be  charged 
that,  they  were  not  bound  by  the  opinion  of 
the  prosecuting  officer,  but  were  bound  to 
examine  the  case  and  decide  according  to 
their  oaths.  Per  Curiam:  Wit^hout  a  propo- 
sition on  the  part  of  the  State,  assented  to 
by  the  prisoner,  the  issue  had  necessarily 
to  be  submitted  to  the  jury;  and,  when 
thus  submitted,  they,  and  not  the  prosecu- 
ting officer,  were  the  judges  of  the  guilt  or 
innocence  of  the  accused. 

34.  The  opinions  of  medical  men,  exam- 
ined as  witnesses  in  a  prosecution  for  mur- 
der, as  to  the  cause  of  the  death,  are  not 
conclusive  upon  the  jury.  Their  testimony 
must  be  weighed  by  the  jury,  as  other  evi- 
dence.    State  V.  Bailey,  376. 

35.  The  stat.  of  8th  March,  1841,  pro- 
viding that  "in  all  criminal  prosecutions  in 
the  Criminal  Court  of  the  First  District,  for 
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that  the  owner  of  such  slave  shall  be  de- 
prived of  the  use  and  benefit  of  such  slave,'* 
creates  several  offences,  and  a  separate 
indictment  for  any  one  of  them  would  be 
good ;  but  they  may  all  be  charged  conjunc- 
tively in  one  count.  When  a  statute 
enumerates  several  offences  connected 
with  the  same  transaction,  or  the  intent  ne- 
cessary to  constitute  such  offences,  disjunc- 
tively, they  may  all  be  alleged  cumulatively 
in  one  count,  and  in  that  event  must  be 
charged  with  the  indictment  conjunctively, 
6.  A  Tiolle  prosequi  may  be  entered  up- 
on one  count  of  an  indictment,  and  a  judg- 
ment be  claimed  on  the  remaining  counts, 
even  after  a  general  verdict.  The  State  v. 
Banton^  31. 

6.  Where  a  prisoner,  on  being  brought 
to  the  bar,  declares  that  he  is  ready  for  trial, 
and  accepts  the  jurors  summoned  to  pass 
upon  the  charges  preferred  agi^nst  him,  he 
cannot  afterwards  object  that  a  copy  of  the 
indictment  was  not  seized  upon  him.  State 
V.  Hernandez^  379. 

7.  It  is  no  objection  to  the  validity  of  an 
indictment  that  several  offences  of  the  same 
nature,  and  upon  which  the  san^e  or  a  sim- 
ilar judgment  may  be  given,  are  charged  in 
different  counts. 

8.  A  count  for  larceny  may  be  joined,  in 
the  same  indictment,  with  one  for  receiving 
stolen  goods. 

9.  A  nolle  prosequi  may  be  entered  up- 
on one  count  of  an  indictment,  and  a  judg- 
ment claimed  on  the  remaining  count,  even 
after  a  general  verdict.  Slate  v.  Crosby  et 
aLy  434. 

10.  A  count  for  larceny  may  be  joined, 
in  the  same  indictment,  with  one  for  xeceiv- 
ing  stolen  goods. 

11.  Though  the  different  counts  of  an 
information  be  attached  together  by  wafers, 
it  is  not  necessary  that  each  count  should 
be  signed  by  the  prosecuting  officer. 

12.  The  different  counts  of  an  informa- 
tion are  sufficiently  identified  as  one  pro- 
ceeding, by  being  attached  together  by  wa- 
fers. 

13.  It  is  discretionary  with  the  judge  of 
the  first  instance  to  direct  the  acquittal  of 
one  of  several  prisoners  on  trial  for  larceny 
and  receiving  stolen  goods,  that  he  may  tes- 
tify on  the  trial  of  the  rest,  if,  in  his  opinion, 
the  charge  agiunst  him  be  unsupported. 
The  StaU  v.  McLant,  436. 

14.  The  description,  in  an  information 
for  larceny,  of  the  party  injured,  as  /.  B. 
Kirklandy  though  his  real  name  be  Isaac 
B,  Kirkland,  is  sufficient. 

15.  Where  there  is  but  one' count  in  an 
information  for  larceny,  those  parts  which 
are  defective  by  reason  of  the  fiulure  to 
aver  the  value,  may  be  rejected  as  surplus- 
age, without  affecting  its  validity ;  and  the 


conviction  as  to  the  remainder  will  be  good* 
under  a  general  verdict. 

16.  Although,  in  general,  it  is  necessary 
to  use  the  precise  technical  ezpreasioDS  of 
the  statute,  in  describing  an  oflfence,  a  Taria- 
ance  which  does  not  dter  the  sense  of  a 
material  part  of  the  statute,  will  not  vitiate 
an  information.  As  where  a  statute  pun- 
ishes **the  robbery  or  larceny  of  bank  notesj 
obligations,*'  &;c.,  an  information  charges 
the  larceny  of*' one  note  on  the  bank  of 
Mobile,"  ''one  note  of  the  bank  of  Alabama,'* 
''of  the  goods  and  chattels,**  &c.;  the 
terms  "  bs^k  notes,'*  and  "notes  of  a  bank," 
being,  in  common  parlance,  synonymous. 

17.  It  is  sufficient  in  an  information  for 
larceny,  under  section  10  of  the  stat.  of  4 
May,  1805,  to  aver  that  the  notes  which 
were  the  subject  of  the  larceny,  were  the 
"goods  and  chattels**  of  the  person  entitled 
to  them  ;  it  is  not  necessary  that  it  should 
be  stated  that  they  were  his  "[Mioperty." 
The  word  "chattels,"  used  in  such  a  case, 
signifies  property  and  ownership,  StaU  v. 
Vanderlipf  444. 

III.  Jury  and  Verdict. 

18.  A  verdict  will  not  be  set  aside,  on  the 
ground  that  the  jury,  while  deliberating, 
conversed  with  a  deputy  sheriff  who  sat  at 
the  same  table  with  them  at  supper,  where 
they  were  kept  together  during  the  ad- 
jouniment  of  the  court,  and  the  conversa- 
tion does  not  relate  to  the  trial,  and  could 
not  have  produced  any  effect  on  their  de- 
cisk>n.  Where  jurors  have  not  been  per- 
mitted to  separate,  thehr  verdict  will  not  be 
set  aside  unless  the  tendency  of  the  irregu- 
larity complained  of  has  been  to  influence 
their  deliberations.  The  mere  presence  of 
an  officer  could  have  no  influence  on  them. 

19.  A  jury,  kept  together  during  the  ad- 
journment of  the  court,  are  entitled  to  ne- 
cessary refreshments,  if  furnished  at  their 
own  expense* 

20.  A  prisoner  is  entitled  to  the  assis- 
tance of  his  counsel  in  exercising  his  right 
of  challenge.  A  verdict  cannot  be  sustained 
where  this  right  is  refused.  The  StaU 
v.  Summers,  26* 

21.  It  is  only  in  capital  cases  that  juries 
are  not  permitted  to  separate  after  having 
been  sworn.  In  cases  not  capital,  it  is  dis- 
cretionary with  the  judge,  until  his  charge 
has  been  delivered,  to  permit  the  jury  to 
separate.    State  v.  Crjosby  et  al.,  434. 

lY.  AppeaL 

22.  No  appeal  will  lie  fnmi  a  judgment^ 
sentencing  one  prosecuted  under  the  stat. 
2d  of  AfffU,  1832,  for  selling  iotozicatiog 


CRIMINAL  LAW.  IV.  V. 


605 


liqnoTs  to  a  slave  without  the  consent  of  his 
xoaster,  to  forfeit  any  license  held  by  him, 
and  to  be  forever  deprived  of  the  right  of 
holding  such  a  license  in  future,  and  con- 
demning him  to  pay  a  fine  of  three  hundred 
dolIai*s  and  the  costs  of  prosecution,  or  to 
remain  in  jail  until  such  fine  and  costs,  and 
jail  fees  are  paid,  for  a  term  not  exceeding 
six  months.  Per  Cur :  The  fine  is  not  suf- 
ficient to  give  jurisdiction;  the  forfeiture 
gives  no  jurisdiction  of  itself,  nor  can  it  aid 
the  deficiency  of  the  fine  in  that  respect; 
and  the  costs,  being  matters  of  course,  can 
have  no  such  eflfect.  State  v.  Monasterio, 
380. 

23.  The  jurisdiction  of  the  Supreme  Court 
being  limited  by  the  constitution,  in  crimi- 
nal cases,  to  questions  of  law  alone,  no  ap- 
peal will  lie  from  an  order  of  the  judge  of 
the  first  instance,  overruling  an  application 
for  a  new  trial  made  on  the  ground  of  new- 
ly discovered  evidence,  where  the  applica- 
tion was  refused  by  the  judge  because  he 
did  not  believe  the  afiddavit  of  the  prisoner. 
Per  Curiam :  We  cannot  review,  in  crimi- 
nal cases,  the  acts  of  a  judge  of  the  first 
instance,  resting  in  his  discretion.  There 
is  nothing  in  the  stat.  of  1846,  providing  for 
the  mode  of  bringing  criminal  cases  before 
this  court,  which  afifects  the  question  un- 
der consideration.  It  depends  upon  the 
constitution  alone*     Slate  v.  Hunt,  438. 

24.  To  enable  an  appellate  court  to  de- 
termine whether  a  decision,  of  the  judge 
of  the  first  instance  be  within  the  legal  dis- 
cretioa  vested  in  him,  all  the  facts  material 
to  the  decision  must  appear  from  the  bill  of 
exceptions.     State  v.  Brown,  505. 


V.  Of  Criminal  Law  generally. 

25.  Decision  in  State  v.  Dick,  ante  p. 
182,  as  to  the  liability  of  a  slave  to  be  puo- 
ished  for  murder,  in  killing  another  slave, 
afidrmed. 

26.  After  conviction  it  is  useless  to  en- 
quire by  what  authority  the  accused  was 
arrested. 

27.  The  provision  of  section  13  of  the 
Stat,  of  1  June,  1846,  dii'ecting  that  an  affi- 
davit be  made  before  the  arrest  of  a  slave, 
is  intended  for  the  protection  of  his  owner, 
who  cannot  be  required  to  surrender  his 
slave  until  &cts  shall  have  been  sworn  to 
authorizing  a  prosecution.  The  neglect  of 
the  master  to  insist  on  this  right,  is  not  an 
irregularity  of  which  the  slave  can  com- 
plain. 

28.  The  statute  imposing  on  the  district 
attorneys  the  duty  of  prosecuting  slaves  ac- 
cused of  capital  crimes,  does  not  render 
their  presence  necessary  to  the  validity  of 
jsuch  proceedings.    AU  the  courts  of  the 


^  State  are  empowered  to  appoint  counsel  to 
prosecute  on  behalf  of  the  State,  in  the 
event  of  the  absence  of  the  district  attorney. 
Stat,  of  28  January,  1817,  s.  20. 

29.  An  objection  that  a  second  justice 
of  the  peace  was  not  present  to  aid  in  se- 
lecting the  ten  owners  of  slaves  for  the  trial 
of  a  slave  under  the  stat.  of  1  June,  1846, 
must  be  made  before  the  persons  selected 
are  sworn.  If  they  are  permitted  to  be 
sworn,  without  objection,  it  will  be  awaiver 
of  the  irregularity. 

30.  Where  one  accused  of  a  crime  is 
prosecuted  as  a  slave,  and  he  submit  to  a 
trial  without  objection,  the  fact  of  his  being 
a  slave  will  be  considered  so  far  admitted 
as  to  exempt  the  State  from  proving  the 
slavery. 

31.  The  Stat,  of  1  June,  1846,  provid- 
ing for  the  trial  of  slaves,  does  not  require 
that  the  sentence  should  be  signed  by  both 
justices  of  the  peace.  The  signature  of 
one  is  sufificient.     State  v,  Jerry,  190. 

32.  The  exculpatory  oath  authorized  by 
sec.  17  of  the  stat.  of  7  June,  1806,  to  be 
taken  by  a  party  prosecuted  under  that 
statute  for  the  cruel  treatment  of  a  slave, 
in  the  absence  of  any  witness,  is  not  con- 
clusive of  the  innocence  of  the  accused,  but 
must  be  received  and  weighed  as  other  evi- 
dence, and  may  be  rebutted.  The  State  v. 
MorrUi  177. 

33.  Where,  after  the  evidence  had  been 
concluded  in  a  prosecution  for  murder,  the 
attorney  for  the  State  states  to  the  judge, 
out  of  the  hearing  of  the  jury,  that  no  case 
had  been  made  out  against  the  prisoner, 
but  makes  no  oflfer  to  discontinue  and  the 
court,  taking  a  different  view  of  the  evidence, 
communicates  the  opinion  of  the  prosecu- 
ting attorney  to  the  jury,  tbe  court  cannot 
be  required  to  charge  the  jury  that  they 
were  bound  to  acquit  the  prisoner  in  conse- 
quence of  a  virtual  abandonment  of  the 
prosecution.  The  jury  should  be  charged 
that,  they  were  not  bound  by  the  opinion  of 
the  prosecuting  ofificer,  but  were  bound  to 
examine  the  cjaae  and  decide  according  to 
their  oaths.  Per  Curiam:  Without  a  propo- 
sition on  the  part  of  the  State,  assented  to 
by  the  prisoner,  the  issue  had  necessarily 
to  be  submitted  to  the  jury;  and,  when 
thus  submitted,  they,  and  not  the  prosecu- 
ting officer,  were  the  judges  of  the  guilt  or 
innocence  of  the  accused. 

34.  The  opinions  of  medical  men,  exam- 
ined as  witnesses  in  a  prosecution  for  mur- 
der, as  to  the  cause  of  the  death,  are  not 
conclusive  upon  the  jury.  Their  testimony 
must  be  weighed  by  the  jury,  as  other  evi- 
dence.    State  v.  Bailey,  376. 

35.  The  stat.  of  8th  March,  1841,  pro- 
viding that  **in  all  criminal  prosecutions  in 
the  Criminal  Court  of  the  First  District,  for 
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that  the  owner  of  such  slave  shall  be  de- 
prived of  the  use  and  benefit  of  such  slave/* 
creates  several  offences,  and  a  separate 
indictment  for  any  one  of  them  would  be 
good;  but  they  may  all  be  charged  conjunc- 
tively in  one  count.  When  a  statute 
enumerates  several  offences  connected 
with  the  same  transaction,  or  the  intent  ne- 
cessary to  constitute  such  offences,  disjunc- 
tively, they  may  all  be  alleged  cumulatively 
in  one  count,  and  in  that  event  must  be 
charged  with  the  indictment  conjunctively. 

5.  A  nolle  prosequi  may  be  entered  up- 
on one  count  of  an  indictment,  and  a  judg- 
ment be  claimed  on  the  remaining  counts, 
even  after  a  general  verdict.  The  State  v. 
Banton,  31. 

6.  Where  a  prisoner,  on  being  brought 
to  the  bar,  declares  that  he  is  ready  for  trial, 
and  accepts  the  jurors  summoned  to  pass 
upon  the  charges  preferred  agt^nst  him,  he 
cannot  afterwards  object  that  a  copy  of  the 
indictment  was  not  served  upon  him.  State 
v.  Hernandez^  379. 

7.  It  is  no  objection  to  the  validity  of  an 
indictment  that  several  offences  of  the  same 
nature,  and  upon  which  the  same  or  a  sim- 
ilar judgment  may  be  given,  are  charged  in 
different  counts. 

8.  A  count  for  larceny  may  be  joined,  in 
the  same  indictment,  with  one  for  receiving 
stolen  goods. 

9.  A  fiQlle  prosequi  may  be  entered  up- 
on one  count  of  an  indictment,  and  a  judg- 
ment claimed  on  the  remaining  count,  even 
after  a  general  verdict.  State  v.  Crosby  el 
at.,  434. 

10.  A  count  for  larceny  may  be  joined, 
in  the  same  indictment,  with  one  for  xeceiv- 
ing  stolen  goods. 

11.  Though  the  different  counts  of  an 
information  be  attached  together  by  wafers, 
it  is  not  necessary  that  each  count  should 
be  signed  by  the  prosecuting  officer. 

12.  The  different  counts  of  an  informa- 
tion are  sufficiently  identified  as  one  pro- 
ceeding, by  being  attached  together  by  wa- 
fers. 

13.  It  is  discretionary  with  the  judge  of 
the  first  instance  to  direct  the  acquittal  of 
one  of  several  prisoners  on  trial  for  larceny 
and  receiving  stolen  goods,  that  he  may  tes- 
tify on  the  trial  of  the  rest,  if,  in  his  opinion, 
the  charge  against  him  be  unsupported. 
The  Slate  v.  McLane,  435. 

14.  The  description,  in  an  information 
for  larceny,  of  the  party  injured,  as  /.  B. 
Kirklana,  though  his  real  name  be  Isaac 
B,  Kirklartdt  is  sufficient. 

15.  Where  there  is  but  one"  count  in  an 
information  for  larceny,  those  parts  which 
are  defective  by  reason  of  the  failure  to 
aver  the  value,  may  be  rejected  as  surplus- 
age, without  affecting  its  validity ;  and  the 


conviction  as  to  the  remainder  wiH  be  good* 
under  a  general  verdict. 

16.  Although,  in  general,  it  is  necessaxy 
to  use  the  precise  technical  ezpreaaions  of 
the  statute,  in  describing  an  offence,  a  varia- 
ance  which  does  not  dter  the  sense  of  a 
material  part  of  the  statute,  wiU  not  vitiate 
an  information.  As  where  a  statute  pun- 
ishes *^the  robbery  or  larceny  of  bank  notes^ 
obligations,'*  &jc.<,  an  informatbn  charges 
the  larceny  of**  one  note  on  the  bank  of 
Mobile,"  **one  note  of  the  bank  of  Alabama,** 
"of  the  goods  and  chattels,**  &c.;  the 
terms  **  hank  notes,*'  and**notes  of  a  bank,** 
being,  in  common  parlance,  synonymous. 

17.  It  is  sufficient  in  an  information  for 
larceny,  under  section  10  of  the  stat.  of  4 
May,  1805,  to  aver  that  the  notes  which 
were  the  subject  of  the  larceny,  were  the 
**goods  and  chattels"  of  the  person  entitied 
to  them ;  it  is  not  necessary  that  it  should 
be  stated  that  they  were  his  **propeity.*' 
The  word  '^chattels,*'  used  in  such  a  case, 
signifies  property  and  ownership^  State  v. 
Vanderlip^  444. 

III.  Jury  and  Verdict. 

18.  A  verdict  will  not  be  set  aside,  on  the 
ground  that  the  jury,  while  deliberating, 
conversed  with  a  deputy  sheriff  who  sat  at 
the  same  table  with  them  at  supper,  where 
they  were  kept  together  during  the  ad- 
journment of  the  court,  and  the  conversa- 
tion does  not  relate  to  the  trial,  and  could 
not  have  produced  any  effect  on  their  de- 
cision. Where  jurors  have  not  been  per- 
mitted to  separate,  their  verdict  will  not  be 
set  aside  unless  the  tendency  of  the  irregu- 
larity complained  of  has  been  to  influence 
their  deliberations.  The  mere  presence  of 
an  officer  could  have  no  influence  on  them. 

19.  A  jury,  kept  together  during  the  ad- 
journment of  the  court,  are  entitied  to  ne- 
cessary refreshments,  if  furnished  at  tiieir 
own  expense^ 

20.  A  prisoner  is  entitied  to  the  assis- 
tance of  his  counsel  in  exercising  his  right 
of  challenge.  A  verdict  cannot  be  sustained 
where  this  right  is  refused.  The  State 
V.  Summers^  26. 

21.  It  is  only  in  capital  cases  that  juries 
are  not  permitted  to  separate  after  having 
been  sworn.  In  cases  not  capital,  it  b  d'ls- 
cretionary  with  the  judge,  until  his  charge 
has  been  delivered,  to  permit  the  juiy  to 
separate.     St€U€  v.  Crosby  et  oZ.,  434. 

lY.  Appeal. 

22.  No  appeal  will  lie  from  a  jndgmeat, 
sentencing  one  prosecuted  under  the  stat. 
2d  of  April,  1832,  for  selling  intoxicating 
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liquors  to  a  slave  without  the  consent  of  his 
master,  to  forfeit  any  license  held  by  him, 
and  to  be  forever  deprived  of  the  right  of 
holding  such  a  license  in  future,  and  con- 
demning him  to  pay  a  fine  of  three  hundred 
doilai'S  and  the  costs  of  prosecution,  or  to 
remain  in  jail  until  such  fine  and  costs,  and 
jail  fees  are  paid,  for  a  term  not  exceeding 
six  months.  Per  Cur  :  The  fine  is  not  suf- 
ficient to  give  jurisdiction;  the  forfeiture 
gives  no  jurisdiction  of  itself,  nor  can  it  aid 
the  deficiency  of  the  fine  in  that  respect; 
and  the  costs,  being  matters  of  course,  can 
have  no  such  eflfect.  State  v.  Monasterio, 
380. 

23.  The  jurisdiction  of  the  Supreme  Court 
being  limited  by  the  constitution,  in  crimi- 
nal cases,  to  questions  of  law  alone,  no  ap- 
peal will  lie  from  an  order  of  the  judge  of 
the  first  instance,  overruling  an  application 
for  a  new  trial  made  on  the  ground  of  new- 
ly discovered  evidence,  where  the  applica- 
tion was  refused  by  the  judge  because  he 
did  not  believe  the  affidavit  of  the  prisoner. 
Per  Curiam :  We  cannot  review,  in  crimi- 
nal cases,  the  acts  of  a  judge  of  the  first 
instance,  resting  in  his  discretion.  There 
is  nothing  in  the  stat.  of  1846,  providing  for 
the  mode  of  bringing  criminal  cases  before 
this  court,  which  affects  the  question  un- 
der consideration.  It  depends  upon  the 
constitution  alone.     State  v.  Hunt,  438. 

24.  To  enable  an  appellate  court  to  de- 
termine whether  a  decision,  of  the  judge 
of  the  first  instance  be  within  the  legal  dis- 
cretion vested  in  him,  all  the  facts  material 
to  the  decision  must  appear  from  the  biU  of 
exceptions.     State  v.  Brown,  505. 


V.  Of  Criminal  Law  generaJly. 

25.  Decision  in  State  v.  Dick,  ante  p. 
182,  as  to  the  liability  of  a  slave  to  be  pun- 
ished for  murder,  in  killing  another  slave, 
affirmed. 

26.  After  conviction  it  is  useless  to  en- 
quire by  what  authority  the  accused  was 
arrested. 

27.  The  provision  of  section  13  of  the 
Stat,  of  1  June,  1846,  directing  that  an  affi- 
davit be  made  before  the  arrest  of  a  slave, 
is  intended  for  the  protection  of  his  owner, 
who  cannot  be  required  to  surrender  his 
slave  until  facts  shall  have  been  sworn  to 
authorizing  a  prosecution.  The  neglect  of 
the  master  to  insist  on  this  right,  is  not  an 
irregularity  of  which  the  slave  can  com- 
plain. 

28.  The  statute  imposing  on  the  district 
attorneys  the  duty  of  prosecuting  slaves  ac- 
cused of  capital  crimes,  does  not  render 
their  presence  necessary  to  the  validity  of 
such  proceedings.    All  the  courts  of  the 


State  are  empowered  to  appoint  counsel  to 
prosecute  on  behalf  of  the  State,  in  the 
event  of  the  absence  of  the  district  attorney. 
Stat,  of  28  January,  1817,  s.  20. 

29.  An  objection  that  a  second  justice 
of  the  peace  was  not  present  to  aid  in  se- 
lecting the  ten  owners  of  slaves  for  the  trial 
of  a  slave  under  the  stat.  of  1  June,  1846, 
must  be  made  before  the  persons  selected 
are  sworn.  If  they  are  permitted  to  be 
sworn,  without  objection,  it  will  be  a  waiver 
of  the  irregularity. 

30.  Where  one  accused  of  a  crime  is 
prosecuted  as  a  slave,  and  he  submit  to  a 
trial  without  objection,  the  fact  of  his  being 
a  slave  will  be  considered  so  far  admitted 
as  to  exempt  the  State  from  proving  the 
slavery. 

31.  The  Stat,  of  1  June,  1846,  provid- 
ing for  the  trial  of  slaves,  does  not  require 
that  the  sentence  should  be  signed  by  both 
justices  of  the  peace.  The  signature  of 
one  is  sufficient.     State  v.  Jerry,  190. 

32.  The  exculpatory  oath  authorized  by 
sec.  17  of  the  stat.  of  7  June,  1806,  to  be 
taken  by  a  party  prosecuted  under  that 
statute  for  the  cruel  treatment  of  a  slave, 
in  the  absence  of  any  witness,  is  not  con- 
clusive of  the  innocence  of  the  accused,  but 
must  be  received  and  weighed  as  other  evi- 
dence, and  may  be  rebutted.  7%c  State  v. 
Morris,  177. 

33.  Where,  after  the  evidence  had  been 
concluded  in  a  prosecution  for  murder,  the 
attorney  for  the  State  states  to  the  judge, 
out  of  the  hearing  of  the  jury,  that  no  case 
had  been  made  out  against  the  prisoner, 
but  makes  no  ofifer  to  discontinue  and  the 
court,  taking  a  dififerent  view  of  the  evidence, 
communicates  the  opinion  of  the  prosecu- 
ting attorney  to  the  jury,  tbe  court  cannot 
be  required  to  charge  the  jury  that  they 
were  bound  to  acquit  the  prisoner  in  conse- 
quence of  a  virtual  abandonment  of  the 
prosecution.  The  jury  should  be  charged 
that)  they  were  not  bound  by  the  opinion  of 
the  prosecuting  officer,  but  were  bound  to 
examine  the  case  and  decide  according  to 
their  oaths.  Per  Curiam:  Without  a  propo- 
sition on  the  part  of  the  State,  assented  to 
by  the  prisoner,  the  issue  had  necessarily 
to  be  submitted  to  the  jury;  and,  when 
thus  submitted,  they,  and  not  the  prosecu- 
ting officer,  were  the  judges  of  the  guilt  or 
innocence  of  the  accused. 

34.  The  opinions  of  medical  men,  exam- 
ined as  witnesses  in  a  prosecution  for  mur- 
der, as  to  the  cause  of  the  death,  are  not 
conclusive  upon  the  juiy.  Their  testimony 
must  be  weighed  by  the  jury,  as  other  evi- 
dence.   State  V.  Bailey,  376. 

35.  The  stat.  of  8th  March,  1841,  pro- 
viding that  "in  all  criminal  prosecutions  in 
the  Criminal  Court  of  the  First  District,  for 
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crimee  and  offences  punishable  by  not  more 
than  two  years  hard  labor,  the  proceedings 
may  be  by  information,"  was  not  repealed 
by  the  abolition  of  that  court,  and  the  sub- 
stitution of  other  district  courts  by  the  con- 
stitution of  1845 ;  and  the  stat.  of  30th  of 
April,  1846,  organizing  the  district  courts 
in  the  parish  of  Orleans,  having  directed 
(sec.  6)  that  all  informations  shall  be  filed 
in  the  First  District  Court,  and  this  direc- 
tion being  necessarily  understood  as  relating 
to  all  such  informations  as  were  authorized 
by  the  laws  then  in  force,  of  which  the  act 
of  1841  was  one,  that  act  must  be  consid- 
ered as  extended  to  the  First  District  Court. 
The  State  v.  McLane,  435. 

CURATOR. 
See  Successions. 


CURATOR  AD  HOC. 
See  Absentee. 


DAMAGES. 
I.  Ex  Contractu, 

1.  Where  the  term  of  payment  of  the 
price  of  land  is  uncertain  and  dependent 
upon  the  will  and  acts  of  the  vendor,  the 
debtor  is  not  in  default  until  notice  is  given 
him  of  the  expu^tion  of  the  term;  and  in- 
terest ex  mora  can  only  be  recovered  from 
the  date  of  such  notice.  Henderson  et  al. 
V.  Blanckard,  23. 

2.  To  entitle  a  purchaser  of  a  boat  load 
of  coal  to  recover  damages  of  his  vendor  for 
a  breach  of  contract,  where  it  is  shown 
that  the  latter  had  subsequently  sold  and  de- 
fivered  the  coal  to  a  third  person  for  imme- 
diate use,  proof  of  tender  of  the  price  is 
not  required;  such  a  tender  would  have 
been  a  vain  thing. 

3.  In  actions  for  damages  for  breaches  of 
contract,  the  market  value  at  the  time  of  the 
breach,  where  there  is  a  market  value,  is 
the  measure  of  damages;  the  party  being 
entitled  tx)  recover  advances  made  and  ex- 
penses incurred  by  him  under,  or  on  ac- 
count of,  the  contract,  and,  in  certain  cases, 
interest, 

4.  In  an  action  for  the  breach  of  a  con- 
tract of  sale  for  a  cargo  of  coal,  sold  for  a 
certain  price,  to  be  delivered  to  the  pur- 
chaser at  a  certain  place,  at  the  expense 
and  risk  of  the  vendor,  but  resold  the  next 
day  by  the  vendor  to  a  third  person  for  the 
same  price,  which  was  shown  to  have  been 
the  market  price,  the  latter  agreeing  to 
take  the  cai^o  at  the  place  at  which  it  was 


lying  at  the  time  of  the  first  and  second 
sales,  the  first  purchaser  can  only  recover 
as  damages  the  expense  of  transportiDg  the 
coal  from  the  place  at  which  it  was  sold  to 
the  place  at  which  it  was  to  have  been  de- 
livered to  him,  and  the  value  of  the  risk  ia- 
curred  in  its  transportation.  Marchesttau 
V.  Ckafee,  24. 

5.  Interest  ex  mora  is,  in  all  cases,  the 
measure  of  damages.  Stuicession  ofMan^ 
29. 

6.  Where  one,  who  had  sold  a  tract  of 
land  in  another  State,  with  a  warranty  of 
title,  by  an  act  regularly  recorded  accord- 
ing to  the  laws  of  that  State,  acting  under 
the  impression  that  the  sale  did  not  coovej 
the  legal  title,  and  with  a  view  to  defraud 
his  vendee,  sells  the  same  land  to  a  third 
person,  who  takes  possession  of  it;  but,  b^ 
the  lex  rei  siUg,  the  original  vendee  could 
not  have  seen  evicted  in  an  action  by  soch 
third  person,  and  his  intrusion  on  the  bad, 
being  a  trespass  which  the  original  vendee 
might  have  prevented,  giving  him  no  claim 
against  his  vendor  under  his  warranty,  aod 
there  being  no  evidence  of  any  damage  to 
the  first  vendee  by  the  acts  of  his  vendor 
to  which  any  definite  value  could  be  fixed, 
the  first  vendee  cannot  recover  against  his 
vendor  either  the  value  of  the  land,  or  dama- 
ges for  involving  him  in  litigation  by  his 
fraud.    Layton  et  al.  v.  ChdUn  et  ur.,  318. 

II.  Ex  Delicto. 

7.  In  cases  unattended  with  any  of  those 
circumstances  which  give  rise  to  aggravated 
damages,  the  direct  and  immediate,  or  the 
natural  and  proximate,  consequences  of  an 
act  are  alone  to  be  considered,  in  ascertain- 
ing the  responsibility  for  the  commission  of 
an  act  unauthorized  by  law.  C.  C.  1928,  s. 
2,  2294,  2304.     Gaulden  v.  McPhaui,  79. 

8.  Where  a  slave  found  on  leased  premi- 
ses is  illegally  taken  by  the  landlord  nnder 
a  writ  of  provisional  seizure,  and  he  dies  of 
a  disease  contracted  during  his  imprison- 
ment under  the  seizure,  the  plaintiff*  will  be 
responsible  for  his  value.  C.  P.  295.  C. 
C.  2291,  2294.     Cox  v.  Myers,  144. 

9.  No  action  can  be  maintained  against  a 
party  for  aiding  a  debtor  in  removing  beyond 
the  limits  of  the  State  slaves  subject  to  a 
judicial  mortgage  in  favor  of  plaintiff,  where 
the  evidence  shows  that  the  debtor  posses- 
sed no  other  property,  and  that  prior  mort- 
gages recorded  against  the  debtor  exceed 
the  value  of  the  slaves.  Per  Curiam ;  The 
phuntiflf  has  sustained  no  injury,  and  can 
have  no  action ;  or  if  it  be  conceded  that 
the  plaintiff 's^'ii«tn  r«,  resulting  from  the 
general  mortgage,  is  sufllcient  to  anthoriio 
the  action,  the  damages  must  be  merely 
nominal.    Kemp^  3Wir,  v.  NuMi,  174. 
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W.  Where  a  raft  of  logs  is  accidentally 
etraDded  upon  the  land  of  another,  and  the 
proprietor  of  the  land,  though  notified  of 
Che  intention  of  the  owner  of  the  raft  not 
to  abandon  it,  cuts  up  the  logs  into  fire- 
wood and  sells  them  for  a  price  exceeding, 
after  deducting  the  cost  of  cutting  them  up, 
the  value  of  the  logs  in  their  original  con- 
dition, being  a  possessor  in  bad  faith,  and 
having  thus  put  it  out  of  his  power  to  re- 
store the  thing  in  its  enhanced  condition  up- 
on being  compensated  for  his  labor,  he  will 
be  responsible  for  the  enhanced  value  of 
the  timber  when  cut  up  for  firewood,  after 
deducting  the  cost  of  cutting  it  up.  Such 
a  possessor  cannot  be  permitted  to  profit  by 
his  own  wrong.  C.  C.  517,  518,  524,  2292. 
Per  Curiam :  As  the  plaintifi*  has  asked  for 
an  affirmance  of  the  judgment,  which  al- 
lowed hun  the  value  of  the  wood  in  the 
fbrm  of  firewood,  after  deducting  the  cost 
of  converting  the  logs  into  that  form,  it  is 
unnecessary  to  decide  whether  a  possessor 
in  bad  faith,  under  such  circumstances,  is 
entitled  to  compensation  for  the  labor  of  con- 
verting the  wood  into  a  more  valuable  form, 
which  is,  at  best,  questionable.  Eastman 
V.  Harris^  193. 

11.  In  an  action  for  damages  for  the  de- 
struction of  plaintiff's  carriage,  caused  by 
the  neglect  and  imprudence  of  the  driver 
of  an  omnibus  alleged  to  belong  to  defend- 
ants, the  latter  may,  under  the  general  is- 
sue, ofifer  proof  that  the  omnibus  had  been 
leased  by  them  to  a  third  person  at  the 
time  of  ihe  accident.  The  liability  of  de- 
fendants depending,  not  upon  the  owner- 
ship of  the  omnibus,  but  on  the  fact  that 
the  damage  was  done  by  their  servant,  it 
is  no  objection  to  such  evidence  that  it  is  in- 
consistent with  the  denial  of  ownership  of 
the  omnibus  in  their  plea  of  general  denial. 
HartY.  N.  O.  S^  Carrollton  Rail  Road  Co., 
261. 

12.  Interest  may  be  allowed  by  way  of 
damages.     Landrtaux  v.  Marsoiidet,  334. 

13.  In  an  action  for  damages  for  an  illegal 
arrest,  if  no  probable  cause  be  shown  for 
the  arrest,  malice  on  the  part  of  the  person 
at  whose  instance  it  was  made  will  be  pre- 
Bumed.     York  v.  ChilUfn,  Zll, 


DEPOSIT. 

A  depositary  who  sells  the  deposit  com- 
mits a  theft  McGregor  et  al.  v.  Ball, 
289. 
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DECISIONS  OVER-RULED. 
Jewell  V.  Porche,  2  An.  148,      421 

DEFAULT. 
See   Damages. 

DELIVERY. 
See  Sale. 

DOMICIL. 

1.  A  planter  who  removes  with  his  fa- 
mily to  a  village  in  an  adjoining  parish,  for 
the  purpose  of  having  his  children  instructed 
at  a  school  in  the  village,  and  occupies  a 
house  there,  but  who  continues  to  perform 
the  duties  of  a  citizen  of  the  parish  in  which 
his  plantation  is  situated,  and  manifests,  by 
continuous  acts,  his  intention  to  retain  his 
domicil  there,  cannot  be  sued  in  the  parish 
to  which  he  had  removed  with  his  family, 
for  a  merely  temporaiy  purpose.  Mc  Gehee 
V.  Brown,  186. 

2.  The  domicil  of  a  person  is  in  the  pa- 
rish in  which  he  has  his  habitual  residence. 
C.  C.  42. 
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3.  The  expression,  **  if  a  defendant  re- 
side alternately  in  different  parishes,"  in  art. 
166  C.  P.  does  not  mean  the  passing  of  a 
certain  portion  of  the  day  in  one  parish,  and 
the  residue  in  another,  but  the  dwelling 
certain  portions  of  the  time  in  one  parish 
and  certain  portions  in  another,  as  in  the 
case  of  winter  and  summer  residences  in 
different  parishes.  Hill  et  al,  v.  Spangen- 
berg,  353. 

4.  One  who  has  acquired  a  domicil  in 
the  State  cannot  escape  a  constructive  per- 
sonal citation,  and  the  personal  jurisdiction 
of  the  court  of  that  domicil,  but  by  the  ac- 
quisition of  a  domicil  in  some  other  parish 
of  the  State,  or  by  an  actual  removal  from 
the  State.     Favrot  v.  Delle  Piane,  684. 


DONATIONS. 

I.  Donations  generally. 

1«  A  donation  inter  vivos,  with  a  reser- 
vation of  the  usufruct  to  the  donor,  being 
in  violation  of  a  prohibitory  law  (C.  C.  1520), 
is  null,  and  cannot  be  protected  by  the  pre- 
scription of  one  year.  Dawson  et  at.  v. 
HolherU  Tutrix,  et  al,,  36. 

2.  The  action  of  forced  heirs,  in  which 
the  sale  from  a  parent  to  his  children  is  at- 
tacked as  containing  a  disguised  donation, 
is  not  derived  from  the  ancestor,  but  from 
the  law.  So  far  as  their  ligitime  is  con- 
cerned they  are  not  heirs,  but  creditors. 
Rachal  et  al.  v.  Rachal  et  al,,  500. 

3.  A  donation  of  slaves  and  their  increase, 
for  the  sole  use  and  benefit  of  the  donee, 
during  her  natural  life,  and  at  her  death  to 
the  heirs  of  her  body  for  ever ;  but,  in  the 
event  of  her  dying  without  issue  of  her 
body  and  of  her  husband's  surviving  her, 
the  husband  to  enjoy  during  his  natural 
life  all  the  use  and  benefit  arising  from  the 
labor  of  the  slaves  and  their  increase,  and, 
at  his  death,  the  slaves  and  theu-  increase, 
to  revert  to  the  heirs  of  the  body  of  the 
donor,  and  to  be  theirs  for  ever,  creates  a 
substitution,  and  is  void. 

4.  The  facts  alleged  in  an  application  for 
a  new  trial  on  the  ground  of  the  discovery 
of  new  and  material  evidence  since  the  trial, 
must  be  supported  by  an  affidavit.  C.  P. 
561. 

5.  An  intervention  will  not  be  allowed, 
where  its  reception  must  retard  the  deci- 
sion of  the  principal  action.  Calvin  v.  Nel- 
son, 544. 

IL   Mortis   Causa, 

6.  Where  a  resident  of  another  State, 
who  dies  here  without  having  acquired  a 
domicil,  leaves  a  testament  executed  in  the 


State  in  which  he  resided,  the  effect  of  such 
testament  upon  slaves  and  moveables  in  his 
possession  in  this  State  at  the  time  of  his 
death,  must  depend  upon  the  jurispradence 
of  the  State  in  which  the  testament  was  ex- 
ecuted.    Sttccession  of  WtUs,  522. 

DOTAL  PROPERTY. 
See   Husband  and  Wife. 

ERROR. 
See  Oblioations. 

EVICTION. 

See  Sale,  Warranty  in  Case  of  Evic- 
tion. 

EVIDENCE. 
I.   Admissibility  under  the   Pleadings. 

1.  Where  in  a  petition  to  enjoin  a  sale, 
specific  objections  are  made  to  the  manner 
of  advertising  it,  evidence  will  be  inadmis- 
sible to  establish  other  irregularities.  T^e 
proof  should  be  confined  to  the  objections 
specified.     Dorscy  v.  Hills,  107. 

II.   Competency  of  Witness. 

2.  The  surety  in  a  tutor's  bond,  cannot 
be  released,  for  the  purpose  of  testifying  in 
favor  of  the  tutor  in  an  action  against  the 
latter  to  compel  him  to  account,  though  other 
and  sufficient  security  be  offered  by  the 
tutor.     Moore  et  al,  v.  Tkibodeaux,  74. 

3.  Parol  evidence  is  inadmissible,  in  the 
absence  of  any  allegations  of  fraud,  to  con- 
tradict or  alter  a  written  act  of  sale.  Wil- 
son V.  Phiflips,  158. 

4.  In  an  action  on  a  note  signed  by  A., 
by  which  he  promises  to  pay  a  certain  sum, 
he  appearing  on  the  face  of  the  note  to  be 
the  only  party  liable  for  its  amount,  instituted 
against  A.  and  another  alleged  to  be  part 
owner  of  a  steamer  for  the  price  of  which 
the  note  was  giten,  A.  cannot  be  sworn  as 
a  witness,  at  the  instance  of  the  plaintiff, 
to  establish  the  liability  of  his  co-defendant 
as  a  partner  with  him.  He  is  incompetent 
on  account  of  interest.  Ellis  et  al,  v. 
Lauve  et  al,,  245. 

5.  The  testimony  of  witnesses  is  ad- 
missible to  prove  that  a  person,  alleged  to 
be  the  mother  of  a  child,  presented  the  child 
to  the  priest  for  baptism,  and  declared  her- 
self to  be  Hb  mother,  though  the  certificatei 
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of  birth  and  baptism  of  the  child  had  been 
previously  offered  in  evidence,  by  the  some 
party,  to  prove  the  same  facts.  Jobert  et  aL 
V.  Pilot,  Executor^  Sfc.,  305. 

6.  A  member  of  the  bar  of  a  State  in 
which  the  common  law  prevails  may  be  ex- 
amined as  a  witness,  to  prove  whether  a 
party,  under  the  circumstances  of  his  case, 
could  recover  in  any  action  in  that  State. 
Laytmi  et  at,  v.  Chalon  et  tu:.,  318. 

7.  An  agent  is  a  competent  witness 
against  his  principal,  in  regard  to  the  busi- 
ness of  his  agency.  Forman  et  aL  v. 
Walker,  409. 

8.  The  fact  that  a  witness  is  a  son-in-law 
of  the  party  by  whom  he  was  offered,  is  an 
objection  to  his  credibility,  but  not  to  his 
admissibility.  Radial  et  aL  v.  Rachal  et 
aL,  500. 

9.  The  evidence  of  an  attorney ,  in  whose 
hands  a  note  had  been  placed  for  collection, 
is  admissible,  for  the  purpose  of  preventing 
a  double  credit  for  the  same  payment,  to 
prove  that  a  credit  endorsed  on  the  note  was 
written  by  himself,  and  that  it  was  intended 
to  be  for  the  proceeds  of  certain  property 
of  the  maker,  which  had  been  sold  to  make 
a  payment  on  account,  although  the  matter 
was  not  within  his  personal  knowledge. 
Per  Cur :  The  evidence  does  not  contra- 
dict nor  vary  the  written  credit,  but  merely 
goes  to  show  its  origin  and  the  motive  of 
the  party  doing  the  act.  The  information 
of  the  attorney  was  secondary,  and  proba- 
bly derived  from  his  client ;  but  to  reject 
his  statement  on  the  ground  of  hearsay, 
would  be  a  misapplication  of  the  rule. 
Sanders  v.  Huey,  518. 

10.  An  agent  is  a  competent  witness  for 
his  principal ;  his  relation  to  the  latter  be- 
ing merely  a  matter  to  be  considered  in  es- 
timating his  credibility. 

11.  Whether  a  conviction  and  sentence 
for  felony  in  another  State  of  the  Union 
wiU,  or  will  not  render  a  witness  incompe- 
tent in  the  courts  of  this  State,  it  is  clear 
that  any  such  dinability  will  be  removed  by 
a  pardon,  where  the  disability^ was  not  an- 
nexed to  the  conviction  of  the  crime  by  the 
express  words  of  a  Statute.  Klein  v.  ZHnk- 
gravet  540. 

12.  Where  a  witness,  incompetent  on 
account  of  interest,  is  admitted  without 
objection,  and  testifies  in  favor  of  that  inte- 
rest, his  interest  in  the  event  of  the  suit 
can  only  affect  his  credibility.  White  v. 
McDowell  and  Husband,  543r 


III.  Judicial  Records  and  other  official 
Instrumenis, 

13.  In  an  action  for  freedom  a  judgment 
rendered  in  a  similar  suit  by  a  brother  of 


plaintiff,  against  the  same  defendants,  estab- 
lishing his  freedom,  on  proof  that  his  mother 
and  grandmother  were  free  long  before  the 
buth  either  of  plaintiff  or  his  brother,  is  not 
admissible  in  evidence.  The  judgment  has 
not  the  force  of  res  judicata  as  to  the  plain- 
tiff, who  was  no  party  to  it.  The  autho- 
rity of  the  thing  adjudged  takes  place  only 
with  respect  to  what  was  the  object  of  the 
judgment,  which  was  the  freedom  of  the 
brother. 

14.  A  judgment  admitted  to  prove  rem 
ipsam,  establishes  nothing  more  than  that 
such  a  judgment  was  rendered.  Louis  et 
aL  V.  Ricard  et  aL,  87. 

15.  A  judgment  against  the  original 
debtor  is  prinid  facie  evidence  of  the  debt, 
against  the  holder  of  property  sued  in  a 
revocatory  action  to  set  aside  a  sale  of  the 
property  on  the  ground  of  simulation.  The 
holder  may  controvert  it  by  all  legal  means, 
but  the  burthen  of  proof  is  on  him.  C.  C. 
1967,  1971.     Fox  v.  Fox  et  aL,  136. 

16.  A  judgment  obtained  against  a  natu- 
ral tutrix,  ascertaining  the  amount  due  by 
her  to  her  minor  children,  is  not  evidence 
against  the  defendant  in  an  action  to  enforce 
the  tacit  mortgage  of  the  minors  against 
their  tutrix  on  property  in  the  hands  of  an 
assignee  of  one,  who  acquired  by  purchase 
at  a  judicial  sale  of  the  effects  of  the  com- 
munity formerly  existing  between  the  mo- 
ther and  the  father  of  the  minors,  made 
before  the  date  of  the  judgment.  Gales 
V.  Christy,  Assignee,  293. 

17*.  The  authority  of  the  thing  adjudged 
is  merely  an  exception,  which  the  party 
who  wishes  to  avail  himself  of  it  must  op- 
pose, in  the  manner  and  at  the  time  pres- 
cribed by  law.  Unless  the  exception  be 
thus  opposed,  the  party  will  be  presumed 
to  have  renounced  the  advantage  resulting 
from  it. 

18.  A  judgment,  rendered  in  another 
State,  against  one  who  had  previously  made 
a  cessio  bonorum  here,  though  binding  on 
him  personally,  is  not  conclusive  against  the 
other  creditors,  nor  against  the  fund  to  be 
distributed  here.  West  v.  His  Creditors^ 
447. 

19.  In  an  action  here  on  a  judgment  ob- 
tained in  another  State,  the  testimony  of  a 
witness  on  the  part  of  the  plaintiff  to  show 
that  the  person  in  whose  fevor  the  foreign 
judgment  was  rendered  was  the  mere  agent 
of  Sue  party  in  whose  name  the  action  on 
it  was  commenced  in  this  State,  cannot  be 
excladed  on  the  grounds  that  such  proof 
could  only  be  made  contradictorily  with  the 
person  in  whose  favor  the  judgment  was  ob- 
tained, and  that  the  transcript  of  the  foreign 
proceedings,  introduced  by  the  plaintS*, 
could  not  be  contradicted  by  testimonial 
proof.    The  testimony  does  not  contradia 
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the  record,  but  shows  a  matter  not  apparent 
on  it  and  not  inconsistent  with  it ;  nor  is  it 
necessary  to  make  the  plaintiff  in  the  fo- 
reign proceedings  a  party,  in  order  to  estab- 
lish that  the  person  who  sues  here  is  the 
r^aI  owner  of  the  judgment. 

20.  In  an  action  in  this  State  on  a  judg- 
ment obtained  in  another  State,  the  foreign 
judgment,  in  the  absence  of  any  evidence 
impeaching  the  judgment,  must  be  consi- 
dered conclusive  of  matters  properly  inves- 
tigated in  the  original  action,  as  of  the  right 
of  the  plaintiff  to  sue,  &c.  Lewis  v.  Wil- 
der, 574. 


IV.    Of  Parties. 

21.  Where  a  party  interrogated  on  facts 
and  articles  in  relation  to  a  verbal  contract 
to  transfef  real  estate,  denies  the  contract, 
her  answer  cannot  be  contradicted  by  parol 
evidence  ;  nor  is  parol  evidence  admissible 
to  prove  such  a  contract,  in  an  action  to  re- 
cover damages  for  a  breach  of  it.  Marion- 
neaux  v.  Edwards^  103. 

22.  The  effect  of  the  answers  of  a  gar- 
nishee is  to  throw  the  burthen  of  disprov- 
ing them  on  the  other  party.  Commis- 
sioners of  Exchange  Bank  v.  Yorke  et  aL, 
138. 

23.  As  against  himself  and  those  he  re- 
presents, a  man's  actions  and  representa- 
tions will  be  presumed  to  correspond  with 
the  truth.  They  are  in  all  cases  evidence 
of  the  fi9u;t ;  and  where  a  party  has  induced 
another  to  act  on  the  faith  of  such  repre- 
sentations, and  where  he  cannot  show  the 
contrary  without  a  breach  of  good  faith  and 
common  honesty,  such  representations  are 
usually  absolutely  conclusive.  Yales  v. 
Christy,  Assignee,  293. 

24.  A  party  to  an  action,  to  whom  an  in- 
terrogatory is  propounded  by  his  adversary, 
may  state  in  his  answer  any  matter  perti- 
nent to  the  issue,  and  clearly  connected 
with  the  facts  which  his  adversary  is  seek- 
ing to  establish.  The  answer  may  be  qua- 
lified by  the  statement  of  facts  which  would 
prevent  the  consequences  of  an  absolute 
and  unqualified  answer.  Amonett,  Execu- 
tor, V.  Fisk,  342. 

26.  Where  interrogatories  are  propounded 
to  a  plaintiff,  in  answer  to  one  of  which  he 
states  that  defendant  is  indebted  to  him  in 
the  amount  sued  for  in  an  action  against 
him  as  drawer  of  a  bill  of  exchange,  it  wiO 
be  unnecessary  to  make  any  further  proof 
of  his  claim  until  the  answer  is  rebutted  by 
sufficient  evidence.  Conrey  v.  Harrison 
ttal.,  349. 

26.  A  party  to  a;  suit  is  competent  to 
prove  the  loss  of  a  paper  on  which  his  claim 
may  depend,  so  as  to  authorize  the  intro- 


duction of  secondary  evidence  to  establish 
its  contents.     Pratt  v.  Wafer  et  al.,  542. 

27.  A  party  will  not  be  permitted  to  deny 
what  he^  has  solemnly  acknowledged  in  a 
judicial  proceeding.  - 

28.  One  who  opposed  the  seizure  of 
slaves  under  a  judgment,  on  tibe  ground  that 
they  belonged  to  him,  and  whose  title  was, 
on  the  trial  of  the  opposition,  adjudged  to 
be  simulated  and  fraudulent,  having  par- 
chased,  pending  the  opposition,  a  judgmeot 
against  his  pretended  vendor,  opposed  a  sub- 
sequent seizure  of  the  same  slaves  under 
the  judgment  under  which  they  were  first 
seized,  claiming  to  be  paid  out  of  the  pro- 
ceeds of  their  sale  in  preference  to  the  plain- 
tiffs. Held:  That  he  must  be  concluded 
by  his  previous  claim  to  the  ownership  of 
the  slaves  on  which  he  now  pretends  to  hold 
a  mortgage.  If  his  claims  to  the  owner- 
ship were  true,  the  judicial  mortgage  would 
been  extinguished  by  confusion.  C.  C. 
3374.     Gridley  et  al.  v.  Conner,  416. 

29.  A  mother,  co-defendant  with  her 
son,  may  be  interrogated  on  fiicts  and  ar- 
ticles ;  but  her  answers  are  not  evidence 
against  the  son.  They  can  only  affect  the 
party  by  whom  they  were  made.  RaMi 
et  aL  V.  Rachal  et  aL,  500. 

30.  Where  a  party  to  an  action  resides 
out  of  the  parish  in  which  the  court  is  held, 
his  adversary  cannot  compel  him  to  bring 
his  commercial  books  into  court;  but  he 
may  be  ordered  to  produce,  under  oath,  a 
sworn  copy  of  a  particular  account  It  is 
not  necessary  that  interrogatories  should 
be  propounded  to  the  party  to  whom  the 
copy  is  required.  Interrogatories  may  be 
propounded,  and  the  party  required  to  an- 
nex to  his  answers  copies  of  the  accounts ; 
but  this  is  not  the  only  mode  of  getting  at 
the  contents  of  an  adversary's  books.  Lu- 
deling  v,  Frellsen,  534. 

31.  A  statement  made  by  a  party  to  an 
action  is  inadmissible  in  evidence,  though 
offered  to  be  proved  by  the  answer  of  a 
witness,  introduced  by  the  opposite  party, 
to  a  question  propounded  on  his  cross- 
examination,  where  the  statement  has  no 
necessary  or  pertinent  connection  with  any 
fact  sworn  to  by  the  witness,  and  its  admis- 
sion was  excepted  to  in  time.  Dickson  v. 
(xrissom,  538. 


V.   Of  Evidence  generally. 

32.  Where  a  party  to  a  written  instru- 
ment acknowledges  therein  that  certain 
machinery  had  been  famished  by  the  other 
party,  but  the  acknowledment  does  not  enu- 
merate the  articles,  parol  evidence  is  ad- 
missible to  prove  what  articles  were  fur- 
nished.   Such  evidence  is  merely  exphn*- 
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tory  of  the  ackDOwledgraent ;  and  goes  nei- 
ther against  nor  beyond  it.  Larue  v. 
Hampton^  53 

33.  Though  the  defendant  in  an  action 
on  a  lost  note  allege,  under  oath,  that  the 
note  was  a  forgery,  the  testimony  of  wit- 
nesses will  be  admissible  to  pi-ove  a  pre- 
sentment of  the  note  and  her  acknowledg- 
ment of  its  genuineness.  In  such  a  case, 
plaintiif  will  not  be  restricted  to  proof  by 
witDesses  who  saw  the  defendant  sign  the 
act,  or  who  know  it  to  be  her  signature  be- 
cause they  have  frequently  seen  her  write 
and  sign  her  name,  or  by  experts  or  com- 
parison of  writing.  Article  325  C.  P.  is  an 
exception  to  the  general  rule  of  evidence,  and 
must  not  be  extended  beyond  those  ordinary 
cases  to  which  it  clearly  applies.  Segond^ 
Agent,  V.  Roachy  54. 

34.  Though  the  date  of  an  ordinary  writ- 
ten obligation  to  pay  money  is  evidence  of 
the  date  of  the  origin  of  the  debt,  the  rule 
does  not  apply  to  bank  notes. 

35.  Where  the  note  of  a  bank  is  re-issued 
in  the  course  of  its  daily  business,  the  ob- 
ligation of  the  bank  is  fixed  by  the  re-issu- 
ing of  the  note ;  the  date  on  its  face  is  of 
no  moment.  Hepburn  et  al,  v.  Commis- 
sioners of  Exchange  Bank  et  al.,  88. 

86.  To  confirm  an  act  not  binding  on  a 
party  a  formal  instrument  is  not  indispens- 
able. Its  voluntary  execution  involves  a 
renunciation  of  the  exceptions  which  might 
have  been  opposed  to  it. 

37.  A  partial  execution  demonstrates,  as 
well  as  an  entire  execution,  the  wish  to 
confirm  a  defective  act.  It  is  a  tacit  ap- 
proval.    Cobb  et  al,  V.  Parham  et  aL,  148. 

38.  A  memorandum  in  writing,  though 
signed  on  Sunday,  is  admissible  in  evidence 
to  prove  a  contract  made  on  another  day. 
McCalop  v.  Hereford^  185. 

39.  Hearsay  evidence,  admitted  without 
exception,  cannot  be  objected  to  afterwards. 
EastTMin  V.  Harris,  193. 

40.  To  make  an  account  a  stated  account, 
it  is  not  necessaiy  that  it  should  be  signed 
by  the  parties.  It  is  enough  if  it  have  been 
examined  and  accepted  by  both,  and  such 
acceptance  may  be  inferred  from  circum- 
stances. Hence,  an  account  rendered  will 
be  deemed  to  be  an  account  stated  from  the 
presumed  approbation  or  acquiescence  of 
the  parties,  unless  objected  to  within  a  rea- 
sonable time.  What  is  reasonable  time 
must  be  determined  with  reference  to  the 
relations  of  the  parties,  or  the  usual  course 
of  business  of  the  particular  class  of  per- 
sons concerned.  Freeman,  Syndic,  v. 
HowelU  Administrator,  196. 

41.  There  can  be  no  ratification  where 
there  is  no  title. 

42.  One  who  had  been  a  probate  judge 
camiott  after  he  has  ceased  to  bold  the  of- 


fice, authenticate  a  sale  made  by  him  when 
in  office. 

43.  Pait)l  evidence  is  inadmissible  to  prove 
a  title  to  real  estate. 

44.  Parol  evidence,  inadmissible  to  prove 
a  title  to  real  estate,  cannot  be  received  to 
prove  the  nature  of  the  possession  of  a 
party,  in  order  to  establish  that,  as  a  pos- 
sessor in  good  faith,  he  was  not  liable  for 
rent,  and  entitled  to  recover  the  value  of 
his  improvements.  Where  questions  of 
title  arise  in  actions  for  damages  the  proof 
required  is  the  same  as  in  petitory  actions. 
Bradford  v.  Cook,  Tutor,  229. 

45.  A  certificate  of  the  auditor  of  public 
accounts  that,  *•*•  upon  examining  the  tax-roll 

for  the  parish  of  T.  for  the  year ,  there 

appeared  to  be  assessed  thereon,  in  the 
name  and  as  the  property  of  A.  H.,  five 
hundred  acres  of  land,"  is  inadmissible  in 
evidence  ;  though  proof  had  been  previously 
made  that  the  original  tax-roll,  which  was 
required  by  law  to  be  deposited  in  the  office 
of  the  parish  judge,  could  not  be  found 
there.  The  certificate  disclosing  the  exist- 
ence of  a  copy  of  the  tax-roll  in  the  posses- 
sion of  the  auditor,  an  extract  from  that 
copy,  properly  certified,  is  alone  admissible. 

46.  The  certificate  of  a  mere  matter  of 
fact  by  a  public  officer  is  inadmissible.  If 
he  was  bound  to  record  the  fact,  a  copy  of 
the  record,  duly  authenticated,  is  the  pro- 
per evidence.  As  t^matters  which  he  was 
not  bountl  to  record,  his  certificate  is  merely 
the  statement  of  a  private  person,  and  there- 
fore inadmissible.  Hughey  et  aL  v.  Bar- 
row, 248. 

47.  Although  acts  under  private  signa- 
ture do  not  of  themselves  prove  the  date  of 
their  execution  against  third  persons,  their 
date  may  be  established  by  other  evidence 
besides  the  actual  proof  of  the  time  of  their 
execution.  Any  circumstances  which  ren- 
ders the  ante-dating  of  the  act  impossible 
will  give  effect  to  its  date.  McGill  v. 
McGill,  262. 

48.  A  commission  directed  to  E,  R, 
Clyde,  but  executed  and  returned  by  Ro- 
bert /.  Clyde,  as  commissioner,  will  be  ad- 
admissible,  where  the  attorney  by  whom 
the  commission  was  taken  out  makes  oath 
that  he  is  well  acquainted  with  Robert  J. 
Clyde,  that  he  was  the  person  intended  to 
be  made  the  commissioner,  that  he  caused 
he  name  of  £.  R.  Clyde  to  be  inserted  in 
the  commission  by  mistake,  and  that  there 
is  no  other  person  of  the  name  of  Clyde  in 
the  town  to  which  the  commission  was  di- 
rected. 

49.  The  designation  of  a  commissioner 
to  take  testimony  by  the  initials  only  of  his 
first  and  second  names,  though  his  simame 
be  in  full,  is  irregular ;  and  should  be  ob- 
jected tx>  by  the  opposite  party  before  add- 
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ing  his  cross-interrogatoriers.     Frierson  v. 
Irmn,  277. 

50.  WitnessoB  cannot  be  examined  as  to 
matters  of  law,  which  it  is  the  exclusive 
province  of  the  court  to  detennine.  Ze- 
ringue  v.  White,  301. 

51.  Where  the  testimony  as  to  a  judicial 
sale  is  conflicting,  it  will  be  insufficient  to 
destroy  the  legal  presumption  that  the  she- 
riff did  his  duty.   Bacchus  v.  Moreau,  313. 

52.  No  objection  to  evidence  will  be  con- 
sidered on  appeal,  unless  specified,  and  re- 
served, in  a  bill  of  exceptions.  No  notice 
will  be  taken  of  any  agreement,  alleged  by 
the  counsel  of  one  party  to  have  been  made 
with  the  other  party,  that  the  evidence  was 
received  subject  to  all  legal  exceptions. 
Succession  of  PrevosU  347. 

53.  The  production  of  papers  in  the  pos- 
session of  the  opposite  party  may  be  re- 
quired, even  after  the  trial  has  commenced, 
where  the  party  then  discovers,  for  the  first 
time,  that  his  interests  require  them ;  aliter, 
where  then*  importance  must  have  been 
known  to  the  party  before  the  trial.  Plymp- 
tan  V.  PrestoHj  360. 

54.  Parol  evidence  is  admissible  to  show 
the  nature  and  extent  of  premises  leased 
by  an  act  sous  seing  prive,  when,  from  the 
indefinite  language  of  the  written  instru- 
ment, it  is  necossary,  to  ascertain  the  inten- 
tion of  the  parties. 

55.  Where  the  intention  of  the  parties 
is  doubtful,  the  manner  in  which  a  contract 
has  been  executed  by  one  with  the  assent 
of  the  other,  will  determine  the  construc- 
tion to  be  put  upon  it. 

56.  Antecedent  conversations  respecting 
a  contract  which  the  parties  subsequently 
embody  in  a  written  instrument,  are  inad- 
missible, where  fraud  is  not  chained. 
D*Aquin  v.  Barbour ,  441. 

57.  Objections  to  evidence,  though  made 
in  the  lower  court,  will  not  be  noticed  on 
appeal,  unless  brought  before  the  court  by 
a  bill  of  axceptions.  ^  West  v.  His  Credi- 
tors, 447. 

28.  Where  a  party  relies  on  a  verbal 
sale  of  lands,  alleged  to  have  been  made 
while  the  laws  of  Spain  were  in  force,  it  is 
Incumbent  on  him  to  show  that  the  sale  was 
made  at  a  time  when  such  ti*an8fers  were 
authorized  by  law,  Badon  et  al,  v.  Ba- 
hart,  467. 

59.  Simulation  in  written  acts,  when  al- 
leged by  third  persons  or  forced  heirs,  may 
be  proved  by  parol.  Raehal  et  aU  v.  Ra- 
chel et  al.,  500. 

60.  A  copy  of  a  writing  not  authentica- 
ted by  the  proper  officer  is  inadmissible, 
not  being  the  best  evidence  in  the  power  of 
the  party  offering  it. 

61.  Where  the  witnesses  to  an  act  of 
partition  sous  seing  privi,  containizig  dona- 


tions to  the  children  of  the  party  by  whom 
it  was  made,  are  dead,  and  their  signatures 
are  proved,  no  objection  can  be  made  to  the 
admissibility  of  the  act  in  evidence,  on  the 
ground  that  it  was  not  authentic.  Raehal 
et  al.  V.  Raehal  et  al.,  500. 

62.  It  being  material,  in  the  interest  of 
justice,  that  the  motives  and  prejudices,  as 
well  as  the  means  of  knowledge,  of  a  wit- 
ness, should  be  laid  before  a  jury,  great  lat- 
itude is  allowed  in  his  cross-examination. 
But  this  latitude  is  necessarily,  to  a  certain 
extent,  confided  to  the  discretion  of  the 
judge  of  the  first  instance. 

63.  A  jury  will  not  be  authorized  to  in- 
fer the  existence  of  any  bias  or  prejudice 
on  the  part  of  a  witness  against  a  prisoner, 
fi-om  the  fact  that  the  witness,  though  not 
an  officer  of  the  peace,  and  without  any 
warrant,  and  not  summoned  by  any  officer 
to  aid  in  arresting  the  prisoner,  had  taken 
great  pains  to  do  so.     State  v.  Broum,  505. 

64.  Parol  evidence  of  third  persons  of  a 
verbal  contract  to  seD  land,  will  not  support 
an  action  for  specific  performance,  nor  for 
damages.     Anderson  v.  Smith  et  al.,  525. 

65.  An  act  of  sale  of  land  situated  in  another 
State,  which  appears  to  have  been  acknowl- 
edged by  the  parties  executing  it  before  a 
justice  of  the  peace  in  that  State,  and  is 
certified  by  the  clerk  of  the  court  in  whose 
office  the  act  was  recorded  as  a  true  copy 
from  the  records  of  his  office,  though  ac- 
companied by  a  ^certificate  of  the  governor 
of  the  State  of  the  official  capacity  of  the 
clerk  and  of  the  certificate's  being  in  due 
foim,  dec,  is  not  admissible  as  evidence  of 
the  original  act,  but  is  simply  a  private  wri- 
ting, and  must  be  proved  as  such.  Per 
Curiam :  There  is  no  evidence  before  us 
that  the  certified  copy  of  the  act  of  sale 
would  be  received  in  evidence  in  any  court 
of  the  State  in  which  it  was  executed, 
without  satisfactorily  accounting  for  the 
non- production  of  the  original.  Dickson  v. 
Grissom,  538. 

66.  Where  a  commissbn  to  take  testi- 
mony in  another  State  is  addressed  to  "any 
judge  or  justice  of  the  peace,'*  at  the  place 
where  the  evidence  is  to  be  taken,  without 
naming  any  one  in  the  commissron,  the  par- 
ty  offering  the  commission  must  show  di- 
rectly, or  by  circumstances  authorizing  a 
legal  inference,  that  the  person  by  whom 
the  commission  was  executed,  was,  at  the 
date  of  its  execution,  a  justice  of  the  peace 
of  the  State  into  which  the  commissioo 
was  sent.  A  certificate  of  the  Governor 
of  the  State,  dated  subsequently  to  the  exe- 
cution of  the  commission,  stating  merely 
that  the  person  by  whom  the  commission 
was  executed,  **t>  a  duly  autiiorized  justice 
of  the  peace  and  that  fuD  faith  and  credit 
are  due  to  his  official  acts,"  not  written  on 
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the  same  paper  as  the  depositions,  and 
there  being  no  internal  evidence  in  the  pa- 
pers that  the  justice's  certificate  was  ever 
seen  by  the  Governor,  is  insufficient  to  estab- 
lish that  the  justice  was  qualified  to  act  at 
the  date  of  the  execution  of  the  commis- 
sion.    Barelli  et  al.  v.  Lytic  et  aL,  657. 


EXECUTION  OF  JUDGMENT. 

1.  A.fi,fa.  issued  from  a  district  court 
and  levied  on  property  within  the  jurisdic- 
tion of  another  district  court,  muy  be  en- 
joined by  the  latter. 

2.  It  being  the  duty  of  the  police  jury  of 
each  parish  to  provide  a  sufficient  house  for 
the  courts  and  jurors,  and  a  good  and  suffi- 
cient jail  to  receive  and  keep  prisoners, 
where  buildings  have  been  thus  provided  by 
a  parish  for  the  State,  and  are  used  and 
occupied  for  public  purposes,  they  are  not 
liable  to  seizure  and  sale  under  execution 
against  the  police  jury.  Police  Jury  of 
West  Baton  Rouf^e  v.  Michel  etal-t  84. 

3.  Working  animals  may  be  seized  separ- 
ately from  tlie  plantation  to  which  they  are 
attached,  when  the  debtor  himself  points 
them  out  to  the  sheriflT  for  seizure.  Under 
such  circumstances  the  debtor  cannot  after- 
wards object  to  the  seizure.  Dorsey  v. 
Hills,  107. 

4.  A  creditor  who  has  obtained  a  judg- 
ment, with  an  acknowledgment  of  his  rights 
as  a  naortgagee,  may  seize  other  property 
than  that  mortgaged  to  him.  All  the  prop- 
eity  of  the  debtor  is  liable  for  the  payment 
of  his  debts.     Cohh  et  ux.  v.  Hynes^  150. 

b.  Parol  evidence  of  the  contents  of 
books  and  papers,  unless  objected  to,  must 
receive  the  same  consideration  as  the  books 
and  papers  themselves.  Jouannaeu^  Cura- 
tor, V.  Shannon,  330. 

6.  To  make  a  valid  seizure  of  a  bill  or 
note  under  a  fi.  fa.,  the  sheriff  must  take 
actual  possession  of  it.  Gaines  v.  Mer- 
charUs'  Bank,  369. 

7.  Simulation,  as  between  the  parties  to 
an  authentic  act,  cannot  be  proved  by  parol. 
Gautier  v.  Briault,  487. 


EXCEPTIONS. 
See  Practice. 

EXECUTOR. 
See  Successions. 

EXECUTORY  PROCESS. 

Executory  process  cannot  be  issued  on 
a  mortgage  containing  mutual  covenantSy 


which  was  never  accepted  by  the  mort- 
gagee, there  being  no  authentic  evidence 
that  the  latter  ever  bound  himself  to  the  im- 
plied covenants  contained  in  the  act.  The 
institution  of  proceedings  under  the  mort- 
gage is  not  a  sufficient  acceptance  to  author- 
ize the  issuing  of  the  executory  process. 
The  evidence  on  which  executory  process 
issues  must  be  authentic.  The  judge,  in 
granting  the  order,  can  take  no  cognizance 
of  other  evidence.  French  v.  The  Me-- 
chanics'and  Traders'  Bank,  152. 


EXPERTS. 
See  Auditor. 

FACTOR. 
See  Mandate. 

FIERI  FACIAS. 
See  Execution. 

FIDEI  COMMISSUM. 
See  Donations. 

FREIGHT. 
See  Common  Carrier. 

FOREIGN  LAWS. 
See  Law  and  Conflict  of  Laws. 

FRAUD. 
See  Obligations  and  Insolvency. 

GARNISHEE. 

Where  interrogatories  propounded  by  a 
plaintiff  to  a  garnishee  do  not  disclose  the 
amount  of  plaintiff's  judgment,  and  it  is  not- 
shown  to  have  been  otherwise  notified  to 
the  garnishee,  judgment  cannot  be  rendered 
against  him,  on  his  failure  to  answer,  for 
the  amount  of  plaintiff's  judgment 

2.  Where  a  plaintiff  by  whom  interroga^ 
tories  had  been  propounded  to  a  garnishee, 
after  a  written  motion  to  have  them  taken 
for  confessed,  goes  to  trial  vpon  the  merito. 
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without  requiring  the  action  of  the  court 
upon  his  motion,  and  permitB  the  garnishee 
to  offer  his  answers  in  evidence,  without  ex- 
cepting to  their  being  received,  the  answers 
must  be  considered  as  uncontradicted,  and 
judgment  may  be  rendered  in  accordance 
therewith.     Copley  v.  Snow,  521. 

3.  Where  a  garnishee  is  interrogated 
by  a  plaintiff  as  to  the  time  when  a  not«, 
which  had  been  in  the  garnishee's  posses- 
sion, was  delivered  to  a  third  person,  and 
the  fact  is  important  to  the  plaintiff,  inas- 
much as  the  note,  if  in  possession  of  the 
garnishee  at  the  time  of  service  of  the  in- 
terrogatories upon  him,  would  be  subject 
to  plaintiff's  seizure,  a  failure  of  the  garni- 
shee to  state  in  his  answers  the  date  of  the 
delivery  will  be  considered  as  a  cpnfession 
that  he  had  the  note  in  his  possession 
when  the  process  was  served  upon  him. 
Vason  V.  Clarke,  681. 


HABEAS  CORPUS. 

A  suspensive  appeal  will  not  lie  from 
an  order  discharging  a  prisoner  under  a 
habeas  corpus,  although  the  imprisonment 
grew  out  of  proceedings  in  a  civil  action. 
Ex-parie  Emanuel,  424. 


HUSBAND  AND  WIFE. 
I.   Marriage. 

1.  After  the  lapse  of  a  century,  a  mar- 
riage, which  had  never  been  doubted  or  de- 
nied, must  be  held  to  have  been  duly  so- 
lemnized. 

2.  A  marriage,  celebrated  in  Louisiana, 
before  the  year  1787,  may  be  proved  by 
reputation.  Per  Cur:  Under  the  laws  of 
Spain,  in  force  at  that  time,  proof  of  mar- 
riage by  reputation,  was  sufficient,  in  civil 
suits. 

3.  Decision  in  PaUon  v.  Philadelphia, 
1  An.  98,  affirmed,  so  far  as  it  declares  that 
the  regulations  of  the  Council  of  Trent,  in 
regard  to  marriages,  were  never  extended 
to  the  colony  of  Louisiana,  by  the  king  of 
Spain. 

4..  The  certificate  of  a  priest,  attesting 
the  celebration  of  a  marriage  in  the  Spanish 
colony  of  Louisiana,  before  the  year  1787, 
though  not  signed  by  the  parties  nor  by  wit- 
nessess,  is  proof  of  a  legal  marriage. 

5.  Where  the  marriage  of  the  parents 
has  been  proved,  parol  evidence  is  sufficient 
to  establish  the  legitimacy  of  their  children. 
Svceemof^  of  Prevost^  347. 


IL     Separation  Jirom  Bed  and  Board, 
and  rf  Property. 

1.  Blows  inflicted  on  a  wife  by  her  hus- 
band, will  entitle  her  to  a  separation  from 
bed  and  board.  Armant  v.  Her  Husband, 
137. 

2.  Where  in  an  actaon  for  a  separatioa 
from  bed  and  board,  instituted  by  the  hus- 
band, a  curator  ad  hoc,  was  appointed  to 
represent  the  wife,  who  was  an  absentee, 
but  the  case  was  tried  without  any  issue 
joined,  or  judgment  by  default  regularly 
taken,  judgment  cannot  be  rendered  lor  the 
plaintiff.     Schnaufer  v.  Sdinaufer,  355. 

3.  Where  the  petition  in  an  action  for 
separation  a  mensa  etthoro  coDtaina  no  prayer 
for  a  partition  of  the  property  of  the  com- 
muni^,  and  the  defendant  has  had  no  no- 
tice of  an  application  for  that  purpose,  a  se- 
paration of  property  cannot  be  decreed  at 
the  time  of  rendering  judgment  for  a  sepa- 
ration.    Edmonds  v.  Her  Husband,  489. 

4.  Proof  that  a  judgment  of  separation 
of  property  had  been  obtained  by  a  married 
woman  against  her  husband,  will  not  autho- 
rize a  judgment  against  her  personally  for 
a  debt  contracted  by  her  since  the  judg- 
ment of  separation.  Per  Cur :  A  separa- 
tion of  property,  though  decreed,  if  Dot 
executed  by  payment  of  the  rights  and 
claims  of  the  wife  as  far  as  the  estate  of 
the  husband  can  pay  them,  made  to  appear 
by  an  authentic  act,  or  by  a  bona  fide  unin- 
terrupted suit  to  obtain  payment,  is  nuO. 
C.  C.  2402.     Longino  v.  Blaekstone,  513. 


111.  Dowry  and  Paraphernal  Prnperty- 

6.  Property  given  to  the  wife,  on  the  ex- 
press condition  that  it  should  be  dotal,  and 
which  the  husband  received  as  such,  cannot 
be  regarded  as  community  property.  The 
wife  is  entitled  to  be  paid  &e  whole  amount 
of  her  dowry,  before  the  amount  o(  the 
community  property  is  determined.  Sue- 
cesvon  of  Mossy,  337. 

6.  The  Statute  of  27th  of  March,  1835, 
s.  2,  which  authorizes  married  women  who 
have  attained  the  age  of  twenty-one  yeare, 
to  renounce,  by  notarial  act,  with  the  con- 
sent of  their  husbands,  in  fiivor  of  thffd 
persons,  their  dotal,  paraphernal,  and  other 
rights,  provides  that  the  notary,  before  re- 
ceiving the  signature  of  any  married  wo- 
man, shall  detail  m  the  act,  and  verbally 
explain  to  her,  out  of  the  presence  o^  hr  r 
husband,  the  nature  of  her  rights,  and  of  the 
contract  she  agrees  to ;  and  where  such  t-i 
explanation  has  not  been  made  to  her,  the 
renunciation  will  be  of  no  effect  A  sub- 
stantial compliance  with  the  proviso  is  es- 
sealaal  to  the  validity  of  the  renanciatioo. 
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7.  Where  a  husband  purchases  real 
estate  at  a  sale  of  the  succession  of  his 
wife's  father,  giving  his  notes  for  the  price, 
and  receiving  a  conveyance,  and,  in  the  par- 
tition of  the  estate  among  the  heirs,  the 
husband's  notes  are  assigned  to  the  wife  as 
her  share,  and,  alter  the  homologation  of 
the  partition,  the  husband  receives  the  notes 
irom  the  parish  judge,  and  gives  a  receipt 
for  them  as  his  wife's  share,  and  there  is  no 
proof  that  the  notes  were  ever  delivered  or 
paid  by  him  to  the  wife,  nor  that  she  bad 
the  separate  administration  of  her  property, 
the  wife  will  be  entitled  to  a  legal  mortgage 
on  all  the  property  of  her  husband  for  the 
reimbursement  of  the  amount  of  the  notes. 
And  in  such  a  case,  the  reception  of  the 
notes,  the  circumstances  of  that  reception, 
and  theur  origin  being  proved,  the  burden  of 
proving  that  they  were  afterwards  given,  or 
paid,  by  the  husband,  to  the  wife,  is  thrown 
on  the  party  opposing  the  mortgage. 

8.  Decision  in  Johnson  v.  Piister^  4  Rob. 
71,  that  the  word  "  same,"  in  article  2367 
C.  C.  relates  not  to  the  proceeds  of  the  pa- 
raphernal property  sold,  as  contemplated  by 
the  preceding  clause,  but  to  the  paraphernal 
property  itself,  the  law  intending  to  secure 
the  wife,  in  every  case,  where  the  husband 
disposed  of  her  property  for  his  individual 
benefit,  affirmed.  Sttccession  of  Chemillor^ 
411. 

9.  Where  in  a  settlement  between  the 
father  and  the  heir  of  the  mother  of  the 
community  which  formerly  existed  between 
the  parents,  notes,  which  had  been  given 
by  the  husband  of  the  h<^ir  for  a  loan  pre- 
viously made  to  him  by  int.  father,  formed 
a  part  of  the  effects  to  be  divided,  and  were 
received  by  the  wife  as  her  portion  of  the 
effects  of  her  mother's  succession,  and  de- 
livered by  her  to  her  husband,  the  receipt 
of  the  notes  and  their  delivery  to  the  hus- 
band will  not  create  a  legal  mortgage,  in  favor 
of  the  wife,  on  the  property  of  the  hus- 
band, in  the  absence  of  proof  that  the  hus- 
band was  solvent  at  the  time  his  notes  were 
delivered  to  him  as  his  wife's  share  of  the 
succession.  In  such  a  case  the  burden  of 
proof  is  on  the  party  claiming  the  legal 
mortgage.  If  the  husband  was  insolvent 
at  the  time  he  received  the  notes,  the  wife 
has  no  mortgage  for  their  amount.  C.  C. 
3280,  2367.     Slatter  v.  Tete,  466. 


rV.  Community 

10.  Where  a  wife,  after  remaining  in  this 
Titate,  where  her  husband  was  domiciled, 
removes  to  another,  in  conformity  with  the 
decree  of  her' husband,  on  account  of  su- 
perior advantages  supposed  to  be  afforded 
by  the  latter  for  rearing  and  educating  theur 


children,  imd  does  not  return,  property  ac- 
quired by  the  husband  in  this  State  during 
the  absence  of  the  wife  will  be  community 
property.  Per  Curiam:  We  cannot  say 
that,  in  discharging  the  duties  of  a  mother 
at  the  place  selected  by  her  husband,  she 
was  rendering  him  no  assistance.  Moore 
et  al.  v.  Tkibodeauxy  74. 

11.  The  husband,  as  head  of  the  com- 
munity, is  bound  to  pay  its  debts.  If  he 
uses  the  separate  funds  of  his  wife  for  that 
purpose,  he  becomes  her  debtor  for  the 
amount.     Olasscockt  Tutor^  v.  Green,  146. 

12.  Where  a  husband  purchased,  during 
the  existence  of  the  matrimonial  communiQr, 
a  settlement  right  on  the  public  lands  of  the 
United  States,  and  after  its  dissolution  the 
government  made  to  him  individuUya  dona- 
tion of  land  on  account  of  the  settlement  of 
the  party  from  whom  he  purchased  the  land, 
under  the  Spanish  law  ihen  in  force  in  this 
State,  did  not  inure  to  the  benefit  of  the 
community,  but  belonged  exclusively  to  the 
individual  to  whom  it  was  given.  The  rule 
that  things  given  by  the  sovereign  formed 
no  part  of  the  community,  but  belonged  ex- 
clusively to  the  party  to  whom  they  were 
given,  applied  to  all  cases  except  where  the 
donation  was  in  remuneration  for  military 
services  rendered  to  the  sovereign  by  a  hus- 
band, who  had  sei'ved  without  pay  and  been 
supported  by  the  community.  FueroReaU 
b.  3.  tit.  3,  1.  3.  But  the  right  of  the  wife 
as  to  any  improvements  made  on  the  pro- 
perty is  distinct  from  her  right  to  the  pro- 
perty itself;  the  augmentation  of  value  by 
the  common  labor  alone  makes  a  part  of  the 
acquets  and  gains.  The  facts  that  the  im- 
provements were  not  made  by  the  spouses, 
but  were  purchased  by  them,  does  not  af- 
fect the  principle.  Hughey  et  al.  v.  Bar^ 
row,  248. 

V.  Of  the  Law  of  Husband  and  Wife^ 
generally. 

13.  In  principle,  no  distinction  can  be 
made  between  a  conventional  transfer  of 
property  by  a  husband  to  his  wife  for  the 
payment  of  her  dotal  or  paraphernal  rights, 
and  one  made  under  the  form  of  judicial 
proceedings.  Per  Curiam:  Where  there 
has  been  an  amicable  suit  in  which  the 
wife  charges,  and  the  husband  confesses, 
a  debt,  and  the  judgment  thus  rendered  is 
executed  by  the  sheriff,  the  parties,  so  far 
as  creditors  are  concerned,  stand  substan- 
tiaUy  in  no  better  position  than  if  they  had 
merely  clothed  their  contract  with  the  form 
of  a  notarial  act. 

14.  A  husband  cannot  abandon  in  favor 
of  his  wife,  a  claim  due  to  him,  to  the  de- 
triment of  his  creditors. 
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15.  As  a  general  rule,  husband  and  wife 
are  incapable  of  contracting  with  each  other 
The  only  exceptions  to  this  rule  are  those 
enumerated  in  article  2421  C.  C.  At- 
tempted conti'Rcts  between  husband  and 
wife,  not  included  in  these  exceptions,  are 
nullities. 

16.  Actions  to  annul  contimcts  made  be- 
tween husband  and  wife,  not  enumerated 
in  the  exceptions  contained  in  article  2421 
C.  C.  are  not  prescribed  by  one  year  under 
articles  1982,  1989  C.  C.  the  nullity  in  such 
cases  resulting  from  the  incapacity  of  the 
parties  to  contract.  That  prescription  ap- 
plies where  the  transfer  takes  place  be- 
tween parties  capable  of  contracting.  Hay- 
den  V.  Nutt  et  uz.,  65. 

17.  A  marriage  settlement  executed  in 
another  State,  wliere  the  property  was  sit- 
uated and  where  the  parties  resided  at  the 
time,  if  valid  by  its  laws,  cannot  be  effected 
by  the  subsequent  removal  of  the  parties  to 
this  State.  Young  et  aL  v.  TempUton  et 
aL,  254. 

]  8.  A  promise  to  pay  a  debt  due  by  a 
deceased  husband,  made  by  the  wife  sub- 
sequently to  his  death,  when  the  marital 
authority  had  ceased,  is  binding  on  the  wiie. 
Succession  of  Guidry^  488. 

19.  The  rights  of  the  spouses  are  gov- 
erned by  the  laws  of  the  place  in  which  it 
was  their  intention  at  the  time  of  their  mar- 
riage to  establish  their  domicil,  and  which 
they  subsequently  adopted  within  a  reason- 
able time. 

19.  A  tacit  mortgage  attaches  in  favor  of 
the  wife,  on  the  property  of  the  husband, 
for  the  price  of  paraphernal  property  sold 
by  the  latter,  from  the  date  of  the  receipt 
of  the  price  by  the  latter ;  but  no  such 
mortgage  exists  in  favor  of  the  wife's  hein 
for  the  price  of  paraphernal  property  alien- 
ated by  the  husband  after  her  death.  C. 
C.  2367,  2380.  Walker  et  al.  v.  Duverg^, 
Administratrix,  569. 


HYPOTHECARY  ACTION. 
See  Practice. 

INDICTMENT. 
See  Criminal  Law. 


INJUNCTION. 

1.  An  injunction  will  not  lie  to  restrain 
a  municipal  coiporation  from  Instituting  quits 
before  a  justice  of  the  peace,  against  a  party 


for  infractions  of  an  ordinance  of  the  ma- 
ni(*ipality,  where  an  appeal  will  lie  from 
the  decisions  of  the  justice  to  the  Supreme 
Couit.  The  jurisdictionof  the  justice  can- 
not be  thus  interfered  with.  Devron  v.  First 
Municipality  i  11. 

2.  A  fi.  fa.  issued  from  a  district  coort 
and  levied  on  property  within  the  jurisdic- 
tion of  another  district  couit,  may  be  en- 
joined by  the  latter.  Police  Jury  of  Wui 
Baton  Rouge  v.  Michel  et  al;  84. 

3.  An  injunction  will  not  be  diseolred 
where  the  facts  show  that  the  party  will  be 
immediately  entitled  to  resort  to  the  same 
remedy  ;  but  such  facts  must  appear  on  the 
face  of  the  proceedings,  or  from  evidence 
legally  admitted,  or  received  without  objec- 
tion.    Dorsey  v.  Hills,  107. 

4.  The  fact  that  a  partial  payment  bas 
been  made  on  a  judgment,  which  has  not 
been  credited  on  the^.  fa.,  will  not  autho- 
rize an  injunction  for  the  entire  amount  of 
the  execution.     Cohb  et  ux.  v.  Hynes,  150. 

5.  Where  a  petition  for  an  injunction  is 
presented  by  a  party  who  describes  him- 
self as  a  trustee,  it  is  unnecessary  that  his 
capacity  as  trustee  should  be  repeated  in 
the  affidavit. 

6.  Where  on  an  application  to  obtain  an 
injunction,  made  by  several  persons  repre- 
senting distinct  interests*  the  affidavit  is  made 
by  only  one  of  the  parties,  and  it  does  not  ap- 
pear either  from  the  petition  or  the  affidavit 
that  he  acted  as  the  agent  of  the  others,  the 
injunction  must  be  dissolved  as  to  the  par- 
ties by  whom  no  affidavit  was  made.  Ro- 
bertson, Trustee,  ifc.,  et  aL,  v.  TVacti, 
Sheriff,  151. 

7.  On  the  dissolution  of  an  injunction  by 
which  the  execution  of  a  judgment  was  ar- 
rested, damages  to  the  extent  of  twenty  per 
cent  on  the  amount  of  the  judgment  en- 
joined may  be  allowed  without  proof.  Or- 
tez  et  al.  v.  Lallande  et  at.,  188. 

8.  Where  a  judgment  bearing  interest  has 
been  enjoined,  such  additional  interest  only 
can  be  allowed,  on  dissolving  the  injnnctioo, 
as  will  make  the  rate  allowed  equal  to  the 
highest  conventional  interest. 

9.  Section  3  of  Statute  of  25fh  March, 
1831,  authorizing  the  allowance  of  interest 
and  damages  on  the  dissolution  of  an  injunc- 
tion, applies  to  injunctions  of  orders  of 
seizure,  and  sale  in  other  cases  than  those 
enumerated  in  article  739  of  the  Code  oi 
Practice,  in  which  the  party  is  not  reqnired 
to  give  bond.     D wight  v.  Richard,  240. 

10.  Fees  paid  to  counsel  for  prosecuting 
an  injunction  against  an  illegal  order  of 
seizure  and  sale  cannot  be  recovered  by 
the  plaintiff  against  the  defendant,  whtfe 
the  injunction  is  ma'mtained.  Hill  ▼•  ^' 
304. 
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11.  An  affidavit  by  a  party  "that  the 
fnct«  set  forth  in  the  above  petition,  which 
in  his  opinion  render  an  injunction  necee- 
sary,  are  true  to  the  best  of  his  knowledge 
and  belief,"  is  insufficient  to  sustain  an  in- 
junction, for  uncertainty.  It  is  susceptible 
of  two  cousti'uctions ;  one  of  which,  that 
the  party  means  to  swear  that  such  of  the 
facts  stated  in  the  petition  as,  in  his  opinion, 
render  an  injunction  necessaiy,  are  true, 
would  render  it  defective.  The  affidavit 
niust  be  clear  and  unequivocal,  establishing 
all  the  facts  which  would  warrant  the  inter- 
ference of  the  court,  and  laying  a  clear 
basis  for  an  indictment  for  peijuiy,  if  any 
of  the  assertions  be  untrue.  Rice  v.  Walshy 
346. 

12.  Where  the  judgment  enjoined  bears 
interest  at  ten  per  cent  a  year,  the  court, 
on  dissolving  the  injunction,  cannot  increase 
the  interest.  Whatever  else  it  may  be  pro- 
per to  allow,  must  be  in  the  form  of  da- 
mages.    Gemard  v.  Hart  et  aL.  603. 

13.  Where,  in  an  action  to  enjoin  B.Ji.fa., 
an  appeal  is  granted  to  the  defendant,  on 
motion  and  in  genera]  terms,  it  must  be 
considered  as  embracing  not  only  the  plain- 
tiff, but  also  the  sureties  in  the  injunction 
bond,  who,  by  a  fiction  of  law  (Statute  of 
25th  March,  1831,  s.  3),  are  considered  as 
plaintiffs  in  the  injunction.  Mitchell  v. 
Lay,  514. 

14.  Though  the  petition  fur  an  injunction 
to  stay  an  order  of  seizure  and  sale  merely 
state  that,  remittances  to  a  certain  amount 
were  made  to  the  mortgagee  which  should 
have  been  credited  upon  the  note  to  secure 
the  payment  of  which  the  mortgage  was 
executed,  without  mentioning  the  dates, 
manner,  and  amounts  of  the  respective  re- 
mittances, yet,  if  no  exception  be  taken  to 
the  generality  of  the  petition,  and  issue  be 
joined  on  the  plaintifTs  averments,  defen- 
dants cannot  atterwards  object  to  its  gene- 
rality.    Ludtling  V.  Frellsen,  634. 

15.  The  fact  that  an  injunction  bond  was  not 
signed  by  the  surety  in  the  presence  of  the 
clerk  of  the  court,  is  immaterial,  where  the 
genuineness  of  his  signature,  and  his  suffi- 
ciency, are  satisfactorily  proved.  The  clerk^s 
approval  of  the  bond  must  be  presumed 
from  his  having  issued  the  injunction; 
Claiborne  v.  Bauries,  667. 


INSOLVENCY. 

1.  A  creditor  of  an  insolvent  has  a  right 
to  require  the  production  in  court  of  Sie 
bank-book  of  the  syndic  to  enable  him  to  as- 
certain the  state  of  the  insohrent's  affairs. 
McAtdey  v.  His  CreditorB^  62. 

2.  Where  the  creditors  of  an  ioBo]v6Bt 
are  the  panie0  in  interest  in  a  contest  ae  to 


a  privilege  claimed  by  one  of  them,  the  claim 
cannot  be  established  by  an  action  agunst 
the  syndics,  they  represent  the  mass  and 
not  individual  creditors.  Posey  et  al.  v. 
Weems,  Syndic,  et  al.i  196. 

3.  A  judgment  confessed  by  an  insolvent 
after  a  cessio  bonorum  made  and  accepted, 
cannot  affect  the  property  ceded,  which, 
from  the  time  of  the  cession,  was  vested  in 
the  creditors ;  nor  will  such  a  judgment  in 
favor  of  the  vendor  of  moveables,  who  had  se- 
questered them  before  the  cession,  confessed, 
after  the  cession,  by  the  insolvent,  who  had 
released  the  property  on  a  bond  before  his 
cession,  be  binding  on  the  surety  in  the  se 
questration  bond.     Herrick  v.  Conant,  276. 

4.  Where  a  debtor  is  insolvent  to  the 
knowledge  of  his  creditor,  who  receives 
from  him,  in  payment  of  an  antecedent 
debt,  goods  upon  which  he  has  no  privilege 
as  vendor,  the  preference  is  an  illegal  one. 
C.  C.  1966  to  1989.  Florance  v.  Nolan  et 
aL,  327. 

6.  It  is  not  necessary,  to  subject  a  party 
to  the  penalties  imposed  by  the  tenth  se  v 
tion  of  the  Statute  of  28th  March,  1840, 
abolishing  imprisonment  for  debt,  on  one 
purchasing  merchandize  for  cash,  and  dis- 
posing of  the  same,  or  removing  it  beyond 
the  reach  of  his  vendor,  without  having  paid 
the  price,  that  he  should  have  been  the 
principal  in  the  transaction,  where  it  is 
shown  that  the  purchase  of  the  articles  was 
a  fraud  contrived  between  another  person 
and  himself,  probably  for  their  mutttal  be- 
nefit. The  law  will  hold  both  to  haVe  been 
purchasers, 

6.  Article  107  of  the  Constitution  relates 
exclusively  to  criminal  proceedings. 

7.  Judicial  proceeding^,  having  for  theii' 
object  the  incarceration  of  the  debtor  to 
compel  the  payment  of  his  debts,  or  insti- 
tuted against  a  debtor  guilty  of  fraud,  hav^ 
always  been  held  by  our  courts  to  be  civil, 
and  not  criminal  proceedings.  Proceedings 
against  an  insolvent  debtor  for  fraud,  under 
the  Statute  of  28'th  March,  1^0,  are  civil 
proceedings.  Martin  et  al.  v.  Chryilal; 
344. 

8.  The  mere  institution  of  an  action,  by 
the  creditors  of  one  who  had  made  d  cesno 
bonorum  under  the  Statute  of  1817,  and  who 
had  since  acquired  other  property,  to  com- 
pel a  nev^  surrender,  does  not  render  the  in- 
solvent incapable,  from  the  commencement 
of  such  action,  of  alienating  his  property  in 
favor  of  a  bond  fide  purdbaser.  Under 
that  statute,  such  newly  acquired  property 
cannot  be  considered  as  thenceforth  in  the 
custody  of  the  law.  Until  a  judicial  inves- 
tigatioo  has  been  had,  and  a  decree  pro- 
Donoced,  the  fuither  liabifity  <tf  the  insol- 
vent is  a  matter  en  pais.    Any  other  con- 
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place  between  the  transferrer  and  the  trans- 
ferree,  by  the  giving  of  the  title.  C.  C. 
2612.  The  titles  in  this  case  are  the  re- 
ceipts; and  by  ^^ grantee**  the  act  of  1842 
means  the  owner  of  them.  Ferry  v.  Hen- 
nen,  458. 

23.  A  confirmation,  by  commissioners  ap- 
pointed to  ascertain  the  rights  of  persons  to 
lands,  of  a  claim  for  a  specified  number  of 
acres  between  certain  boundaries,  being  a 
complete  grant  from  the  United  States,  can- 
not be  affected  by  any  errors  committed  by 
officers  of  the  government,  in  surveying 
and  locating  the  claun.  Fay  v.  Chambers, 
481. 

24.  Improvements  made  upon  the  public 
lands  of  Uie  United  States,  where  the  par- 
ty making  them  is  not  in  a  situation  to  avail 
lumself  of  the  pre-emption  laws,  cannot 
form  the  object  of  a  contract.  The  value 
of  improvements  so  made  cannot  be  re- 
covered irom  a  purchaser  of  the  land  from 
the  United  States;  and,  if  possession  of 
the  land  be  retained  from  the  latter  by  the 
person  who  made  such  improvements, 
damages  will  be  allowed  for  the  detention. 

25.  Art.  500  of  the  Civil  Code  is  not  ap- 
plicable to  materials  used,  nor  labor  expend- 
ed, in  making  settlements  on  the  national 
domain  of  the  United  States.  Hollon  v. 
Sapp,  519. 

26.  Where  the  United  States  have  re- 
cognized the  claim  of  one  of  two  persons 
pretending  to  be  settlers  on  the  public  lands 
and  have  issued  a  patent  to  him,  the  courts 
of  this  State  have  no  power,  in  the  ab- 
sence of  any  equities  or  evidence  taking 
the  case  out  of  the  general  rule,  to  revise 
their  decision.    Jones  v.  Wheelis*  541. 


LAW. 

See  Conflict  of  Laws. 

I.  Of  Law  generally. 

1.  The  Stat,  of  16  March,  1848,  ch.  191, 
purporting  to  amend  the  stat.  of  4  May, 
1847,  by  reference  to  its  title  only,  and  its 
provisions  being  necessarily  inoperative 
without  a  reference  to  the  stat.  of  1847, 
the  first  section  must  be  considered  as  in 
direct  conflict  with  arts.  118,  119,  of  the 
Constitution,  and  any  appointment  made  un- 
der It  as  void.     Walker  v.  CaidwelU  297. 

2.  Art.  1987  C.  C.  is  repealed  by  art. 
647  C.  P.,  so  far  as  they  are  inconsistent 
with  each  other.     Conrey  v.  Copland,  307. 


n.  Commercial  Law, 

3.  The  commercial  law,  as  settled  in  the 
ether  Statee  of  the  Unioot  is  uniformly  fol* 


lowed  by  the  courts  of  this  State,  where 
no  statutoiy  provision  prevents  a  resoit  to  it 
Thompson,  Ex'r,  v.  Mylne,  206. 

4.  A  sale  of  derelict  or  wrecked  property, 
made  under  a  statute,  will  not  be  valid  un- 
less there  has  been  a  substantial  compliance 
with  its  requisitions. 

5.  Where  one  who  had  been  authorized 
by  a  justice  of  the  peace,  under  the  proTi- 
sions  of  the  stat.  of  Arkansas  of  the  2lBt 
of  February,  1838,  s.  9,  relative  to  there- 
shipment  and  sale  of  wrecked  property,  to 
ship  such  property  to  any  market  where  he 
might  deem  it  most  likely  diat  a  good  sale 
could  be  made  of  it,  sells  the  property,  by 
private  sale,  after  its  shipment,  to  the  clerk 
of  the  steamer  on  which  it  was  shipped, 
the  sale  will  be  without  effect.  Per  Cur: 
No  application  was  made  for  permission  to 
sell  on  the  spot.  Had  such  a  ssle  been 
authorized,  the  sale  would  have  been  re- 
quired to  be  public,  after  due  notice,  and  at 
auction,  to  the  highest  bidder. 

6.  Where  wrecked  property  is  in  safety, 
the  salvor  cannot  sell  it.  A  case  of  neces- 
sity may  exist  in  which  the  power  of  die 
salvor  to  sell  may  l)e  recognized ;  but,  short 
of  such  a  case  a  salvor  has  no  more  author- 
ity to  sell  than  a  captor  has.  McChregor 
et  al,  V.  BaU,  289. 


m.  Common  Law. 

7.  By  the  laws  of  Mississippi,  no  cove- 
nant or  agreement  in  consideration  of  mar- 
riage, nor  any  deed  of  marriage  settlement 
or  deed  of  trust,  though  the  consideration 
be  a  valuable  one  and  the  hand  fides  of  the 
parties  unquestionable,  is  good  against  credit- 
ors, unless  acknowledged  by  the  parties 
bound  thereby,  or  proved  before  a  judge  of 
the  Supreme  Court,  or  a  justice  of  the  coun- 
ty court,  or  justice  of  the  peace,  or  notary 
public  of  the  county  in  which  the  lands, 
tenements,  and  hereditaments,  or  some 
part  thereof,  are  situated,  and  unless  a  cer- 
tificate of  such  acknowledgment  or  proof, 
written  upon  said  instrument,  and  signed 
by  the  oflicer  before  whom  it  was  made,  be 
lodged  with  the  clerk  of  the  county  coart 
of  the  proper  county,  to  be  tliere  recorded 
in  the  same  manner  as  other  deeds  of  real 
or  personal  estate  are  requbred  by  law  to 
be  acknowledged  or  proved.  A  marriage 
settlement,  not  duly  acknowledged  or 
proved,  and  recorded,  is  not  void  merely  as 
to  creditors  having  liens  on  the  proper^  to 
be  affected,  but  is  void  as  to  all  creditors 
whosoever. 

8.  On  a  question  arising  under  the  laws 
of  another  State,  in  which  the  English  com- 
mon law,  so  far  as  adapted  to  our  constito- 
tioDs  and  cooMstent  wito  oar  ton  of  govw* 
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ment,  and  not  repealed  or  modified  by  stat- 
ute, is  in  force,  and  where  the  principles  of 
the  English  equity  jurisprudence  also  pre- 
vail, and  where  the  courts  are  authorized 
to  look  to  English  authorities  in  equity  for 
rules  of  decision  on  questions  turning  on 
the  principles  of  equity,  the  courts  of  this 
State  will  be  bound  to  notice  any  thing  ap- 
plicable in  principle,  which  it  finds  laid  down 
in  approved  works. 

9.  In  those  States  in  which  the  common 
law  prevails,  a  general  lien  on  land  result- 
ing from  a  judgment,  constitutes,  ^er  «e,  no 
property  or  right  in  the  land  itself.  It  con- 
fers only  a  right  to  levy  on  the  land,  to  the 
exclusion  of  other  adverse  interests  subse- 
quent in  date  to  the  judgment,  and  can  only 
be  made  eflTectual  by  a  levee. 

10.  A  deed,  executed  in  a  State  where 
the  English  common  law  prevails,  convey- 
ing property  to  a  trustee,  for  the  benefit  of 
creditors  of  the  grantor,  though  fraudulent 
and  void  as  to  creditors,  is  sufficient  to  divest 
the  legal  title  of  the  grantor,  and  conclusive 
against  him.  And  where  the  property  so 
conveyed  in  trust  for  the  creditors,  is  sub- 
sequently conveyed  by  the  grantor  to  a  trus- 
tee as  a  marriage  settlement,  it  can  only  con- 
fer on  the  intended  wife,  or  on  her  trustee 
for  her  benefit,  the  right  to  have  a  convey- 
ance made  to  her  of  the  property  when  the 
prior  deed  shall  have  been  satisfied  or  other- 
wise discharged.  It  creates  in  her  favor  a 
lien  in  equity  only,  of  no  validity  against  a 
creditor  until  actual  notice,  or  the  filing  of  a 
bill  asserting  such  lien,  which  is  construc- 
tive notice ;  and  where  a  judgment  credit- 
or, who,  by  reason  of  the  conveyances  in 
trust  for  the  creditors,  has  but  a  lien  in 
equity  upon  the  property  conveyed,  instead 
of  a  legal  lien,  files  his  bill  in  equity  before 
any  actual  or  constructive  notice  of  the  deed 
of  marriage  settlement,  his  right  to  subject 
the  property  to  his  debt  will  take  prece- 
dence of  that  of  the  wife.  As  the  judg- 
ment creditor  would  prevail  in  Mississippi 
over  the  wife,  by  reason  of  his  earlier  asser- 
tion of  his  equitable  claim  by  a  biU  in  equity, 
the  husband  cannot,  by  subsequently  remov- 
ing slaves,  which  formed  a  portion  of  the  pro- 
perty to  this  State,  create  a  right  of  priority 
Id  her  favor.     Young  v.  TempUtan^  254. 

11.  Under  the  common  law,  the  title  of 
the  owner  of  personal  property  cannot  be 
lost  without  his  free  consent. 

12  No  authority  from  the  real  owner  to 
sell  personal  property  is  implied,  by  the 
common  law,  irom  the  naked  possession  of 
the  property  by  a  third  person,  without  the 
consent  of  the  owner,  under  circumstances 
which  ought  to  have  put  a  purchaser  from 
the  latter  on  enquiry  as  to  the  origin  of  his 
possession  and  his  title.  McGregor  et  al. 
V.  Ball,  289. 


13  By  the  common  law,  as  with  us, 
powers  of  attorney  are  subject  to  strict  in- 
terpretation; and  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in  terms, 
or  which  is  necessary  and  proper  for  carry- 
ing the  authority  so  given  into  full  eflfect. 
Language,  however  general,  when  used  in 
connection  with  a  particular  subject  matter 
is  presumed  to  be  used  in  relation  to  that 
matter,  and  must  be  construed  and  limited 
accordingly.  ReynolcU  et  al.  v.  Rowley 
etaln  936. 


LEASE. 

1.  Where  a  lessee,  who  had  bound  him- 
self not  to  sub-let  any  part  of  the  premises 
for  more  than  one  year,  sub-lets  a  part  for 
nine  months,  covenanting  to  renew  the  lease 
on  the  same  terms  from  year  to  year  for 
the  residue  of  his  own  term,  the  sub-lease 
is  a  violation  of  the  prohibition,  and  will 
authorize  the  lessor  to  demand  the  recission 
of  the  lease.     C.  C.  2696,  2700. 

2.  The  prohibition  to  sub-let  is  always 
construed  striotly  against  the  lessee.  Such 
a  prohibition  is  not  personal  to  the  original 
lessor ;  but,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  the  whole  contract  may 
be  assigned  by  the  lessor  to  a  third  person. 
Cordeviolle  et  al.  v.  Redon,  40. 

3.  Slaves  are  not  subject  to  provisional  sei- 
zure to  secure  the  rent  of  the  premises  on 
which  they  are  found,  though  the  tenant 
have  no  other  property.  The  right  of  the 
lessor  to  a  provisional  seixure  can  be  exer- 
cised only  on  movable  effects  found  on  the 
premises.  C.  C.  2676.    Cox  v.  Myers,  144. 


LEGACY. 
See  Successions. 


LETTING  OF  LABOR  OR 
INDUSTRY. 

1.  The  object  of  the  statute  of  18  March, 
1844,  is  to  enable  mechanics  and  other 
workmen  employed  by  a  contractor  to  ob- 
tain the  benefit  of  any  amount  due  to  him 
by  the  proprietor. 

2.  Where  one  who  has  contracted  to 
erect  a  buildbig,  after  having  performed  part 
of  the  work,  becomes  unable  to  fnlfill  hia 
contract,  the  proprietor,  on  his  defiiult,  may 
proceed  to  complete  the  building ;  and,  if 
the  amount  expended  in  its  completion,  and 
the  damages  to  which  the  proprietor  may 
be  legally  entitled  in  consequence  of  the 
de&ult,  do  not  equal  the  unpaid  instalment 
stipukted  for  the  work,  the  contractor  wUl 
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place  between  the  traDsferrer  and  the  trans- 
ferree,  by  the  giving  of  the  title.  C.  C. 
2612.  The  titles  in  this  case  are  the  re- 
ceipts; and  by  ^^ grantee"  the  act  of  1842 
means  the  owner  of  them.  Ferry  v.  Hen- 
nen,  458. 

23.  A  confirmation,  by  commissioners  ap- 
pointed to  ascertain  the  rights  of  persons  to 
lands,  of  a  claim  for  a  specified  number  of 
acres  between  certain  boundaries,  being  a 
complete  grant  from  the  United  States,  can- 
not be  affected  by  any  errors  committed  by 
officers  of  the  government,  in  surveying 
and  locating  the  claim.  Fay  v.  Chambers^ 
481. 

24.  Improvements  made  upon  the  public 
lands  of  Uie  United  States,  where  the  par- 
ty making  them  is  not  in  a  situation  to  avail 
himself  of  the  pre-emption  laws,  cannot 
form  the  object  of  a  contract.  The  value 
of  improvements  so  made  cannot  be  re- 
covered irom  a  purchaser  of  the  land  from 
the  United  States;  and,  if  possession  of 
the  land  be  retained  from  the  latter  by  the 
person  who  made  such  improvements, 
damages  will  be  allowed  for  the  detention. 

25.  Art.  500  of  the  Civil  Code  is  not  ap- 
plicable to  materials  used,  nor  labor  expend- 
ed, in  making  settlements  on  the  national 
domain  of  the  United  States.  Hollon  v. 
Sapp^  519. 

26.  Where  the  United  States  have  re- 
cognized the  claim  of  one  of  two  persons 
pretending  to  be  settlers  on  the  public  lands 
and  have  issued  a  patent  to  him,  the  courts 
of  this  State  have  no  power,  in  the  ab- 
sence of  any  equities  or  evidence  taking 
the  case  out  of  the  general  rule,  to  revise 
their  decision.    Jones  v.  Wheelis*  541. 


LAW. 

See  Conflict  or  Laws. 

I.  Cf  Law  generally. 

1.  The  Stat,  of  16  March,  1848,  ch.  191, 
purporting  to  amend  the  stat.  of  4  May, 
1847,  by  reference  to  its  title  only,  and  its 
provisions  being  necessarily  inoperative 
without  a  reference  to  the  stat.  of  1847, 
the  first  section  must  be  considered  as  in 
direct  conflict  with  arts.  118,  119,  of  the 
Constitution,  and  any  appointment  made  un- 
der it  as  void.     Walker  v.  Caldwell,  297. 

2.  Art.  1987  C.  C.  is  repealed  by  art. 
647  C.  P.,  so  far  as  they  are  inconsistent 
with  each  other.     Conrey  v.  Copland^  307. 


n.  Commercial  Law. 

3.  The  commercial  law,  as  settled  in  the 
ether  Statea  of  the  UnioD,  is  uniformly  fol* 


lowed  by  the  courts  of  this  State,  where 
no  Btatutoiy  provision  prevents  a  resort  to  it. 
Thompson,  Ei'r,  v.  Mylne,  206. 

4.  A  sale  of  derelict  or  wrecked  property, 
made  under  a  statute,  will  not  be  valid  un- 
less there  has  been  a  substantia]  compliance 
with  its  requisitions. 

5.  Where  one  who  had  been  aatborB^ 
by  a  justice  of  the  peace,  under  the  provi- 
sions of  the  stat.  of  Arkansas  of  the  2l8t 
of  February,  1838,  s.  9,  relative  to  the  re- 
shipment  and  sale  of  wrecked  property,  to 
ship  such  property  to  any  market  where  he 
might  deem  it  most  likely  that  a  good  sale 
could  be  made  of  it,  sells  the  property,  by 
private  sale,  after  its  shipment,  to  the  cleii 
of  the  steamer  on  which  it  was  shipped, 
the  sale  will  be  without  effect.  Per  Cw : 
No  application  was  made  for  permisaioD  to 
sell  on  the  spot.  Had  such  a  sale  been 
authorized,  the  sale  would  have  been  re- 
quired to  be  public,  after  due  notice,  and  at 
auction,  to  the  highest  bidder. 

6.  Where  wrecked  property  is  in  safety, 
the  salvor  cannot  sell  it.  A  case  of  necee- 
sity  may  exist  in  which  the  power  of  the 
salvor  to  sell  may  be  recognized ;  but,  short 
of  such  a  case  a  salvor  has  no  more  author- 
ity to  sell  than  a  captor  has.  McCfregor 
etal.r.  Ball,  2S9. 


m.  Common  Law. 

7.  By  the  laws  of  Mississippi,  no  cove- 
nant or  agreement  in  consideration  of  mar- 
riage, nor  any  deed  of  marriage  settlement 
or  deed  of  trust,  though  the  consideration 
be  a  valuable  one  and  the  bond  fides  of  the 
parties  unquestionable,  is  good  against  credit- 
ors, unless  acknowledged  by  the  parties 
bound  thereby,  or  proved  before  a  judge  of 
the  Supreme  Court,  or  a  justice  of  the  coun- 
ty court,  or  justice  of  the  peace,  or  notary 
public  of  the  county  in  which  the  lands, 
tenements,  and  hereditaments,  or  aome 
part  thereof,  are  situated,  and  unless  a  cer- 
tificate of  such  acknowledgment  or  proof, 
written  upon  said  instrument,  and  signed 
by  the  officer  before  whom  it  was  made,  be 
lodged  with  the  clerk  of  the  county  court 
of  the  proper  county,  to  be  there  recorded 
in  the  same  manner  as  other  deeds  of  real 
or  personal  estate  are  requbred  by  law  to 
be  acknowledged  or  proved.  A  marriage 
settlement,  not  duly  acknowledged  or 
proved,  and  recorded,  is  not  void  merely  as 
to  creditors  having  Uens  on  the  properQr  to 
be  aflfected,  but  is  void  as  to  all  creditors 
whosoever. 

8.  On  a  question  arising  under  the  laws 
of  another  State,  in  which  the  Eng^ah  com- 
mon law,  so  far  as  adapted  to  our  conatku- 
tioDS  and  coosistoiit  wilii  our  fona  of  gorem* 


LAW.— LETTING  OF  LABOR  OR  INDUSTRY. 


623 


ment,  and  not  repealed  or  modified  by  stat- 
ute, is  in  force,  and  where  the  principles  of 
the  English  equity  jurisprudence  also  pre- 
vail, and  where  the  courts  are  authorized 
to  look  to  English  authorities  in  equity  for 
rules  of  decision  on  questions  turning  on 
the  principles  of  equity,  the  courts  of  this 
State  will  be  bound  to  notice  any  thing  ap- 
plicable in  principle,  which  it  finds  laid  down 
in  approved  works. 

9.  In  those  States  in  which  the  common 
law  prevails,  a  general  lien  on  land  result- 
ing from  a  judgment,  constitutes,  per  <€,  no 
property  or  right  in  the  land  itself.  It  con- 
fers only  a  right  to  levy  on  the  land,  to  the 
exclusion  of  other  adverse  interests  subse- 
quent in  date  to  the  judgment,  and  can  only 
be  made  effectual  by  a  levee. 

10.  A  deed,  executed  in  a  State  where 
the  English  common  law  prevails,  convey- 
ing property  to  a  trustee,  for  the  benefit  of 
crecUtors  of  the  grantor,  though  fraudulent 
and  void  as  to  creditors,  is  sufficient  to  divest 
the  legal  title  of  the  grantor,  and  conclusive 
against  him.    And  where  the  property  so 
conveyed  in  trust  for  the  creditors,  is  sub- 
sequently conveyed  by  the  grantor  to  a  trus- 
tee as  a  marriage  settlement,  it  can  only  con- 
fer on  the  intended  wife,  or  on  her  trustee 
for  her  benefit,  the  right  to  have  a  convey- 
ance made  to  her  of  the  property  when  the 
prior  deed  shall  have  been  satisfied  or  other- 
wise discharged.    It  creates  in  her  favor  a 
lien  in  equity  only,  of  no  validity  against  a 
creditor  until  actual  notice,  or  the  filing  of  a 
bill  asserting  such  lien,  which  is  construc- 
tive notice ;  and  where  a  judgment  credit- 
or, who,  by  reason  of  the  conveyances  in 
trust  for  the  creditors,  has  but  a  lien  in 
equity  upon  the  property  conveyed,  instead 
of  a  legal  lien,  files  his  bill  in  equity  before 
any  actual  or  constructive  notice  of  the  deed 
of  marriage  settlement,  his  right  to  subject 
the  property  to  his  debt  will  take  prece- 
dence of  that  of  the  wife.    As  the  judg- 
ment creditor  would  prevail  in  Mississippi 
over  the  wife,  by  reason  of  his  earlier  asser- 
tion of  his  equitable  clium  by  a  bill  in  equity, 
the  husband  cannot,  by  subsequently  remov- 
ing slaves,  which  formed  a  portion  of  the  pro- 
perty to  this  State,  create  a  right  of  priority 
in  her  favor.     Young  v.  TempUtorit  264. 

11.  Under  the  common  law,  the  title  of 
the  owner  of  personal  property  cannot  be 
lost  without  his  free  consent. 

12  No  authority  from  the  real  owner  to 
sell  personal  property  is  implied,  by  the 
common  law,  irom  the  naked  possession  of 
the  property  by  a  third  person,  without  the 
consent  of  the  owner,  under  circumstances 
which  ought  to  have  put  a  purchaser  from 
the  latter  on  enquiry  as  to  the  origin  of  his 
possession  and  his  title.  McGregor  et  td. 
V.  Ball,  289. 


13.  By  the  common  law,  as  with  us« 
powers  of  attorney  are  subject  to  strict  in- 
terpretation; and  the  authority  is  never  ex- 
tended beyond  that  which  is  given  in  terms, 
or  which  is  necessary  and  proper  for  carry- 
ing the  authority  so  given  into  full  effect. 
Language,  however  general,  when  used  in 
connection  with  a  particular  subject  matter 
is  presumed  to  be  used  in  relation  to  that 
matter,  and  must  be  construed  and  limited 
accordingly.  Reynolds  et  al.  v.  Rowley 
etal.,  936. 


LEASE. 

1.  Where  a  lessee,  who  had  bound  him- 
self not  to  sub-let  any  pait  of  the  premises 
for  more  than  one  year,  sub-lets  a  part  for 
nine  months,  covenanting  to  renew  the  lease 
on  the  same  terms  from  year  to  year  for 
the  residue  of  his  own  term,  the  sub-lease 
is  a  violation  of  the  prohibition,  and  will 
authorize  the  lessor  to  demand  the  recission 
of  the  lease.     C.  C.  2696,  2700. 

2.  The  prohibition  to  sub-let  is  always 
construed  strictly  against  the  lessee.  Such 
a  prohibition  is  not  personal  to  the  original 
lessor ;  but,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  the  whole  contract  may 
be  assigned  by  the  lessor  to  a  third  person. 
Cordeviolle  et  al.  v.  Redon,  40. 

3.  Slaves  are  not  subject  to  provisiona]  sei- 
zure to  secure  the  rent  of  the  premises  on 
which  they  are  found,  diough  the  tenant 
have  no  other  property.  The  right  of  the 
lessor  to  a  provisional  seixure  can  be  exer- 
cised only  on  movable  effects  found  on  the 
premises.  C.  C.  2676.    Cox  v.  Myers,  144. 


LEGACY. 
See  Sdccessions. 


LETTING  OF  LABOR  OR 
INDUSTRY. 

1.  The  object  of  the  statute  of  18  March, 
1844,  is  to  enable  mechanics  and  other 
workmen  employed  by  a  contractor  to  ob- 
tain the  benefit  of  any  amount  due  to  him 
by  the  proprietor. 

2.  Where  one  who  has  contracted  to 
erect  a  budding,  after  having  performed  part 
of  the  work,  becomes  unable  to  fulfiD  his 
contract,  the  proprietor,  on  his  defiiult,  may 
proceed  to  complete  the  building ;  and,  if 
the  amount  expended  in  its  completion,  and 
the  damages  to  which  the  proprietor  may 
be  legally  entitled  in  consequence  of  the 
de&ult,  do  not  equal  the  unpaid  instalment 
stipulated  for  the  work,  the  contractor  will 
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have,  to  the  extent  of  the  residue,  a  claim, 
ex  aquo  ti  bonoy  for  his  unpaid  work.  In 
the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  the  proprietor  has 
been  benefitted  to  that  extent. 

3.  Where  a  proprietor  paid  to  one  with 
whom  he  had  contracted  for  the  erection  of 
a  building  an  instalment  before  it  became 
due  under  the  contract,  and  the  contractor 
subsequently  failed,  and  the  proprietor  fin- 
ished the  building  for  a  sum  not  exceeding 
the  next  and  Inst  instalment^  and  the  amount 
of  the  instalment  so  paid  in  advance,  after 
deducting  from  it  the  damages  recoverable 
under  the  contract,  was  enough  to  pay  the 
mechanics  and  other  workmen  who  had  no- 
tified the  proprietor  of  their  claims  before 
the  period  at  which  the  instalment  so  paid 
in  advance  became  due,  the  proprietor  will 
be  responsible  for  the  amount  of  their 
claims. 

4.  Mechanics,  laborers,  and  furnishers  of 
materials  employed  by  one  who  has  con- 
tracted for  the  erection  of  a  building,  are  on- 
ly entitled  to  the  same  privileges  as  the  con- 
tractor, and  where  the  contractor  has  failed 
to  register  his  contract  as  required  by  law, 
those  employed  by  him  have  no  privilege. 
Stat.  18  March,  1844,  s.  4.  C.  C.  2743, 
2744,  2746,  3239.  Allen,  Executrix,  v. 
Wills  et  aL,  97. 

5.  A  creditor  for  money  loaned  to  a  con- 
tractor for  the  erection  of  buildings  is  not 
within  the  stat.  of  18  March,  1844.  No 
privilege  is  conferred  on  such  a  creditor  by 
that  statute. 

6.  The  Stat,  of  18  March,  1844,  confers 
on  mechanics,  laborers,  and  furnishers  of 
materials  a  privilege  on  the  amount  due  by 
the  proprietor,  and  a  privilege  on  the  build- 
ing. If  the  conti*actor  has  not  secured 
himself  a  privilege  upon  the  building  by  re- 
cording his  contract,  he  must  rank  as  an  or- 
dinary creditor  of  the  proprietor,  and  the 
mechanics,  dec,  cannot  be  subrogated  to  a 
privilege  which  does  not  exist;  but  this 
does  not  effect  their  privilege  on  what  the 
proprietor  owes.  The  First  Municipality 
V.  Bell  et  al.,  121. 


LEVEES. 

1.  One  who  sues  the  owner  of  a  tract  of 
land  for  compensation  for  work  done  on  a 
levee,  which  proves  to  have  been  of  no  use 
whatever  to  the  proprietor,  must  establish 
that  the  work  was  done  by  virtue  of  and  in 
accordance  with  the  law,  and  the  regula- 
tions of  the  police  jury.  The  word  levee 
has  a  technical  meaning  fixed  by  the  stat. 
of  7  February,  1829,  and  one  claiming  re- 
muneration for  constructing  a  levee,  where 
tiaere  has  been  no  adjtOKlicatioD  ^  him,  nor ' 


acceptance  of  the  work  by  the  inspector, 
and  it  is  shown  that  the  proprietor  has  not 
benefitted  by  it,  must  show  that  the 
work  was  a  levee  within  the  meaning  of 
that  statute.     O'Reily  v.  Oakey,  21. 

2.  One  who  has  constructed  a  levee  on 
the  lands  of  an  absentee,  under  an  adjudi- 
cation made  by  the  police  jury,  which  has 
been  accepted  by  the  inspector,  in  case  of 
the  lands  not  selling  for  the  amount  of  the 
adjudication  and  of  there  being  no  other 
property  of  the  absentee  within  the  parish, 
may  recover  the  balance  from  the  police 
jury.  Knox  v.  The  Police  Jury  of  We$t 
Baton  Rouge,  62. 

3.  A  question  as  to  the  breadth  of  land 
which  a  municipal  corporation  has  a  right 
to  require  for  the  construction  of  a  road  and 
levee  is,  within  certain  limits,  an  administra- 
tive question,  to  be  lefl  to  the  discretion  of 
the  local  authority.  Mayor,  ^.  of  Tkido- 
deau  V.  MaggiolU  73. 

4.  Article  3411  C.  C.  applies  to  the 
abandonment  of  the  possession  of  movables 
only.  An  abandonment  of  the  title  to  land 
must  be  made  in  writing 

5.  Where  a  road  and  levee  ordered  by 
the  police  jury  to  be  constructed  on  a  mict 
of  land  is  adjudicated  to  the  proprietor  of 
the  land  for  a  certain  sum,  who  complies 
with  the  terms  of  the  adjudication,  being 
himself,  as  proprietor  of  the  land,  the  first 
party  bound  to  pay  the  amount  of  the  ad- 
judication, his  claim  will  be  extinguished 
by  confusion.  Hereford  v.  The  Police 
Jury  of  West  Baton  Rouge,  172. 


LICENSES. 
See  Tax. 

LITIGIOUS  RIGHT. 
See  Obligations. 


MANDATE. 

1.  Where  one  of  two  innocent  persons 
must  sufler,  he  ought  to  do  bo  who  has 
placed  his  property  in  the  hands  of  a 
careless  agent,  rather  than  one  who  acts  in 
good  faith  and  on  his  confidence  in  what  the 
agent  has  done.     Walker  v.  Cassawayj  19. 

2.  The  power  to  represent  a  principal  in 
the  defence  of  actions,  is  not  one  of  admin- 
istration. Such  a  power  can  resnlt  6nly 
from  the  express  terms  of  an  instniment, 
or  from  an  implication  so  dear  as  to  be  ir- 
resistible. 

3.  A  mandate  which  authorises  the  agent 
^'poursuivre    le    reoouvrement   de  towlc« 


MANDATE. 
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cr6ances,  par  toutes  voies  de  droit — ^  ce 
fairet  paniitre  6d  justice  tant  eD  demandant 
qu'en  defendant,"  empowers  the  agent 
where  an  action  has  been  legally  instituted 
against  the  principal,  as  by  attachment, 
6cc.,  to  appear  and  accomplish  the  purpose 
of  the  mandate — the  collection  of  debts 
due  the  principal,  by  pleading  in  compensa- 
tion or  reconvention;  but  it  confers  no  such 
general  authority  to  defend  actions  as  wiQ 
render  sei-vice  of  citation  on  the  agent  suf- 
ficient. Fuselier,  AdmirdslTator^  ▼.  Robin, 
(j1. 

5.  When  an  agent  makes  a  purchase  for 
himself  which  he  was  bound  to  make  for 
his  principal,  tJie  latter  may,  if  he  choose, 
take  the  purchase,  and  the  agent  will  be 
bound  to  account  to  him  for  it ;  but  this 
principle  cannot  prevent  an  agent  from 
purchasing  a  judgment  against  his  principal, 
though  to  the  detriment  of  the  creditors  of 
the  latter.  Commssioners  of  Exchange 
Bank  v.  York  et  aL,  138. 

6.  As  a  general  xmle  the  trust  reposed  in 
an  agent  is  persona] ;  but  this  is  modified  by 
the  usages  of  trade,  where  the  interest  of 
the  employer  and  reasonable  convenience 
require  the  custody  of  the  property  to  be 
delegated  to  another. 

7.  When  the  nature  of  the  business  re- 
quires the  employment  of  a  sub-agent,  the 
agent  is  not  ordinarily  responsible  for  the 
negligence  or  misconduct  of  the  latter,  if 
reasonable  diligence  has  been  used  in  the 
choice  of  such  sub-agent. 

8.  An  agent  cannot  be  made  responsible 
to  his  principal  for  exceeding  his  powers, 
where  no  injurious  consequences  are  proved 
to  have  resulted  therefrom  to  the  latter. 
LeDoux  et  aL  v.  Goza,  160. 

9.  By  the  custom  of  this  Statef  it  is  un- 
derstood between  planters  and  their  factors 
that  the  latter  are  to  render  apcounts  annu- 
ally, after  the  sale  of  each  crap,  and,  if  the 
balance  in  favor  of  the  factor  is  not  paid, 
tliat  interest  is  to  be  charged  on  such  bal- 
ance, at  the  rate  agreed  on,  though  made 
up  of  capital  and  interest.  Thompson, 
Executor,  v.  Mylne,  206. 

10.  A  third  person  can  derive  no  benefit 
from  an  usurpation  of  power  by  an  agent 
on  whose  acts  he  relies,  where  such  usur- 
pation was  known  to  him.  Union  Bank  of 
Louisiana  v.  Jones,  236. 

11.  A  party  to  whom  goods  were  ship- 
ped with  directions  to  sell  them  for  cash, 
delivered  the  goods  to  a  purchaser  at  a  cash 
sale ;  but,  in  compliance  with  a  custom  of 
the  place,  as  to  such  sales,  to  deliver  goods 
and  call  for  the  price  three  or  four  days  af- 
ter, did  not  require  payment  at  the  time  of 
delivery,  but  called  in  the  eyening  of  the 
day  of  the  sale,  and  for  several  successive 
days,  without  obtaining    payment.     The 


agent  suffered  several  weeks  to  elapse 
without  making  any  attempt  to  secure  the 
price,  though  he  must  have  suspected  that 
the  debtor  was  in  ftuling  circumstances,  and 
might  have  recovered  the  goods  or  secured 
the  price.  There  is  no  proof  that  such  an 
an  attempt  would  have  been  fruitless.  In 
an  action  by  the  shipper  to  recover  the  price 
of  the  goods :  Held,  that  defendant  was  re- 
sponsible for  the  price,  having  failed  to 
show  due  diligence  to  collect  the  debt. 
Montgomery  et  aL  v.  Wood  et  aL,  298. 

12.  Where  obligations  have  been  placed 
in  the  hands  of  an  agent  to  collect^  it  is  not 
sufficient  for  him,  after  some  time  has 
elapsed,  to  offer  to  return  them,  without 
showing  that  he  exercised  ordinary  care  and 
industiy  to  obtain  payment.  Livaudais  v. 
Denis,  Executor,  300. 

13.  An  agent,  in  possession  of  a  bill  en- 
dowed in  blank,  may  maintain  an  action  on 
it  in  his  own  name.  The  fact  that  the  bill 
belonged  to  a  third  person  is  unimportant, 
except  to  enable  the  defendant  to  op]:)08e 
any  equitable  defence  against  the  true  own- 
er.    Conrey  v.  Harrison  et  aL,  349. 

14.  A  general  power  to  buy  property  for 
the  principal,  or  to  make  any  contracts  and 
do  any  other  acts  whatever  which  he  could 
if  personally  present,  by  the  common  law,  as 
well  as  by  our  law,  must  be  construed  to 
apply  only  to  buying  or  contracting  in  con- 
nection with  his  ordinary  business,  and  will 
not  authorize  the  making  of  any  contracts 
of  an  extraordinary  character. 

15.  A  power  of  attorney  executed  by  a 
single  woman,  so  far  as  it  confers  powers 
beyond  the  administration  of  a  plantation 
belonging  to  her,  with  the  management  of 
which  the  agent  was  charged,  wiU  be  re- 
voked by  her  subsequent  marriage. 

16.  Advances  for  the  principal,  made  to 
one  who  had  acted  as  an  agent,  but  subse- 
quentiy  to  the  termination  of  his  agency, 
cannot  be  recovered  from  the  principal,  un- 
less shown  to  have  inured  to  his  benefit. 
Reynolds  et  aL  v.  Rowley  el  aL,  396. 

17.  One  who  purchases  a  bill  of  ex- 
change from  an  agent,  duly  authorized  to 
draw  upon  his  principal,  on  shipment  to  the 
latter  of  produce  purchased  for  him,  has 
nothing  to  do  with  the  limitations  fixed  by 
the  principal  as  to  the  price  of  the  pro- 
duce, unless  proved  to  have  been  aware  of 
them. 

18.  Where  an  agent  is  authorized  to  ship 
to  his  principal,  and  to  dratr  on  him,  **with 
bill  of  lading  attached,"  it  is  unimportant 
that  the  bill  of  lading  be  not  materially  at- 
tached or  fastened  to  the  bill  of  exchange. 
It  is  sufficient  that  the  bill  of  exchange  be 
drawn  on  the  shipment,  and  that  the  bill  of 
lading  be  delivered  with  it  to  the  purchaser 
of  the  biU.    Forman  et  aL  v.  Walker,  409. 
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19.  Where  a  debtor  transfers  to  his  credi- 
tor the  notes  of  a  third  person,  bearing  in- 
terest at  ten  per  cent  a  year,  for  an  amount 
exceeding  his  debt,  to  enable  the  creditor 
to  pay  himself,  and  the  latter  finding  on  a 
settlement  with  the  maker  of  the  notes 
that  he  was  entitled  to  credits  which  re- 
duced the  sum  due  below  the  amount  of  the 
notes,  but  \et\  a  balance  exceeding  the 
amount  due  by  the  transferrer  of  the  notes, 
takes  new  notes  from  such  third  person, 
payable  to  himself,  which  ar^  admitted  to 
be  good,  for  the  whole  balance  due  by  him, 
bearing  interest  at  ten  per  cent  a  year,  the 
debtor  wiD  be  entitled  to  recover  from  his 
creditor,  by  whom  the  new  notes  were 
taken,  the  amount  by  which  the  new 
notes  exceeded  the  sum  due  to  the  credi- 
tor supposing  80  much  of  the  new  notes 
to  remain  unpaid,  with  interest  at  ten  per 
a  year  from  their  date ;  but,  the  principal 
having  adopted  the  novation,  the  agent  must 
be  allowed,  if  he  choose;  to  give  the  unpaid 
new  notes  in  payment  pro  tanto.  The  in- 
stitution of  an  action  against  his  debtor  to 
recover  the  balance  due  him  with  interest 
at  ten  per  cent  a  year  from  the  date  of  the 
new  notes,  will  be  considered  as  an  adop- 
tion of  the  novation.  Art.  2984  C.  C, 
which  declares  that  **the  attorney  is  answer- 
able for  the  interest  of  any  sum  of  money 
he  has  employed  for  his  own  use,  from  the 
time  he  has  so  employed  it,  and  for  that  of 
any  sum  remaining  in  his  hands,  from  the 
day  he  becomes  a  de&ulter  by  delaying  to 
pay  it  over,"  making  the  agent  responsible 
only  for  legal  interest,  must  be  construed 
in  connection  with  other  principles  of  tl^e 
law  of  agency,  which  declare  that  pro- 
fits made  by  the  agent,  whether  in  the  or- 
dinary course  of  the  business  of  the  princi- 
pal, or  by  a  violation  of  his  duty  as  agent, 
should  belong  to  tlie  principal.  C.  C.  2974. 
[Eustis^  C.  J.  and  RosU  J^  dissenting.] 

20.  Art.  2984  C.  C.  was  enacted  in  the 
interest  of  the  principal,  and  not  to  shield 
the  unfaithful  agent;  and  should  be  so  con- 
strued as  not  to  conflict  with  other  rules 
adopted  by  the  law  in  favor  of  the  principal, 
and  to  secure  strict  good  faith  in  the  agent. 

JEustis,  C.  J.  and  RosU  Jm  dissenting.] 
}tanfield  v.  Tucker,  Executor,  413. 

21.  Where  a  municipal  corporation  rati- 
fies the  tortious  acts  of  its  agents,  it  will  be 
liable  therefor,  although  those  acts  were  not 
done  by  the  authority  of  the  city  government. 

22.  Tlie  general  rule  with  regard  to  the 
allowance  of  damages  under  our  kw  is  that 
established  by  art.  2294  C.  C,  by  which 
the  reparation  must  be  equal  to  the  injury. 
An  exception  is  made  to  this  rule  by  art. 
1928  C.  C.  in  relation  to  damages  resulting 
from  offences,  quasi-ofTences,  and  quasi- 
contracts,  which  declares  that  in  such  cases 


much  discretion  must  be  be  lefl  to  the 
judge  or  jury;  but  this  discretion  is  not 
unlimited,  and,  in  this  respect,  our  juris- 
prudence differs  from  that  of  England. 
McGary  v.  City  of  LafayetU,  440. 

23.  Where  an  agent,  authorized  to  pur- 
chase grain  for  his  principal,  contracts  with 
a  third  person  to  take  *^all  the  grain  he 
could  deliver  within  a  certain  time,"  the 
contract  will  not  be  binding  on  the  principal. 
Per  Curiam :  The  agent  undertook  to  bind 
his  principal  for  the  purchase  of  grain,  hot 
the  other  party  did  not  bind  himself  to  sell 
any.  Principals  may  make  what  contracts 
they  choose ;  but  the  power  to  !nake  a  con- 
tract of  this  sort  cannot  be  deduced  from 
any  general  authority.  Hartwell  v.  Wodh 
er,  457. 

24.  Where  a  partner  charged  with  the 
settlement  of  the  partnership  empfeys  an 
agent  to  act  for  the  benefit  and  in  the  busi- 
ness of  the  partnership,  and  the  latter,  even 
by  the  express  direction  of  that  partner, 
applies  the  money  of  the  partnership  in  his 
hands  to  the  payment  of  the  individual  debts 
of  that  partner,  or  otherwise  to  his  use, 
he  violates  his  duty  as  the  agent  of  the 
partnership,  and  will  be  liable  to  its  credit- 
ors. Had  he  delivered  the  money  to  the 
liquidating  partner,  he  would  not  be  an- 
swerable for  its  subsequent  appropriation 
by  the  latter  to  his  own  use.  Dwighl, 
Syndic,  v.  Simon  et  aL,  490. 

25.  An  agent  employed  to  make  or  con- 
clude a  contract  has  not,  as  a  matter  of 
course,  any  incidental  authority  to  receive 
payments  which  may  become  due  under  it 
Tew  V.  Lahiche  et  at.,  526. 

26.  Where  the  owners  of  mercbaodize 
consigned  to  an  agent  for  sale,  in  answering 
a  letter  containing  an  account  of  the  sales, 
writes  with  fiill  information  of  all  the  cff- 
cumstances  under  which  it  was  made,  that 
**  The  sale  leaves  us  a  very  serious  loss,  but 
we  suppose  you  acted  for  the  best;  we 
should  have  preferred  holding  on  to  selling 
at  such  low  figures,"  it  amounts  to  a  TatiS- 
cation  and  approval  of  the  sale.  Hotdand 
etal.  V.  Fosdick  etaL,  556. 


MARRIAGE- 
See  Husband  and  WifK. 

MINORS. 
I.    Tutors  and  Curators  of. 

1.  Where  a  surviving  father  daims  to 
have  the  interests  of  minor  chiMren  in  pro- 
perty forming  part  of  the  community  of  ac- 
quets and  gains  adjudicated  to  him*  and  the 
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adjudication  is  recommended  by  a  family 
meeting,  the  under-tutor  alone  has  a  right 
to  oppose  it  in  behalf  of  the  minors.  Re- 
lations of  the  minors  have  no  right  to  inter- 
fere in  such  a  case,  on  their  behalf.  In  the 
event  of  a  collision  of  interest  between  the 
father  and  natural  tutor  and  the  child,  the 
duty  of  representing  the  minor  is  confided 
to  the  under  tutor.  Succession  of  HeherU 
77. 

2.  Where  one  who  purchased,  in  his  own 
name,  slaves  sold  at  a  judicial  sale,  applies  to 
the  probate  court,  alleging  that  he  bought 
them  as  an  investment  of  funds  of  minors 
to  TP^hom  he  was  under-tutor,  and  praying 
for  a  family-meeting  to  consider  the  propri- 
ety of  adopting  and  confirming  the  purchase 
on  behalf  of  the  minors,  and  they  recom- 
mend its  adoption,  and  that  tlie  under-tutor 
be  authorized  to  execute  his  notes  for  the 
credit  part  of  the  sale,  and  the  deliberations 
are  homologated  and  the  under-tutor  au- 
thorized to  execute  the  acts,   but,  on  the 
next  day,  he  subscribes  notes  and  consents 
to  a  mortgage  in  his  own  name,  without 
mentioning  these  proceedings,  the  minors 
will  not  be  bound  thereby.     Per  Curiam: 
The  purchase  having  been  made  by  the 
party  in  his  own  name,  there  was  no  con- 
tract to  ratify ;  the  alleged  ratification  was  a 
sale  from  the  under-tutor  to  the  minors; 
and   article   1788  C.   C.  is  inapplicable  to 
such  a  case.      HaU  et  al.^   Syndics ^  v. 
Woods,  85. 

3.  In  an  action  for  the  slander  of  title  to 
property  judgment  may  be  rendered  order- 

.  ing  the  defendant  to  institute,  within  a  cer- 
tain period,  a  suit  to  establish  his  preten- 
sions to  the  property,  and  this  judgment, 
on  the  failure  of  the  defendant  to  comply 
with  it,  wUl  stand  to  the  plaintiff  as  a  per- 
petual default  of  the  defendnnt;  but  the 
court  has  no  power  to.  fix  a  term  within 
which  the  defendant  must  set  forth  his  title 
or  institute  suit,  under  the  penalty  of  being 
forever  after  precluded  from  asserting  his 
claims.     Packwood  v.  Dorsey,  90. 

4.  One  who  purchases  the  right  of  action 
from  a  minor  against  his  tutor,  can  acquire 
no  greater  right  against  the  latter  than  his 
assignor  had;  and  the  tutor  may  make  the 
same  defence  to  the  action,  and  avail  him- 
self of  the  same  means  as  though  the  suit 
were  brought  by  the  pupil  himself;  an^  if 
the  defendant  has  become  the  creditor  of 
his  pupil  by  any  advances  made  to  him 
since  lus  majority,  and  previous  to  the  pur- 
chase by  the  plaintifif,  he  will  be  entitled  to 
set  them  up  in  defence  to  the  action.  Lejl- 
wick  et  al.  v.  Brown,  104. 

5.  It  is  no  objection  to  the  right  of  a  tu- 
trix of  the  minor  heii-s  to  sue  for  the  remov- 
al of  the  administrator  for  neglect  of  his 
duties,  that  the  plaintiff,  although  an  order 


had  been  made  for  her  appointment  as  tu- 
trix, had  not  furnished  the  bond  and  securi- 
ty required  by  law.  Art.  332  C.  C,  the 
object  of  which  is  to  prevent  the  tutor  from 
assuming  the  administration  of  the  minor's 
estate  before  furnishing  the  required  secu- 
rity, does  not  apply  to  an  action  for  the  re- 
moval of  an  administrator.  Proceedings  for 
that  purpose  are  govenied  by  art.  1018  C. 
P.,  which  authorizes  an  heir,  creditor,  or 
other  person  concerned,  to  pray  for  the  re- 
moval of  an  administrator.  Mc  Comas y  Tu- 
trixy  V.  RonquUloy  AdministratoTy  123. 

6.  In  an  action  by  an  under-tutor  to  re- 
move a  tutor,  the  accounts  of  the  latter  may 
be  investigated  for  the  purpose  of  proving 
his  mal-administration ;  but  an  under-tutor 
has  no  aurhority  to  require  a  rendition  of 
accounts  by  the  tutor.  After  the  dismissal 
of  a  tutor  the  right  to  call  for  an  account 
belongs  exclusively  to  the  new  tutor. 

7.  A  judgment  in  an  action  instituted  by 
an  under-tutor  against  a  tutor  praying  for 
his  removal  and  for  an  account  of  the  tutor- 
ship, may  be  annulled  so  far  as  it  compels 
the  tutor  to  account  to  the  under-tutor,  and 
be  left  in  force  so  far  as  it  decrees  the  re- 
moval of  the  tutor. 

8.  A  tutor  owes  his  wards  in  all  cases 
the  funds  which  he  receives  belonging  to 
them,  with  legal  interest,  and  he  can  only 
shield  simself  from  that  respopsibility  by  in- 
vesting those  funds,  in  their  name,  under  a 
judgment  of  the  court,  rendered  on  the  ad- 
vice of  a  family  meeting. 

9.  Where  a  tutor  permits  notes  belong- 
ing to  the  estate  of  the  minor  to  be  barred 
by  prescription,  without  showing  any  at- 
tempt to  collect  them,  or  offering  evidence 
to  prove  that  they  could  not  be  collected,  he 
will  be  liable  to  the  minor  fur  their  amount. 
Mongety  TutoTy  v.  Walker  etal.y  214. 

10.  A  tutrix  cannot,  without  being  spe- 
cially authorized,  execute  a  note  in  the 
name  of  her  pupil,  which  will  be  binding 
on  the  latter.  White  v.  McDowell  and 
Hushandy  543. 

11.  Where  one  who  is  under-tutor  to  a 
minor,  borrows  funds  belonging  to  him,  his 
responsibility,,  so  far  as  beholds  funds  be- 
longing to  the  minor,  cannot  be  distinguished 
from  that  of  the  tutor;  nor  can  the  nature 
of  that  responsibility  be  changed  by  the  form 
in  which  he  may  choose  to  pay  the  debt. 
Bird  v.  PaiCy  Administrator y  225. 

1 2.  Where  a  tutor  sells  a  lot  of  ground 
belonging  to  him  individually,  on  which  a 
legal  moitgage  existed  in  favor  of  his  pupil, 
taking  a  note  payable  to  hinself  individually 
for  the  price,  and,  without  any  legal  trans- 
fer of  the  note  to  his  pupil,  sues  on  it  as  tu- 
tor, and  recovers  a  judgment  as  such  with  a 
special  mortgage  on  the  property,  and  re- 
ceives from  a  purchaser  of  the  property  at 
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a  sale  subsequenrly  mnde  by  tlie  fiheriff,  the 
amount  of  u  note  given  for  the  price,  tlie  ta- 
cit mortgage  in  favor  of  the  minor  will  be 
thereby  annulled  ;  and  the  purchaser,  hold- 
ing under  a  judgment  and  judicial  sale 
clothed  with  all  the  tbrms  and  solemnities 
of  law,  will  not  be  allowed  to  he  prejudiced 
by  the  misrepresontutiond  of  the  tutor. 
Per  Curiam:  Third  peraons acquiring  rights 
in  good  Ikith,  under  such  a  judgment,  have 
nothing  to  l(x>k  to  beyond  the  judgment  and 
the  proceedings  under  it.  If  the  minor  be 
injured  by  the  misrepresentations  of  the 
tutor,  the  remedy  is  against  him,  and  the 
surety  on  his  bond.  Pike  et  aly»  Mangel, 
Tutor,  227. 

13.  The  receipt  by  the  tutor  of  a  portion 
of  the  price  of  land  belonging  to  minors, 
can  never  be  construed  into  a  ratification  of 
a  sale,  to  their  prejudice.  Bradford  v. 
Cook,  Tutor,  229. 

14.  A  tutor,  appointed' under  the  provi- 
sions of  section  4  of  the  stat.  of  10  March, 
1834,  on  the  express  condition  of  his  being 
exempted  from  giving  security,  cannot  be 
subsequently  required  to  give  security, 
though  the  property  of  the  minor,  which, 
at  the  time  of  his  appointment,  consisted 
chiefly  of  real  esttite,  has  been  since  con- 
verted into  money  and  negotiable  paper, 
for  the  purpose  of  affecting  a  partition. 
Succession  of  Destrehan,  3G7. 

15.  Where,  after  a  judgment  rendered 
on  the  opposition  of  the  tutor,  rejecting  the 
application  of  a  minor,  under  the  stat.  of 
23  January,  1829,  to  be  enuinciptited  before 
attaining  the  age  of  twenty  one  years,  the 
minor  marries  without  the  knowledge  or 
consent  of  his  tutor  in  another  State,  the 
marriage  will  not  have  the  effect  of  eman- 
cipating him,  nor  will  it  authorize  him  to 
demand  an  account  and  settlement  of  the 
tutorship.  Art.  367'  C.  C.  which  provides 
that  the  minor  is  emancipated  of  right  by 
marriage,  relates  to  marriages  authorized 
by  law,  not  to  those  contracted  in  fraud  of 
its  provisions.    Maillefer  v.  Sailot,  375. 

16.  An  action  against  a  tutor  tor  neglect- 
itng  to  collect  a  debt  due  to  the  minor,  is 
prescribed  by  four  years,  from  the  majority 
of  the  latter.  C.  C.  356.  Fontenot  v.  Fon- 
tenot,  488. 

17.  The  natural  tutrix  of  a  minor  child 
may  emigrate  to  another  State  of  the  Un- 
ion, and  take  her  infant  child  with  her. 

19.  Although  a  natural  tutrix  who  mar- 
ries, without  being  authorized  by  the  judge 
on  the  advice  of  a  family  meeting  to  retain 
the  tutorship,  will  lose  it,  yet  she  may  be 
subsequently  appointed,  as  any  other  per* 
son,  dative  tutrix ;  and  where  die  tutorship 
was  forfeited  by  the  marriage  of  the  tutiix 
in  another  State,  to  which  she  had  emigra- 
ted, she  may  be  there  appointed  guardian 


of  the  minor  and  will  stand  in  the  positioD 
of  any  guardian  of  a  minor  appointed  in  the 
Stat«  to  which  she  had  removed;  and  under 
the  stat.  of  1  April,  1843,  she  may,  on  proof 
of  her  appointment,  without  qualifying  as 
tutrix  here  under  our  laws,  compel  one  who 
had  been  subsequently  appointed  tntorto 
the  minor  by  a  court  of  this  State,  to  accoant; 
and,  where  it  is  shown  that  the  debts  of  the 
succession  through  which  .the  property  de- 
scended to  the  minor  have  been  paid,  she 
may  receive  the  funds  in  his  hands,  aad 
take  possession  of  the  immovables. 

18.  Lands  of  a  minor,  situated  in  this 
State,  cannot  be  sold  though  at  the  instaoce 
of  a  foreign  tutor,  without  the  advice  of  a 
family  meeting.  Such  a  tutor  has  full  pow- 
er to  administer  by  an  attorney  in  fact,  the 
real  property  of  his  pupil  situated  in  this 
State ;  but  the  rules  regulating  the  alioDa- 
tion  of  the  real  property  of  minors  are  ani- 
form,  and  independent  of  the  tutor's  domicil. 

20.  Sec.  2  of  the  stat.  of  1  April,  1843, 
allowing  any  tutor  or  guardian,  appointed  in 
another  State  of  the  Union,  to  remove  the 
property  of  his  pupil  from  this  State,  ap- 
plies to  cases  in  which  the  estate  of  the 
minor  has  been  conveited  into  money;  bat 
does  not  authorize  the  sale  of  real  property 
belonging  to  the  minor  situated  here,  with- 
out the  advice  of  a  family  meeting.  BaUey 
V.  Morrison  et  aL^  523. 


II.    Of  Minors  generally. 

21.  A  minor  will  not  be  bound  by  a  piir- 
cl)ase,  though  ratified  by  a  family  meeting 
whose  deliberations  have  been  homologated 
by  the  court,  where  the  purchase  exceeds 
his  available  means,  and  instead  of  being 
an  investment  is  a  speculation  which  may 
involve  him  in  debt  and  difficulty.  Hall  et 
al„  Syndics  v.  Woods,  85. 

22.  Minors  will  not  be  bound  by  a  pro- 
missory note  signed  by  their  tutor  id  his 
official  capacity,  in  the  absence  of  proof  of 
judicial  authority  to  make  the  note,  or  that 
its  consideration  inured  tx)  then*  benefit 
Succession  of  Johnson,  253. 

23.  A  surviving  parent,  who  is  the  tutor 
of  his  child,  is  not  bound  to  give  security 
for  the  adminstration  of  his  estate,  the  tacit 
mortgage  on  the  property  of  the  tutor  afford- 
ing, in  the  eye  of  the  law,  a  sufficient  gua- 
ranty for  this  protection  of  the  interests  of 
the  minor.  The  creditors  of  the  succes- 
sion, and  the  heirs  of  age,  being  the  only 
persons  who  could  require  security  firom  the 
mother,  it  results  that  the  security  givsn 
was  exclnsiyely  for  their  benefit.  La- 
hranche  v.  Trepagnier  et  a/.,  558. 
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MORTGAGE. 

1.  The  only  effect  of  a  deed  of  ti'DBt 
or  common  law  mortgage  in  the  countries 
where  they  are  used,  is  to  establish  a  lien 
upon  property.  A  deed  of  trust  has  none 
of  the  essentia]  requisites  of  a  sale ;  it  con- 
veys no  property,  is  not  made  in  considera- 
tion of  a  price,  or  of  a  merely  nominal 
price  only,  is  not  necessarily  accompanied 
by  a  change  of  possession,  and  is  intended 
only  as  a  security  for  the  payment  of  a  debt. 
Under  our  laws  it  cannot  be  held  to  confer 
any  higher  right  than  that  of  a  mortgage. 

2.  Where  slaves  conveyed  to  a  trustee 
by  a  deed  of  trust  executed  in  another  State, 
are  subsequently  brought  into  this  State,  the 
deed  must  be  recorded  here  to  give  it  effect 
as  a  mortgage  against  third  persons ;  and 
vrhere,  in  such  a  case,  the  deed  has  not 
been  recorded  here,  and  the  grantor  sells 
the  slaves  to  a  third  person  ignorant  of  the 
deed,  the  lien  will  be  lost;  nor  can  it  be 
revived  against  the  property  in  the  hands  of 
a  vendee  of  such  third  person,  though  he 
purchased  with  knowledge  of  the  deed. 
Tillman,  Trustee,  Sfc.,  v.  Drake,  16. 

3.  An  act  executed  in  another  State  in 
favor  of  a  vendor  by  one  who  had  purchased 
a  tract  of  land  in  this  State,  which  recites 
that  "  for  the  consideration  of  one  dollar, 
and  the  further  consideration  of  securing 
to  the  vendor  the  payment  of  certain  notes" 
executed  for  the  price,  he  sells  and  conveys 
the  property  to  his  vendor,  the  act  stipu- 
lating that  if  he  should  pay  the  said  notes, 
***then  these  presents  and  the  estate  hereby 
granted  shall  become  utterly  void,*'  &c., 
duly  recorded  in  the  mortgage  office  of  the 
parish  in  which  the  land  is  situated,  will 
have  the  effect  of  a  mortgage  in  this  State. 
C.  C.  3267.  Nor  will  the  benefit  of  the 
mortgage  be  restricted  to  the  mortgagee  ; 
the  transferrees  of  the  debts  intended  to  be 
secured  are  entitled  to  the  benefit  of  the 
accessory  obligation.     C.  C.  2615. 

4.  A  mortgage  duly  registered  in  the 
mortgage  office  of  the  parish  in  which  the 
land  lies,  will  not  be  effected  by  the  subse- 
quent division  of  the  parish,  and  tlie  estab- 
lishment of  a  separate  parish  embracing  the 
land  mortgaged.  Hayden  v.  Nutt  el  ux., 
65. 

5.  No  action  can  be  maintained  against  a 
party  for  aiding  a  debtor  in  removing  be- 
yond the  limits  of  the  State  slaves  subject 
to  a  judicial  mortgage  in  favor  of  plaintiff, 
where  the  evidence  shows  that  the  debtor 
possessed  no  other  property,  and  that  prior 
mortgages  recorded  against  the  debtor  ex- 
ceed the  value  of  the  slaves.  Per  Curiam : 
The  plaintiff  has  sustained  no  injury,  and 
can  have  no  action ;  or  if  it  be  conceded  I 
that  the  plaintifTs  jus  in  re,  resulting  from 


the  genera]  mortgage,  is  sufficient  to  autho- 
rize the  action,  the  damages  must  be  merely 
nominal.     Kemp,   Tutrix  v.  Nichols,  174. 

6.  Article  3298  of  the  Civil  Code,  which 
provides  that  a  mortgage  exists,  without 
being  recorded,  in  favor  of  minors  on  the 
property  of  their  tutor,  is  an  exception  to 
the  rule  laid  down  in  article  3314,  that  mort- 
gages shall  only  be  allowed  to  prejudice 
third  persons  when  they  have  been  properly 
recorded. 

7.  Bona  fide  purchasers,  without  notice, 
who  have  paid  the  price,  are  not  affected  by 
secret  equities  existing  between  those  under 
whom  they  held  and  third  persons,  nor  by 
then:  misrepresentations  and  frauds.  Pike 
et  al,  V.  Monget,  Tutor,  227. 

8.  Where  an  act  of  mortgage  does  not 
contain  the  pact  de  non  alienando,  and  the 
property  is  in  possession  of  a  third  person, 
no  judgment  can  be  rendered  for  its  seizure 
and  sale  in  an  action  against  the  mortgagor 
alone.     Brown  v.  R(mth;  270. 

9.  The  paraph  is  not  essentia]  to  the 
existence  of  the  mortgage ;  the  identity  of 
the  note  may  be  established  by  evidence 
aliunde.  The  correspondence  of  date, 
amount,  parties,  rate  of  interest,  and  ma- 
turity, coupled  with  the  possession  of  the 
note,  raises  a  presumption  of  identity, 
throwing  upon  the  defendant  the  burden  of 
showing  the  existence  of  another  note  of 
like  description  made  by  himself,  the  mort- 
gagor referred  to  in  the  act  of  assignment. 
Jones  V.  Elliott,  303. 

10.  The  reservation  of  mortgages  in  fa- 
vor of  the  Citizens'  Bank  by  the  twenty- 
fourth  section  of  its  charter,  applies  only  to 
the  case  of  a  sale,  made  without  the  consent 
of  the  Bank,  and  for  a  sum  insufficient  to 
satisfy  their  claim.  Ailing  v.  Citizens* 
Banketal,,  308. 

11.  Where  the  vendor  of  a  tract  of  land 
having  one  arpent  and  three-quarters  front, 
received  five-sevenths  of  the  price  in  cash, 
and,  for  the  balance,  took  a  note  of  the  pur- 
chaser, identified  with  the  act  of  sale  by  the 
paraph  of  the  notary,  the  act  reciting  that, 
*'  pour  assurer  le  paiement  du  dit  billet  k 
son  echeance,  ainsi  que  de  tous  fraia  et 
int6r6ts,  hypotheque  speciale  est  r6serv6 
seulement  sur  tois  quarts  d'arpent  du 
cdte  d'en  haut  de  la  dite  propri6t6,  Tacqu^- 
reur  s'obligeant  de  ne  les  point  aligner,  ou 
hypothequer,  au  prejudice  des  pr^sentes/' 
the  vendor's  privilege  not  being  necessarily 
inconsistent  with  this  clause,  will  be  consi- 
dered as  retained  upon  the  whole  tract; 
nor  can  the  enforcement  of  the  mortgage, 
by  an  order  of  seizure  and  sale,  operate  as 
an  implied  renunciation  of  the  privilege. 

12.  The  renunciation  of  the  vendor's  pri- 
vilege must  be  express ;  or  result  by  cogent 
implication.     A  mere  doubt  will  not  suffice 
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to  depme  a  party  of  what  the  law  preaumes 
in  hia  favor. 

13.  A  mortgage  and  privilege  may  co- 
exist on  the  same  thing.  They  are  distinct 
rights,  not  exclusive  of  each  other.  Bac- 
chu8  V.  Mareau,  313. 

14.  Where  a  mortgage  contains  the  pact 
de  mm  alienando,  one,  who  subsequently 
purchases  the  property  from  the  mortgagor, 
cannot  claim  to  be  in  any  better  condition 
than  his  vendor,  nor  can  he  plead  any  ex- 
ception which  the  latter  could  not.  Any 
alienation  in  violation  of  the  pact  de  non 
alienando  is  null,  as  to  the  creditor.  And 
where  the  mortgage  contains  the  pact  de 
non  alienando^  a  purchaser  from  the  mort- 
gagor, subsequent  to  the  mortgage,  will  be 
considered  as  standing  in  the  place  of  the 
mortgagor,  and  as  subject  to  the  same  liabi- 
lities. Stanbrough  v.  McCalU  on  re-hear- 
ing, 324. 

15.  Where  a  mortgage  is  not  re-inscribed 
on  the  books  of  the  register  of  mortgages 
within  ten  years  from  the  date  of  the  first 
inscription,  the  inscription  will  cease  to  have 
effect.  Player  v.  Tarkington,  Sheriff,  et 
al.,  396. 

16.  Where  a  debtor,  who  had  executed 
a  mortgage  to  secure  a  debt,  subsequently 
executes  a  mortgage  on  other  property  as  a 
further  security  for  the  same  debt,  the  last 
act  reciting  that  the  debt  for  which  the  ori- 
ginal mortgage  was  given  was  still  due,  that 
Qie  debtor  was  unable  to  pay,  and  that  an 
extension  of  time  had  been  granted,  but 
without  describing  the  character  or  site  of 
the  property  included  in  the  first  mortgage, 
the  inscription,  of  the  last  mortgage  wiU  not 
be  equivalent  to  a  re-inscription  of  the  first, 
which,  if  not  re-inscribed  within  ten  years 
from  the  date  of  the  first  inscription,  will 
lose  its  rank.  Per  Curiam :  The  Code  re- 
quires the  inscription  to  be  renewed  in  the 
manner  in  which  it  was  first  made.  Suc- 
cession of  Gremillon,  431. 

18.  The  proviso  in  the  Statute  of  27th 
March,  1843,  amending  article  3333  C.  C, 
which  declares  that  that  act  shall  not  apply 
to  certain  mortgages  in  favor  of  the  property 
banks,  is  not  restricted  to  stock  mortgages 
executed  in  favor  of  those  banks,  nor  to 
those  made  directly  to  them,  but  extends  to 
mortgages  which  have  been  acquired  by 
subrogation ;  and  where  the  subrogation 
was  by  authentic  act,  and  recorded  where 
similar  contracts  are  required  to  be  recorded, 
third  persons  will  be  affected  by  notice 
without  any  inscription  in  the  books  of  the 
recorder  of  mortgages.  [On  this  point, 
the  court  being  equally  divided,  the  judg- 
ment below  was  ciffirmed.] 

19.  The  Statute  of  27  March,  1843,  was 
intended  to  enlarge  the  effect  of  the  Sta- 
tute of  11  March,  1842,   amending  art. 


3333  C.  C.  It  does  not  fi^lbw  becanae 
these  Statutes  are  exceptional,  that  they 
should  be  construed  strictly.  The  con- 
struction should  be  such  as  will  advance  the 
object  of  the  legislature.  [On  this  foint, 
the  court  being  equally  divided,  the  judg- 
ment was  (nffirmea.] 

20.  By  the  Statute  of  15tfa  March,  1830, 
section  11,  the  legal  mortgage  on  real  estate 
in  favor  of  the  State  for  taxes  imposed  on 
it,  is  limited  to  two  years  from  the  time 
when  such  tax  became  due.  Matter  of 
the  New  Orleans  Improvement  and  Bank- 
ing Company,  471. 

21.  Where  the  hotes  secured  by  a  mort- 
gage have  all  matured  before  the  sale  un- 
der an  order  of  seizure  and  sale,  and  are 
of  like  nature  and  dignity,  they  most  be 
paid  proportionally  out  of  the  fund.  Ja- 
cobs V.  Calderwood,  509. 

22.  Where  a  purchaser  executes  a  mozt- 
gage  on  the  property  purchased,  in  favor  of 
his  vendor,  to  secure  the  payment  of  a  bill 
drawn  by  them  on  a  thiixl  person,  in  fa- 
vor of  their  vendor,  for  the  price,  the  act 
reciting  that  a  special  mortgage  is  retained 
on  the  property  in  favor  of  the  vendor  or 
any  other  holder  of  the  bill,  but  not  stipu- 
lating that  the  acceptor  of  the  bill,  should 
have  the  benefit  of  the  mortgage,  on  paying 
the  draft  without  having  been  put  in  fund« 
by  the  drawers,  and  without  being  bound 
as  to  them  to  pay  it,  if  the  bill  be  paid  by 
the  acceptor  at  maturity  without  any  sub- 
rogation from  the  creditors  at  the  time  of 
payment,  the  debt  will  be  extinguished  as 
to  third  persons  and  the  mortgage  cease  to 
operate  adversely  to  other  mortgage  credi- 
tors. Per  Cur:  The  debt,  as  recited  in 
the  act  of  mortgage,  was  the  debt  of  the 
acceptor ;  the  dran  makes  him  the  principal 
debtor ;  and,  on  paying  it,  he  paid  his  own 
debt,  which  the  mortgage  was  given  to  se- 
cure. The  creditor  was  paid;  and  as  no 
other  object  was  disclosed  in  the  act  of 
mortgage,  and  as  there  b  no  reserration  or 
qualification  contained  in  it,  the  nxntgage 
cannot  be  kept  alive  for  any  other  ulterior 
object,  or  for  the  benefit  of  any  other  per- 
son, unless  it  result  from  the  tenor  of  the 
draft  itself.     Salaun  v.  Relf,  et  al,  bib. 


NEW  ORLEANS. 

1.  A  report  made  by  commissioners  ap- 
pointed, on  an  application  to  open  a  street, 
under  the  provisions  of  the  Statute  of  3d 
April,  1832,  was  re-committed  witfadirectioM 
to  make  a  new  report  within  a  certain  delay, 
but  no  report  was  made  within  the  time. 
Subsequentiy,  after  a  rule  had  been  taken 
by  a  party  interested  t6  show  cause  why 
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the  proceediDgs  should  not  be  dismiBsed, 
but  before  ita  trial,  an  amended  report  was 
filed,  -which,  on  a  compromise  between  the 
plaintiff  in  the  rule  and  the  petitioners  for 
opening  the  street,  was  confirmed  and  ho- 
mologated. There  was  no  evidence  that 
the  appellant,  who  was  a  party,  had  ap- 
peared, or  had  any  knowledge  of  the  pro- 
ceedings after  the  re-commitment  of  the 
report.  Held,  that  no  order  of  extension 
having  been  made  when  the  period  within 
which  the  report  was  to  be  returned  was 
about  to  expire,  the  appellant  cannot  be 
bound  by  the  ex  parte  homologation. 

2.  The  Statute  of  3d  April,  1832,  autho- 
rizing a  municipal  corporation  to  take  the 
property  of  a  citizen  for  public  use,  to  be 
paid  for  by  others  supposed  to  be  benefitted 
thereby,  being  in  derogation  of  the  rights 
of  property,  must  be  strictly  construed. 
Matter  of  Exchange  Allevy  4. 

3.  Under  the  Statute  of  3d  April,  1832, 
regulating  the  opening  and  improving  of 
streets  and  public  places  in  the  city  of  New 
Orleans  and  its  suburbs,  the  court  before 
which  the  proceedings  have  been  instituted 
can,  in  no  case,  amend  an  assessment  made 
by  the  commissioners.  The  report  must 
be  approved,  or  rejected,  in  toto  ;  and  in  the 
latter  case,  the  court  is  bound  either  to  ap- 
point new  commissioners,  or  to  refer  the 
whole  matter  back  to  the  same.  Matter  of 
Claibome'Street,  7. 

3.  The  power  to  relieve  the  indigent  sick, 
and  to  provide  for  the  poor  who  are  unable 
to  labor,  is  conferred  on  the  municipal  au- 
thoritieB  of  New  Orleans,  by  Statutes  of  14th 
March,  1816,  s.  l,and  17th  Februaiy,  1821, 
8.  2.  Vtonet  v.  The  First  Municipality, 
42. 

5.  The  ordinance  of  the  Council  of  the 
First  Municipality,  of  16th  February,  1846, 
imposing  a  fine  on  persons  selling  groceries 
in  certain  market-houses  of  that  munici- 
pality, is  neither  illegal  nor  unconstitntiona]. 
First  Municipality  v.  Devron,  278. 

6.  The  ordinance  of  the  General  Council 
of  the  First  Municipality  of  New  Orleans, 
of  28th  November,  1843,  imposing  a  tax  on 
all  retailers  of  soda  water,  with  the  excep- 
tion of  apothecaries,  is  not  illegal  nor  un- 
constitutional;  nor  wiU  the  fact  that  the 
party  had  paid  for  a  license  as  a  confectioner, 
exempt  him  from  liability  for  the  tax.  First 
Municipality  v.  Manuel,  328. 

7.  It  is  no  objection  to  the  validity  of  an 
ordinance  of  one  of  the  Municipalities  of 
New  Orleans,  containing  a  prohibition  and 
attaching  a  penality  to  its  violation,  that  it 
purports  by  its  terms  to  be  a  resolution. 

8.  The  right  to  establish  markets  is  a 
branch  of  the  sovereign  power,  and  that  of 
regulating  them  is  necessarily  a  power  of 
municipal  police. 


9.  The  rigid  rules  by  which  the  validity 
of  penal  Statutes  is  to  be  tested,  are  inap- 
plicable to  the  by-laws  of  a  municipal  cor- 
poration. 

10.  The  fines  which  a  municipal  corpo- 
ration is  authorized  to  recover  for  the  viola- 
tk)n  of  its  ordinances  is  a  penalty  in  the  na- 
ture of  liquidated  damages,  and  established, 
as  such,  in  lieu  of  the  damages  which  a 
court  would  be  authorized  to  assess  in 
place  thereof. 

1 1 .  A  by-law,  or  ordinance  of  a  municipal 
corporation  must  be  consonant  with  the  law 
of  the  land ;  but  it  must  receive  a  reason- 
able construction,  and  its  terms  must  not 
be  strictly  scrutinized  for  the  purpose  of 
making  it  void.  First  Municipality  v.  Cut- 
ting,  336. 

12.  Section  10  of  the  ordinance  of  the 
General  Council  of  New  Orleans,  approved 
by  the  mayor,  on  the  16th  December,  1846, 
establishing  an  uniform  rate  of  taxes,  on 
hawkers,  merchants,  ^.,  does  not  autho- 
rize the  imposition  on  each  partner  in  a 
banking-house,  or  firm,  making  the  purchase 
and  sale  of  bills  of  exchange  its  principal 
business,  of  the  whole  amount  of  the  tax, 
without  regard  to  his  residence  in  the  State. 
The  tax  is  imposed  on  the  business,  and  not 
upon  the  individual  members  of  the  firm, 
unless  they  are  permanent  residents,  or 
sojouraers  within  &e  State.  The  authority 
of  the  General  Council  to  enact  that  ordi- 
nance depends  exclusively  on  the  Statute 
of  12th  Januaiy,  1842:  and  the  power  of 
the  State  itself  to  lay  taxes  only  extends 
to  persons  and  property  within^its  jurisdic- 
tion. Second  Municipality  v.  Comvag 
et  ah,  407. 

13.  The  proviso  of  section  7  of  the  Sta- 
tute of  20th  March,  1840,  amending  the 
charter  of  the  city  of  New  Orleans,  limiting 
the  privilege  cooferred  by  that  section  to 
two  years,  applies  only  to  claims  for  paving, 
and  not  to  amounts  due  for  taxes.  Matter 
of  New  Orleans  Improvement  and  Banking 
Company,  471. 

14.  Section  2  of  the  Statute  of  10th 
March,  1845,  conferring  a  privilege  on  the 
several  parishes  of  the  State  for  taxes  im- 
posed on  property  in  their  respective  limits, 
extends  to  taxes  imposed  by  the  General 
Council  of  New  Orleans.  Same  case,  ap- 
plication for  a  re-hearing,  ^11^ 


NEW  TRIAL. 
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to  deprive  a  party  of  what  the  law  presumes 
in  his  favor. 

13.  A  mortgage  and  privilege  may  co- 
exist on  the  same  thing.  They  are  distinct 
rights,  not  exclusive  of  each  other.  Bac- 
chus V.  McfTcaUj  313. 

14.  Where  a  mortgage  contains  the  pact 
de  non  alienando^  one,  who  subsequently 
purchases  the  property  from  the  moitgagor, 
cannot  claim  to  be  in  any  better  condition 
than  his  vendor,  nor  can  he  plead  any  ex- 
ception which  the  latter  could  not.  Any 
alienation  in  violation  of  the  pact  de  non 
alienando  is  null,  as  to  the  creditor.  And 
where  the  mortgage  contains  the  pact  de 
non  alienando^  a  purchaser  from  the  mort- 
gagor, subsequent  to  the  mortgage,  will  be 
considered  as  standing  in  the  place  of  the 
mortgagor,  and  as  subject  to  the  same  liabi- 
lities. Stanbrougk  v.  McCalU  on  re-hear' 
ingy  324. 

15.  Wliere  a  mortgage  is  not  re-inscribed 
on  the  books  of  the  register  of  mortgages 
within  ten  years  from  the  date  of  the  first 
inscription,  the  inscription  will  cease  to  have 
effect.  Player  v.  Tarkmgton^  Sheriffs  et 
aZ.,  396. 

16.  Where  a  debtor,  who  had  executed 
a  mortgage  to  secure  a  debt,  subsequently 
executes  a  mortgage  on  other  property  as  a 
further  security  for  the  same  debt,  the  last 
act  reciting  that  the  debt  for  which  the  ori- 
ginal mortgage  was  given  was  still  due,  that 
die  debtor  was  unable  to  pay,  and  that  an 
extension  of  time  had  been  granted,  but 
without  describing  the  character  or  site  of 
the  property  included  in  the  first  mortgage, 
the  inscription,  of  the  last  mortgage  wiU  not 
be  equivalent  to  a  re-inscription  of  the  first, 
which,  if  not  re-inscribed  within  ten  years 
from  the  date  of  the  first  inscription,  will 
lose  its  rank.  Per  Curiam:  The  Code  re- 
quires the  inscription  to  be  renewed  in  the 
manner  in  which  it  was  first  made.  Suc- 
cession of  Gremillon,  411. 

18.  The  proviso  in  the  Statute  of  27th 
March,  1843,  amending  article  3333  C.  C, 
which  declares  that  that  act  shall  not  apply 
to  certain  mortgages  in  favor  of  the  property 
banks,  is  not  restricted  to  stock  mortgages 
executed  in  favor  of  those  banks,  nor  to 
those  made  directly  to  them,  but  extends  to 
mortgages  which  have  been  acquired  by 
subrogation ;  and  where  the  subrogation 
was  by  authentic  act,  and  recorded  where 
similar  contracts  are  required  to  be  recorded, 
third  persons  will  be  affected  by  notice 
without  any  inscription  in  the  books  of  the 
recorder  of  mortgages.  [On  this  ^nt, 
the  court  being  eqitally  divided,  the  judg- 
ment below  was  affirmedJ] 

19.  The  Statute  of  27  March,  1843,  was 
intended  to  enlarge  the  effect  of  the  Sta- 
tute of  11  March,  1842,   amending  art. 


3333  C.  C.  It  does  not  folbw  becaiue 
these  Statutes  are  exceptional,  that  they 
should  be  construed  strictly.  The  con- 
struction should  be  such  as  will  advance  the 
object  of  the  legislature.  [On  this  fowl, 
the  court  being  equally  divided,  the  judg- 
ment was  affirmea.'] 

20.  By  the  Statute  of  15tfa  March,  1830, 
section  11,  the  legal  mortgage  on  real  estate 
in  favor  of  the  State  for  taxes  imposed  on 
it,  is  limited  to  two  years  from  the  time 
when  such  tax  became  due.  Matter  of 
the  New  Orleans  Improvement  and  Bank- 
ing Company,  471. 

21.  Where  the  hotes  secured  by  a  mort- 
gage have  all  matured  before  the  sale  un- 
der an  order  of  seizure  and  sale,  and  are 
of  like  nature  and  dignity,  they  must  be 
paid  proportionally  out  of  the  fund.  Ja- 
cobs V.  Calderwood,  509. 

22.  Where  a  purchaser  executes  a  mort- 
gage on  the  property  purchased,  in  favor  of 
his  vendor,  to  secure  the  payment  of  a  bill 
drawn  by  them  on  a  third  person,  in  fa- 
vor of  their  vendor,  for  the  price,  the  act 
reciting  that  a  special  mortgage  is  retained 
on  the  property  in  favor  of  die  vendor  or 
any  other  holder  of  the  bill,  but  not  stipu- 
lating that  the  acceptor  of  the  bill,  should 
have  the  benefit  of  the  mortgage,  on  paying 
the  draft  without  having  been  put  in  funds 
by  the  drawers,  and  without  being  bound 
as  to  them  to  pay  it,  if  the  bill  be  paid  by 
the  acceptor  at  maturity  without  any  sub- 
rogation from  the  creditors  at  the  time  of 
payments  the  debt  will  be  extinguished  as 
to  third  persons  and  the  mortgage  cease  to 
operate  adversely  to  other  mortgage  credi- 
tors. Per  Cur:  The  debt,  as  recited  in 
the  act  of  mortgage,  was  the  debt  of  the 
acceptor ;  the  dran  makes  him  the  principal 
debtor ;  and,  on  paying  it,  he  paid  his  own 
debt,  which  the  mortgage  was  given  to  se- 
cure. The  creditor  was  paid;  and  as  no 
other  object  was  disclosed  in  the  act  of 
mortgage,  and  as  there  is  no  reservation  or 
qualification  contained  in  It,  the  mortnage 
cannot  be  kept  alive  for  any  other  ulterior 
object,  or  for  the  benefit  of  any  other  per- 
son, unless  it  result  from  the  tenor  of  the 
draft  itself.    Salaun  v.  Relf,  et  al,,  575. 


NEW  ORLEANS. 

1.  A  report  made  by  commissiooen  ap- 
pointed, on  an  application  to  open  a  street, 
under  the  provisions  of  the  Statute  of  3d 
April,  1 832,  was  re-committed  with  directioDS 
to  make  a  new  report  within  a  certain  delay, 
but  no  report  was  made  within  the  time. 
Subsequently,  after  a  rule  had  been  taken 
by  a  party  interested  t6  show  cause  why 
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the  proceedings  should  not  be  dismissed, 
but  before  its  trial,  an  amended  report  was 
filed,  which,  on  a  compromise  between  the 
plaintiff  in  tlie  rule  and  the  petitioners  for 
opening  the  street,  was  confirmed  and  ho- 
mologated. There  was  no  evidence  that 
the  appellant,  who  was  a  party,  had  ap- 
peared, or  had  any  knowledge  of  the  pro- 
ceedings after  the  re-commitment  of  the 
report.  Held,  that  no  order  of  extension 
having  been  made  when  the  period  within 
which  the  repoit  was  to  be  returned  was 
about  to  expire,  the  appellant  cannot  be 
bound  by  the  ex  parte  homologation. 

2.  The  Statute  of  3d  April,  1832,  autho- 
lizing  a  municipal  corporation  to  take  the 
property  of  a  citizen  for  public  use,  to  be 
paid  for  by  others  supposed  to  be  benefitted 
thereby,  being  in  derogation  of  the  rights 
of  property,  must  be  strictly  construed. 
Matter  of  Exchange  Alley,  4. 

3.  Under  the  Statute  of  3d  April,  1832, 
regulating  the  opening  and  improving  of 
streets  and  public  places  in  the  city  of  New 
Orleans  and  its  suburbs,  the  court  before 
which  the  proceedings  have  been  instituted 
can,  in  no  csfie,  amend  an  assessment  made 
by  the  commissioners.  The  report  must 
be  approved,  or  rejected,  in  toto  ;  and  in  the 
latter  case,  the  court  is  bound  either  to  ap- 
point new  commissioners,  or  to  refer  the 
whole  matter  back  to  the  same.  Matter  of 
Claibome-street,  7. 

3.  The  power  to  relieve  the  indigent  sick, 
and  to  provide  for  the  poor  who  are  unable 
to  labor,  is  conferred  on  the  municipal  au- 
thorities of  New  Orleans,  by  Statutes  of  14th 
March,  1816,  s.  l,and  17th  Februaiy,  1821, 
8.  2.  FUmet  v.  The  First  Municip<ility, 
42. 

5.  The  ordinance  of  the  Council  of  the 
First  Municipality,  of  16th  February,  1846, 
imposing  a  fine  on  persons  selling  groceries 
in  certain  market-houses  of  that  munici- 
pality, is  neither  illegal  nor  unconstitutional. 
First  Municipality  v.  Devron^  278. 

6.  The  ordinance  of  the  General  Council 
of  the  First  Municipality  of  New  Orleans, 
of  28th  November,  1843,  imposing  a  tax  on 
all  retailers  of  soda  water,  with  the  excep- 
tion of  apothecaries,  is  not  illegal  nor  un- 
constitutional;  nor  will  the  fact  that  the 
party  had  paid  for  a  license  as  a  confectioner, 
exempt  him  from  liability  for  the  tax.  First 
Municipality  v.  Manuel^  328. 

7.  It  is  no  objection  to  the  validity  of  an 
ordinance  of  one  of  the  Municipalities  of 
New  Orleans,  containing  a  prohibition  and 
attaching  a  penality  to  its  violation,  that  it 
purports  by  its  terms  to  be  a  resolution. 

8.  The  right  to  establish  markets  is  a 
branch  of  the  sovereign  power,  and  that  of 
regulating  them  is  necessarily  a  power  of 
municipal  police. 


9.  The  rigid  rules  by  which  the  validity 
of  penal  Statutes  is  to  be  tested,  are  inap- 
plicable to  the  by-laws  of  a  municipal  cor- 
poration. 

10.  The  fines  which  a  municipal  corpo- 
ration is  authorized  to  recover  for  the  viola- 
tion of  its  ordinances  is  a  penalty  in  the  na- 
ture of  liquidated  damages,  and  established, 
as  such,  in  lieu  of  the  damages  which  a 
court  would  be  authorized  to  assess  in 
place  thereof. 

1 1 .  A  by-law,  or  ordinance  of  a  municipal 
corporation  must  be  consonant  with  the  law 
of  the  land  ;  but  it  must  receive  a  reason- 
able construction,  and  its  terms  must  not 
be  strictiy  scrutinized  for  the  purpose  of 
making  it  void.  First  Municipality  v.  Cut- 
ting, 335. 

12.  Section  10  of  the  ordinance  of  the 
Greneral  CouncU  of  New  Orleans,  approved 
by  the  mayor,  on  the  16th  December,  1846, 
establishing  an  uniform  rate  of  taxes,  on 
hawkers,  merchants,  ^.,  does  not  autho- 
rize the  imposition  on  each  partner  in  a 
banking-house,  or  firm,  making  the  purchase 
and  sale  of  biUs  of  exchange  its  principal 
business,  of  the  whole  amount  of  the  tax, 
without  regard  to  his  residence  in  the  State. 
The  tax  is  imposed  on  the  business,  and  not 
upon  the  individual  members  of  the  firm, 
unless  they  are  permanent  residents,  or 
sojourners  within  the  State.  The  authority 
of  the  General  Council  to  enact  that  ordi- 
nance depends  exclusively  on  the  Statute 
of  12th  JanuaiT,  1842 :  and  the  power  of 
the  State  itself  to  lay  taxes  only  extends 
to  persons  and  property  within  jts  jurisdic- 
tion. Second  Municipality  v.  Coming 
et  aL,  407. 

13.  The  proviso  of  section  7  of  the  Sta- 
tute of  20th  March,  1840,  amending  the 
charter  of  the  city  of  New  Oi'leans,  limiting 
the  privilege  conferred  by  that  section  to 
two  years,  applies  only  to  claims  for  paving, 
and  not  to  amounts  due  for  taxes.  Matter 
of  New  Orleans  Improvement  and  Banking 
Company,  471. 

14.  Section  2  of  the  Statute  of  10th 
March,  1845,  conferring  a  privilege  on  the 
several  parishes  of  the  State  for  taxes  im- 
posed on  property  in  their  respective  limits, 
extends  to  taxes  imposed  by  the  General 
Council  of  New  Orleans.  Same  case,  ap- 
plication for  a  re-hearing,  477. 

NEW  TRIAL- 
See  Practice. 


NON-SUIT. 
See  JuDOMEivT. 
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N  OTARY  .—OBLIGATIONS. 


NOTARY. 

Article  3347  C.  C.  which  directs  that 
"every  notary  before  whom  an  act  shall 
have  been  made,  by  which  notes  to  order 
have  been  given  for  the  payment  of  a  debt 
bearing  a  privilege  or  mortgage,  shall  attest 
each  of  the  notes  by  putting  his  name  on 
them,  mentioning  the  date  of  the  act  from 
which  the  privilege  or  mortgnge  is  derived, 
under  the  penalty  of  damages,'*  is  merely 
directory  to  the  notaiy.  Jones  v.  Elliot^ 
303. 


NOVATION. 

•  1.  Novation  can  only  be  established  by 
an  express  declaration  to  that  effect,  or  by 
acts  tantamount  to  such  a  declaration.  The 
attending  circumstances  must  be  weighed 
with  exactness,  to  ascertain  whether  the 
parties  have  really  intended  to  make  a  no- 
vation and  release  the  original  debtor.  Short 
V.  City  of  New  Orleans  et  aL.  281. 

2.  Where  a  creditor  writes  at  the  foot  of 
an  account,  **  Received  payment  by  note," 
it  is  a  novation  of  the  debt.  White  v. 
McDowell  and  Husband.  643. 

3.  The  delegation  by  which  a  debtor  gives 
to  his  creditor  another  debtor,  who  obliges 
himself  towards  such  creditor,  does  not 
operate  a  novation,  unless  the  creditor  has 
expressly  declared  his  intention  to  discharge 
the  debtor  by  whom  the  delegation  was 
made.  The  acceptance  by  the  creditor  of 
such  a  stipvJLation  pour  autrui  will  not  au- 
thorize the  inferrence  that  he  intended  to 
discharge  the  original  debtor.  C.  C.  2188. 
Jacobs  V.  Calderwoodt  509. 


OBLIGATIONS. 

1.  A  transaction  entered  into  on  docu- 
ments which  are  subsequently  discovered 
to  be  false,  is  null,  in  toto.  In  such  a  case 
it  is  immaterial  to  enquire  to  what  extent 
these  false  documents  may  have  been  the 
moving  or  determining  cause  of  the  transac- 
tion. G.  C.  3048.  The  Citizens'  Bank  v. 
Dennistoun  et  al..,  44. 

2.  Improvements  made  upon  the  public 
lands  of  the  United  States,  where  the  party 
making  tiiem  is  not  in  a  situation  to  avail 
himself  of  the  preemption  laws,  cannot 
form  tiie  object  of  a  contract.  Articles 
1886,  1886,  of  the  Civil  Code,  limit  the  rule 
contained  in  article  1960,  that  no  one  ought 
to  be  permitted  to  enrich  himself  at  the 
expense  of  another,  to  cases  in  which  the 
alleged  benefit  arises  froni  a  lawful  act. 
From  unlawful  acts,  though  they  may  have 
proved  beneficial  to  others,  no  right  not  ex- 


pressly authorized  by  law  can  arise.     Wood 
et  al,  V.  Lyle,  146. 

3.  A  memorandum  in  writing,  contaio- 
ing  the  terms  of  a  traxiBaction,  drawn  ap 
in  the  presence  of  all  the  parties  int<)re8ted, 
and  signed  by  two  of  them  who  incurred 
the  heaviest  obligfition  under  it,  and  deli- 
vered to  a  mutual  friend  of  the  parties  lor 
the  purpose  of  being  recorded,  will  be  bind- 
ing without  any  fonnal  acceptance  by  par- 
ties who,  though  they  did  not  sign  it,  after- 
wards sued  to  enforce  it.  Connolly  el  al, 
V.  Autenrieth  et  al.,  162. 

4.  A  tmnsaction  signed  by  a  married  wo- 
man without  the  authorization  of  her  hus- 
band, if  subsequently  ratified  by  her,  with 
the  assent  of  her  husband,  will  be  obligatoiy. 
Same  case,  on  re-hearing,  163. 

6.  Where  one,  who  had  contracted  to 
furnish  n>arble  for  a  building  within  a  time 
fixed,  finds  it  impossible,  in  consequence  of 
the  inundation  of  his  quarries  and  marble 
works,  to  comply  with  his  contract  within 
the  time  specified,  is  permitted  by  the  other 
party  to  furnish  the  materials  afterwards, 
the  latter  must  pay  for  them. 

6.  Where  one,  who  had  been  unable  to 
comply  with  a  contract  to  furnish  materials 
at  a  certain  time,  and  who  is  permitted  to 
furnish  them  afterwards,  claims  in  his  peti- 
tion the  original  contract  price,  but,  in  a 
supplemental  petition,  demands  a  lai^er 
sum  on  a  quantum  meruit,  the  amount 
claimed  in  the  petition  w^ill  be  considered 
as  fixing  the  price  for  which  the  contract 
was  to  be  performed  after  the  period  origi- 
nally fixed  for  its  performance.  Lagratt 
et  al.  V.  Fowler,  243. 

7.  Where,  by  the  terms  of  his  contract, 
a  debtor  is  allowed  a  certain  number  of 
years  within  which  to  pay  the  capital  of  his 
debt,  on  condition  of  paying  the  interest 
punctually  at  fixed  periods,  it  being  expressly 
stipulated  that,  in  case  of  failure  to  pay  the 
interest  at  any  one  of  those  periods,  the 
whole  of  the  debt  shall  become  due  and 
exigible ;  and  the  debtor,  under  the  pretext 
of  certain  sequestrations  and  attachnaente 
levied  on  the  debt  in  his  hands  by  credi- 
tors of  the  party  to  whom  the  debt  was 
due,  in  which  proceedings  he  had  acted 
either  as  the  counsel  or  legal  surety  of  the 
creditors,  and  tiius  assisted  in  creating  their 
interference  with  the  rights  of  his  creditor, 
refuses  to  pay  the  interest  falling  due  at  one 
of  the  periods  fixed  by  the  contract,  and  tf 
regularly  put  in  defiiult,  the  whole  debt 
may  be  exacted  from  him*  Plympie^  '• 
Prestofh  360. 

OFFENCES   AND    QUASI  OF- 
FENCES. 
See  Damages,  Ex  Dewcto. 


OFFICE.—PAHTITION.—PARTNERSHIP. 
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OrFICE. 

The  word  qffice,  in  articles  1987  C.  C. 
and  647  C.  P.,  means  €l  public  office.  The 
commisssiooerB  appointed  under  the  Statute 
of  14th  March,  1842,  providing  for  the  li- 
quidation of  banks,  are  not  public  officers. 
Oimrey  v.  Copland,  307. 


OPPOSITION  OF  THIRD  PERSONS. 
See  Practice. 

PARAPHERNAL  PROPERTY. 
See  Husband  and  Wife. 

PARENT  AND   CHILD. 

1.  The  testimony  of  witnesses  is  admis- 
sible to  prove  that  a  person,  alleged  to  be 
the  mother  of  a  child,  presented  the  child 
to  the  priest  for  baptism  and  declared  her- 
self to  be  its  mother,  though  the  certificates 
of  birth  and  baptism  of  the  child  had  been 
previously  offered  in  evidence,  by  the  same 
party,  to  prove  the  same  facts. 

2.  The  acknowledgment  of  an  illegiti- 
mate child,  which  the  law  requires  to  be 
made  before  a  notary,  in  the  presence  of 
two  witnesses,  when  not  made  in  the  re- 
gistry of  birth  or  baptism,  is  that  of  the  fa- 
ther.  Illegitimate  children  may  prove  their 
natural  maternal  descent,  and  the  acknow- 
ledgment of  their  mother,  by  toy  legal  evi- 
dence.    C.  C.  221,  23(r. 

3.  In  an  action  by  the  father  and  sister 
of  a  testatrix  against  her  executor,  te  annul 
a  testament  by  which  an  acknowledged  na- 
tural child  was  made  her  universal  legatee, 
letters  of  the  testatrix  are  inadmissible, 
where  the  father  had  remained  unknown, 
to  show  that  the  instituted  heir  Was  an 
adulterous  bastard  child  ^  Natural  paternal 
descent  could  not  be  proved  against  the 
heir  in  such  an  action.  Per  Curiam :  We 
do  not  mean  tp  say  that  the  acknowledg- 
ment of  the  mother  is  an  absolute  title 
against  her  legitimate  heirs;  but,  as  she 
was  free,  they  can  only  oppose  to  it  that  it 
is  false,  or  made  in  fraud  of  their  rights. 

4.  The  hours  of  the  father  and  mother 
will  not  be  aUowed  fo  prove  that  a  child, 
acknowledged  by  a  father  who  was  free, 
was  an  adulterous  bastard  on  the  side  of  its 
mother,  who  had  remained  unknown.  This 
is  equally  true,  where  the  mother  has  ac- 
knowledged the  illegitimate  child,  and  the 
father  is  unknown.  Jobert  et  aL  v.  Piiot 
ExectUcT,  4vm  305. 


PARTITION. 

1.  The  pendency  of  an  action  in  which 
one  of  the  joint  proprietors  of  a  lot  of  ground 
claims  from  his  co-proprietor  a  sum  for  im- 
provements, with  a  privilege  upon  the  lot, 
cannot  prevent  the  latter  from  obtaining  a 
partition  of  the  property  until  the  claim 
is  settled.  Per  Curiam:  Such  a  claim  is 
to  be  taken  into  account  in  making  the  par- 
tition, but  cannot  prevent  it.     C.  C.  1272. 

2.  It  is  no  objectk>n  to  a  judicial  parti- 
tion that  the  experts  selected  to  form  the 
lots  under  article  1289  of  the  Code,  had 
acted  as  appraisers  when  the  property  was 
inventoried. 

3.  A  notaiT  is  not  bound,  under  article 
1290' of  the  Civil  Code,  when  contestations 
arise  in  the  course  of  a  partition,  to  prepare, 
in  all  cases,  a  proces-verbal  of  the  objec- 
tions and  declarations  of  the  parties,  and  to 
suspend  his  proceedings  and  refer  the  par- 
ties to  the  judge  having  cognizance  of  the 
partien  for  his  decision  thereon.  He  must 
exercise  a  sound  discretion  in  ascertaining 
when  they  are  serious,  and,  when  satisfied 
that  they  are  not,  should  disregard  them. 

4.  Where  a  partition,  made  by  a  notary, 
provides  that  a  party  who  had  drawn  one 
of  the  lots  into  which  the  property  was  di- 
vided, should  pay  a  certain  sum  to  his  co- 
proprietor  on  account  of  the  greater  value 
of  the  lot  drawn  by  the  former,  judgment 
should  be  rendered  in  favor  of  the  latter 
for  the  amount,  at  the  time  of  homologating 
the  report/  The  party  should  not  be  com- 
pelled to  institute  a  separate  action  for  the 
amount.    Jones  et  al,  v.  Crocker^  8. 

5.  A  partition  cannot  be  decreed  where 
one  of  the  co-proprietors  has  not  been  re- 
presented in  the  action .r  Willey  v.  Car- 
ter^ 56. 

6.  In  a  partition  of  land  ordered  to  be 
made  in  kind  the  liotary  cannot  dispense 
with  the  drawing  of  lots,  without  an  express 
agreement  in  writing  made  by  the  parties 
and  notified  to  him.  Moore  v.  McKieman^ 
226. 

7.  In  an  action  for  a  partition  of  land  all 
the  parties  in  interest  must  be  joined ;  and 
it  devolves  on  the  plaintiff,  on  an  issue  made 
by  one  of  the  defendants,  to  show  that  the 
proper  parties  are  before  the  court.  C.  C. 
1252.  C.  P.  1024.  Rightor  et  al,  v.  De 
Lizardi  et  al.,  260. 


PARTNERSHIP. 

I.  An  act  of  sale  of  real  estate  acquired 
by  a  partnership,  must  be  executed  by  all 
of  the  partners.  If  signed  by  two  only, 
it  will  convey  only  their  interest.  Willey 
V.  Carter,  56. 
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PARTNERSHIP— PAYMENT.— PLEADING. 


2.  Although  in  ordinary  partnerships  each 
partner  is  entitled  to  interest  on  all  sams 
advanced  by  hira,  he  cannot  claim  conven- 
tional interest  on  those  sums  without  an 
agreement  in  writing  by  the  other  partners 
to  pay  it.  The  circumstance  that  conven- 
tional interest  was  charged  in  the  books 
kept  by  the  party  who  claims  it,  and  in  the 
accounts  rendered  by  him  to  the  plaintiff 
from  time  to  time,  cannot,  in  partnerships 
of  this  kind,  be  considered  proof  of  such 
an  agreement.     Mourain  v.  Delamre^  78. 

3.  In  an  action  on  an  obligation  in  favor  of 
a  partnership,  all  the  partners  must  join  to 
enforce  its  performaoce.  If  one  of  the 
partners  be  absent,  he  may  be  represented 
by  a  curator  ad  hoc,  Hallinian  et  aL  v. 
Clark  et  al..  179. 

4.  The  mere  joint  ownership  of  real 
estate  confers  no  authority  upon  either  of 
the  joint  owners  to  bind  the  other  by  a 
note. 

5.  The  joint  ownership  of  real  estate 
does  not  create  a  partnership  as  to  such 
real  estate.  A  special  contract  in  writing 
is  necessary  for  that  purpose.     C.  C.  2807. 

6.  To  enable  one  of  the  members  of  a 
paitnership  formed  for  the  cultivation  of 
land  held  by  them  as  joint  ownei-s,  to  bind 
the  other  by  a  note  made  in  the  partnership 
name,  an  express  authorization,  or  one 
clearly  to  be  implied  from  the  course  of 
business  of  the  firm,  is  necessary.  In  the 
absence  of  such  express  or  implied  autho- 
rity it  is  incumbent  on  the  payee  to  prove 
that  the  amount  of  the  note  inured  to  the 
benefit  of  the  partnership. 

7.  Where  one  of  the  members  of  a 
partnership  formed  for  the  cultivation  of 
land  held  by  them  as  joint  owners,  the 
partnership  not  being  shown  to  have  been 
such  as  would  convert  the  land  into  part- 
nership property,  and  there  being  no  ex- 
press authority  to  either  of  the  partners  to 
bind  the  other  by  a  note  in  the  partnership 
name,  and  none  implied  from  the  course  of 
the  partnership  business,  executes  a  note  in 
the  partnership  name,  with  a  third  person 
as  surety,  and  discounts  it,  and  applies  the 
proceeds  to  the  payment  of  a  note  given 
for  the  price  of  the  land  by  which  the  joint 
purchasers  bound  themselves  individually 
and  tf»  solido,  and  the  note  is  paid  by  the 
surety,  the  latter  can  have  no  recourse 
against  the  partner  who  did  not  sign  the  note. 
The  partner  by  whom  the  note  was  made 
was  bound  individually  to  the  party  by 
whom  the  note  was  discounted ;  die  appli- 
cation of  the  proceeds  made  the  party  who 
signed  the  note  a  creditor  of  his  co-partner 
for  half  the  amount  so  paid,  but  did  not 
sign  it;  and  when  the  surety  paid  the  note 
be  became  subrogated  only  to  the  rights  of 


the  party  by  whom    it  was  discounted. 
Benton  v.  Roberts  et  a/.,   216. 

8.  A  confession  of  judgment,  in  an  actioo 
on  a  partnership  debt,  made,  after  the  die* 
solution  of  the  paitnership,  by  one  of  the 
members,  is  binding  only  on  himself.  Her- 
ricky.   Conant,  276. 

9.  One  partner  cannot  sue  his  co-paitDer« 
to  recover  the  share  of  the  latter  in  tlie 
loss  in  a  particular  transaction.  He  must 
sue  for  a  settlement  of  the  partnership. 
Connolly  et  aL  v.  Adams,  354. 

10.  Where  there  has  been  a  settlement 
of  partnership  affairs  to  a  certain  date,  and 
one  partner  executes  his  note  in  favor  of 
the  other  for  an  amount  due  to  the  latter, 
he  cannot  require  a  final  settlement  of  the 
paitnership  before  paying  the  note  thus 
given.     Copley  v.  Richardson^  612. 

11.  Where  a  partnership  has  been  dis- 
solved by  the  death  of  one  of  its  members, 
a  surviving  partner  cannot,  by  acknowledg- 
ing a  claim  against  the  partnership,  which 
had  been  extinguished  by  prescription  be- 
fore its  dissolution,  revive  the  debt  as  against 
the  partnership.  Such  an  acknowledgment 
can  only  affect  the  person  by  whom  it  was 
made.  Walsh  v.  Cane,  Administratrix, 
633. 


PATENT. 
See   Land. 


PAYMENT. 

Where  slaves  and  other  property  were 
conveyed,  in  another  State,  by  a  deed  of 
trust  for  the  benefit  of  a  creditor,  and  a 
part  only  of  the  property  conveyed  u  ac- 
counted for,  and  the  creditor  is  proved  to 
have  in  his  possesion  some  of  the  slaves  so 
conveyed,  besides  having  received  various 
sums  under  the  same  title,  no  portion  of  his 
claim  can  be  allowed.  Succession  of  Mont' 
gomery,  420. 


PEDLERS    AND    HAWKERS- 
See   Tax. 

PETITIORY  ACTION. 
See  Practice. 

PLEADING. 
See  Practick. 


POLICE  JURY.— PRACTICE,  I.  IL 
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POLICE  JURY. 

1.  The  powers  vested  in  police  juries 
and  other  political  corporations  must  be  ex- 
ercised by  ordinances  general  in  their  ope- 
ration. 

2.  Though  the  Statute  of  28th  March, 
1840,  creating  a  police  jury  for  that  part  of 
the  parish  of  Orleans  on  die  right  bank  of 
the  river,  should  be  considered  as  vesting 
the  police  jury  with  power  to  regulate  the 
proportions,  directions  and  repairs  of  the 
levees,  and  so  far  repealing  the  Statute  of 
7th  February,  1829,  concerning  roads  and 
levees,  the  last  act  remains  in  force  and 
must  govern  the  rights  of  the  reparian  pro- 
prietors until  the  powers  confirmed  by  the 
Statute  of  1840  have  been  legally  exercised. 

3.  The  object  of  section  16  of  the  Statute 
of  28th  March,  1840,  creating  a  police  jury 
for  that  part  of  the  parish  of  Orleans  on  the 
right  bank  of  the  river,  was  merely  to  make 
the  owners  of  back  lots  contribute  with  the 
front  proprietors  to  the  construction  and 
repairs  of  levees,  which  afford  them  all  equal 
protection.  It  provides  at  whose  expense 
they  shall  be  made  and  repaired,  but  is  si- 
lent as  to  the  manner  of  making  them,  and 
as  to  the  place  whence  the  necessary  ma- 
terials are  to  be  taken.  De  Ben  v.  Gerardj 
30. 

4.  It  being  the  duty  of  the  police  jury  of 
each  parish  to  provide  a  sufficient  house  for 
the  courts  and  jurors,  and  a  good  and  suffi- 
cient jail  to  receive  and  keep  prisoners, 
-where  buildings  have  been  thus  provided 
by  a  parish  for  the  State,  and  are  used  and 
occupied  for  public  purposeSi  they  are  not 
liable  to  seizure  and  sale  under  execution 
against  the  police  jury.  Police  Jury  of 
West  Baton  Rouge  v.  Michel  et  aZ.,  84. 

5.  No  action  will  lie  against  a  police  jury 
representing  a  parish,  for  the  amount  of  an 
adjudication,  under  the  Statute  of  7th  Fe- 
bruary, 1829,  for  the  construction  of  a  le- 
vee in  front  of  land  belonging  to  an  absentee, 
until  the  plaintiff  has  exhausted  his  remedy 
against  the  land. 

6.  Where  in  an  action  against  a  police 
jury  the  tax-payers  are  the  parties  to  be 
affected,  they  will  not  be  held  to  allegations 
in  pleading  made  in  error  by  their  agents. 
Brown  v.  The  Police  Jury  of  Madison, 
180. 

7.  A  claim  for  work  done  to  a  public 
levee,  under  the  provisions  of  the  Statute 
of  28  April,  1847,  relative  to  the  parish 
of  Tensas,  may  be  recovered  in  an  action 
against  the  police  jury  of  the  parish,  unless  it 
be  shown  that  they  had  provided  the  spe- 
cific fund  which  that  act,  (s.  5),  makes  it 
their  duty  to  nuse,  and  a  satisfactory  reason 
be  given  for  their  failure  to  pay  the  plaintiff 


out  of  it.    Neely  v.    The  Police  Jury  of 
Tensas,  181. 


POSSESSORY    ACTION. 
See  Practice. 


PRACTICE. 

L    Of  the  Parties  who  may  Sve  or  be 
Sued. 

1.  When  a  principal  is  domiciled  in  a 
foreign  country,  having  an  agent  here,  an 
action  against  the  former  must  be  instituted 
before  the  court  of  the  agent*s  domicil.  jPic- 
selier.  Administrator  v.  Robin,  61. 


II.   Pleadings. 

2.  When  the  cause  of  action  is  not  stated 
in  the  petition  with  sufficient  precision,  and 
the  effect  has  been  to  surprise  the  defendant 
and  prevent  her  from  setting  up  the  proper 
defence,  the  case  will  be  remanded,  with 
leave  to  amend.  Gremillan  v.  Banaven- 
turcj  60. 

3.  Where  one  who  claims  to  be  the  owner 
of  a  slave  found  in  the  possession  of  a  third 
person,  causes  him  to  be  placed  in  jail,  and 
commences  a  petitory  action  to  recover  him, 
an  action  for  damages  for  the  illeg.il  impri- 
sonment will  be  prescribed  by  one  year 
from  the  termination  of  the  imprisonment. 
The  prescription  is  not  suspended  by  the 
pending  of  the  petitory  action.  The  rule 
Contra  non  valontam,  &;c.,  is  inapplicable  to 
such  a  case,  as  the  damages  might  have 
been  claimed  in  re-convention,  being  con- 
nected with  and  incidental  to  the  action  for 
the  recovery  of  the  slave.  C.  P.  376.  So- 
lomon  V.  Cavelier,  136. 

4.  Pleas  in  reconvention  must  be  set 
forth  with  the  same  certainty,  as  to  amounts, 
dates,  &c.,  as  if  the  party  opposing  them 
were  plaintiff  in  a  direct  action. 

5.  Where  evidence  in  support  of  a  recon- 
ventional  demand  has  been  illegally  received, 
though  excepted  to  on  the  ground  of  its  in- 
admissibility on  account  of  the  vafnieness 
and  uncertainty  of  the  plea  in  reconvention, 
the  court  of  the  first  instance  cannot  deprive 
the  party  of  the  rights  acquired  under  his 
bill  of  exceptions,  by  offering  to  grant  a  new 
trial  if  he  would  make  any  showing  con- 
tradictory of  the  evidence  so  received. 
Mc Masters^.  Palmer,  381. 

6.  A  plea  that  certain  notes  sued  upon, 
having  been  executed  before  the  bankruptcy 
of  the  party,  were  secured  by  a  deed  of 
tmst  of  real  estate,  and  thatpkuntiff  hndre- 
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ceived  payment  by  purchaaing  the  property 
and  paying  for  it  with  the  notes,  is  not  in- 
consistent with  a  plea  by  defendant  of  his 
discharge  as  a  banlirupt.  Linton  ct  aL  v. 
Stanton,  401. 

7.  Where  another  action  is  pending  be- 
fore the  same  tribunal,  between  the  same 
parties,  for  the  same  object,  and  growing 
out  of  the  same  cause  of  action,  the  case 
must  be  dismissed,  if  the  exception  litis 
pendentis  be  pleaded*  C.  C.  335.  Dick 
V.  Oilmer,  620. 


III.     Possessory  and    Petitory  Action. 

8.  A  plaintiff  in  a  possessory  action,  who 
does  not  claim  either  as  owner,  or  with  the 
consent  of  the  owner,  must  show  that  he 
was  in  actual  possession  of  the  land  claimed 
when  the  eviction  complained  of  occnri'ed. 
Dawson  v.  Htaden,  515. 

9.  A  party  who  obtained  possession  of 
the  land  in  controversy,  not  as  owner,  but 
with  the  consent  and  authorization  of  an- 
other, cannot  maintain  a  possessory  action 
against  the  latter.  Anderson  v.  Smith  et 
a?.,  625. 

IV.  Hypothecary  Action, 

10.  In  an  action  to  enforce  the  tacit  mort- 
gage of  a  minor,  against  real  estate  held  by 
a  third  person  under  a  title  derived  from 
the  tutor,  the  burden  of  proving  that  there 
is  other  propeity  first  liable  for  plaintiff's 
claim  is  upon  such  third  person.  Alva  v. 
Jamet  et  al.,  353. 


V.    Of  Practice  Generally, 

11.  Where  a  plaintif,  who  had  bonded  a 
slave  seized  under  a  sequestration,  was  or- 
dered to  produce  him  at  the  trial  for  the 
purpose  of  identifying  him,  but,  on  failing 
to  produce  him,  ^*  offered  to  admit  any  fact 
wlUch  the  defendant  will  state  that  he 
could  prove  by  the  presence  of  the  slave, 
and  which  could  not  be  proved  in  his  ab- 
sence," the  defendant  cannot,  under  such 
circumstances,  be  injured  by  bringing  the 
cause  to  a  hearing  on  the  merits,  (^bson 
▼.   White  et  aL,  14. 

12.  Money  deposited  with  a  sheriff,  un- 
der article  3034  of  the  Civil  Code,  as  secu- 
rity for  the  release  of  property  provisionally 
seized,  must  be  restored  to  the  depositor  on 
the  dissolution  of  the  seizure.  Medd  v. 
Downing,  34. 

13.  At  any  time  before  a  verdict  is  ren- 
dered the  juiy  may  withdraw  it,  under 
leave  of  the  court,  in  order  to  make  it  more 
explicit.     Broussard  v.  Nolan,  66. 


14.  A  mandamus  will  not  be  granted,  to 
compel  a  judge  of  a  district  court,  in  the 
trial  of  a  rule  to  show  cause  why  a  party 
should  not  be  punished  for  a  contempt,  to 
allow  defendant  to  except  to  the  admiasioo 
of  testimony  and  to  his  refusal  .to  permit 
the  evidence  to  be  reduced  to  writing,  nor 
to  compel  him  to  allow  an  appeal.  Ex- 
parte  Potoers  et  aL,  106. 

16.  Plaintiff,  in  an  action  conmienced  by 
attachment,  will  be  entitled  to  a  judgment 
by  default,  against  an  absconding  debtor, 
where  a  copy  of  the  citation  and  petition 
were  left  with  the  wife  of  the  defendant  at 
his  residence.  The  appointment  of  a  cu- 
rator ad  hoc  is  unnecessary  in  such  a  caae. 
Thomas  v.    Wetzler,  184: 

16.  An  overseer,  employed  by  the  year, 
may  obtain  a  sequestration  of  the  crop  on 
which  he  has  a  privilege,  on  making  the 
affidavit  required  by  law,  though  the  year 
have  not  expired  for  which  he  was  hired 
and  the  amount  of  his  salary  be  not  yet 
due.  C.  P.  275,  §  6.  Statute  7th  April, 
1826, «.  9.  It  is  not  essential  that  the  debt 
should  have  matured  before  a  party  can 
resort  to  this  cojnservative  measure.  Gard- 
ner V.  Shipley,  184. 

17*  Where  a  judgment  has  been  ob- 
tained here  against  a  debtor,  who  aubse- 
quently  died,  in  another  State,  leaving  resi- 
duai'y  legatees,  who  received  their  share  of 
his  succession,  the  administration  of  which 
in  this  State  had  been  closed,  but  who  are 
absentees,  plaintiffs  cannot  proceed  against 
them  by  appointing  a  curator  ad  hoc  to 
represent  them,  and  by  a  rule  on  them  to 
show  cause  why  execution  should  not  issue 
against  them  on  the  judgment  against  their 
testator.  The  recourse  which  plaintiffs  un- 
dertake to  exercise  being  personal  and  in- 
volving matters  en  pais,  they  must  proceed 
by  an  action  in  the  ordinary  form.  Rey- 
nolds et  aL  V.  Horn  et  aL,  187. 

18.  The  fact  that  the  petition  and  citation 
were  not  served  in  the  French  language, 
the  maternal  tongue  of  the  defendant,  must 
be  pleaded  in  limine  litis.  It  affords  no 
ground  for  reversing  the  judgment  on  ap« 
peal,  nor  for  enjoining  its  execution.  Orles 
et  aL  V.  Lallande  et  aL,  188. 

19.  Where  a  plaintiff,  who  had  sued  to 
recover  a  sum  from  defendant,  and  filed  a 
supplemental  petition  praying  for  the  re- 
scision  of  sales  and  transfers  of  property  al- 
leged to  have  been  made  by  defendant  in 
fraud  of  bis  creditors,  takes  a  rule  on  de- 
fendant to  show  camse  why  the  issues  pre- 
sented by  the  petition  and  supplemenfal 
petition  should  not  be  tried  separately,  and 
the  rule  is  made  absolute,  the  court  will  be 
considered  as  having  exercised  its  discrr- 
tion  as  to  the  mode  of  trial  best  calculated 
to  promote  the  ends  of  justice ;  and  when 
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no  injuiy  has  resulted  to  the  defendant 
therefrom,  its  decision  will  not  be  interfered 
i^th.      Cunningham  v,  Enoiny  198. 

20.  An  intervenor  cannot  complain  of 
nvont  of  notice  of  an  order  made  in  open 
court,  between  the  original  parties.  An  in- 
tervenor is  presumed  to  be  always  in  court, 
ready  to  plead.  C.  P.  391.  Thompson, 
JExecutor  v.  Mylne,  206. 

21 .  Where  a  case  has  been  finally  decided 
on  its  merits  by  the  Supreme  Court,  and 
the  contest  still  pending  relates  merely  to 
the  execution  of  the  judgment,  it  is  too 
late  to  intervene  therein.  C.  P.  369,  394. 
it,,  212. 

22.  After  a  ^lea  of  prescription  by  an  ad- 
miniatrator,  m  an  action  against  him  for  a 
debt  due  by  the  .successioni  it  is  too  late  to 
urge  that  the  suit  was  prematurely  brought, 
he  never  having  refused  to  acknowledge  the 
debt.     Bird  v.  Pate,  Administrator,  226. 

23.  It  is  not  aecessary  to  serve  on  the 
defejddant  copies  of  acts  or  documents  an- 
nexed to  the  petition,  though  the  petition 
itself  states  that  they  form  part  of  it.  C. 
P.  175.     Oshom  V.  Chambers,  296. 

24.  A  new  trial  will  not  be  allowed  on 
account  of  the  absence  of  plain tifTs  attorney, 
caused  by  the  ignorance  of  the  latter  of  the 
month  in  which  the  term  of  the  court  was 
to  be  held,  where  the  commencement  of 
the  term  was  fixed  by  law,  and  the  plaintiff 
was  in  the  parish  in  which  the  conit  was 
held  and  ayrare  of  the  day  on  which  the 
term  would  commence,  and  might  have  ap- 
peared and  asked  a  continuance,  and,  if  un- 
successful, have  employed  other  counsel. 

25.  The  fact  that  no  return  had  been 
made  on  ex  parte  order  of  survey,  at  the 
time  of  trial,  is  no  gi-ound  for  a  new  trial. 
It  was  a  matter  to  be  submitted  to  the  dis- 
cretion of  the  court  on  an  application  for  a 
continuance. 

26.  The  fact  of  a  case  being  set  for  trial 
and  tried  on  the  same  day,  in  a  district  court 
in  the  country,  will  not  entitle  a  party  to  a 
new  trial.  It  is  a  matter  to  be  submitted 
to  the  discretion  of  the  court,  on  an  appli- 
cation for  a  continuance.  Dwight  v.  Rich- 
ard, 240. 

27.  Where  a  defendant,  who  has  been 
personally  cited  in  an  action,  fails  to  appear 
personally  or  by  counsel,  and  ne^ects  to  set 
up  grounds  of  defence  then  existing,  it  is 
his  own  laches,  and  he  cannot  be  relieved 
from  its  effects.  Niblett  v.  Scott  et  aL, 
245. 

28.  A  party  cannot  controvert  the  tide  of 
»ne  under  whom  he  claims.  Hughey  et 
al.  V.  Barrow,  248. 

29.  Where  a  plaintiff,  in  an  action  on  a 
mote  given  to  him  in  pledge,  admits,  by  a 
supplemental  answer,  defendant's  right  to 
pay  the  debt  in  the  notes  of  a  particular 


bank,  and  avers  his  readiness  to  receive 
them,  but  defendant  makes  no  tender,  and 
answers  denying  any  causa  of  action  against 
him,  and  plabitiff,  in  another  supplemental 
petition  subsequently  filed,  avers  that  he  has 
become  the  absolute  owner  of  the  notes  by 
purchase  at  a  judicial  sale,  and  withdraws 
his  consent  to  receive  payment  in  the  notes 
of  the  bank,  defendant  cannot  require  that 
judgment  should  be  rendered  payable  in  the 
notes  of  the  bank.     Brown  v.  Routh,  270. 

30.  A  third  opponent  cannot  arrest  the 
sale  of  the  property  in  dispute,  nor  claim 
damages  against  the  sheriff  for  executing 
the  judgment,  unless  he  obtain  an  injunction, 
and  give  security.     C.  P.  399. 

31.  Where  the  principal  demand  has 
been  tried,  no  further  proceedings  can  be 
had  on  the  intervention.  The  intervenor 
must  be  held  to  have  abandoned  that  re- 
medy.   Jones  V.  Laiorence,  279. 

32.  Where,  on  an  application  for  a  new 
trial,  on  the  ground  of  the  sickness  of  one 
of  the  plaintiffs  counsel  and  the  absence  of 
the  other  on  professional  business  elsewhere, 
there  is  no  allegation  that  the  judgment  is 
contrary  to  law  and  evidence,  nor  diat  jus- 
tice requires  its  revision,  a  new  trial  must 
be  refused.     Hewlett  v.  Henderson,  333. 

33.  Where  a  court  of  the  first  instance 
is  not  required  to  pronounce  on  an  excep- 
tion of  Lis  pendens,  before  going  to  trial  on 
the  merits,  it  will  be  considered  as  waived. 
Conrey  v.  Harrison  et  al.,  349. 

34.  In  an  action  for  freedom  plaintiff  was 
declared  to  be  free,  and  the  case  was  re- 
manded for  further  proceedings  as  between 
the  defendant  and  warrantor.  The  war- 
rantor subsequently  instituted  an  action  to 
annul  the  judgment,  on  the  ground  that  it 
was  obtained  Sirough  fraud ;  but  there  was 
no  evidence  that  any  further  proceedings 
were  had  under  the  decree  remanding  the 
case,  nor  any  allegations  or  proof  that  the 
warrantor  had  refunded  the  price  to  the 
party  by  whom  he  was  cited.  On  an  ex- 
ception that  the  petition  presented  no 
grounds  sufficient  to  support  an  action  of 
nullity:  Held,  that  the  exception  should 
be  sustained.     Miller  v.  Miller  et  al, ,  354. 

35.  The  return  of  a  sheriff  that  he  served 
a  copy  of  the  citation  and  petition  on  de- 
fendant, by  leaving  them  at  his  domicil  in 
a  certain  street,  in  the  hands  of  his  wife, 
a  free  person,  above  the  age  of  fourteen, 
does  not  show  a  sufficient  service  under  ar- 
ticle 189  C.  P.  It  should  have  stated  the 
absence  of  the  defendant  from  home,  and 
that  the  person  with  whom  the  citation  was 
left  was  Uving  there.  Oakey  v.  Drummond, 
363. 

36.  Where  the  report  made  by  a  sworn 
surveyor,  appointed  by  the  court  having 
cognizance  of  an  action  of  boundary,  is  de- 
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fective,  and  the  plan  annexed  tx>  it  is  not  in 
conformity  with  the  titles,  the  report  should 
be  rejected,  and  a  new  survey  ordered. 
C.  C.  837.  The  surveyor  is  but  an  expert, 
and  his  operations  are  always  under  the 
control  of  the  court.  The  defectiveness  of 
the  report  is  no  ground  for  non-suiting  the 
plaintiff.  Union  Bank  of  Louisiafin  v. 
GuilloUe,  382. 

37.  On  an  application  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence, 
it  must  clearly  appear,  not  only  that  the 
discovery  has  been  made  since  the  trial,  but 
that  the  party  ''had  used  every  effort  and 
diligence  in  his  power,"  to  procure  the  ne- 
cessary testimony  previously.  C.  P.  661. 
Linton  tt  al.  v.  Stanton^  401. 

38.  Where  there  was  a  want  of  due  di- 
ligence on  the  part  of  one  who  applies  for 
a  new  trial,  and  the  evidence  to  introduce 
which  it  was  prayed  for  was  not  discovered 
after  the  trial,  and  its  character  was  such 
that  the  party  was  bound  to  know  its  mate- 
riality before  the  trial,  and  the  affidavit  does 
not  disclose  enough  to  make  out  a  defence, 
a  new  trial  will  not  be  granted.  WUson  et 
aL  V.  Churchman,  452. 

39.  Where  there  is  sufficient  time  be- 
tween the  date  and  the  return  day  of  a 
citation,  the  fact  that  the  return  day  was 
not  during  any  regular  term  of  the  court  is 
immaterial.  PatmU,  Administratrix  v. 
RawUj  485. 

40.  Where,  in  an  action  for  slander  of 
title,  the  petition  prays  that  defendants  may 
be  compelled  to  set  forth  and  establish  their 
titles  to  the  land  in  dispute,  if  any  they 
have,  and  that  plaintiff  may  have  judgment 
for  his  land,  quieting  him  in  his  title,  and 
that  defendants  be  prohibited  from  setting 
up  title  to  the  same,  and  for  damages,  the 
petition  cannot  be  amended  by  a  supple- 
mental answer  containing  the  grounds  of  a 
petitory  action  against  the  defendants,  in 
which,  for  the  purpose  of  the  action,  their 
possession  is  conceded. 

41.  The  object  of  the  action  of  jactita- 
tion is  to  protect  the  ownership  of  lands 
from  disturbance  by  slander  of  the  title ; 
but  the  action  has,  in  no  instance,  been 
maintained  against  a  person  in  possession 
under  a  title.  The  possessory  and  petitory 
actions,  which  are  regulated  by  positive 
law,  give  the  party  injured  by  the  adverse 
possession  every  remedy  that  can  be  needed. 
Copley  v.  Hasson  et  aL,  531. 


PRESCRIPTION. 

1.  The  prescription  of  one  year  estab- 
lished by  article  1989  of  the  Civil  Code, 
does  not  apply  to  an  action  to  have  a  simu- 


lated sale  decreed  to  be  such.    Dawton 
et  aL  V.  Holbert,  Tutrix^  et  al.^  36. 

2.  K  note  not  payable  to  order  or  bearer, 
is  not  prescribed  by  five  years.  C.  C. 
3505.  Graves  ▼.  Routhn  AdministraUfT, 
126. 

3 .  Where  one  who  claims  to  be  the  ownsr 
of  a  slave  found  in  the  possession  of  a  third 
person,  causes  him  to  be  placed  in  jail,  aod 
commences  a  petitory  action  to  recover  him, 
an  action  for  damages  for  the  illegal  irapri- 
sonment  will  be  prescribed  by  one  year 
from  the  termination  of  the  imprisoDment. 
The  prescription  is  not  suspended  bj  die 
pending  of  the  petitory  action.  The  rule 
Contra  nan  valentem,  &c.,  is  inapplicable  to 
such  a  case,  as  the  damages  might  have 
been  claimed  in  reconvention,  being  con- 
nected with  and  incidental  to  the  action  for 
the  recovery  of  the  slave.  C.  P.  375. 
SoUmum  v.  Cavalier,  136. 

4.  An  action  to  recover  immovable  pro- 
perty is  a  real  action,  and  not  affected  by 
the  prescription  of  ten  years  established  I7 
article  3508  C.  C.  Nor  does  that  prescrip- 
tion apply  to  judgments.  Judson,  Adm- 
nislrator  v.  Connolly,  169. 

5.  All  acts  or  hindrances — voles  dt  fait 
et  empechemens,  coming  from  the  debtor, 
which  deprive  the  creditor  of  the  remedy 
and  forms  contemplated  at  the  time  of  the 
contract,  suspend  prescription.  Boyle  v. 
Mann,  170. 

6.  The  prescription  of  five  years,  C.  C. 
3505,  does  not  apply  to  a  note  not  negotiable. 
Such  a  note  is  prescribed  by  ten  yean. 
C.  C.  3508.     Spiller  v.   Davidson,  171. 

7.  Creditors  cannot  plead  a  prescription 
which  would  not  have  availed  the  debtor  if 
pleaded  by  him.  Bird  v.  Pate,  Adminis- 
trator, 225. 

8.  Where  the  maker  of  a  note  was,  be- 
fore its  execution,  and  until  his  death,  a 
resident  of  this  State,  and  his  successron 
was  opened,  and  all  of  his  available  property 
situated  here,  the  fact  that  the  note  was 
dated  and  payable  in  another  State,  will 
not,  in  an  action  on  the  note  against  bis  suc- 
cession here,  make  the  case  an  exception 
to  the  general  rule  that  the  lex  fori  governs 
prescription. 

9.  To  ascertain  whether  an  iDStrument 
is  prescribed  by  our  laws,  its  character 
must  be  determined  with  reference  to  onr 
own  jurisprudence.  Young,  Statt  Com- 
mission/ir,  Sft.,  v.  Cross  grove,  Administrator, 
233. 

10.  In  sales  for  taxes  the  assessment 
stands  in  lieu  of  the  judgment  in  ordinaiy 
judicial  sales,  and  the  party  relying  on  a  sals 
of  that  description  is  bound  to  show  its  ex- 
istence and  legality.  Want  of  proof  of  a 
proper  assessment  and  of  a  sufficient  de- 
scription of  the  land,  where  no  actual  pos- 
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session  has  followed,  are  not  defects  that 
can  be  cured  by  the  prescription  of  five 
years,  under  the  Statute  of  10th  March, 
1834,  8.  4. 

1 1  •  The  purchase  without  warranty,  by 
a  third  person,  of  the  right,  title  and  inte- 
rest of  a  party  in  a  tract  of  land  bought  by 
him  at  a  public  sale  for  taxes,  but  of  which 
he  never  had  possession,  cannot  form  the 
basis  of  prescription.  The  second  purchaser 
"Was  apprized  of  the  nature  of  his  title,  and 
that  it  was  defective.  Hughey  et  al.  v. 
Barrow,  248. 

12.  Where  a  note  is  made  payable  two 
years  after  date,  but  the  maker,  on  its  face, 
*•  reserves  to  himself  the  right  to  postpone 
payment  for  five  years,'*  and  the  latter 
makes  no  tender  of  payment  at  the  end  of 
two  years,  nor  subsequently,  he  must  be 
considered  as  having  availed  himself  of  the 
reservation  ;  and  prescription  will  not  begin 
to  run  against  the  payee  until  the  expira- 
tion of  the  term  of  five  years.  Bacchus  v. 
Moreaun  313. 

13.  Where  an  order  of  seizure  and  sale, 
issued  for  the  amount  of  a  note  secured  by 
mortgage  and  containing  the  pact  de  non 
alienando,  is  enjoined  by  a  third  person, 
aUeging  himself  to  be  the  owner  of  the  pro- 
perty mortgaged  by  a  purchase  since  the 
date  of  the  mortgage,  who,  afler  a  judg- 
ment rendered  against  him  in  the  first  in- 
stance, protracts  the  litigation  by  repeated 
appeals,  such  third  person  cannot  avail  him- 
self of  the  time  which  elapsed  while  the 
plaintiff  was  thus  judicially  restrained  from 
prosecuting  his  action,  as  part  of  the  period 
necessary  to  extinguish  the  note  by  pre- 
scription. Ptr  Curiam :  One  who,  under 
the  pretence  of  rights  which  have  been  ad- 
judged to  be  unfounded,  unlawfully  uses 
the  process  of  a  court  to  restrain  another 
in  the  prosecution  of  a  right,  cannot  avail 
himself  of  the  delay,  which  his  own  wrong 
has  occasioned,  to  defeat  that  right. 

14.  One  to  whom  a  note  belonging  to  a 
succession  has  been  transferred,  by  the  cu- 
rator, irregularly,  and  to  the  detriment  of 
the  creditors  or  heirs  of  the  deceased,  will 
be  considered  as  a  trustee  for  them ;  but 
his  possession  of  the  note,  as  holder,  will 
enable  him  to  sue,  for  the  purpose  of  arrest- 
ing prescription.  Stanbrough  v.  McCall, 
322. 

15.  Where  a  creditor,  whose  claim  is  se- 
cured by  moitgage,  may  proceed  against 
the  same  person  by  a  personal  action  or 
by  executory  proceedings,  the  institution  of 
proceedings  via  executiva  will  interrupt  the 
presci^tion  running  against  the  personal 
action;  and  this  interruption  is  continuous, 
preserving  the  personal  action  while  the 
executory  proceedings  are  being  prosecuted. 


and  vice  versa.    Stanbrough  v.  McCaU,  on 
re-hearing,  322. 

16.  An  administrator,  who  has  been  con- 
demned individually  to  refund  to  a  register 
of  mortgages  an  amount  recovered  from 
the  latter  by  a  moi*tgagee  whose  mortgage 
had  been  illegally  erased  at  the  instance  of 
the  administrator,  the  action  against  the  cre- 
ditors to  recover  the  amount  would  be  pres- 
cribed, under  article  1176  C.  C,  by  three 
years  from  the  date  of  the  order  or  judg- 
ment under  which  the  payment  was  made 
to  them. 

17.  Interest  may  be  allowed  by  way  of 
damages.     Landreaux  v.  MarsoudeU  334. 

18.  The  administrator  of  a  succession, 
being  an  officer  appointed  by  the  couit  for 
the  discharge  of  certain  duties,  must  be  con- 
sidered always  present  in  court,  like  a  party 
to  proceedings  there  pending ;  and  no  pre- 
scription can  commence  to  run  in  his  favor 
before  the  homologation  of  his  account. 
Courtade  v.  Chamberlain  et  aL<,  368. 

19.  An  action  against  the  maker  of  a 
promissory  note  will  be  prescribed  by  five 
years  from  its  maturity,  though  the  maker 
reside  during  that  time  in  another  State, 
where  the  holder  was  aware  of  the  place  of 
his  residence. 

20.  An  endorsement  of  a  partial  payment 
made  on  a  promissory  note,  where  there  was 
no  evidence  to  show  in  whose  writing  it  was, 
nor  when  it  was  made,  will  not  interrupt 
prescription.     McMasters  v.  Mathers,  418. 

21.  Where  proof  of  the  vacancy  of  a 
succession  is  indispensable  to  support  a  plea 
of  prescription,  the  burden  of  proving  that 
the  succession  was  vacant  rests  upon  the 
the  party  pleading  the  prescription. 

22.  The  institution  of  an  action  does  not 
interrupt  prescription  only  while  it  lasts. 
Prescription  being  once  ioterrupted,  the 
previous  time  can  never  afterwards  be  com- 
puted to  make  up  the  time  necessary  to 
prescribe.     Badon  v.  Bahan,  467. 

23.  Prescription  as  to  the  original  debtor 
is  not  interrupted  by  an  hypothecary  pro- 
ceeding against  the  mortgaged  proper^  in 
the  hands  of  a  third  person  ;  nor  will  it  be 
interrupted  by  a  paitial  payment  made 
through  the  judicial  sale  produced  by  such 
hypothecary  proceedings. 

24.  A  debtor  who  makes  a  payment  is 
considered  as  interrupting  the  prescription 
running  in  his  favor,  because  there  is  an  im- 
plied acknowledgment  of  the  creditor's 
right.  But  no  such  acknowledgment  can 
be  infen*ed  from  a  payment  made,  not  by 
the  debtor,  but  without  his  knowledge  or 
participation,  and  through  a  judicial  pro- 
ceeding to  which  he  was  not  a  party.  Ja- 
cohs  v.  Caldenvood,  509. 

25.  Compensation  for  injuries  sustained 
by  a  purchaser  in  consequence  of  defects  in 
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the  thing  sold,  can  only  be  reoovered  in  a 
redhibitoiy  action,  or  in  an  action  quanti 
minoris ;  and  in  either  action  the  plaintiff 
must  allege  and  prove  a  tender  of  the  thing 
sold.     Fisk  ?.  Proctor,  662. 


PRIVILEGE. 

1.  Advances  made  to  the  captain  and 
owners  of  a  steamer  in  the  home  port,  to 
enable  him  to  pay  for  stores  and  provisions  for 
the  boat,  arrears  of  wages  due  tbe  crew,  and 
for  the  expenses  'due  to  third  persons  upon 
merchandize  shipped  on  the  steamer,  confer 
no  privilege ;  the  party  by  whom  the  ad- 
vances are  made  is  not  legally  subrogated 
to  the  privileges  of  the  furnishers  of  pro- 
visions and  crew.  The  word  supplies  in 
the  8th  paragraph  of  article  3204  C.  C.  ap- 
plies to  materials  sold  or  furnished  to  the 
vessel,  and  not  to  advances  of  money. 

2.  The  7th  paragraph  of  article  3204  ap- 
plies to  sums  lent  the  captain,  at  a  port 
not  the  home  port,  in  the  absence  of  the 
owner,  and  for  the  necessities  of  the  vessel, 
that  she  may*'be  enabled  to  complete  her 
voyage. 

3.  Advances  made  to  the  captain  and 
owner  of  a  steamer  in  a  home  port,  to  en- 
able him  to  pay  charges  due  to  other  parties 
on  merchandize,  in  order  to  procure  it  as 
freight  for  his  steamer,  are  not  such  ad- 
vances as  are  contemplated  by  paragraph  8 
of  article  3204  of  the  Civil  Code.  Hyde 
et  aL  V.  Culver  et  al.,  9. 

4.  Mechanics,  laborers,  and  furnishers  of 
materials  employed  by  one  who  has  con- 
tracted for  the  erection  of  a  building,  are 
only  entitled  to  the  same  privilege  as  the 
contractor,  and  where  the  contractor  has 
failed  to  register  his  contract  as  required 
by  law,  those  employed  by  him  have  no 
privilege.  Statute  18th  March,  1844,  s.  4. 
C.  C.  2743,  2744,  2746,  3239.  Allen, 
Executrix  v.  Wills  et  aU,  97. 

5.  A  creditor  for  money  loaned  to  a  con- 
tractor for  the  erection  of  buildings  is  not 
within  the  Statute  of  18th  March,  1844. 
No  privilege  is  conferred  on  such  a  creditor 
by  that  Statute. 

6.  The  Statute  of  18th  March,  1844, 
confers  on  mechanics,  laborers,  and  fur- 
nishers of  materials  a  privilege  on  the 
amount  due  by  the  proprietor,  and  a  privi- 
lege on  the  building.  If  the  contractor  has 
not  secured  himself  a  privilege  upon  the 
building  by  recording  his  contract,  he  must 
rank  as  an  ordinary  creditor  of  the  proprie- 
tor, and  the  mechanics,  &;c.,  cannot  be  sub- 
rogated to  a  privilege  which  does  not  exist ; 
but  this  does  not  effect  their  privilege  on 
what  the  proprietor  owes.  The  First  Mu- 
nicipality V.  Sell  el  al.f  121, 


7.  Where  the  consignees  of  a  vemeU  who 
had  had  other  transactions  with  the  owner, 
make  advances  to  the  captain,  for  servicee 
and  supplies  furnished  to  the  vessel,  lor 
towage,  pilotage,  custom-house  charges,  aod 
furnish  him  with  cash  for  other  purposes 
not  shown,  and,  though  informed  by  the 
owner  of  his  intention  to  sell  the'  vessel, 
take  a  bill  of  exchange  on  him,  drawn  by 
the  master  at  thirty  days,  for  the  amount, 
and  permit  the  vessel  to  depart,  they  must 
be  considered  as  having  made  the  advances 
solely  on  the  personal  credit  of  &e  ownei, 
and  cannot  claim  any  lien,  or  tacit  hypothe- 
cation, for  the  amount  advanced,  on  the 
vessel  in  the  hands  of  the  vendee  of  one 
who  had  purchased  the  vessel  while  on  her 
voyage  to  the  port  to  which  she  Was  con- 
signed. Homed  v.  Churthman  et  aLi 
310. 

8  Where  the  vendor  9f  a  traet  of  land 
having  one  arpent  and  throe-quaners  front, 
received  five-sevenths  of  the  price  in  caA, 
and,  for  the  balance,  took  a  note  ol  the 
purchaser,  identified  with  the  act  of  sale 
by  the  paraph  of  the  notary,  the  act  recit- 
ing that,  **"  pour  assurer  le  paiement  du  dit 
biUet  k  son  6ch6ance,  ainsi  que  de  tons  frais 
et  int6rdt0,  hypothdque  sp6ciale  est  r^serrg 
seulement  sur  trois  quarts  d*arpent  du  edt6 
d*en  haut  de  la  dite  propri^t^,  Tacqu^reur 
s'obligeant  de  ne  les  point  aligner,  ou  hy- 
pothequer,  au  prejudice  des  pr^sentes,*' 
the  vendor's  privilege  not  being  necessarily 
inconsistent  with  this  clause,  will  be  con- 
sidered as  retained  upon  the  whole  tract; 
nor  can  the  enforcement  of  the  mortgage, 
by  an  order  of  seizure  and  sale,  operate  as 
an  implied  renunciation  of  the  privilege. 

9.  The  renunciation  of  the  vendor's  pri- 
vilege must  be  express ;  or  result  by  cogent 
imi^ication.  A  mero  doubt  will  not  suffice 
to  deprive  a  party  of  what  the  law  presumes 
in  his  favor. 

10.  A  mortgage  and  privilege  may  co- 
exist on  the  same  thing.  They  are  distinct 
rights,  not  exclusive  of  each  other.  Bac- 
chus V.  Moreau,  313. 

11.  Medical  services,  rendered  after  the 
death  of  a  party  to  slaves  bek>nging  to  his 
succession,  are  privileged,  being  for  the  be- 
nefit of  the  creditors  and  heirs.  Succesnon 
of  Gremillony  411. 


PROCURATION. 
See  Maitdatb. 

PROMISSORY  NOTES. 
See  Bills   of   ExcHAifex,  ^c. 


PROVISIONAL  SEIZURE.— SALE,  I.  U. 
PROVISIONAL  SEIZURE.  ROADS. 
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1 .  A  proviBional  seizure  may  be  dissolved 
sammarily  by  a  rule  to  show  cause,  where 
the  apprehensions  of  the  plaintiff,  which 
led  to  the  seizure,  are  clearly  proved  to  be 
unfounded.  Salter  et  al.  ▼.  Duggan  et 
€d.j  280. 

2.  Though  a  writ  of  provisional  seizure 
'waa  illegally  issued,  and  the  illegality  was 
alleged  in  the  answer*  yet,  if  no  application 
'Was  made  to  the  court  below,  to  quash  the 
proceedings  under  the  writ,  and  diere  was 
no  action  of  the  court  upon  it,  the  illegality 
cannot  be  considered  on  appeal.  Ledoux 
et  al.  V.  Smith,  482. 


PUBLIC  THINGS. 

1.  Article  3411  C.  C.  applies  to  the  aban- 
donment of  the  possession  of  moveables 
only.  An  abandonment  of  the  title  to  land 
must  be  made  in  writing.  Hereford  v.  The 
Police  Jury  of  West  Baton  Jlouge,  172. 

2.  To  enable  a  party  to  become  the  owner 
of  a  thing  which  he  finds,  it  is  necessary 
that  the  former  owner  should  have  com- 
pletely relinquished  or  abandoned  it.  C.  C. 
3384,  3387.    Eastman  v.  Harris,  193. 


PUBLIC  WAYS. 
See  Levees  aud  Roads. 

RECONVENTION. 
See  Practice. 

RECORDER  OF  MORTGAGES. 

Where  a  recorder  of  mortgages,  who, 
on  the  authority  and  at  the  instance  of  the 
administrator  of  a  succession,  illegally  can- 
celled a  mortgage,  is  compelled  by  a  judg- 
ment to~pay  the  amount  of  the  mortgage, 
with  interest  and  the  costs  of  the  suit  in- 
stituted by  the  mortgagee,  he  may  recover, 
against  the  administrator  individually,  the 
amount  so  paid,  with  interest  from  judicial 
demand,  and  costs  of  suit.  Landreaux  v. 
Marsoudet,  334. 

REDHIBITION. 
See  Sale. 

RES-JUDICATA. 
See  Judgment. 


See  Levees. 

I  1.  No  judgment  can  be  rendered  in  fiivor 
of  a  party,  declaring  him  entitled  to  a  right 

I  of  way  over  the  estate  of  an  adjoining  pro- 

;  prietor  on  the  ground  of  his  being  cut  off 
from  access  to  the  public  road  or  river, 
without  showing,  by  proof  of  where  the 
shortest  road  can  be  obtained  with  the  least 
injury  to  the  party  required  to  submit  to  the 

;  servitude,  from  which  of  the  adjoining  pro- 
prietors the  passage  may  be  legally  exacted. 
It  may  be  that  the  passage  is  not  due  from 

j  the  party  from  whom  it  is  claimed,  but  from 
anodier  contiguous  proprietor.  Adams  v. 
Harrison,  165. 


SALE. 

*L     The    Form    and    Validity    of   the 
Contract, 

1.  Where  a  third  person  purchases  pro- 
perty at  a  sale  under  execution,  with  money 

I  furnished  in  whole  or  in  part  by  the  insol- 
'  vent  debtor,  under  an  arrangement  with 
'the  latter  that  the  property  shall  be  held 
by  the  purchaser  as  a  trustee  for  the  benefit 
of  a  child  of  the  debtor,  the  title  of  the 
debtor  will  have  been  divested,  but  in  fraud 
of  his  creditors.  The  transaction  will  be 
subject  to  the  prescription  of  one  year, 
established  by  article  1989,  commencing, 
not  from  the  date  of  the  sheriffs  deed,  but 
from  the  time  when  the  complaining  creditor 
obtained  a  judgment  against  the  debtor. 
Dawson  et  aL  v.  Holbert,  Tutrix,  et  aL,  36. 

2.  A  verbal  agreement  for  t^e  sale  of 
land  or  slaves  is  not  null.  The  defect  of 
such  a  contract  relates  only  to  the  proof ; 
and,  if  one  of  the  parties  aclcnowledges  the 
agreement,  or  permits  parol  evidence  of  it 
to  be  given  without  opposition,  it  must  be 
carried  into  effect.    Jacobs  v.  Davis,  39. 

3.  One  who  purchases,  at  a  sale  of  the 
I  assets  of  a  bank  made  by  commissioners 
j  appointed  to  liquidate  its  affairs,  a  note  made 

by  an  insolvent,  will  acquire  no  greater  right, 
against  the  debtor  than  the  bank  had  at  the 
time  of  the  sale.  McAvley  v.  His  Credi- 
tors, 52. 


II.  Cf  the  Causes  of  Nullity  and  Re-^ 
scission. 

4.  Where,  under  an  agreement  to  sell 
merchandize,  delivery  is  obtained  by  frau- 
dulent pretences,  the  possessor  acquires  no 
interest  that  can  enable  a  creditor  of  his, 
81 
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who  seizes  the  property,  to  hold  it  agaiDst 
the  true  owoer.  Galbraith  et  al.  v.  Davis, 
95. 

3.  The  object  of  article  2622  C.  C.  which 
provides  that,  ^*  he  against  whom  a  litigious 
right  has  been  transferred  may  get  himself 
released  by  paying  to  the  transferee  the  real 
price  of  the  transfer,  with  interest  from  its 
date,'*  is  to  prevent  unnecessary  litigation. 
But  where  a  defendant,  instead  of  paying 
the  price  for  which  the  right  was  transferred, 
and  thereby  putting  an  end  to  the  litigation, 
continues  to  contest  the  suit,  opposes  the 
plaintiff's  right  to  recover,  and  protracts  the 
litigation,  he  defeats  the  very  object  of  the 
law,  and  cannot  avail  himself  of  the  provi- 
sion established  in  his  favor.  Lejlwich  el 
al.  V.  Broum,  104. 

6.  An  attachment  by  a  creditor  of  a 
fraudulent  vendee  of  real  estate,  not  proved 
to  have  had  notice  of  the  nature  of  the 
vendee's  title,  levied  on  the  propeity  while 
in  the  possession  of  his  debtor,  will  hold 
the  property  against  creditors  of  the  frau- 
dulent vendor.     Stockton  v.  Craddick,  282. 

7.  If  there  be  anything  unusual  or  irre- 
gular in  a  sale  of  property  made  by  a  party 
in  possession  but  without  authority  to  sell, 
the  title  of  the  real  owner  will  not  be  affected 
by  it,  any  more  than  it  would  be  if  the 
purchaser  were  not  in  good  faith.  McGre- 
gor et  aL  V.  Ball,  289. 

8.  Simulation,  as  between  the  parties  to 
an  authentic  act,  cannot  be  proved  by  parol. 
Gaultier  w.  BriauLU  487. 


III.  Of  Delivery. 

9.  No  recovery  can  be  had  in  an  action 
for  the  pi-ice  of  plaintiff's  interest  in  a  tract 
of  land  without  proof  of  delivery  of  posses- 
sion, where  the  price  was  payable  only 
after  delivery  of  possession,  and  such  deli- 
very was  alleged  in  the  petition.  Wilson 
V.  Phillips,  158. 

10.  The  acknowledgment  by  the  pur- 
chaser, in  an  act  of  sale  of  real  estate,  of 
possession  of  the  land  sold,  refers  exclu- 
sively to  the  possession  which  the  vendor 
had.  If  a  third  person  were  in  possession 
at  the  time,  and  the  vendor  conceals  that 
fact  from  the  purchaser,  he  is  guilty  of  a 
fraud,  which  will  entitle  the  purchaser  to 
relief,  notwithstanding  his  acknowledgment. 

11.  That  the  law  (C.  C.  2465)  considers 
the  delivery  of  immovable  property  as  al- 
ways accompanying  the  public  act  which 
transfers  it,  is  true,  so  far  as  the  vendor  is 
concerned,  and  every  obstacle  afterwards 
interposed  by  him  to  prevent  the  corporeal  I 
possession  of  the  purchaser  is  a  trespass ; 
but  this  does  not  release  him  from  the  obli- 
gation of  actual  delivery  of  the  thing  sold. 


when  in  possession  of  another  at  the  time 
of  the  sale. 

12.  The  vendor  of  a  lot  of  ground  who 
was  aware,  at  the  time  of  the  sale,  that  a 
part  of  the  lot  was  claiaied  by,  and  in  pos- 
session of,  a  third  person,  though  he  subse- 
quently offers  to  take  back  the  property, 
refund  the  price,  and  pay  for  the  improve- 
ments, has  no  ckiim  against  the  purchaser 
before  delivering  the  entire  thing  sold.  C.  C. 
2450.  The  latter  is  not  bound  to  accept 
his  offer  to  take  back  the  property,  and  re- 
fund the  price,  and  pay  for  the  improve- 
ments.    Flynn  v.  Moore^  400. 

13.  Without  an  assignment,  or  proof  of 
actual  delivery,  the  possession  of  the  re- 
ceipts given  by  a  receiver  of  public  moneys, 
for  the  price  of  public  lands,  will  give  die 
holder  no  better  title  to  them  than  he  would 
have  to  a  promissory  note  payable  to  the 
order  of  the  purchaser  of  the  lands,  held 
by  him  without  endorsement  or  proof  of 
transfer  and  delivery.  Article  2612  C.  C. 
supposes  that  when  the  title  is  not  transfer- 
able by  delivery,  and  does  not  bear  upon  its 
face  evidence  of  the  lawful  possessron  of 
the  holder,  proof  of  the  delivery  most  be 
made.     Terry  v.  Hennen,  458. 

IV.    Warranty. 

14.  One  who  purchases  land,  assumiog 
to  pay,  as  part  of  the  price,  a  balance  due 
by  his  vendor  to  the  original  owner  who 
purchased  with  full  knowledge  of  the  ex- 
istence of  a  servitude  on  the  property,  can- 
not withhold  any  part  of  the  amount  as- 
sumed, on  the  ground  of  a  concealment  by 
his  immediate  vendor  of  the  existence  of 
the  servitude.  There  is  no  privity  between 
the  original  vendor  and  the  last  purchaser; 
the  latter  must  look  to  his  immediate  ven- 
dor.    Lejeune  v.  Hehert,  59. 

15.  Where  one  who  had  purchased  real 
estate  in  a  State  in  which  the  common  law 
prevails,  with  full  warranty,  is  evicted  io 
an  action  of  ejectment  instituted  by  a  third 
person,  and,  without  contesting  the  claim 
of  the  hitter  in  the  court  of  the  last  resoii, 
purchases  his  claim  before  deliveiy  of  the 
premises  by  the  sheriff  to  such  third  person, 
his  racourse  against  his  warranton  will  not 
be  thereby  affected.    Tlie  submission  to  the 
judgment  by  an  attornment  was  no  waiver 
of  the  right  to  prosecute  the  writ  of  error ; 
the  rule  that  the  voluntary  execution  of  a 
judgment  or  decree  is  a  waiver  of,  or  bar 
to,  an  appeal  or  writ  of  error,  has  no  place 
in  the  common  law.     Nor  was  the  purchase 
from  the  plaintiff  in  ejectment  a  release  at 
law  of  the  errors  in  the  judgment,  nor  could 
it  be  pleaded  in  bar  of  a  writ  of  enw  pro- 
secuted  for  the  exclusive  benefit  of  tfi« 
purcha 
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16.  By  the  common  law  one  judgment 
in  ejectment  is  no  bar  to  another,  and  not 
beiDg  a  decision  on  the  mere  right  does  not 
prejudice  the  proprietor  in  his  assertion  of 
it  io  a  higher  degree  of  action. 

17.  To  recover  against  a  vendor  of  real 
estate  on  his  covenant  of  warranty,  under 
the  laws  of  Mississippi,  the  purchaser  who 
has  been  evicted  by  a  judgment,  in  the  ab- 
sence of  notice  to  the  vendor  of  the  former 
suit,  must  show  that  the  recovery  was  by 
a  title  paramount  to  that  conveyed  to  him. 

18.  Where  a  purchaser  of  land  is  evicted 
by  a  third  person  under  a  judgment  in  an 
action  of  ejectment,  if  his  vendor  defended 
the  action  himself  or  by  an  agent  authorized 
to  represent  him  in  the  matter,  or  if  he  had 
sufficient  notice  of  the  institution  of  the 
action  so  that  he  might  have  defended  it, 
his  covenant  of  warranty,  by  the  law  of 
Mississippi,  is  broken  ;  otherwise  the  judg- 
ment will  not  be  binding  on  him. 

19.  In  an  action  against  a  vendor  of  real 
estate  situated  in  another  State  on  a  cove- 
nant of  warranty  in  the  act  of  sale  executed 
here,  founded  on  an  eviction  by  a  third  per- 
son under  a  judgment  rendered  in  that 
State,  the  notice  of  the  institution  of  the 
action  by  such  third  person  required  to  be 
given  to  the  vendor  in  order  to  render  the 
judgment  conclusive  as  to  the  breach  of 
warranty,  must  be  such  as  the  laws  of  that 
State  require,  and  not  such  as  would  be 
necessary  under  our  law  had  the  land  and 
action  been  in  this  State.  The  provisions 
of  articles  2493,  2494,  C.  C,  which  bind  the 
vendor  by  a  judgment  of  eviction  against  the 
purchaser  even  in  the  absence  of  a  notifica- 
tion of  the  suit,  unless  the  vendor  show  that 
he  possessed  proofs  which  would  have  sus- 
tained his  title,  and  which,  for  want  of  such 
notice  to  him,  have  not  been  made  available, 
does  not  apply  to  such  a  case.  Kling  v. 
S^our  et  tix.,  128. 


V.  Redhibition  and  Action  Quanti 
Minoris, 

21.  Where  part  of  a  flock  of  sheep, 
purchased  at  a  succession  sale,  die  within 
three  days  thereafter  of  a  disease  proved  to 
have  been  incurable,  the  vendor  must  bear 
the  loss.  C.  C,  2508.  In  such  a  case  the 
sale  cannot  be  rescinded,  but  the  price  of 
the  sheep  which  have  died  should  be  de- 
ducted from  the  price  of  the  flock.  Mi- 
choud  at  al..  Executors,  v.  Marquet  et  aL. 
61. 

22.  Where  a  slave  sold  on  the  5th,  was 
found  to  be  seriously  iJl  of  a  typhus  fever 
on  the  7th  of  the  month,  of  which  he  died 
on  the  next  day,  the  disease  will  be  pre- 
sumed to  have  existed  at  the  time  of  the 


sale,  in  the  absence  of  evidence  that,  though 
subsequently  developed,  it  did  not  exist  at 
that  time.  C.  C.  2508.  Landry  v.  Peter- 
son et  aL,  96. 

23.  The  clause  of  art.  3508  C.  C.  which 
provides  that  **  if  the  vice  has  made  its  ap- 
pearance withm  three  days  immediately 
following  the  sale,  it  is  presumed  to  have 
existed  before  the  sale,''  does  not  apply 
to  vices  of  character  Anderson  v.  Dacos^ 
ta,  136. 

24.  Proof  that  plaintiff's  attorney  offered 
to  defendant  to  rescind  the  sale  of  a  slave 
on  receiving  back  the  price,  and  that  the  of- 
fer was  rejected  by  defendant,  who  said 
that  a  law  suit  was  unavoidable,  will  dis- 
pense with  the  necessity  of  a  tender  of  the 
slave  before  suing  to  rescind  the  sale.  JSott 
et  ux,,  V.  Marckesseau,  344. 

25.  Proof  of  the  existence  of  disease  in 
a  slave  before  the  sale,  and  of  his  death, 
from  that  disease  within  three  weeks  after 
the  sale,  raises  a  very  strong  probability  that 
the  disease  was  incurable  at  the  date  of 
the  sale ;  and  very  clear  and  cogent  proof 
should  be  required  from  the  vendor  to  over- 
throw the  presumption. 

26.  Art.  2518  C.  C.  which  declares  that 
**the  redhibitory  vice  of  one  of  several 
things  sold  together  gives  rise  to  the  redhi- 
bition of  all,  if  the  things  were  matched,  as 
a  pair  of  horses  or  a  yoke  of  oxen,*'  is  in- 
applicable to  the  case  of  a  family  of  slaves, 
consisting  of  a  &ther  and  mother,  sold  as 
field  hands,  and  their  infismt  child.  Per 
Cur :  The  right  to  a  total  rescission  only 
arises,  when  the  things  sold  are  so  dependent 
on  each  other  for  their  usefulness,  that  the 
loss  or  unsoundness  of  one  would  render 
those  remaining  comparatively  valueless, 
and  where  their  natural  dependence  and 
peculiar  fitness  relatively  to  each  other  in  a 
particular  service  was  dbe  principal  motive 
of  the  purchase.  That  the  two  examples 
given  in  art.  2518  are  mere  illustrations  of 
die  rule,  and  that  the  principle  may  be 
extended  to  other  things,  is  conceded ;  but 
the  things  must  be  matched,  in  the  sense  in 
which  that  term  is  used  in  the  Code.  Ber^ 
trand  ▼.  Arcueil,  430. 


VI.  Tranrfer  of  Debts. 

27.  Notice  to  a  person,  before  his  ap- 
pointment as  agent,  will  not  be  binding  on 
the  principal. 

28.  The  Code,  while  it  requires  notice 
to  a  debtor  of  the  transfer  of  a  debt,  has  not 
prscribed  any  particular  form  in  which  it 
must  be  given.  C.  C.  2613.  Nor  will  any 
misdescription,  even  as  to  the  amount  of 
the  debt,  vitiate  the  notice,  where,  from  the 
rest  of  the  description   and  the  circum- 
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stances  of  the  case,  the  error  could  not 
have  misled  the  party  notified.  PlympUm 
V.  Preston  et  aL,  356. 


VII.  Judicial  and  Forced  Sales. 

29.  Whatever  effect  the  want  of  appraise- 
ment may  have  on  a  sale  of  moveable  pro- 
perty under  execution  between  the  parties 
to  the  sale,  third  persons  cannot  consider 
such  a  sale  as  null  on  that  account.  Ckap- 
man,  Assifirnee,  v.  The  N.  O.  Gas  Light 
Co,  et  aLt  153. 

30.  A  sale  under  execution  of  **aU  the 
rights,  claims,  demands  and  interest  which 
the  heirs  of  A.  have  upon  their  mother  and 
natural  tutrix,  on  account  of  tlieir  inherit- 
ance from  &c.,'*  is  void  for  vagueness  and 
insufficiency  in  the  description  of  the  thing 
sold.  The  nature  of  tlie  rights,  interest, 
claims  and  demands  should  have  been  so 
stated  as  to  give  bidders  a  clue  to  their  value. 
Art.  647  C.  P.  does  not  dispense  with  a 
proper  description  of  tlie  rights  and  credits 
seized.     Gales  v.  Christy,  Assignee,  293. 

31.  An  agreement  made  by  the  sheriff 
with  a  purchaser,  subsequently  to  the  ad- 
judication at  a  judicial  sale,  that  the  price 
should  remain  in  tlie  hands  of  the  sherifi' 
until  a  good  and  satisfactory  title  was  given, 
and,  in  defalt  thereof,  that  he  would  return 
it,  can  invalidate  the  adjudication.  Bac- 
chits  V.  Moreau,  31 3. 

32.  A  judicial  sale  of  all  the  right,  title 
and  interest  of  a  creditor  in  any  further 
dividend  that  may  be  declared  among  the 
creditors  of  an  insolvent,  is  a  sale  of  the  debt 
due  to  the  creditor  (C.  P  690,  694);  and 
where  the  debt  was  due  by  a  bill  or  note, 
which  was  never  in  the  actual  possession  of 
the  sheriff,  the  seizure  is  invalid,  the  sale 
null,  and  the  purchaser  may  recover  back 
the  price  paid  by  him.  Gaines  v.  Mer- 
chants' Bank,  369. 

24.  A  party  seeking  to  recover  back,  on  the 
ground  of  the  nullity  of  the  sale,  money  paid 
to  a  judgment  creditor  as  the  price  of  prop- 
erty sold  under  execution,  must  pursue  the 
course  pointed  out  by  art.  711  C.  P.,  and 
make  the  judgment  debtor  a  party  to  the 
action;  and  the  judgment  obtained  agamst 
liim  and  the  creditor  jointly  must  provide 
that  execution  shall  be  fyrst  taken  out 
against  the  debtor,  but,  on  its  being  returned 
unsatisfied,  that  execution  may  be  issued 
against  the  creditor.  Per  Curiam:  Art. 
711  C.  P.  relates  to  the  eviction  of  the  pur- 
chaser from  the  thine  purchased  by  him ; 
but  it  is  declaratory  of  a  principle  relating 
to  cases  where  the  sale  is  virtually  defeated 
from  other  causes.  Gaines  v.  Merchants' 
Bank,  369. 


VIIL  Sales  at  Auction. 


35.  The  remedy  by  a  sale  d  lafoile  at- 
chhe  is  a  severe  one,  and  must  be  confiDed 
to  cases  coming  clearly  within  the  provisions 
of  the  law. 

36.  Art.  2590  of  the  Civil  Code  contem- 
plates the  tenns  of  the  sale  d  lafoile  enchere 
shall  be  the  same  as  those  of  the  first  adja- 
dication ;  and  where  an  auction  sale  was 
made  for  a  price  payable  partly  in  cash  and 
the  balance  on  credit,  but,  on  a  re-sale  a  la 
folle  enchere,  the  property  was  offered  and 
sold  for  cash  only,  the  difference  between 
the  price  of  the  first  and  second  sale  will 
not  be  considered  a  just  measure  of  the  in- 
jury sustained  in  consequence  of  the  tint 
purchaser's  failure  to  comply  with  his  con- 
tract ;  nor  will  it  make  any  difference  that 
the  change  was  attributable  to  delays  pro- 
duced by  the  failure  of  the  first  purchaser, 
during  which  the  note,  which  was  to  hare 
been  assumed  for  the  credit  part  of  the 
price,  matured.  Guillotte  v.  Jennings, 
242. 


IX.  Of  Sales  generally, 

37.  The  last  purchaser  is  protected  by 
the  good  &ith  of  his  vendor.  Tillmanj 
Trustee  Aic.  v.  Drake,  16. 

38.  Where  a  party  sold  to  plaintiff  a  tract 
of  land  acquired  from  a  third  person,  sup- 
posed to  contain  a  certain  quantity,  and 
plaintiff  afterward  re-sold,  by  public  act,  to 
his  vendor  a  certain  number  of  acres  of  thia 
land,  and  the  latter  sold  that  quantity  to  de- 
fendant, and  it  is  subsequently  ascertained 
that  the  tract  originally  sold  to  plaintiff  did 
not  contain  the  quantity  it  was  supposed  to 
do,  plaintiff  cannot  hold  all  the  land  that  he 
would  be   entitled  to,  if  there  had  been  no 
deficiency.     Whatever  secret  equities  may 
exist  between  plaintiff  and  his  vendor,  the 
former  cannot  claim  tho   benefit  of  them 
against  a  subsequent  purchaser  in  good  &ith. 
Having  placed  on  the  public  records  tiie  ti- 
tle on  the  faith  of  which  defendant  pur- 
chased, he  must  bear  the  consequences  of 
having  presented  the  rights  of  his  vendor  in 
a  fiilse  aspect.    Boudreau  v.  Bergeron^  83. 

39.  Where  a  proprietor  who  had  divided 
a  part  of  a  tract  of  land  into  lots,  leaving  a 
space  between  those  nearest  the  river  and 
the  public  road,  as  well  as  the  batture,  and 
the  remainder  of  the  tract  in  the  rear  be- 
yond the  lots,  undivided  and  vacant,  sella 
the  Jots  in  conformity  with  a  prospectus 
which  recites  that  ^*the  portion  of  the  front, 
of  the  batture,  of  the  pasture,  and  of  the  cy- 
press swamp  corresponding  with  the  lots  of- 
fered for  sale,  is  abandoned  in  perpetuity  in 
favor  of  the  purchasers,  to  be  by  them  en- 
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joyed  in  common,  with  this  sole  condition 
that  the  said  purchasers  shai]  not  send  in 
the  common  pasture  but  three  head  of  ani- 
mals for  each  lot,  and  shall  cut  wood  in  the 
swamp  for  their  private  use  only,  and  not  for 
sale,"  the  interest  of  the  purchasers  in  the 
front,  batture,  pasture  and  cypress  swamp, 
is  not  a  mere  right  of  use,  or  usufruct,  but 
the  vendor  will  be  considered  as  having  com- 
pletely divested  himself  of  all  right  to  the 
property,  the  term  abandonment  excluding 
any  reservation  as  to  the  title  as  positively 
as  the  term  perpetuity  excludes  any  limita- 
tion of  time.  The  conditions  as  to  the  use 
of  the  pasture  land  and  wood,  is  intended 
merely  to  regulate  the  use  among  the  pur- 
chasers, and  does  not  conflict  with,  but  is  in 
furtherance  of,  the  avowed  objects  of  the 
sale. 

40.  If  the  terms  used  would,  in  a  testa- 
ment or  donation,  transfer  the  property, 
they  will  have  the  same  effect  in  a  con- 
tract of  sale.  Amauld  et  al.y  Delachaise, 
109. 

41.  By  the  law  of  Kentucky  where,  un- 
der an  absolute  bill  of  sale  of  a  slave,  pos- 
session remains  in  the  vendor,  such  posses- 
sion is  not  merely  prima  facie  evidence  of 
fraud,  but  renders  the  sale  fraudulent  per 
«c,  and  inoperative  against  creditors  of  the  ' 
vendor  who  had  no  notice  at  the  time  of 
trusting  the  seller.     But  when  possession 
is  taken  by  the  vendee  before  third  pei-sons 
have  acquired  any  rights,  the  feet  of  the 
anterior  continued  possession  would  not  be 
regarded  as  anything  more  thjm  a  suspi- 
cious circumstance,  to  be  considered  in  ap- 
preciating the   subsequent  conduct  of  the 
parties.     And,  supposing  the  sale  to  have 
been  real  and  in  good  faith,  where  the  ven- 
dee, some  time  after  the  sale,  t»ikes  jiosses- 
sion  of  the  property  and  holds  it  for  several 
months,  the  reacquisition  of  possession  by 
the  vendor  under  a  lease  would  not  subject 
the  property,  in  Kentucky,  to  the  purauit 
of  creditors  of  the  vendor  who  became  such 
after  the  lease;  nor  would   the  purchaser 
lose  his  rights,  as  against  the  creditoi-s  of 
the  lessee,  by  permitting  the  lessee  to  bring 
the  property  into  this  State,  althougli  the 
possession  and  declaration   of   the  lessee, 
that  he  was  owner,  may  have  induced  them 
to  ti'ust  him.     Broum  v.  Glathary^  124. 

42.  One  \yho  purchases  from  the  govern- 
ment a  certain  number  of  acres  of  public 
land  on  which  there  was  at  the  time  wood 
cut  and  corded,  has  no  claim  to  the  wood, 
which  had  been  separated  from  the  land  and 
was  movable  at  the  date  of  the  purchase. 
The  rights  of  the  government  were  not 
transferred  to  the  purchaser.  C.  C.  454, 
456, 457,  459.  Woodruff  et  al.  v.  Roberts 
tt  al.,  127. 


43.  Bona  fide  purchasers,  without  notice, 
who  have  paid  the  price,  are  not  affected  by 
secret  equities  existing  between  those  un- 
der whom  they  hold  and  third  persons,  nor 
by  their  misrepresentations  and  frauds. 

44.  Third  pei-sons  acquiring  rights  in  good 
faith,  under  a  judgment,  have  notliing  to 
look  to  beyond  the  judgment  and  proceed- 
ings under  it.  If  the  minor  be  injured  by 
the  misrepresentations  of  the  tutor,  the 
remedy  is  against  him,  and  the  surety  on 
his  bond.  Pike  et  al,  v.  MtmseU  TtOor, 
227. 

45  A  purchaser  at  a  probate  sale,  of 
lands  held  by  the  deceased  under  an  act  of 
sale  from  an  assignee  of  the  receipts  given 
by  tlie  receiver  of  public  moneys  for  the 
original  price  of  the  land  made  sous  seing 
prive  and  never  registered,  who  has  been 
for  several  years  in  actual  notorious  posses- 
sion under  a  recorded  title,  cannot  be  affect- 
ed by  one  claiming  under  a  subsequent  pur- 
chase of  the  land  trom  tlie  party  by  whom 
the  price  was  paid  to  the  government,  and 
to  whom  the  patent  had  been  issued.  The 
last  purchaser,  being  the  assignee  of  the 
party  by  whom  the  receipts  had  been  pre- 
viously assigned,  cannot  take  advantage  of 
the  defect  of  registry  and  is  bound  by  the 
act  sotis  seing  privL  C.  C.  2417,  3522,  §5. 
Per  Curiam:  A  purchaser  will  be  charged 
with  notice  who  buys,  in  the  face  of  a  noto- 
rious adverse  possession,  under  a  recorded 
title,  for  several  years,  from  one  who  holds 
merely  the  legal  title—the  patent,  which  in- 
ures to  the  benefit  of  the  equitable  owner, 
without  possession  or  apparent  ownership. 
McGUL  V.  McGUl,  262. 

46.  Art.  2428  C.  C,  which  declares  that 
property  claimed  in  an  action  cannot  be 
alienated,  pending  an  action,  to  the  prejudice 
of  the  plaintiff,  does  not  apply  to  one  who 
purchases  real  estate  pending  an  action 
against  the  owner  to  recover  a  balance  alleged 
to  be  due  by  him  as  tutor,  the  action  being 
not  for  the  land  itself  but  for  a  sum  of  mo- 
ney. And  one  who  claims  to  exercise  a 
mortgage  on  the  property  for  the  debt  so  as- 
ceitiiined  to  be  due  to  the  minors,  must  pro- 
duce other  evidence  than  the  judgment  to 
establish  the  debt,  the  judgment  being  as  to 
the  purchaser  res  inter  alios.  Gales  v, 
Christy^  Assignee,  293. 

47.  Every  one,  not  prohibited  by  law, 
may  buy  or  sell.  Plympton  v.  Preston  et 
al.,  356. 


SEQUESTRATION. 

1.  An  overseer,  employed  by  the  year, 
may  obtain  a  sequestration  of  the  crop  on 
J  which  he  has  a  privilege,  on  making  the  affi- 
davit required  by  law,  though  the  year  have 
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not  expired  for  which  he  was  hired  and  the 
amount  of  his  salary  be  not  yet  due.  C. 
P.  276,  §  6.  Statute  7  ApriJ,  1826,  s.  9. 
It  is  not  essential  that  the  debt  should 
have  matured  before  a  paity  can  resort  to 
this  consei-vative  measure.  Gardner  v. 
Shipleyy  184. 

2.  A  return  on  a^.  fa.  that,  it  was  impos- 
sible to  make  a  demand  upon  the  defendant 
personally  and  that  no  property  of  his  could 
be  found,  will  authorize  the  plaintiff  to  pro- 
ceed against  the  surety  on  a  bond  given  to 
release  property  which  had  been  seques- 
tered. 

3.  Where  a  sheriff  inserts  in  a  seques- 
tration bond  a  condition  not  required  by  law, 
the  condition  will  not  be  binding  on  the 
surety.  The  bond  must  be  construed  with 
reference  to  the  law  under  whioh  it  was 
taken. 

4.  The  legal  intent  of  a  sequestration 
bond  being,  under  arts.  279,  280  C.  P.,  to 
secure  thi»  delivery  of  the  property  to  be 
applied  towards  the  satisfaction  of  the  plain- 
tiff's claim  when  adjudged,  and  the  penal- 
ty of  the  bond  being  insetted  to  secure  the 
performance  of  that  act,  the  injury  sus- 
tained by  the  plaintiff,  on  a  breach  of  the 
condition,  will  be  the  value  of  the  property 
sequestered,  which,  had  it  been  produced, 
would  have  been  applied  to  the  payment  of 
his  claim;  but  the  mere  amount  of  that 
claim,  without  reference  to  the  value  of  the 
property  sequestored,  is  not  the  measure  of 
the  injury  sustained,  nor  of  the  liability  of 
the  sureties  in  the  sequestration  bond. 
Barker  el  al.  v.  Morrison  et  al.y  372. 

6.  Where  a  writ  of  sequesti-ation  has 
been  improperly  issued,  it  cannot  be  aided 
by  proof  adduced  at  the  trial  on  the  merits, 
nor  by  admissions  of  fact  contained  in  the 
subsequent  pleadings,  the  observance  of 
the  requisites  prescribed  by  Ihw  being  in 
the  nature  of  a  condition  precedent. 

6.  An  affidavit  for  a  sequestration,  which 
states  that  the  defendant  is  indebted  to  the 
plaintiff  "in  about  the  sum  of  S4950,"  and 
that  the  **deponent  verily  believes  the  de- 
fendant wiU  dispose  of  the  property,  or 
send  it  out  of  the  jurisdiction  of  this  court,*' 
not  stating  any  specific  sum  as  being  due, 
nor  the  a[)prehensions  of  the  party  that  the 
property  will  be  removed  during  the  pend- 
ency of  the  suit,  is  insufficient.  Per  Cu- 
riam: The  word  "during  the  pendency  of 
the  suit"  may  not  be  sacramental;  but  the 
necessity  of  liie  conservative  process  should 
substantially  appear.  Sequestrations,  and 
other  conservative  remedies,  by  which  the 
property  of  a  porty  is  wrested  from  his  pos- 
session and  taken  into  the  custody  of  the 
law,  before  judgment,  without  notice,  and 
upon  the  ex  parte  showing  of  the  plaintiff, 
are  extraordmary  and  rigorous,  and  hence 


the  doctrine  has  been  uniform  that  they  are 
to  be  strictly  construed,  and  tliat  the  requi- 
sites of  the  law  must  be  observed  upon 
pain  of  nullity.  Wilstm  et  al.  \.  Ckurch- 
mariy  452. 

7.  A  third  person,  in  actual  possession  of 
movables,  under  a  bona  fide  purchase  from 
the  owner,  before  the  issuing  of  a  seques- 
tration against  the  property  at  a  suit  of  a 
creditor  of  the  vendor,  is  entitled  to  hold  pos- 
session, under  bond,  until  the  final  hearing 
of  the  case.  And  where  the  purchaser 
was  not  made  a  party  to  the  action  agninst 
his  vendor,  he  will  not  be  precluded,  under 
the  statute  of  5  March,  1842,  from  bonding 
in  preference  to  the  plaintiff,  on  the  ground 
of  his  having  permitted  ten  judicial  days  to 
elapse  after  the  serving  of  the  sequestration 
widiout  exercising  the  the  right  of  bonding. 
Claiborne  v.  BaurieSy  567.  ' 


SHERIFF. 

1.  Where  a  debtor,  in  embarrassed  cir- 
cumstances, sells   the   contents  of  his  shop 
to  a  third  person,  but  remains  in  the  shop 
acting  as  a  salesman,  and  the  purchaser,  for 
his  own  advantage  in  business,  retains  die 
name  of  the  foi-mer  owner  over  the  door, 
and  the  boxes  and  packages  in  the  shop  are 
marked  with  the  name  or  the  initials  of  the 
former  owner,    and,  on  an  attempt  by  a 
sheriff  to  seize  the  goods  as  the  property  of 
the  debtor,  he  and  the  purchaser  inform 
the  sheriff  that  they  had  been  sold,  but  the 
purchaser  does  not  exhibit  his  bill  of  sale, 
nor  his  books,  offering  nothing  but  his  na- 
ked assertion  to  establish  the  sale,  and  die 
officer  seizes  and  takes  away  the  goods,  bat, 
on  the  trial  of  an  action  instituted  against 
him  by  the  purchaser  for  damages,  brinp  the 
property  into  court,  and  offers  to  deliver  it 
uj)  if  the  court  so  direct,  judgment  will  be 
rendered  against  the   officer,  though  the 
court  be  satisfied  of  the  bond  fides  of  the 
sale,  only  for  the  restoration  of  the  proper- 
ty, and  for  any  damage  it  may  have  sustain- 
ed from  want  of  proper  care  while  in  we 
hands   of  the   sheriff,  and  for  costs.    P^ 
Curiam:  The  purchaser  held  out  the  ven- 
dor in  a  false  light,  to  the  public,  and  was 
bound  to  give  the  officer  something  more 
than  his  mere  naked  assertion  as  proof  of 
sale.    Nor  are  we  prepared  to  say  that 
there  was  such  a  legal  change  of  P^JJ*" 
sion  aa  would  perfect  the  sale  against  credit- 
ors, supposing  it  to  have  been  real  and  hmi 
fide.     McDonald  v.  Leuis,  Sheriffs  201. 

2.  A  sheriff  cannot  recover  under  rtat. 
10  March,  1846,  any  compensation  for  the 
custody  of  slaves  seized  under  an  order  oi 
seizure  and  sale,  when  ho  never  had  any 
actual  po88686ion  of  the  slavefr-never  ap- 
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pointed  a  keeper  to  them,  nor  was  ever  sub- 
jected to  any  expense  or  trouble  for  their 
safe  keeping,  or  exercised  any  supervision 
over  thera.     Ledoux  et  al.  v.  Rticker,  218. 

3.  Where  a  rule  has  been  made  absolute 
against  a  sheriff,  in  consequence  of  the  in- 
sufficiency of  the  surety  on  a  bond  given  for 
the  release  of  property  attached,  adjudg- 
ing him  to  be  bound  to  the  plaintiff  in  the 
same  manner  as  the  surety  was  bound,  an 
action  will  lie  against  him  on  the  return  of  a 

Ji.fa,  against  the  principal  unsatisfied.  Crane 
V.  Lewis^  Sheriff,  320. 

4.  The  law  makes  it  the  duty  of  the 
sheriff  to  call  upon  the  defendant  to  point 
out  property,  and,  in  case  he  is  unsuccess- 
ful, to  call  upon  the  plaintiff  to  do  the  same 
thing.  Here  no  such  request  was  made 
from  either,  and,  non  constat.,  that  the 
judgment  would  not  have  been  paid  if  a  de- 
mand had  been  made  of  the  defendant. 
Copley  V.  RicJiardson,  512. 

SHIP  AND  SHIPPING 
See  Common  Carrier. 


SLAVES. 

1.  In  an  action  against  the  master  to  re 
cover  the  value  of  a  slave  belonging  to  plain- 
tiff killed  by  a  slave  of  defendant,  proof 
that  the  slave  had  been  convicted  of  the 
killing  and  had  been  sentenced  to  imprison- 
ment at  hard  labor  for  life,  and  that  a  cer- 
tain sum  had  been  paid  for  him  by  the  State 
to  defendant,  will  not  relieve  the  defendant 
from  liability  for  his  offence.  The  slave 
having  ceased  to  belong  to  defendnnt,  he 
cannot  make  an  abandonment  of  him  ;  but 
as  the  slave  is  represented  by  the  sum  re- 
ceived from  the  State,  he  may  exonerate 
himself  by  paying  over  that  amount.  Ar- 
noult  V.  Deschapelles,  41. 

2.  The  provisions  of  section  32  of  the 
Statute  of  7th  June,  1806,  relative  to  the 
police  of  slaves,  must  be  strictly  construed, 
and  the  authority  it  confers  u|>on  a  free- 
holder cannot  be  extended  to  any  other  per- 
son, and  where  one  not  a  freeholder,  in 
attempting  to  exercise  the  authority  con- 
ferred by  that  section,  shoots  and  injures 
a  slaves,  he  wUl  be  responsible  to  his  master 
in  damages  for  any  permanent  diminiftion 
of  the  value  of  the  slave,  for  the  loss  of  his 
labor,  and  the  expense  of  surgical  treat- 
ment.    Blanchard  v.  Dixon,  bl. 

3.  One  with  whom  slaves,  belonging  to 
a  succession  opened  in  another  State,  were 
deposited  for  safe  keeping  in  that  State,  by 
whose  laws  they  are  personal  property,  and 
from  whose  possassion  they  have  been  frau- 


dulently and  forcibly  taken,  and  brought  to 
this  State  and  sold,  has  such  a  qualified  pro* 
perty  in  them  as  will  enable  him  to  main- 
tain an  action  for  their  possession  against 
the  purchaser ;  but  he  cannot  recover  the 
value  of  their  hire  while  in  possession  of 
the  defendant ;  for  that  he  is  answerable  to 
the  succession  to  which  they  belonged. 
Johnscn  et  al.  v.  Imboden,  178. 

4.  Article  107  of  the  Constitution  which 
^aranties  to  every  person  Accused  a  speedy 
public  trial  by  an  impartial  jury  of  the  vi- 
cinage, does  not  apply  to  slaves. 

5.  Slaves  are  treated  as  persons  by  the 
criminal  law. 

6.  A  slave  may  be  punished  for  the  mur- 
der of  another  slave,  under  section  11  of 
the  Statute  of  7th  June,  1806,  relating  to 
slaves ;  or  under  ss.  1,  2,  of  the  Statute  of 
7th  June,  1806,  on  the  subject  of  crimes 
and  misdemeanors,  nothing  in  this  last  act 
confining  it  to  free  persons. 

7.  Any  objections  to  a  tribunal  organized 
under  the  Statute  of  1st  June,  1846,  for 
the  trial  of  a  slave,  on  the  ground  that  it 
does  not  appear  that  the  slave  owners  who 
sat  on  the  trial  were  selected  by  the  justice 
of  the  peace,  nor  by  either  of  them,  nor 
that  {lersons  who  sat  on  the  trial  as  slave 
owners,  were  slave  holders  of  the  parish, 
must  be  urged  before  the  persons  who  sat 
on  the  trial  are  sworn,  or  they  will  be  con- 
sidered to  have  been  waived.  State  v.  Dick, 
182. 

8.  After  conviction  it  is  useless  to  enquire 
by  what  authority  the  accused  was  ar- 
rested. 

9.  The  provision  of  section  13  of  the  Sta- 
tute of  1st  June,  1846,  directing  that  an 
affidavit  be  made  before  the  an'est  of  a 
slave,  is  intended  for  the  protection  of  his 
owner,  who  cannot  be  required  to  surrender 
his  slave  until  facts  sbnll  have  been  sworn 
to  authorizing  a  prosecution.  The  neglect 
of  the  master  to  insist  on  this  right,  is  not 
nn  irregularity  of  which  the  slave  can  com- 
plain. 

10.  The  Statute  imposing  on  the  district 
attorneys  the  duty  of  prosecuting  slaves 
accused  of  capital  crimes,  does  not  render 
their  presence  necessaiy  to  the  validity  of 
such  proceedings.  All  the  courts  of  the 
State  are  enifrnwered  to  appoint  counsel  to 
prosecute  cm  behalf  of  the  State,  in  the 
event  of  tlie  absence  of  the  district  attorney. 
Statute  of  28th  January,  1817,  s.  20. 

11.  An  objection  diat  a  second  justice  of 
the  peace  was  not  present  to  aid  in  select- 
ing the  ten  ownera  of  slaves  for  the  trial  of 
a  slave  under  the  Statute  of  1st  June,  1846, 
must  be  made  before  the  persons  selected 
are  sworn,  [f  they  are  permitted  to  be 
sworn,  without  objection,  it  will  be  a  waiver 
of  the  irregularity. 
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12.  Where  one  accused  of  a  crime  is 
prosecuted  as  a  slave,  and  he  submit  to  a 
trial  without  objection,  the  fact  of  his  being 
a  slave  will  be  considered  so  far  admitted 
as  to  exempt  the  State  from  proving  the 
slavery. 

13.  The  Statute  of  1st  June,  1846,  pro- 
viding for  the  trial  of  slaves,  does  not  require 
that  the  sentence  should  be  signed  by  both 
justices  of  the  peace.  The  signature  of 
one  is  sufficient.     State  v.  Jerry,  190. 


STATUTES   CITED. 


10th  April, 

1805, 

7th  June, 

1806, 

, 

2dth  March, 

1808, 

13th  Feb., 

1S16, 

14th  March. 

28th  January, 

1817, 

20th  Feb., 

6th  March, 

1819, 

17th  Feb., 

1821, 

7th  April, 

1826, 

13th  March, 

1827, 

23d    Jaonary, 

1829, 

7th  Feb., 

15th  March, 

1830, 

26th  , 

1831, 

2d    April, 

1832, 

3d     , 

10th  March, 

1834, 

26th , 

1836, 

27th , 

9th  Feb., 

1836, 

11th  March, 

1837, 

20th , 

1839, 

28th , 

1840, 

12th  January, 

1842, 

11th  March, 

14th  , 

16th  , 

261ii  March, 

1842, 

22d  , 

1843, 
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Ist   April, 
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18th  March, 

1844, 
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~i 

10th , 

1846, 

PAGE. 

248 

67 

177 

182 

366 

36 

42 

190 

366 

31 

42 

184 

483 

375 

21 

30 

180 

471 

240 

514 

236 

380 

4 

7 

367 

36 

411 

471 

616 

634 

30 

344 

407 

471 

232 

307 

486 

546 

232 

106 

682 

471 

523 

232 

97 
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389 
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10th  March. 
16th  Feb., 
29th  April, 

30th  , 

Ist  June, 

26th  April, 
3d     May, 

4th  ', 

16th  March, 


1846, 
1846, 


1847 
1847 


1848. 


477 
278 
419 
582 
182 
191 
181 
499 
548 
297 
297 
499 


SUBSTITUTION. 
See  Donations. 

SUCCESSIONS. 

I.    Appointment  of  Administrators,  Cu' 
rotors,  and  Executors. 

1.  The  widow,  who  is  tutrix  of  the  miooT 
heirs,  is  entitled  to  the  adminiBtratioD  of 
the  succession  of  her  husband,  in  prefer- 
ence to  a  person  not  showu  to  have  been  a 
creditor,  though  the  application  of  the  former 
was  not  made  until  more  than  ten  days  bad 
elapsed  from  the  advertisement  of  the  first 
application.  C.  C.  1035,  1037.  Articles 
1111  of  the  Civil  Code,  and  970  of  the  Code 
of  Practice,  requiring  oppositions  to  appli- 
cations for  letters  of  administration  to  be 
filed  within  ten  days  after  the  publication 
of  notice,  relate  to  the  appointment  of  en- 
raters  of  vacant  successions;  and  caoDot 
be  considered  as  controlling  the  order  of 
preference  established  for  the  appointmeot 
of  administrators.  Succession  of  McKin- 
ney,  25. 

2*  A  woman  cannot  be  legally  appointed 
administratrix  of  the  succession  of  her  bro- 
ther. It  is  an  office  which  a  woni3ii  is  in- 
capable of  exercising.     C.  C.  25. 

8.  A  woman  appointed  administratrix  of 
a  succession,  the  duties  of  which  she  is  in- 
capable by  law  of  exercising,  can  be  made 
to  account  only  for  the  property  that  has 
come  into  her  hands.  Casim  et  aL  v.  Gf- 
hrara^  Administratrix,  638. 

4.'  An  administrator's  bond  fonnd  in  itt 
proper  place  among  the  papers  of  the  anc- 
cession,  though  not  mariied  filed,  rouat  be 
presumed,  in  the  absence  of  other  evidence, 
to  have  been  acted  upon  by  the  judge  in 
authorizing  the  administrator  to  take  pos- 
session, and  by  the  creditors  in  acquiescing 
in  the  appointment.  Canal  and  Banking 
Company  v.  Brxnon,  646. 
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II.    The  AdmmiHnaUm  of  Suceeuums. 

5.  Though  a  pnrt^  have  no  authority  to 
receive  the  funds  of  a  suceeBsion  or  to  pay 
Hb  deblB,  yet  if  the  funds  of  the  succession 
have  been  applied  by  him  as  the  law  would 
have  applied  thenit  the  heir  will  be  bound 
by  such  payments,  and  he  will  be  entitled 
to  credit  for  their  amount  in  a  settlement 
wiUi  the  heirs. 

6.  A  receipt  9au9  seing  privi  given  to  an 
administrator  on  the  payment  of  an  account, 
is  not  evidence  that  the  account  was  due, 
if  the  fact  of  its  being  due  be  disputed. 
Moore  et  aL  v.  Thihodtaux^  74. 

7.  Technical  objections  opposed  to  inves- 
tigatbns  into  the  conduct  oi  administrators 
are  entitled  to  little  favor.  Mc  Comas,  Tu- 
trix V.  RonquUlo,  Administrator,  123. 

8.  Claims  of  creditors  which  have  been 
presented  to  the  administrator  but  have  not 
been  admitted  to  be  due,  and  which  have 
not  been  prosecuted  by  suit,  afford  no 
ground  for  withholding  from  the  heir  money 
in  the  hands  of  the  administrator  (Statute 
of  25th  March,  1828,  §  16) ;  nor  are  such 
creditors  entitled  to  notice  of  the  demand  of 
the  heir  to  be  put  in  possession.  Oraves  v. 
Routh,  Administrator,  126. 

9.  The  administrator  of  an  insolvent  suc- 
cession represents  the  creditors,  and  not  the 
deceased ;  and  he  may  maintain  an  action  for 
the  benefit  of  the  creditors,  which  the  de- 
ceased,' were  he  alive,  could  not  do  for  his 
own  advantage.  Judson^  Administrator  v. 
Connolly,  169. 

10.  One  to  whom  a  note  belonging  to  a 
succession,  has  been  transferred,  by  the 
curator,  irregularly,  and  to  the  detriment 
of  the  creditors  or  heirs  of  the  deceased, 
will  be  considered  as  a  trustee  for  them ; 
but  his  possession  of  the  note,  as  holder, 
will  enable  him  to  sue,  for  the  purpose 
of  arresting  prescription.  Stanhrmtgh  v. 
McCall,  322. 

11.  The  administrator  of  a  succession, 
beinff  an  officer  appointed  by  the  court  for 
the  discharge  of  certain  duties,  must  be  con- 
sidered always  present  in  court,  like  a  party 
to  proceedings  there  pending ;  and  no  pre- 
scription can  commence  to  run  in  his  favor 
before  the  homologation  of  his  account. 
Courtade  v.  Cha^mherlain  et  aL,  368. 

12.  Where  there  are  different  adminis- 
trators of  a  succession^  succeeding  each 
other,  each  administrator  will  be  entitled 
to  commissions  on  such  portions  of  the 
estate  as  have  been  administered  by  him. 

13.  The  fact  that  some  time  after  the 
opening  of  a  succession,  a  large  portkm  of 
the  property  included  in  the  inventory  and 
apparently  belonging  to  it,  was  claimed  by 
ue  heirs  of  another  person,  and,  alter  a 
protracted  litigation,  adjudged  to  belong  to 


them,  will  not  deprive  the  executors,  who 
had,  for  several  years,  administered  the  pro. 
perty,  by  providing  tenants,  coUeclang  rents, 
paying  taxes,  and  making  the  repairs  neces- 
sary for  its  preservation,  of  the  right  to 
charge  the  usual  commissions  upon  the  pro- 
perty. Per  Curiam:  It  would  be  unjust 
to  permit  the  real  owners  of  the  property 
to  enrich  themselves  at  the  expense  of  the 
executors.  If  this  equitable  view  be  cor- 
rect, it  is  immaterial  whether  they  be  con- 
sidered as  strictly  ck>thed  with  seizin  of  the 
entire  estate  or  not — whether  the  compen- 
sation be  granted  as  commissions,  eo  nomisu, 
in  the  technical  sense  of  the  code,  or  as  a 
just  remuneration  for  services  which  have 
enured  to  the  benefit  of  the  parties  who 
have  recovered  the  property. 

14.  Decision  in  Succession  of  Mylne,  1 
Rob.  400,  as  to  the  allowance  of  commis- 
sions to  an  executor  on  unproductive  pro- 
perty of  the  succession,  affirmed. 

15.  The  reason  of  the  rule  refusing  the 
aUowance  of  commissions  to  an  executor  oo 
unproductive  property  of  the  succession  is, 
that  its  administration  gives  them  litrle  or 
no  trouble.  Thus  the  mere  payment  of 
the  taxes  on  uncultivated  lands,  will  not 
authorize  the  allowance  of  a  commission  on 
their  value.  But  there  are  cases  in  which 
commissions  should  be  aUowed  on  such  pro- 
per^ ;  as  where  a  suit  had  been  instituted 
to  evict  the  executor,  and  he  defends  it  suc- 
cessfully, thus  saving  its  value  to  the  suc- 
cession ;  or  where  the  proper  public  autho- 
rities require  the  erectkm  of  a  levee  to  pro- 
tect the  uncultivated  lands  from  inunda- 
tion, which  would  impanr  then*  value,  while 
that  value  would,  on  the  other  hand,  be  en- 
hanced, in  a  greater  ratio  than  the  expen- 
diture, by  its  construction. 

16.  Where  a  tract  of  land,  fronting  a 
bayou,  opposite  to  a  sugar  plantation,  has 
been  used  to  supply  timber  and  fuel  for 
the  purposes  of  the  plantation,  it  cannot  be 
regarded  as  waste  and  unproductive  land,  on 
the  value  of  which  the  executors  cannot 
charge  a  commission.  Succession  of  Oi' 
rod,  386. 

17.  The  homologation  of  a  tableau  of 
distribution  presented  by  the  widow  and 
administratrix  of  the  succession  of  a  de- 
ceased husband,  recognizing  a  mortgage  of 
a  third  person  upon  certain  slaves  belonging 
to  the  snccesswn,  and  ordering  its  payment, 
is  conclusive  against  her  right  subsequently 
to  claim  a  legal  mortgage  on  the  same  pro- 
perty to  the  exclusion  of  such  third  penon. 

18.  Where  no  neglect  or  maladministra- 
tion is  aUeged,  and  there  is  no  prayer  that 
the  administratrix  be  held  liable  beyond  the 
fund  acknowledged  or  shown  to  be  in  her 
hands,  the  mere  fact  that  the  assets  in  her 
hands,  at  the  time  of  the  homok»gation  of 
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the  first  tableau  of  distribution,  and  which 
were  ordered  to  be  applied  to  l^e  payment 
of  a  mortgage  claim,  were  sufficient  at  that 
time  to  pay  it,  will  not  authorize,  in  an  op- 
position by  the  mortgage  creditor  to  the 
second  tableau,  a  judgment  against  the  ad- 
ministratrix, individusBy,  for  &e  amount  of 
the  claim,  with  the  interest  accrued  since 
the  homologation  of  the  first  tableau. 

19.  Money  paid  by  an  administratrix  to 
a  creditor  of  a  succession,  out  of  the  pro- 
ceeds of  property  subject  to  a  previous 
mortgage,  cannot  be  recovered  back  by  the 
■dministratrix,  where,  at  the  time  of  the 
payment,  there  were  funds  in  her  hands 
proceeding  from  the  sale  of  the  mortgaged 
property  sufficient  to  extinguish  it,  though, 
by  die  laches  of  the  administratrix  in  suffer- 
ing the  mortgage  claim  to  remain  unpaid  and 
from  the  accumulation  of  interest,  the  fund 
has  become  insufficient  to  extinguish  it. 
She  cannot  avail  herself  of  her  own  laches 
to  recover  money  lawfuUy  paid.  Succes- 
sion of  Foster,  479. 

20.  No  action  can  be  instituted  against 
the  surety  on  an  administrator's  bond,  until 
the  necessary  steps  have  been  taken  to  en- 
Ibree  payment  from  the  principal.  Statute 
16th  March,  1842,  sec.  6. 

21.  Where  a  judgment  has  been  ren- 
dered in  an  action  against  an  administrator, 
venoving  faim  from  office  and  ordering  him 
to  render  an  account,  the  institution  of  an 
action,  by  the  heirs,  against  him  on  his  bond 
lor  the  amount  of  their  inheritance,  is  not 
inconsistent  witii  the  previous  action ;  but 
proceedings  should  be  suspended  until  the 
administrator  has  rendered  the  account  or- 
dered in  the  first  action,  or  until  t^e  delay 
allowed  to  him  for  that  purpose  has  ex- 
pired. The  settlement  of  the  account  or- 
dered would  form  the  basis  of  a  judgment 
in  the  second  action.  But  where,  in  such 
a  case,  the  plaintifif  proceeds  to  trial,  his 
action  must  be  dismissed.  Kemper  el  aL 
▼.  Splane  et  al.^  486. 

22.  The  appointment  of  an  administrator, 
regularly  mside,  wiU  not  be  rendered  void 
by  the  subsequent  discovery  of  a  testament; 
nor  does  the  authority  of  the  administrator 
cease  finom  the  moment  of  the  probate  and 
order  of  execution  of  the  will.  His  ca- 
pacity to  prosecute  an  existing  suit  will 
not  cease,  even  after  the  executor  named 
in  the  will  has  been  duly  qualified,  where 
the  latter,  after  praying  for  an  inventory, 
takes  no  further  steps  in  the  administration, 
and  does  nothing  whatever  to  indicate  that 
he  takes  any  interest  in  the  prosecution  of 
an  action  in  which  the  interests  of  the  suc- 
cession are  seriously  involved. 

23.  The  capacity  to  exercise  the  office  of 
administrator,  does  not  cease,  ipso  faetot  by 
the  bankruptcy  of  the  individual.    It  may 


be  a  ground  for  his  removal ;  but,  of  itself, 
does  not  impair  his  official  auAority. 
Dwighlf  SyndiCi  v.  Simon  el  oZ.,  490. 

24.  Where  a  surviving  spouse,  who  had 
qualified  as  the  natural  tutrix  of  her  mioor 
children,  causes  herself  to  be  appointed, 
under  article  1037  C.  C,  administntrix  of 
her  husband's  succession,  there  being  an 
heir  of  age  at  the  opening  of  the  succeesioD, 
and  creditors,  and  on  the  day  of  her  appoint- 
ment executes  a  bond,  with  surety,  for  her 
faithful  administration,  in  a  sum  fixed  by 
the  judge  in  virtue  of  the  discretion  repoeed 
in  him  by  article  1037,  binding  herself  fiitth- 
fully  to  account  over  to  the  heirs,  or  to  any 
other  person  having  a  right  to  receive  the 
amounts  of  the  succession.    The  amooot 
of  the  bond  being  less  than  half  the  amooot 
required  in  case  of  an  appointment  onder 
article  1041  C.  C,  the  bond  must  be  cooa- 
dered  as  executed  only  with  a  view  to  pro- 
tect the  interests  of  the  creditors  who  had 
made  themselves  known,  and  of  the  heirs 
of  age,  who  may  have  been  satisfied  with 
the  security  which  a  bond  of  that  amount 
offered.    The  surety  in  such  a  bond  cannot 
be  made  liable  to  the  minor  heirs  for  any 
amount  due  to  them  from  then*  father's 
succession,  received  and  not  accounted  for 
by  their  mother.     Labranche  v.  Trepagnier 
etaL,  558. 

25.  A.  sale  of  the  movables  of  a  suoces- 
sk>n  made  by  an  administrator,  under  an 
order  of  court  for  the  payment  of  debti, 
though  fiur  less  than  their  appraised  value, 
will  not  render  the  administrator  liable  for 
the  difference  between  that  value  and  the 
price  at  which  they  were  adjudicated,  where 
the  evidence  shows  that  they  were  sold  §ar 
thehr  full  value,  and  diat  the  succession  sus- 
tained no  injury  thereby. 

26.  Where  an  administration  instead  of 
being  beneficial,  has  been  injurious,  to  a 
succession,  the  administrator  will  not  be  al- 
lowed commissions. 

27.  An  administrator  who  renders  an  ac- 
count is  bound  to  prove  the  items  of  his 
account  by  evidence,  and  may  be  heidto 
strict  proof  of  them  by  the  parties  interertra, 
without  a  formal  opposition  on  their  pait 
Succession  of  Lee^  579. 


in.  Cf  Successions  generatt!/. 

28.  Where,  after  judgment  on  an  oppo- 
sition to  an  executor's  adoount,  the  scoobbC 
is  homotogated,  and  payment  ordered  to  be 
made  according,  the  opponent  cannot,  by 
a  rule  taken  on  the  executors  to  show  (^ose 
why  he  should  not  pay  over  the  bahnce 
ascertained  by  the  judgment  to  be  doe  hnn. 
and  why,  on  fiulure  to  produce  his  wini 
book,  he  shoukl  not  be  eaadma^i  UipJ 
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th6  snccession  interest  at  twenty  per  cent 
a  year  on  each  of  the  aums  belonging  to  the 
auccesaion  received  by  him  from  the  dates 
of  their  receipt,  recover  intereat  at  twenty 
per  cent  for  any  period  anterior  to  the  date 
of  the  judgment  of  homologation  by  which 
he  ia  concluded.     Succession  of  Mann^  28. 

29.  A  demand  against  a  surviving  hus- 
band for  an  amount  due  to  the  succession 
of  his  wife,  received  by  the  former  from 
sales  of  the  separate  properly  of  the  wife 
daring  marriage,  cannot  be  cumulated  with 
proceedings  for  the  liquidation  and  partition 
of  the  succession.  To  cumulate  such  pro- 
ceedings would  be  irregular,  and  tend  to 
embarrass  judicial  proceedings.  The  de- 
mand must  be  made  by  a  separate  action. 
Succession  of  Serret,  100. 

30.  Where  a  party  is  placed  on  the  ta- 
bleau of  distribution  of  the  effects  of  a  suc- 
cession as  a  creditor  for  a  certain  sum,  and 
the  tableau  is  homologated,  the  homologa- 
tion of  the  tableau  is  a  judgment  in  favor 
of  the  creditor,  which,  so  far  as  the  succes- 
sion is  concerned,  cannot  be  prescribed  by 
less  than  thirty  years.  Preston,  Executor, 
V.  Christin  et  at,  102. 

31.  The  curator  of  a  vacant  succession 
cannot  claim  that  the  succession  be  com- 
pletely administered  before  suiTendering 
possession  to  the  heirs,  nor  require  security 
from  the  heirs  for  amounts  due  to  the  cre- 
ditors before  delivering  possession  to  them ; 
but  he  may  require  the  previous  homologa- 
tion of  his  accounts,  and  the  allowance  of 
all  credits  to  which  he  is  entitled  for  com- 
missions and  disbursements  in  the  adminis- 
tration, and  the  homologation  of  a  statement 
of  the  debts  due  by  the  succession,  where 
the  heirs  or  legatees  are  not  domiciled  in 
this  State  and  are  not  citizens  of  any  State 
in  the  Union,  for  the  purpose  of  ascertain- 
ing the  amount  of  the  tax  due  to  the  State 
under  section  4  of  the  Statute  of  26th 
March,  1B42,  which  amount  he  is  bound  to 
retain  from  the  heirs  and  pay  to  the  State, 
under  the  penalty  of  his  personal  responsi- 
bility.    Succession  of  Oeorge,  223. 

32  Where  it  is  shown  that  the  succes- 
sion of  a  deceased  husband  would  not  have 
defrayed  the  expenses  of  its  administration, 
and  thut  he  died  in  a  atate  of  absolute  des- 
titution, his  surviving  wife  cannot  be  made 
responsible  for  any  portion  of  his  debts,  un- 
der article  2387  C.  C,  on  proof  that  she 
took  possession  of  certain  ,old  trunks  and 
their  contents,  which  the  evidence  renders 
it  highly  probable  contained  nothing  but  pa- 
pers and  old  ctothes,  which  she  offered  to 
return.  Per  (Juriam:  If  the  succession 
could  not  have  defrayed  the  expense  of  its 
administration,  ahe  was  not  bound  to  have 
it  admioifltered.    S(mlnr4in  ▼•  SxvoUeU  328. 


33.  Within  the  limiU  of  the  city  of  New 
Orieans,  the  parties  interested  may  elect 
in  which  of  the  district  courts  they  will  open 
a  succession ;  but  when  opened  in  one  of 
the  courts,  it  has  the.  same  exclusive  power 
over  it  as  the  court  of  probates  under  the 
late  judicial  organization.  An  action  for  a 
debt  due  by  the  succession  can  be  brought 
in  no  other  court.  Clement,  Tutrix  v.  Story 
et  al.,  371. 

34.  In  a  contest  between  the  creators  of 
an  insolvent  succession,  the  notes  or  obliga- 
tions of  the  insolvent  are  not  conclusive 
proof  of  the  debt  of  which  they  are  evi- 
dence. They  must  be  supported  by  such 
additional  proof  as  will  satisfy  the  judge 
of  the  fairness  and  justness  of  the  claims. 
Succession  of  Warren,  461. 

35.  The  prosecution  of  a  claim  for  money 
against  a  succession  is  exclusively  a  probate 
proceeding.  C.  P.  924,  §  13.  Pargoud 
V.  Breard,  Administratrix,  617. 

36.  An  universal  legatee  is  only  liable  for 
his  virile  share  of  any  debt  due  by  the  per- 
Bon  whose  legatee  he  is.  Pratt  v.  Wafer 
etal.,  542. 

37.  Where  the  legateea  named  in  a  tes- 
tament die  before  the  teatator,  and  there 
are  no  debts  to  pay,  the  appointment  of  an 
executor  becomes  inoperative.  The  ap- 
pointment of  an  executor  is  a  mandate, 
which,  under  our  law,  is  limited  to  the  exe- 
cution of  the  legacies  contained  in  the  will, 
and  to  the  payment  of  the  debts,  and  the 
powers  which  it  gives  are  to  be  strictly  con- 
strued. 

3d.  The  appointment  of  an  executor  with 
the  origin  of  the  succession,  is  not  a  sub- 
stantial testamentary  diaposition,  indepen- 
dent of  any  other. 

39.  The  seizin  of  an  executor  is  a  fiction 
of  law,  which  does  not  interfere  with  the 
legal  possession  of  the  heir. 

40.  The  admission  of  d  will  to  probate, 
and  the  order  given  for  its  execution,  are 
mere  preliminary  proceedings,  necessary  to 
the  administration  of  the  succession ;  but 
they  do  not  amount  to  a  judgment  binding 
on  those  not  parties  thereto.  Succession  of 
Dupuy^  570, 
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See  Appeal.    3. 

1.  Though  a  plaintiff  id  authorized,  under 
article  719  C.  P.,  to  issue  execution  agaiodt 
the  surely  on  a  (welve*iiiootfa»'  bond,  **  in 
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the  same  manner  as  on  a  final  judgment," 
and  is  thus  clothed  with  one  of  the  rights 
of  a  judgment  creditor  of  the  surety,  he  is 
not  really  such  within  the  meaning  of  art. 
1969.  Dawson  et  al.^  v.  Holbert,  Tutrix, 
ti  (d.,  36. 

2.  Plaintiff  obtained  a  judgment  on  one 
of  a  series  of  notes,  given  to  his  testator  for 
the  price  of  land  and  secured  by  mortgage 
thereon,  and  defendant  became  the  sure^ 
of  the  debtor  in  an  appeal  bond.  The  Judg- 
ment was  affirmed  on  the  appeal.  Pending 
tiiis  appeal  proceedings  were  had  by  the 
holder  of  another  of  the  series  of  notes, 
which  had  been  negotiated  by  the  executor, 
with  his  endorsement,  and  judgment  was 
rendered  therein,  on  his  consent,  under 
which  the  land  was  adjudicated  to  the 
holder  of  the  second  note.  Plaintiff  having 
subsequentiy  attempted  to  execute  his  order 
of  seizure  and  side  it  was  enjoined  by  the 
purchaser,  and  the  injunction  perpetuated. 
In  an  action  by  plaintiff  against  the  surety 
on  the  appeal  bond  :  Held,  that  defendant 
if  bound  on  his  appeal  bond,  would  be  en- 
titled on  paying  it  to  a  subrogation  to  the 
rights  of  the  creditor ;  and  that  the  judg- 
ment by  which  the  mortgage  rights  of  the 
plaintiff  were  extinguished,  which  rights 
she  contends  that  the  appeal  bond  was  given 
to  secure,  having  been  rendered  by  her 
consent  the  surety  is  released.  Armor, 
Executrix  v.  Amisy  192. 

3.  One,  not  a  party  to  a  promissory  note, 
who  puts  his  name  on  the  back,  will  be 
bound  as  a  surety. 

4.  Where  two  persons,  not  parties  to  a 
promissory  note,  write  their  names  on  ifs 
back,  being  bound  as  sureties,  judgment 
will  be  rendered  against  them,  in  toltdo, 
for  the  wholQ  debt.  The  obligation  of  each 
surety  is  to  pay  the  whole  debt;  but  this 
obligation  is  subject  to  the  right  to  claim  a 
division.  Until  this  right  is  exercised,  the 
obligation  is  in  solido.    C.  C  3018,  3019. 

5.  The  exception  of  division  by  a  surety 
is  a  peremptory  one,  which  must  be  pleaded 
specially.  McCautland  v.  Lyons  et  a2., 
273. 

6.  Where  the  principals  in  a  bond  are 
bound  in  solido,  a  judgment  regularly  ob- 
tained against  either  will  be  binding  on  their 
surety.    Herrick  v.  Conant,  276. 

7.  A  return  on  a  /./a.  that,  it  was  im- 
possible to  make  a  demand  upon  the  defen- 
dant personally,  and  that  no  property  of  his 
could  be  found,  will  authorize  the  plaintiff 
to  proceed  against  the  surety  on  a  bond 
given  to  release  property  which  had  been 
sequestered. 

8.  Where  a  sheriff  inserts  in  a  seques- 
tration bond  a  condition  not  required  by  law, 
the  condition  will  not  be  binding  on  the 
surety.    The  bond  must  be  construed  with 


reference  to  the  law  under  whioh  itwu 
taken.  Baker  et  ai.  ▼.  Morrison  et  oL, 
372. 

9.  Where,  in  a  bond  execnted  for  die 
release  of  proper^  attached,  three  penont 
are  named  as  principals,  but  tile  bond  ii 
signed  by  but  one  of  the  principals  and  i 
surety,  the  latter  will  not  be  bound,  in  the 
absence  of  evidence,  to  destroy  the  preeamp- 
tion  that  he  expected  the  tiuree  persooi 
named  as  principals  to  be  boimd  as  such,  or 
to  show  that  he  would  have  any  reooone 
against  them,  if  he  paid  the  amount.  Ck- 
ments  v.  dustily  et  al.,  380. 

10.  No  action  can  be  instituted  agsinet 
the  surety  on  an  administrator's  bond,  asti 
the  necessary  steps  have  been  taken  to  ea- 
force  payment  from  the  principal.  Stitole 
16th  March,  1S42,  section  6. 

11.  Where  a  judgment  has  been  ren- 
dered in  an  action  against  an  administritori 
removing  him  from  office  and  orderiog  him 
to  render  an  account,  the  institution  of  an 
action,  by  the  heirs,  against  himoo  hie  bond, 
for  the  amount  of  their  inheritance,  is  oot 
inconsistent  with  the  previous  actk>n;  bot 
proceedings  should  be  suspended  nakil  the 
administrator  has  rendered  the  aocouot  or- 
dered in  the  first  action,  or  until  the  delay 
allowed  to  hun  for  that  purpose  has  ez- 
pu-ed.  The  settiement  of  the  account  or- 
dered would  form  the  basis  of  a  judgment 
in  the  second  action.  But  where,  in  each 
a  case,  the  plaintifiT  proceeds  to  trial,  hie 
action  must  be  dismissed.  Kemper  etaL 
V.  Splane,  et  aL,  485. 

12.  Defendants  who  had,  with  othen, 
signed  a  letter,  addressed  to  a  jndfe  of 
probates,  stating  that  those  who  signed  ^ 
letter  would  become  the  sureties  df  a  third 
person,  in  case  he  should  be  appointed  ad- 
ministrator of  a  particular  successwn.  oao- 
not  be  held  liable  as  sureties,  though  such 
third  person  was  appointed  admiDistntor, 
where  a  bond  was  taken  for  the  di8char]ge 
of  his  duties,  signed  by  other  persons,  and 
not  by  the  defendants.  Canal  and  Bani- 
ing  Chmpany  v.  Chrayson  et  aZ.,  511. 

13.  The  failure  of  any  of  tiie  perwnj 
named  as  sureties  in  an  administniior's  bond 
to  sign  it,  authorises  those  who  hsm  sigasd 
it  to  retract,  but  they  must  do  so  season- 
ably ;  it  is  too  late,  after  tiie  obligation^ 
those  who  siened  has  been  oonmletsd  by 
the  delivery  of  tiie  bond,  and  after  me  jad^s 
the  creditors  of  the  succession,  and  the  ad- 
ministrator, have  been  permitted  to  set  upoB 
the  bond,  to  oppose  the  omissioD  of  me 
other  signatures. 

14.  A  judgment  against  the  princ^  a 
an  action  on  an  admuiistretor's  bond  is  not 
oonduaive  against  the  sureties,  win  f^ 
not  parties  to  the  action  an  which  the  )ttd|- 
ment  was  rendered. 
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15.  By  the  Civil  Code  raretiee  could  be 
joined  io  the  action  against  their  principal, 
afid  be  subjected  to  Sie  same  Judgment; 
but  as  relates  to  sureties  on  the  braids  of 
administrators,  tutors,  curators,  executors, 
and  appeUants,  the  law  has  been  changed 
by  the  Statute  of  16th  March,  1842,  s.  6. 
Canal  and  Bankinj^  Company  ▼•  Brown^ 
646- 


TAX. 

1.  Assessments  for  paring  ordered  to  be 
done  by  an  ordinance  of  a  city  corporation, 
made  in  the  exercise  of  its  legal  authority, 
are  not  taxes,  a  statute  exempting  an  insti- 
tution from  liability  to  taxation,  Mng  in  de- 
rogation of  common  right,  must  be  strictiy 
construed.  City  of  J^ayette  v.  Mcde  Or- 
phan Asylum,  1. 

2.  In  rales  for  taxes  the  assessment  stands 
in  lieu  of  the  judgment  in  ordinaiy  judicial 
sales,  and  the  party  relying  on  a  sale  of  that 
description  is  bound  to  mow  its  existence 
and  leplity.    Hughty  ▼.  BanrnOy  248. 

3.  The  ordinance  of  the  General  Coun- 
cil of  the  First  Municipality  of  New  Or- 
leans, of  28  Not.,  1843,  imposing  a  tax  on 
an  retailers  of  soda-water,  with  uie  excep- 
tion of  apothecaries,  is  not  iUesal  nor  uncon- 
stitutional ;  nor  will  the  iact  tiiat  the  party 
had  paid  for  a  license  as  a  confectioner,  ex- 
empt him  from  liability  for  tiie  tax.  First 
Municipality  ▼.  Manuel,  328. 

5.  Under  section  4  of  the  statute  of  3d 
May,  1847,  the  tax  on  pedlars  and  hawl^ers 
is  due  from  the  time  when  the  applicant 
for  a  license  commences  to  seU;  and,  as  all 
taxes  are  laid  for  the  calendar  year,  a  license 
for  the  year  1848,  wiU  not  authorize  the 
person  obtaining  it  to  sell  under  it  in  1849. 
At  wbateTer  period  of  the  year  1848  the 
licence  may  haye  been  issued,  it  will  expire 
with  that  year.  Nor  can  one  who  obtains  a 
license  at  any  time  after  the  commencement 
of  the  year  complain  that  he  pays  as  much 
for  a  license  to  tnide  during  a  portion  of  the 
year  as  otiiers  who  have  oaid  for  the  whole 
year ;  the  inequality  is  of  his  own  creation, 
and  does  not  render  the  statute  unconstitu- 


6.  The  collection  of  the  taxes  on  pedlars 
and  hawkers  for  the  calendar  year,  is  se- 
cured by  the  bond  given  in  tiuU;  year  by  the 
sheriff,  as  tax-collector,  for  the  taxes  assess- 
ed for  the  preceding  year:  thus,  the  taxes 
on  pedlars  and  hawkers  for  1848,  which  the 
sheriff  receives  in  the  course  of  that  year 
as  the  licenses  are  issued,  is  secured  by  the 
bond  given  for  the  general  taxes  for  the  year 
1847,  which  are  assessed  in  that  year  and 
collected  in  1846,  the  bond  providing  for  the 
payment  of  all  sums  for  which  the  sheriff 


may  become  leg^  liable  during  that  year. 
Bii^ngton  V.  Dinkgrave,  648. 

7.  Sec.  10  of  the  ordinance  of  the  general 
council  of  New  Orleans,  approved  by  the 
mayor  on  the  16th  December,  1846,  estab- 
lishing an  uniform  rate  of  taxes,  on  hawk- 
ers, merchants,  ice.,  does  not  authorize 
the  imposition  on  each  partner  in  a  banking 
house,  or  firm,  making  the  purchase  and 
sale  of  biUs  of  exchange  its  principal  busi« 
ness,  of  the  whole  amount  of  the  tax,  with- 
out  regard  to  his  residence  in  the  State. 
The  tax  is  imposed  on  the  business,  and  not 
upon  the  individual  members  of  the  firm,  un- 
less they  are  permanent  residents,  or  sojour- 
ners witiun  the  State.  The  authority  of 
the  general  council  to  enact  that  ordinance 
depends  exclusively  on  the  statute  of  12 
January,  1642;  and  the  power  of  the  State 
itself  to  lay  taxes  only  extends  to  persons 
and  properQr  within  its  jurisdiction.  Sec- 
ond Municipality  v.  Chming  et  at.,  407. 

8.  By  the  statute  of  15th  March,  1830» 
section  11,  the  legal  mortgage  on  real  estate 
in  fovor  of  the  State  for  taxes  imposed  on 
it,  is  Umited  to  two  years  from  the  time 
when  such  tax  became  due.  Matter  ofN* 
O,  Improvement  and  Banking  Company, 
471. 

9.  Under  section  37  of  the  statute  of  3 
May,  1847,  providing  a  revenue  for  the  sup- 
port of  the  government,  the  compensation 
allowed  to  the  assessor  of  taxes  mentioned 
therein,  is  not  limited  to  a  per  centage  on 
the  amount  of  the  State  taxes  only.  Sec. 
7  of  the  Statute  of  16  March,  1848,  cannot 
affect  this  interpretataon  of  the  statute  of 
1647,  as  to  the  compensation  of  assessors 
for  the  year  1847,  under  the  statute  of  that 
year.  Vienne  v.  Police  Jury  of  Natdii- 
toches,  499. 


TESTAMENTS. 
See  Donations. 

TRANSACTION. 
See  CoMPROmsx. 

TRESPASS. 
See  Daxaoes,  Ex  Delicto. 

TUTORSHIP. 
See  MiNOBs. 
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USUFRUCT.— USURY,  &c. 


UNITED  STATES. 
See  Lands. 

USUFRUCT. 

The  fact  of  a  Buiriying  spouse  having 
taken  out  letters  of  administration  on  the 
estate  of  the  deceased,  does  not  in  any 
manner  affect  her  usufhictuary  rights  un- 
der the  statute  of  25  March,  1844,  s.  2. 
By  the  terms  of  the  statute  the  survivor 
takes  the  usufruct  of  so  much  of  the  share 
of  the  deceased  in  the  community  property 
as  may  be  inherited  by  the  heirs.  That 
share  consists  of  the  one  half  which  belong- 
ed to  the  deceased,  subject  to  the  debts. 
With  that  encumbrance  it  descends  to  the 
heirs,  from  the  instant  of  the  ancestor's 
death.  The  right  of  the  survivor  to  the 
usufruct  attaches  at  the  same  moment  that 
the  right  of  propertv  accrues  in  favor  of  the 
heirs.  Ptr  Cur :  The  usufructuary  is  per- 
mitted, in  such  a  case,  to  retain  the  whole 
property  and  receive  its  fruits,  on  making 
the  necessaiy  advances  to  discharge  the 
debts,  which  are  to  be  reimbursed,  without 
interest,  at  the  termination  of  the  usufruct; 
or  he  may  sell  property  to  an  amount  suffi- 
cient to  discharge  the  debts,  unless  the  heirs 
will  make  the  necessary  advances;  and  he 


nuiy  exercise  his  ri^t  upon  the  residae. 
C.  C.  578,  579.  Nor  is  the  exercise  of  the 
right  of  the  usufructuary  inconsistent  with 
that  of  the  heirs,  or  of  the  creditors,  to  in- 
sist on  a  speedy  adjustment  of  the  debts  of 
the  community,  and  on  a  sale  of  property 
for  that  purpose,  if  necessaiy.  Sucetttiim 
of  Bringier^  389. 

USURY. 

See  IlTTEREST. 

WARRANTY. 
See  SAi.fi. 

WIFE. 
See  Husband  and  Wifk. 

WILLS. 
See  Donations. 

WORKMEN. 
See  Letting  of  Labor,  &c. 
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Cases,  Not  Repoetxd,  Decided  at  New  Orleahs:  655 

A.  F.  Cochrane  t.  Robert  Murphy ;  Hyde  S^  OgiUhy  ▼.  Steamboat  Yazoo ; 
Burrows  v.  NichoU  ;  McCrinnes  v.  Mooney ;  Lapeyre^  Harrispe  ^T  Co.  t.  Carlos 
Cruzat  &r  Co. ;  Martin  v.  Moss^  Beardy  Cathoun  &■  Co. ;  Kelly  and  Connyngham  ▼• 
Bogart  if  Foley  ;  Reynolds  v.  White  ;  Hardie  v.  Church  of  Annunciation  ;  Lapeyre^ 
Harrispe  Sf  Co.  v.  C.  Cruzat  Sf  Co  ;  J.  R.  Geddes,  Garnishee,  and  R.  Reynolds  t. 
Carlos  Cruzat  Sf  Co.  ;  Calhoun  v.  Butman  ;  Glendy  Burke  v.  Louis  Bemiaud ;  J.  M. 
Del  Campo  v.  J.  N.  Riculji ;  Gordon  v.  Steamboat  Fanny ;  W.  J.  Whiting  v.  A. 
W.  Walker  ;  Mills  v.  Falvey  ;  Evans  Rogers  v.  C.  K.  Belknap  and  C.  K,  Bvdlard ; 
Sosthene  Roman,  Syndic  v.  John  McDonogh ;  Hiestand  v.  WUcox ;  Ratliff  v.  Back  ; 
Aime  Cruillet  v.  F.  Marquet ;  Chapman  v.  Bond;  McGan  v.  Hatch  ;  Gomes  v.  Pla- 
cencia  ;  Thibodeaux  v.  Beatty  ;  iJaniel  P.  Sparks  v.  Sherrod  B.  Sparks  ;  S.  Bour- 
geois V.  /.  F.  Jarry ;  H.  Decoux  v.  Bank  of  Louisiana ;  E.  Le  Beau,  u^e  of  H. 
Mane  v.  B.  Poydras  De  Lalande  ;  Laborde  v.  Cain  Sf  Hereford  ;  D.  L.  K.  Orillon 
V.  Labarre ;  S.  H.  Wilkinson  v.  Woodward ;  Thomas  IV.  Johnson  v.  Bernard ; 
Succession  of  Julia  Bara,  wife  of  C.  Enete ;  John  L.  Lobdell  v.  Thomas  McLin ; 
Eliza  Johnson  v.  Devall  and  S.  M.  Clark ;  Eliza  Johnson  v.  T.  Maclin ;  Victor^ 
Hebert  v.  C.  Parlange  and  Wife  ;  Elizabeth  Blanchard  v.  Julien  Allain  ;  Mechanics 
and  Traders^  Bank  v.  B.  G.  Tenney  et  al. ;  Joseph  W.  Tucker  v.  J,  C.  Beaty, 
Attorney  for  absent  Heirs ;  Joseph  L.  Fanner  v.  Roberts  et  aL  ;  Chauvin  and  Lewis 
V.  D'Arensbourg ;  Wm.  W.  Pugh  v.  W.  and  J.  J.  Amonette ;  N.  E.  Larche  v.  Collins  ; 
David  Stanbrough  v.  Price  and  L.  Watson;  Andrew  Murray  v.  Parish  of  Tensas; 
Maunsel  White  v.  Slatter ;  Felix  Lewis  y.  R.  W,  Wynn ;  McClure  v.  Hoggatt ; 
Medley  v.  Wetzler ;  Wm.  G.  Grijffin  v.  Lewis  Field  ;  F.  Griffin  v.  Bank  of  Louisiana ; 
Mary  Walker  v.  George  W.  Copley ;  Ferguson  v.  Sweeney ;  Wilford  Williams  v. 
William  Dennis ;  Oliver  B.  Cobb  v.  Bruner  et  al  ;  Succession  of  E.  L.  Whitten  et 
al.  y.  Annette  Johnson ;  Harper  v.  Moore  ;  Michael  Smelser  v.  Williams ;  Carpenter 
T.  Featherstone  and  Amis ;  Lacoste,  use,  Sfc.  y.  Harper,  Executor,  et  al. ;  Wm.  Laughlin 
V.  Templeton ;  Wm.  Gyles  v.  McGill ;  J.  L.  TVask  v.  John  Jlenderson  ;  Peck  Sf  Van 
Bur  gen  y.  Van  Veghten;  Burke  SfCo.y.Larose;  State  of  Louisiana  y.  Judge  of  First 
District  Court  of  New  Orleans ;  Noyes  v.  Pierpont ;  McNamara  v.  Shute  ;  Turner  t. 
Doyle;  Sparrow  y.  McGill;  Cazeneau  v.  Plummer ;  Doniphan,  for  use  of,  Sfc.,  t. 
Stevens  ;.  Brown  and  Laud  v.  Boylan;  Jobert  et  al.  v.  Pitot ;  J.  m.  Bach  y.  Goodrich 
and  Deioees ;  Matter  of  Merchants  Bank  of  New  Orleans  praying  Sf  Co. ;  Taylor  and 
Cassidy  v.  Butnam  ;  ttpbertson  v.  Kelly ;  Succession  of  Holmes  ;  State  of  Louisiana 
y.  Hackett ;  Soubiran  v.  Rivolet ;  Hamilton  v.  Brady  ;  Municipality  No.  One  t. 
Vogtel ;  Howell  Sf  Sons  v.  C.  Cruzat  Sf  Co. ;  Wilson  v.  D.  Gowans ;  Arbuckle  v. 
Bouny  et  al. ;  Creevy  y.  A.  W.  Walker ;  J.  P.  Kay  v.  Crane  ;  Dunght,  Curator,  t. 
Mcmillen  ;  Parmentery.  Amelia  Rhodes,  his  Wife  ;  Ulaude  Rebeard  v.  James  Evans ; 
John  F,  Miller  v.  Sally  Miller ;  Mrs,  Antoine  Velesparre  v.  Her  Husband  ;  Verges 
y.  Bernard  et  al. ;  Garthwaite  Pagan  Sf  Co.  v.  Ship  Louisa ;  Rochereau  v.  Harrison  ; 
Gaillard  v.  Citizens  Bank  of  Louisiana ;  Mercier  v.  J.  F.  Canonge  et  al. ;  Roden- 
burgh  and  Watts  v.  Lynch ;  Succession  of  Lagleise  v.  Heirs  of  Chamberlain ;  Rosine^ 
f.  w.  c,  y.  Bonabel ;  Robina  v.  Verret ;  Arnault  v.  Citizens  Bank  of  Louisiana ; 
Toum  of  Carrollton  y.  Jones  and  Wife  ;  Schockler  y.  Barret ;  Conand  v.  MiLlatuLon 
et  al. ;  Dunica  and  others,  Oumers  of  Steamer  Maria  v.  Owners  of  Sultana ;  Fortier 
y.  Boudar  ;  Fellowes,  Johnson  ^  Co.  ▼.  Dodge  et  al, ;  Linton  y.  Stanton  ;  P,  Bovlat 
y.  Muniypality  No.  One  and  Vidichi  ;  Jliomas  y.  Kean  ;  Bond  v.  Jenkins,  Curator ; 
Fourcade  v.  Pourcade ;  Hebert  y.  Leftwitch ;  R.  W.  and  E.  S.  French  et  al,  y. 
Hunter ;  Vaught  and  McLin  y.  PaxUm ;  Harker  v.  Duncongi ;  Pepper  y,  Dunlap 
et  al. ;  Augustus,  f.  m.  c,  v.  Abell  et  al. ;  Saltex  and  Marcy  v.  Steamboat  Clarks' 
ville;  Durant  y.  Municipality  No.  Two;  Gibney  y.  Fitzsimmons ;  Blick  t.  MerriU; 
Mary  L.  Graves  y,  Elizabeth  V.  Ludeling ;  vV.  Reed  Sf  Co.  y.  John  Frost ;  Jore 
y.  Jore ;  G,  Bamsl^  Sf  Co.  y.  Burgess ;  Kohlman  v.  Ludwig ;  Bouligny  ▼.  M, 
White  Sf  Co.  and  Duvees ;  John  Duggan  v.  Municipality  No.  7\oo ;  Fisher,  Bwr- 
gess  Sf  Co.  y.  Wheeler  Sf  Ellis ;  Ludwig  v.  Kohlman ;  Succession  of  Church ;  B* 
GiUooly  y.  Cronan  and  J.  Greely ;  Stacy  v.  W.  C.  Hamner ;  Succession  of  J.  M. 
White ;  Walton,  Sanford  Sf  Co.  v.  Rodman,  Bacon  Sf  Co. ;  Carreras  ▼.  His  Creditors, 

Not  having  any  lists  of  the  cases  decided  at  other  places  than  New  Orleans,  and  no 
possibility  of  getting  them  in  time  for  this  Yolvme,  the  case*  not  reported  which  were 
decided  at  those  places  are  not  indnded.  WM.  W.  K. 
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